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take the  management  of  the  concern,  which,  if  none  of  them  will  undertake,  the  business  is  to 
be  sold.  In  case  of  wife's  second  marriage,  trustees  to  have  the  management  of  business.  Power 
to  compound  debts,  &c.,  and  to  increase,  abridge,  or  discontinue  business.  Application  of  the 
profits :  two-thirds  to  wife's  own  use  during  widowhood ;  and  the  remainder  to  be  applied  by 
her  in  the  maintenance  of  her  family      . .  . .  . .  . .  . .  . .  . .    677 

11.  Will  of  a  farmer,  by  which  he  devises  his  farm,  consisting  partly  of  freehold  and  partly  of  leasehold 

premises,  and  also  all  his  farming  stock,  to  trustees,  with  directions  to  carry  on  the  farm,  and 
apply  a  competent  portion  of  the  profits  towards  the  education  and  support  of  his  son,  until  he 
comes  of  age,  and  then  to  convey  the  farm  and  farming  stock  to  him  absolutely  ;  but  in  case  of 
his  death,  trustees  to  convey  the  farm  to  testator's  brother,  to  uses  to  bar  dower,  and  to  sell  the 
farming  stock,  and  invest  the  proceeds  in  sufiicient  securities,  and  pay  the  dividends  to  testator's 
sister  for  her  separate  use  for  life,  with  power  for  her  to  appoint  the  principal  amongst  her 
children,  and  in  default  thereof,  upon  trust  for  sons  on  attaining  twenty-one,  and  daughters  on 
attaining  that  age  or  day  of  marriage  ;  hotchpot  clause ;  special  provisions  for  maintenance  and 
advancement  of  children,  but  not  to  be  applicable  during  their  father's  lifetime  . .  . .    680 

12.  Will,  by  which  a  testator  bequeaths  an  annuity  payable  out  of  his  general  personal  estate  to  his  wife 

during  widowhood,  with  a  substituted  annuity  of  a  lesser  sura  in  case  of  her  second  marriage,  the 
residue  of  the  personal  estate  upon  trust  for  testator's  children  who,  being  sons,  shall  attain 
twenty-one,  and  who,  being  daughters,  shall  attain  that  age  or  marry ;  sons'  shares  to  be  paid  to 
them  at  twenty-one,  but  daughters'  shares  to  be  settled  to  their  separate  use,  with  a  power 
of  appointment  amongst  their  children  or  issue ;  and  in  default  of  appointment,  upon  all 
the  children  of  the  daughters,  who  being  sons,  shall  attain  twenty-one,  or  who,  being  daughters, 
shall  attain  that  age  or  marry.  In  case  of  death  of  any  of  the  daughters  without  leaving  issue, 
her  share  to  survive  to  the  others.  Hotchpot  clause.  Provisions  for  maintenance  and  advance- 
ment ;  power  for  daughters  to  appoint  life  estates  to  their  husbands  . .  . .  . .     688 

13.  Will  of  a  married  woman  who,  under  a  power  of  appointment  given  to  her  by  her  late  father's  will, 

appoints  a  life  estate  in  a  trust  fund  to  her  husband,  and  the  capital  amongst  her  children  in 
unequal  shares,  the  shares  given  to  one  daughter  to  be  to  her  separate  use      . .  . .  . .    694 

14.  Will  devising  the  testator's  capital  mansion  house,  manor,  &c.,  to  trustees,  to  secure  an  annuity  of 

850/.  to  his  wife,  with  powers  of  distress,  entry,  and  sale ;  and  subject  thereto,  to  his  eldest 
son  in  fee,  to  whom  he  also  bequeaths  his  household  furniture,  farming  stock,  &c.,  rnd  also 
certain  leasehold  estates  .  •  . .  . .  •  •  .  •  •  •  . .  • .    697 

15.  Short  form  of  a  will,  bequeathing  legacies  and  annuities,  chargeable  upon  personal  estate,  with 

directions  that  a  sufiicient  portion  of  the  estate  shall  be  invested  to  satisfy  the  several  annuities. 
The  residue  to  be  divided  into  four  equal  parts :  two-fourths  to  be  in  trust  for  the  children  of  a 
deceased  brother  who  shall  be  living  at  her  decease,  with  a  clause  substituting  the  issue  of 
a  deceased  child  in  the  parent's  place.  Also  provisions  for  maintenance,  &c.  The  remaining 
two-fourths  to  be  invested  by  the  trustees,  with  power  to  vary  securities,  and  the  interest  to  be 
paid  equally  between  testatrix's  two  sisters  during  their  joint  lives ;  and  after  the  decease  of 
either  of  them,  the  capital  to  go  to  the  survivor   . .  .  •  . .  . .  . .  . .     704 

16.  Will  bequeathing  a  legacy  and  stock  to  testator's  wife,  and  also  all  his  household  furniture;  bequest 

of  stock  to  several  legatees.  Bequest  of  one  year's  wages,  and  of  mourning,  to  domestic  servants. 
Bequest  of  annuities  charged  upon  a  freehold  estate,  with  powers  of  distress  and  entry  ;  subject 
to  the  annuities,  the  testator  devises  his  real,  and  all  his  residuary  estate  to  his  heir-at-law ;  with  a 
proviso  that  all  persons  claiming  under  the  will  must  acquiesce  in  the  dispositions,  or  forfeit  all 
claim  under  it  ..  ..  ..  ..  ..  ..  ..  ..  ..    708 

17.  Bequest  of  legacies  to  children.    Also  annuities  of  100/.  to  each  of  testator's  three  younger  sons, 

and  of  50/.  each  to  his  four  daughters ;  the  shares  of  the  daughters  to  be  to  their  separate  use. 
Proviso  for  determining  the  annuities  given  to  the  sons,  in  case  of  their  bankruptcy  or  insolvency, 
the  annuities  to  be  charged  upon  the  whole  of  the  testator's  real  and  personal  estate,  with  powers 
of  distress.  Devise  of  residue,  chargeable  with  annuities,  to  testator's  eldest  son,  absolutely,  and 
appointment  of  the  son  and  the  trustees  as  executors.  Variation  where  trustees  are  investea  with 
a  power  to  pay  the  annuities  out  of  the  testator's  general  estate,  or  to  purchase  such  annuities 
from  the  government,  or  public  companies,  &c.    . .  . .  . .  . .  . .  . .    716 

18.  Direction  that  trustees  shall  set  apart  a  fund  that  will  produce  the  annual  sum  of       /.,  out  of 

which  they  are  to  pay  a  weekly  allowance  to  a  son  of  the  testator,  with^pi-oviso  for  avoiding  the 
bequest,  in  case  of  the  son's  attempting  to  alienate  the  allowance,  or  dEg  any  act  whereby  such 
allowance  would  become  vested  in  any  other  person  . .  . .     *      . .  • .  . .     720 

19.  Clauses  by  which  trustees  are  directed  to  invest  moneys  sufficient  to  produce  a  specified  annual  sum, 

and  to  pay  the  same  to  the  separate  use  of  a  married  woman,  by  monthly  instalments,  with  power 
for  her  to  appoint  the  principal  in  case  she  survives  her  husband,  but  in  case  of  his  surviving  her, 
to  sink  into  the  r^sidae  ..  ..  ..  ..  ..^         ..  ..  ..    722 
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aa  BaqoMl of  t  Uptj  otBOOL  to  tottitor'i  brother;  tiao  of  lofMiot  of  1,000/  to  eaeb of  tfw  brothor'o 
MM  oa  attaining  twentj-ono,  and  tubatituting  iisue  in  tlio  plaee  of  totu  d^ing  witbeat  aequriag 
?Mtod  iaterMta.  DeriM  of  a  flrMbold  Mtato  to  teatator*!  brother  for  life,  with  lanaiwler  to 
tnwIiM  in  foe,  upon  tnut  to  tell,  and  to  stand  poeaeend  of  purehaae  monejri,  apon  tnwt  (or 
daiigfatera  of  t««tator't  brother  on  their  attaining  twenty-one,  or  marriage  with  eonaeaC  Diraetioaa 
to  inTent  the  pmumptiTo  tharea  of  any  daughter*  whilat  under  a^e  and  onaiarried,  and  to  apply 
a  tufiictcnt  portion  of  the  income  towards  their  maintenance.  In  caae  of  danghten  marrjiog 
withoat  eonaent,  the  ineome  of  their  tharea  is  to  be  applied  to  their  separate  nae  uid  the  prioeipu 
divided  amongat  their  children  ..724 

21.  Will,  doTising  a  f^hold  estate  (o  testator's  eldest  son,  to  usee  to  bar  dower ;  and  also  containing  a 

Eroriso  agamst  lapse,  and  a  farther  prorlso  that,  in  case  the  property  is  sold,  the  derisee  slull 
ave  the  porobase  moneys.  Also,  detnse  of  lands  contracted  for  but  not  conreyed,  to  the  testator's 
son,  with  a  direction  that  in  case  the  contract  shoold  be  rescinded,  his  execntors  are  to  lay  oat 
the  purcbase-money  in  the  purchase  of  other  lands  for  the  deriaee's  oenefit ;  with  directions  that 
ontil  an  eligible  purchase  can  be  found,  the  executors  are  to  iuTest  the  purcbaae-moneTS,  and 
apply  the  interest  for  the  deriaee's  benefit.  Also,  derise  of  lands  which  are  in  mortgage,  duirged 
with  the  mortgage  debt,  to  testator's  third  aon  in  fee.  Qeneral  dense  of  residue  to  testator'a 
three  sons  in  equal  shares        ..  ..  ..  ..  ..  ..  ..  ..    736 

22.  Will  by  which  testator,  after  giving  directions  abont  his  funeral,  ratifies  his  marriage  settlement,  giTca 

to  his  wife  the  use  of  bis  mansion  and  household  furniture,  plate,  jewels,  &c.,  auring  widowhood, 
after  which  the  household  furniture  is  to  go  to  his  eldest  son,  and  the  jewels,  &c.,  to  be  equally 
divided  amongst  his  daughters. — Also  absolute  bequest  to  wife  of  the  furniture  of  her  bed-chamber, 
and  of  a  carriage  and  a  pair  of  horses ;  also  of  housekeeping  provisions,  fuel,  and  fodder, 
and  of  all  her  wearing  apparel  and  linen,  also  of  all  the  testator's  ready  money.  Also  beqnest 
of  all  other  the  testators  horses,  carriages,  &c.,  to  his  eldest  son.  Of  his  fowling  pieces, 
sporting  dogs,  fishing  tackle,  &c.  to  his  second  son,  with  the  option  of  selecting  any  two  sporting 
docs  f^m  testator's  kennels,  also  bequest  of  six  dozen  of  wine  to  a  friend,  the  rest  to  go  to  hu 
eldest  son.  Also' bequest  of  a  cabinet  of  curiosities;  of  wearing  apparel  to  a  servant  Release  of 
a  debt  on  a  promissory  note,  and  also  of  a  debt  on  bond.  Bequest  of  a  legacy  to  a  creditor,  with 
a  dechu«tion  that  it  shall  not  be  eonaidereU  a  satisfaction  of  the  debt  Bequest  of  one  year's  wagea 
and  a  suit  of  mourning  each  to  servants,  and  of  mourning  to  friends.  Also  bequest  of  1000/.  to 
younger  sons,  and  of  760/.  to  daughters  in  addition  to  the  portion^  secured  to  them  by  testator's 
namage  settlement  Beonest  of  sll  testator's  leaseholos  to  his  eldest  son.  Appointment  of 
trustees  and  executors,  wito  legacies  of  200/.  each  for  their  trouble.  Bequest  of  residue  amongst 
all  testator's  children  in  equal  sharea,  and  appointment  of  widow,  during  widowhood,  to  the  guar- 
dianship of  her  children  . .  . .  . .  . .  . .  . .  . .  . .    741 

23.  Will,  bequeathing  1,500/1,  to  be  invested  in  stock,  and  the  dirldends  applied  in  the  maintenance 

of  a  charity  school  upon  the  principles  of  the  Established  Church,  with  a  desire  that  the  donation 
may  be  denominated  after  the  denotes  name.  Also,  bequest  of  100/.  to  be  invested  in  the  funds,  aud 
the  dividends  to  be  laid  out  in  bread,  to  be  distributed  in  penny  loaves  weekly  amongst  such  poor 
persons  as  the  minister  and  churchwardens  of  the  parish  for  the  time  being  may  consider  moat 
Oeoerving.  Also,  bequeat  of  3.50/.  to  be  invested  in  like  mannncr,  and  the  dividends  applied  in 
keeping  certain  almshouses  in  repair,  and,  if  neces-sary,  in  enlarging  the  same.  Also,  bequest  of 
260/.,  to  be  invested,  and  the  dividends  laid  out  in  blankets,  to  be  distributed  amongst  such  poor 
persons  as  the  minister  and  churchwardens  should  consider  most  deserving,  on  every  Cbristmas- 
aay.  Also,  bequests  of  600/.  to  the  Society  for  the  Promotion  of  Christian  Knowledge ;  and  of 
two  like  sums,  one  to  the  Society  for  the  Propagation  of  the  Gospel  in  Foreign  Pait^  and  the 
other  to  an  infirmary,  with  directions,  that  in  case  of  a  deficiency  in  assets,  the  thne  last-mentioned 
beqneata  shall  abate  rateably,  and  in  case  of  there  being  anv  surplus,  the  same  is  to  belong  to  the 
axeeutora.  Alio,  power  to  add  to  the  number  of  trustees  wnenever  the  number  shall  be  reduced  to 
three,  in  such  manner  as  shall  make  up  the  number  of  six  trustees   . .  . .  . .  . .    760 

24.  Will,  containing  beqaeats  to  aeveral  charitiea  therein  enumerated.    Certain  pecuniary  legacies 

bcKineathed  in  a  preceding  part  of  the  will  are  charged  upon  the  real  in  aid  of  the  personal  estate, 
the  charitable  lecaeiea  being  charged  exclusively  upon  tne  personal  estate,  with  a  diraetioB  that 
they  are  not  to  abate  in  proportion  with  the  pecuniary  legacies,  in  case  of  a  deficiency  of  aaaeta  . .    764 

26.  Gansea  by  which  the  sum  of  3,600/.  is  bequeathed  for  the  purpose  of  repairing  a  school-house,  and 
residence  for  the  master,  and  for  supplying  books  for  tLe  scbolara,  and  in  augmentatioo  of  the 
schoolmaster's  salary.  Also,  a  bequest  of  600/.  upon  trust,  to  invest  the  eapital  in  the  foods,  and 
apply  the  same  in  placing  out  poor  children  as  apprentices.  Also,  a  beqneat  of  1,600/,  for  the 
bcaefit  of  a  mechanics'  iostitnte,  the  capital  to  be  invested  u  a  separate  and  permanent  fund,  to 
b*  ealled  after  the  donor's  name,  and  the  income  applied  for  the  purposes  of  the  iaatitotion        . .    767 

26.  Miaoellaaeoas  fomsof  peeoniary  legaciea  ..    770 

27.  Will,  devising  flreehold,  copyhold,  and  leasehold  estates  to  tmstees,  until  the  youngest  of  testator's 

children,  being  a  so^ahsll  attain  twenty-one  yean,  or  being  a  daughter,  ahall  attain  that  aga  or 
marry,  with  power  9grant  leases,  to  keep  premii>es  in  repair,  ana  to  insora  igaiaat  daaage  by 
fire:  also,  power  to  drain,  inclose,  snd  plant  timber.  Tnutaea  to  pay  renta,  rnder  aarriecsi,  tad 
perform  covenants  in  respect  of  copyhold  and  leasehold  premises,  and  to  renew  kassa.  To  pay 
rents  and  profits  to  teatator's  wife,  until  hit  eldest  son  attains  twenty-one,  if  sh«  so  long  eootinaes 
his  widow,  the  thereout  maintaining  bis  family.    On  eldest  son  attaining  twenty-one,  tmsteas  to 
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allow  him  350?.  per  annum  out  of  the  rents  and  profits,  and  the  surplus  to  he  paid  to  testator's  wife, 
until  some  other  of  his  children,  being  sons,  attain  twenty-one,  or  being  daughters,  attain  that 
age  or  marry,  each  of  whom  are  then  to  receive  an  annuity  of  100/.,  payable  out  of  the  rents  and 
profits,  and  the  surplus  to  be  paid  to  the  wife,  provided  she  so  long  continues  a  widow.  In  case 
f  of  death  or  future  marriage  of  the  wife,  surplus  rents,  &c.,  to  accumulate  at  compound  interest. 
On  youngest  child,  being  a  son,  attaining  twenty-one,  or,  being  a  daughter,  attaining  that  age  or 
marriage,  trustees  by  sale  or  mortgage  to  raise  2,500/.  for  each  of  the  younger  children,  with 
interest  at  U.  per  cent,  in  the  meantime.  Wife  to  receive  an  annuity  of  250/.  during  her 
widowhood,  payable  quarterly,  and  chargeable  as  aforesaid,  upon  trust  for  testator's  eldest  son 
absolutely    ..  ..  ..  ..  ..  ..  ..  ..  .,  ,.    785 

28.  "Will,  devising  all  testator's  freehold  estates  to  uses  for  the  benefit  of  his  three  natural  children,  as 

tenants  in  common  in  fee,  on  their  attaining  twenty-one,  with  cross  remainder  in  case  any  of 
them  shall  die  in  testator's  lifetime,  or  under  age ;  also  provisions  for  maintenance  and  advance- 
ment out  of  the  yearly  income,  with  directions  to  invest  the  surplus  upon  trusts  for  accumulation. 
Also  bequests  of  legacies  of  nineteen  guineas  to  each  of  the  children.  The  testator  bequeaths  all 
his  leasehold  estates  and  personal  property  upon  trust  for  the  separate  use  of  his  legitimate  daughter 
for  life,  with  power  of  appointment  amongst  her  children,  and  in  default  of  appointment,  amongst 
all  her  children  in  equal  shares  . .  . .  . .  . .  . .  . .  . .    796 

29.  Short  form  of  a  will  by  which  testator,  a  widower,  who  has  been  twice  married,  bequeaths  pecuniary 

legacies  to  a  son  and  daughter  of  a  former  marriage,  and  the  residue  of  his  property,  consisting 
wholly  of  personal  estate,  upon  trust  for  his  four  children  by  his  second  marriage,  in  equal  shares, 
which  are  to  be  paid  or  transferred  to  them  on  their  attaining  their  respective  ages  of  twenty-one 
years,  with  provisions  for  survivorship  and  accruer  ;  with  directions  also  for  the  investment  of 
trust-money,  and  that  the  income  shall  be  applied  towards  the  maintenance  and  education  of  the 
children  during  their  respective  minorities.  Also  power  to  advance  any  portion  of  the  children's 
shares,  not  exceeding  two-thirds,  towards  their  placing  out  in  life.  Directions  that  testator's 
sister  shall  have  the  superintendence  of  his  four  younger  children  during  their  respective 
minorities.   With  power  to  adjust  claims,  compromise  debts,  refer  to  arbitration,  &c.  . .  ..    804 

30.  Will,  giving  freehold  and  leasehold  estates  to  trustees,  upon  trust  to  convert  into  money  all  personal 

estate,  excepting  chattels  real,  or  securities  thereinafter  authorized  to  be  made.  Trusts  for 
investment,  with  power  to  invest  in  railway  or  canal  shares  or  debentures,  turnpike  tolls  or  any 
other  personal  securities  the  trustees  may  think  fit,  with  usual  powers  for  varying  securities. 
Trustees  to  pay  rents  of  real  estate  and  income  of  trust  moneys  to  testator's  wife  during  widow- 
hood, to  be  applied  by  her  in  the  maintenance  and  education  of  his  children.  After  her  decease 
or  future  marriage,  upon  trust  for  children,  shares  of  sons  to  become  vested  at  twenty-one,  and  of 
daughters,  at  twenty-one  or  mairiage.  Issue  of  a  child  dying  without  acquiring  a  vested  interest 
to  be  substituted  in  the  parent's  place.  Provisions  for  maintenance  and  powers  of  advancement. 
Also,  declaration  that  legacies  to  children  are  not  to  be  adeemed  by  any  advancement  made  by 
testator  to  them  in  his  lifetime.  Powers  to  make  partition,  and  also  of  sale  or  exchange.  Trustees 
to  invest  moneys  arising  from  sale  or  equality  of  exchange  or  partition,  either  upon  similar  invest- 
ments, as  are  before  mentioned,  or  in  the  purchase  of  lands,  and  to  stand  possessed  thereof  upon 
the  same  trusts  as  before  declared.  Also,  power  to  make  partition  amongst  devisees.  To  grant 
leases,  effect  renewals,  and  appointment  of  wife  to  the  guardianship,  jointly  with  executors,  during 
her  widowhood.  Power  for  txustees  to  determine  questions  relative  to  the  construction  of  the 
will,  and  legatees  refusing  to  abide  by  their  decision  to  forfeit  all  claim  under  it  . .  . .    807 

31.  Short  form  of  wiU  to  the  same  effect  as  in  last  precedent        ..  ..  ..  ..  ..    815 

32.  Short  form  of  a  will,  by  which  a  testator  directs  his  property,  consisting  wholly  of  personal  estate,  to 

be  divided  into  five  equal  parts,  one-fifth  to  be  paid  to  his  eldest  child,  a  son,  immediately,  and 
the  other  four-fifths  upon  trust  for  his  two  younger  children,  to  be  paid  to  them  on  their  attaining 
twenty-one,  the  interest  in  the  meantime  to  be  applied  towai'ds  their  maintenance,  with  power  to 
change  trustees  . .  . .  . .  . .  . .  . .  . .  . .  . .    819 

33.  Will,  devising  three  estates,  which  have  been  all  included  in  one  mortgage,  to  three  devisees  in  fee, 

who  are  to  pay  off  the  mortgage  debt  in  the  proportions  charged  upon  the  respective  estates,  with 
a  condition  for  avoiding  the  devise  of  any  devisee  who  shall  fail  to  contribute  his  proportion  in 
discharge  of  the  mortgage  debt,  and  devise  of  the  forfeited  premises  to  trustees  upon  trust  for 
sale,  the  purchase-moneys  to  be  paid  in  liquidation  of  the  mortgage  debt,  and  the  surplus  (if  any) 
to  sink  into  the  general  residuary  personal  estate  . .  . .  . .  . .  . .  . .    821 

34.  Will,  devising  copyhold  premises  in  fee,  subject  to  a  moiigage  thereon.  Also  of  a  leasehold  messuage 

and  of  a  fire  and  a  life  policy  of  insurance.  Also  bequest  of  a  policy  of  assurance  for  1,000/.  on 
testator's  own  life.  Also  of  twenty  volumes  of  books  out  of  the  testator's  librai-y,  with  the  power 
of  selection.  Bequest  of  the  residue  of  library  to  another  legatee.  Also  of  plate  amongst  several 
legatees.    General  residue  to  go  to  executors  for  their  own  benefit   . .  . .  . .  . .    825 

35.  Appointment  by  testatrix  (a  widow)  under  a  power  contained  in  her  marriage  settlement,  ot  freehold 

property  to  her  eldest'  son  in  fee,  and  of  copyhold  and  leasehold  estates,  upon  trust  for  her  four 
younger  children  absolutely  as  tenants  in  common,  with  cross  limitations  in  case  either  of  them 
should  die  in  testator's  lifetijue,  or  under  the  age  of  twenty-one  years,  without  leaving  issue    . .    829 


CONTKNTt.  Xf 

K0>  FAOB 

38>  Will,  derMng  rati  pmrwity  to  derisM  for  life,  with  renalDder  to  tnutcM  to  inuwwt 

rMBaindon,  and  witb  power  for  deviiM  to  tpiMiiit  the  property  uDonnt  hu  ehildna  «r 
r«Bot«  i«ue;  in  detault  of  appointment,  unoont  all  hia  childru  eqawf,  with  eroai  limitatioBa 
to  the  turriTon  in  caae  of  tne  death  of  anj  of  the  childrta  watim  twaat]r>one.  Proritiona  for 
Baintenance.  Directiona  that  unapplied  turplu  shall  be  inToated  to  awanlate,  and  to  be  applied 
either  for  the  benefit  of  children  during  their  minority,  or  paid  over  to  them  on  their  eomlng  of 
ige.  In  eaie  deviaee  for  life  shall  leaie  no  children  who  shall  surrife  testator  and  attain  twentT- 
one,  then  ultimate  limitation  to  the  teatator's  right  heirs.  Also,  power  to  gitnt  letaes  at  nek- 
ivnt  ..  ..  ..  ..  ,,  ..  ..  ..  ••  ••    o32 

97.  Bequest  of  one<third  of  residuary  estate  to  which  testator  is  entitled  under  the  will  of  a  deoeaaed 
unele,  upon  trust  for  the  separate  use  of  a  sister  of  testator  for  life  for  her  separate  use,  with 

Eower  or  appointment  in  farour  of  her  children ;  and  in  default  of  appointment,  upon  trust  for 
er  children  absolutelr,  and  in  case  of  no  children  to  go  to  testator's  brother  absolutely.  Proviso 
for  determining  sister  s  interest  in  case  she  shall  marry  a  particular  person.  Dense  of  premisea 
which  testator  Dolds  as  mortgagee  in  possession  in  fee,  and  also  of  the  mortgage  money  to  bis 
brother,  subject  to  the  subsisting  equitj  of  redemption.  Bequest  of  a  bond  debt  for  7oO/.  doe 
from  testator's  brotbcr-in-Iaw  to  the  wife.  Power  for  trustees  to  defer  calling  in  debts  owing  to 
testator  from  hia  brother-in-law.  Bequest  of  residue  between  testator's  brother  and  sister  in 
equal  shares  . .  . .  . .  . .  . .  . .  . .  . .  . .    887 

38.  Will  of  a  brewer,  by  which  he  bequeatha  his  ahare  (one  moiety)  in  the  business  and  stock  in  trade 

to  his  son,  and  appoints  him  u  his  successor  in  the  partnership  firm,  and  his  special  executor  as 

to  the  business  . .  . .  . .  . .  . .  . .  . .  . .  . .    844 

39.  Will  of  an  attorney,  in  which  he  bequeaths  his  share  (one  moiety)  of  the  business  to  his  son,  and 

appoints  him  as  his  successor  in  the  partnership  firm,  with  power  to  adjust  all  partnership  matters 
without  the  interference  of  the  executors  . .  . .  . .  . .  . .  . .    84€ 

40.  Concise  forms  of  rarioua  kinds  of  conditions  adapted  to  bequests  of  real  and  personal  eatat«         . .    848 

41.  Concise  forms  of  rarious  kinds  of  powers  adapted  to  settlements  of  real  estate    . .  . .  . .    862 

42.  Will,  limiting  legal  estates  to  each  of  testator's  sons  suooessiyely  for  life,  with  legal  remainders  to 

their  first  and  other  sons  in  tail  general,  with  remainder  to  trustees  during  the  life  of  eadi  of 
testator's  daughters  successively,  upon  trust  for  her  separate  use,  with  legal  renudnders  to  the 
first  and  other  sons  of  daughters  in  tail  general,  with  the  ultimate  remainder  to  testator's  own 
right  heirs  . .  . .  . .  . .  . .  . .  . .  . .  . .    879 

43.  Will,  creating  a  rent-charge  for  testator's  widow  for  life,  and  limiting  a  term  of  1,000  years  for 

raising  ■  portions  for  younger  children.  Also,  devisees  to  uses  in  strict  settleuient,  embracing 
the  whole  line  of  testator  s  descendants.  Appoinlnient  of  three  persons  as  protectors  of  the 
•ettlement.  Power  to  raise  portions  for  youtiK*  r  rhildrcn,  and  also  yearly  sums  for  their  main- 
tenance  and  education,  with  provisions  for  Eurv-iTorbhip  and  accruer.  Power  of  advancement  of 
younger  children,  and  proviso  for  cesser  of  term  . .  . .  . .  . .  . .    892 

44.  Short  form  containing  limitationa  to  the  same  effect  as  those  in  the  foregoing  precedent  . .  . .    906 


ERRATUM. 

At   page  291,    opposite   the    jurat,  for    "Name  of  Commissioner,"   read  "Name  of 
Deponent." 
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MODERN  CONVEYANCING, 


Part  V. 

MORTGAGES,  BILLS  OF  SALE,  BONDS,  WARRANTS 
OF  AHORNEY,  RKDEEMABLE  ANNUITIES,  AND 
OTHER  ASSURANCES  FOR  SECURING  THE  RE- 
PAYMENT OF  A  DEFINITE  AND  CERTAIN  SUM 
OF  MONEY. 


Section  I. 
EQUITABLE  MORTGAGE  SECUUITIES. 


No.  I. — AoBUUtBHT  rOB  THE  MoBTGAOK  OF  ▲  FsBKHOLD  EsTATK. 

No.  II.  —  Kquitabls    Mobtoaob   dt  thb  DBPostT  or  TiTLB  Defjm,  with 

AOBBBMKST  TO  KXtCVTM  A  LBOAI.  MoBTOAOB  WUBH  CALLKO  DrOM. 

No.  III. — FkiuiTABLB  Mobtoaob  bt  thb  dbfobit  or  Titlb  Dbeim,  with 

PbOVUO  that  t'POn  MoBTGAGOB'S  COMPLXriMO  CKBTAUf  BclLDIitaS  THBX 

IM  couBsK  or  Kbrction  on  A  roBTiOH  or  TUB  Pbbmubs,-thb  Mobtqaobb 

WILL  DBUVBB  Vr  TUB  TlTLB  DbBIM  BEiaTI.IG  TO  TUB  OTUKB  rOBTIOVS  or 

thb  PaorBarr. 
vol.-  II.  u 


2  CONCISE   PRECEDENTS   IN 

No.  IV. — Memorandum  made  bt  a  Witness  on  a  deposit  of  Title  Deeds 
TO  SECURE  a  Sum  then  advanced,  and  AiiSO  FUTURE  Advances. 

No.  V. — Memorandum,  in  which  a  Depositor  acknowledges  that  he  has 
deposited  his  Deeds,  and  undertakes  to  execute  a  Mortgage  upon 
request. 

No.  VI. — Memorandum  made  by  a  Witness  on  a  deposit  of  Railway 
Shares  to  secure  a  present  Advance,  a  pre-existing  Debt,  and 
future  Advances. 


No.  VII. — Notice  to  the  Secretary  of  a  Railway  Company  of  an  equit- 
able Mortgage  by  a  deposit  of  the  Share  Certificates,  and 
directing  a  Transfer. 
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N(..    I. 


AGREEMENT  FOR  THE  MORTGAGE  OF  A  FREEHOLD  ESTATE,  (a) 


1.  Names  of  contractiu);  parties. 

2.  Afi^reement  to  inortgajje. 

3.  Terms  upon  which  the  mortgage 

is  to  be  made. 

4.  All    costs    to    be    borne    by   the 

mortgagor. 

5.  Abstract    to     be    prepared,    and 

title  perfected  by,  mortgagor's 
solicitor. 

6.  Mortgagee's  solicitor    to    prejiare 

the  mortgage  deed. 

7.  Mortgage  deed  to  contain  proviso 

for  redemption. 

8.  Interest  to  be  reserved  at  5/.  per 

cent.,  but  to  be  reduced  from 
5/.  to  4/.  per  cent,  upon 
punctual  payment. 

9.  Mortgagee  to  have  |)ower  of  sale. 

10.  Power  of  sale  not  to  aiTect  mort- 

gagee's right  to  foreclosure. 

11.  Mortgagor    to    enter    into    usual 

covenants. 

1 2.  Mortgage  deed  to  contain  covenant 

for  quiet  enjoyment  until  default. 

13.  Clause  for  annulling  agreement. 


Additional  Clauses. 

A.  'ITiat  mortgagee  will  produce  title 

deeds  upon  any  future  sale  or 
contract  for  the  mortgage  of  the 
premises. 

B.  Clause  directing  that  principal  shall 

not  he  called  in  for  a  stated 
period. 

C.  Clause  stipulating  that  the  principal 

shall  not  lie  called  in  until  a  cer- 
tain s()ecified  time,  and  that  the 
interest  shall  be  paid  half-yearly. 

D.  Clause  stipulating   that   if  interest 

is  punctually  paid,  principal  shall 
not  be  called  in  until  a  certain 
fixed  period. 

E.  Power  to  distrain  for  interest. 

F.  Clause  stipulating  that  mortgagor 

shall  be  empowered  to  redeem  in 
parcels. 

G.  Parties  bind  themselves  in  a  cer- 

tain sum  by  way  of  liquidated 
damages. 

H.  Clause  empowering  mortgagor  to 
grant  leases. 

1.    Clause    empowering  mortgagee  to 
grant  leases. 

K.  Clause  to  empower  mortgagee  to 
appoint  receivers. 


1.  ARTICLES  OF  AGREEMENT  made  and  entered  intoN..ne.of 
this  day  of  18     ,  Between  {mortyuyor)  of,  &c,  for^l^"* 


(o)  It  is  not  the  usual  practice  to  enter  into  written  mortgage  agreeoMotf.  As  to  propristy 
Tbe  ad  valorem  duty  which  is  ma<ie  to  attach  upon  every  such  agreement  may  of  tatering 

«    2 
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No.  I.        himself,  his  heirs,  executors  and  administrators,  of  the  one  part. 
Form  of      and  {mortgagees)  of,   &c.,  for   himself,  his   heirs,  executors   and 
^aMorZ^e''  administrators,  of  the  other  part. 

of  a 


FreeholdEstate 


into  written 
agreements  for 
mortgages. 


Propriety  of 
having  terms 
upon  whicli 
mortgage  is 
made  committed 
to  writing. 


Where  any 
speoial  powers 
are  to  be  con- 
ferred by  the 
mortgage,  there 
should  be 
written  stipu- 
lations to  that 
eHect. 


Inconvenience 
of  the  practice 
of  mortgagor 
being  unable  to 
compel  mort- 
gagee to  pro- 
duce title 
deeds. 


account  in  some  measure  for  this,  as  intended  mortfraorors  are  unwilling  to  incur 
so  heavy  an  expense  upon  a  mere  agreement,  which,  after  all,  they  may  be 
unable  to  enforce  for  want  of  a  marketable  title.  Still,  as  the  ad  valorem,  duty 
is  only  once  payable,  and  as  a  IZ.  1 5s.  stamp,  with  a  progressive  duty  of  1/.  10*. 
will  be  sufficient  to  cover  the  actual  mortgage  afterwards  m.ade,  it  may  often  be 
more  prudent,  where  mortgagors  are  certain  they  can  confer  an  unimpeachable 
title,  to  incur  the  additional  expenses  incidental  to  a  regular  agreement,  which 
they  may  compel  the  lender  to  perform  specifically,  than  to  let  the  matter 
rest  simply  upon  parol,  and  thus  enable  the  latter  to  be  off  his  bargain 
whenever  he  jileases ;  for  it  has  not  unfrequently  happened  that  whilst  the 
investigations  of  title  and  other  preliminary  mattei's  have  been  going  on,  an  in- 
tended mortgagee  has  thought  proper  to  change  his  mind,  and  decline  going 
any  further  in  the  transaction.  In  consequence  of  this  unfair  course  of  pro- 
ceeding, an  intended  mortgagor  has  been  disabled  from  meeting  engagements 
he  had  made  on  the  faith  of  having  the  mortgage  complete  at  the  appointed 
time,  which  must  ever  be  attended  with  inconvenience,  and  in  too  many 
instances  has  produced  actual  ruin  :  (1  Hughes  Pract.  Mort.  46.) 

'J'here  are  also  many  other  stipulations  which  it  may  be  advisable  to  insert, 
instead  of  letting  these  matters  rest  simply  upon  parol,  which  afterwards  may  be 
either  disputed,  forgotten,  or  misunderstood.  Under  any  circumstances  there 
ought  to  be  some  memorandum  as  to  the  terms  upon  which  the  mortgage 
is  to  be  made.  Mortgages,  at  the  present  day,  it  must  be  borne  in  mind,  are 
not  to  be  considered  as  mere  transient  securities,  to  be  paid  off  at  the  end  of  a 
few  months,  but  rather  in  the  nature  of  an  investment,  which  on  the  one  hand 
is  to  furnish  an  income  to  the  mortgagee  until  he  may  require  repayment,  and 
on  the  other  to  supply  the  mortgagor  with  a  fund  to  answer  some  emergency, 
and  for  which  he  conveys  his  lands  in  the  nature  of  a  pledge  or  security.  If, 
therefore,  a  mortgagor  were  to  be  called  upon  to  pay  off  his  mortgage  within 
some  six  months  or  so  after  the  money  was  lent  him,  the  actual  costs  he  would 
therel)y  incur  would  be  nearly,  if  not  quite  as  heavy  as  the  most  sordid  usurer 
would  strive  to  exact  for  a  similar  accommodation  upon  mere  personal  security. 

It  not  unfrequently  happens  that  powers  of  leasing  are  intended  to  be  reserved 
to  the  mortgagor,  or  conferred  upon  the  mortgagee ;  that  a  reduced  rate  of  in- 
terest is  to  be  reserved  on  punctual  payment  i  that  the  principal  is  to  be  paid  off 
by  instalments;  that  the  premises  may  be  redeemed  in  parcels;  that  the  mort- 
gage is  not  to  be  paid  oflf'  before  a  certain  appointed  time  ;  that  the  mortgagee 
shall  be  emjiovvered  to  appoint  agents  and  receivers ;  and  many  other  matters 
which  are  not  incidental  to  the  interests  which  the  mortgagor  and  mortgagee 
take  in  the  property  in  their  respective  characters ;  in  all  of  which  cases  it  is 
better  that  express  written  stipulations  should  be  entered  into,  so  that  neither 
party  may  afterwards  have  any  pretext  for  saying  he  misunderstood  the  terms 
upon  which  the  mortgage  was  to  be  made. 

A  difficulty,  and  a  very  considerable  one,  often  occurs  in  furnishing  evidence  of 
title  to  mortgaged  property,  in  consequence  of  mortgagees  refusing,  as  they  have 
clearly  a  right  to  do,  either  to  permit  an  inspection  of  the  deeds,  or  to  furnish 
an  abstract.  The  only  remedy  a  mortgagor  has,  in  a  case  of  this  kind,  is  to  pay 
off  the  mortgage,  and  then  to  call  upon  the  mortgagee  to  deliver  up  the  deeds. 
The  inconvenience  to  which  this  may  subject  a  mortgagor  is  too  obvious  for 
comment.  The  reason  assigned  in  favour  of  the  mortgagee,  is,  that  by  showing 
the  deeds  he  might  disclose  the  weakness  of  his  estate ;  and  there  is  sound 
reason  in  this  where  the  title  is  in  any  way  defective  ;  but  where  the  title  is  alto- 
gether unimpeachable,  there  can  be  no  possible  impropriety  in  the  mortgagee's 
undertaking  to  produce  the  title  deeds,  and  supply  the  mortgagor  with  abstracts 
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2.  The  said  {tnorttjaijor\  in  coiuidcrntion  of  3,000^  sterling,  to        No.  i. 
be  lent  and  advanced  to  him  by  the  said  {mortf/a^ee),  doth  hereby      Form  of 
■greo  to  convey  to  the  said  {morttja(jee\  hitt  heirs  and  assigns,    ^Tliv^^mt 
All  [Here  DESCUIUK  parctls]  with  their  appurtenances:  To  hold  p^Mfp 

the  same  unto  the  said  {morttjagt:e\  his  heirs  and  assigns,  in  man-        

Dcr  hereafter  mentioned.      And  aL80  that  the  said  {mortgayor)  natt^^. 
shall,  witliin  the  space  of  one  calendar  month  from  the  day  of  the  To  deliw 
date  hereof,  make  and  deliver  unto  the  said  {inortgayee)^  or  his  soli-  make  •  good 
citor,  an  abstract  of  title  of  the  said  premises,  and  deduce  a  good      ' 

To  OOQVMT 

title  to  the  same :  And  further  that  the  said  {mortgagor)  and  all  other  prtodMi  m 
neccssiiry  parties,  will,  on  the  day  of  ,  on  receiving  the  g^gl^aaun. 

said  sum  of  3,000/.  from  the  said  {mortgagee)^  at  the  costs  of  the 
said  {mortgagor)^  his  heirs,  executors  or  administrators,  execute  a 
proper  conveyance  of  the  fee-simple  and  inheritance  of  the  said 
hereditaments  and  premises  unto  the   said  {mortgagee)  his  heirs 
and  assigns,  subject  to  the  proviso  for  redemption,  and  the  powers, 
provisoes,   declarations,   stipulations  and   agreements   hereinafter 
expressed.     In  consideration  whereof  the  said  {mortgagee)  doth  Mortgagee 
hereby  agree  with  the  said  {mortgagor)  to  advance  and  pay  the]Id^Q,|j„ 
said  sum  of  3,000/.  on  the  execution  of  such  conveyance  as  afore-  °>*^- 
said,  on  the  said  day  of 

3.  And    it   is    hereby    mutually   declared    and    agreed  Terms  npoo 
between  the  said  {mortgagor)  and  {mortgagee) —  ZJ^\^u 


4.  That  all  costs  incidental  to  this  mortgage  shall  be  borne  by  All  ocaxt  to  be 
the  said  {mortgagor.)  moctcagar. 

5.  That  the  abstract  of  title — the  getting  in  of  all  outstanding  Abrtraota  t*  be 

prepared  aad 


b  esse  he  should,  at  any  future  time,  be  disposed  to  sell,  or  effect  another 
mortgage  upon  the  property.    It  might  be  stated  briefly : — 

A.  "  That  in  case  the  said  {mortgagor)  shall  at  any  time  enter  3iu*i*odttS^ 
into  any  contract  or  agreement  for  the  sale  or  mortgage  of  the  »*^  <*•**»  "P"* 

11  Ml  I  .anjfotow 

mortgaged  property,  the  said  {mortgagee)  will,  at  the  expense  of  coBtnK*  fcr 
the  said  {mortgagor)^  supply  him  with  abstracts  of  the  title  deeds,  mortp^erUM 
and  permit  the  intended  purchaser  or  mortgagee  to  compare  the  p"""^"^ 
same  with  the  originals.** 
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No.  I. 

Form  of 

Agreement  for 

a  Mortgage 

of  a 

FreehoklEstate, 

title  perfected 
by  mortgagor's 
solicitor. 

Mortgagee's 
solicitor  to  pre- 
pare mortgage 
deed. 


estates — the  preparation  of  all  statute  deeds  that  may  be  necessary 
for  barring  entails — and  the  getting  in  of  all  incumbrances,  and  all 
other  acts  and  assurances  necessary  for  perfecting  the  title  of  the 
said  (mortgagor),  shall  be  made,  prepared,  and  conducted  by  the 
solicitor  of  the  said  {mortgagor.) 

6.  That  the  mortgage  deed  shall  be  prepared  by  the  solicitor  of 
the  said  {mortgagee),  at  the  costs  of  the  said  {mortgagor)^  and  that 
the  same  shall  be  settled  and  approved  of  on  the  part  of  the  said 
{mortgagor)  and  {mortgagee),  by  their  respective  counsel  and 
solicitors. 


Mortgage  deed  7.  That  the  mortgage  deed  shall  contain  a  proviso  for  redemp- 

to  contain  .                                                                                            .„..,,. 

proviso  for  tiou,  OH  payment  by  the  said  {mortgagor)  of  prmcipal  and  interest, 

redemption.  ^^  ^^^                ^^^  ^f                 nCXt.  (6) 


Interest  to  be 
reserved  at  5Z. 
per  cent.,  but 
to  be  reduced 
to  4/.  per  cent, 
on  punctual 
payment. 


8.  (c)  That   the   interest   shall   be   reserved   at   the   rate   of 
51.  per  cent,  per  annum,  and  be  made  payable  half-yearly  on 


(ft)  If  the  principal  is  not  to  be  called  in  until  a  certain  stated  time,  substitute 
for  the  above  the  following  clause  : — 


Clause  directing 
that  principal 

shall  not  be       ofF  his  Said  mortgage  for  the  term  of 

called  in  for  a        ,  i       i  u 

BUted  period,     the  mortgage  deed. 


B.  "  That  the  said  {mortgagor)  shall  not  be  called  upon  to  pay 

years  from  the  date  of 


Clause  stipu- 
lating that 
principal  shall 
not  be  called 
in  until  a  cer- 
tam  specified 
time,  and  that 
interest  shall 
be  payable 
half-yearly. 


Or, 

C.  "  That  the  principal  shall  remain  on  the  security  of  the  said 
mortgaged  premises  for  the  term  of  years  from  the  date  of  the 

mortgage  deed.  That  the  interest  on  the  same  shall  be  paid  by 
two  equal  half-yearly  payments,  at  Lady-day  and  Michaelmas,  at 
the  rate  of  61.  per  cent.,  but  to  be  reduced  to  Al.  per  cent,  upon 
punctual  payment  at  the  appointed  times,  or  within  one  calendar 
month  next  thereafter,  in  respect  of  such  half-yearly  payment 
which  shall  be  so  punctually  paid  in  manner  aforesaid." 

(c)  If  it  is  intended  that  in  case  the  interest  is  punctually  paid,  principal  is 
not  to  be  called  in  for  a  certain  fixed  period,  substitute  for  clause  5— 


Clause  stipu- 
lating that  if 


D.  *'  That  if  the   said   {mortgagor)  shall  punctually  pay  the 
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the  d»y  of  aud  the  day  of  during  the  con-       No.  L 

tinaanoe  of   the  mortgugo   security;    but  such  interest  to  be      Formtff 
reduced  from  5/.  to  4/.  per  cent,  upon  punctual  payment  at  the    ^jJJJJJl^ 
•ppointed  times,  or  within  one  calendar  month  next  thereafter.  (J)  p^jrjyj.^^^^ 

interest  half-yearly  at  the  respective  times  to  be  appointed  in  the  «n»««t)« 
mortgage  deed,  or  within  one  calendar  month  next  thereafter,  then  princi|«l  >h»ii 
the  said  {mortgagee)  will  forbear  to  call  in  the  principal,  or  to  at-  „„,ii  ,  certain 
tempt  to  foreclose  the  mortgage,  or  to  exercise  the  power  of  sale  to  ^***  l*""*- 
be  contained  in  such  mortgage  deed,  for  the  term  of  seven  years, 
to  be  computed  from  the  day  of  the  date  thereof." 

If  the  mortgagee  is  to  be  empowered  to  distrain  for  the  interest,  add — 

E.  "  That  a  power  to  distrain  for  the  interest  shall  be  given  to  ^^^^^^^^ 
the  said  {mortgagee)  in  like  manner  as  in  cases  of  distress  for  rent  ">««"»'• 
upon  common  lease  or  demise." 

This  power  often  proves  useful  where  the  mortgagor  is  permitted  to  remain 
in  the  occupation  of  the  property,  as  it  enables  the  mortgagee  to  levy  the  amount 
of  his  interest  without  involving  himself  in  any  matters  of  account  relative  to 
the  surplus  rents  :  (Coote  Mort.  417.)      A   mortgagee  may,   however,  without 
any  reserved  power,  and  as  incidental  to  his   estate,  distrain  upon  a  tenant  in 
possession  under  a  demise  prior  to  the  mortgage,  after  having  given  notice  to 
the  tenant  to  pay  him  the  rents  (4  Ann.  c.  16,  ss.  9i  16;  Moss  v.  Gallimore, 
1  Doug.  279  ;  Doe  v.  Bouller,  1  Nev.  &  P.  650 ;   Waddelove  v.  BameU,  2  N.  R. 
538 ;  S.  C.  2  Scott,  763) ;  the  notice  operating  as  an  attornment  at  common  law  As  to  mort- 
relating  back  to  the  time  of  the  grant,  and  thus  taking  in  all  rents  due  from  the  g*K«e'«  I^er 
tenant  at  the  time  of  such  notice,  and  not  actually  paid  over  to  the  mortgagor :  ^  aistram  oo 
(Coote  Mort.  216.)     If,  however,  the  mortgaj^or  were  to  grant  a  lease  ""'"*"  m°*/!,"'-j 
quently  to  the  mortgage,  although  the  mortgagee  may  eject  the  lessee  without  j^^^ 
any  prior  notice,  yet  he  can  neither  distrain  upon  the  tenant,  nor  bring  an  action 
for  the  rent,  as  no  relationship  of  landlord  and  tenant  exists  between  them : 
(Rogers  v.  Humphrrys,  5  Nev.  &  Man.  513;  4  Ad.  &  Ell.  313  ;  see  also  Par- 
tirngton  V.  Woodcock,  5  Nev.  &  Man   672  ;  S.  C,  6  Ad.  &  Ell.  690.)     Still,  not- 
withstanding a  mortgagee  is  unable  in  cases  of  this  kind  to  recover  the  reserved 
rents — qua  rents — yet,  if  he  has  a  power  conferred  upon  him  to  distrain  for  the 
interest,  that  power  will  operate  as  a  prior  charge  against  a  subsequent  lessee, 
who  may  be  distrained  upon  for  it  in  like  manner  as  the  mortgagor  himself 
might  have  been,    had    the   latter  still   continued  to  retain   the   possession: 
(1  Hu((hes  Pract.  Mort.  75.) 

((/)  It  is  a  reiy  common  stipulation  that  if  the  interest  is  regularly  paid,  the  Prsetieal 
mortgagee  will  consent  to  take  a  lower  rate  of  interest.  To  effect  this,  the  proper  obMrrmtions  oo 
way,  as  in  the  clause  above,  is,  in  the  first  place  to  reserve  the  higher  rate  of  reduction  of 
interest,  and  then  to  provide  that  it  shall  oe  reduced  on  punctual  payment;  intersstoa 
which,  if  made  acoordinf(ly,  equity  will  compel  the  mortgagee  to  accept.     But  a  P"""*"* 
higher  rate  of  interest  cannot  be  made  payable  in  case  of  irregular  payment,  P*]^""^ 
where  a  lower  rate  of  interest  is  reserved  in  the  first  instance.    'Ilierefore, 
although  5/.  |)er  cent,  interest  may  be  reduced  to  4/..  upon  regular  payment, 
yet  4/.  per  cent,  cannot  be  increaaed  to  5/.  per  cent,  in  case  sueb  paymeDts 
should  oe  irreirularly  made :  (Joy  v.  Cog,  Prec.  Cha.  1 60;  HaltfaM  {Marqms  (^ 
V.  Higoims,  2  Vem.  134  ;   Uollis  (Lady)  v.  H'yse,  ib.  289 ;    Strx)de  r.  Parker,  tb. 
316;  Bonqfons  v.  Hybot,   3  bur.    1734;    Stankttpe  v.  Mtmmers,  2  Eden,  197.) 
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No.  I,  9.  That  the  mortgage  deed  shall  contain  a  power  of  sale  in  de- 
Form  of  fault  of  payment,  without  the  necessity  of  the  said  {mortgagee) 
a^Mortgai^  giving  any  previous  notice  to  the  said  (mortgagor)  of  his  intention 
F    h{dE  *^  exercise  such  power  of  sale ;  {e)  but  the   said  (mortgagee)  is  to 
enter  into  a  covenant  not  to  exercise  such  power  without  giving 

Mortgagee  to 

have  a  power  of 

sale.  ~~~' 

It  is  not,  however,  actually  necessary  that  an  agreement  for  reducing  the  rate  of 
interest  should  be  inserted  even  in  the  mortgage  deed,  for  it  may  be  included 
in  a  separate  and  distinct  instrument ;  and  it  has  even  been  held  that  a  mere 
oral  agreement  is  sufficient  for  that  purpose  :  (Milton  v.  Edgworth,  5  Bro.  P.  C. 
edit.  Fowl.  313;  1  Hughes  Pract.  Mort.  63,  64.) 

If  the  mortgagor  is  to  be  empowered  to  redeem  in  parcels,  insert  next — 

Clause  stipu-         F.  "  That  the  Said  (mortgagor),  whether  before  or  after  default, 

lating  that  the 

mortgagor  shall  shall  be  empowered  to  redeem  such  part  of  the  mortgaged  pre- 
to  redeemln  mises  as  shall  be  contained  in  any  one  of  the  schedules  hereunder 
parcels.  written  (a  similar  schedule  to  which  is  also  intended  to  be  annexed 

to  the  mortgage  deed),  on  payment  of  such  portion  of  the  principal 
sum  of  £  ,  and  interest  at  the  rate  of  £  per  cent,  per 

annum,  as  is  set  opposite  to  such  part  of  the  said  premises  in  such 
schedules  respectively." 

Practical  The  above  power  is  often  of  considerable  importance  to  a  mortgagor,  as  it 

observations.       not  only  enables  him  to  disencumber  his  property  by  degrees,  but  also  to  make  an 

absolute  disposition  of  a  portion,  without  being  compelled  to  pay  off  the  whole 

mortgage  debt. 

Observations  (e)  It  was  at  one  time  doubted  whether  a  mortgagee  could  have  effected  a  sale 

upon  powers  of  SO  as  to  have  been  binding  on  the  equity  of  redemption  without  the  mort- 
sale.  gagor's  concurrence  (see  1  Pow.  Mort.  14  ;  Coote,  149;  1  Hughes  Pract.  Mort. 

67) ;  but  these  doubts  have  been  long  set  at  rest,  and  the  valdity  of  the  exer- 
cise of  powers  of  this  kind  is  now  so  firmiy  established,  that  a  purchaser  under 
a  power  of  sale  in  a  mortgage,  cannot  even  insist  upon  the  mortgagor  being 
made  a  party  to  the  conveyance,  notwithstanding  there  is  an  express  covenant 
on  his  part  to  concur  in  the  sale:  (Clay  v.  Sharpe,  18  Ves.  346;  Corder  v. 
Morgan,  ib.  344.)  And  it  seems  that  if  a  purchaser  should  refuse  a  specific  per- 
formance without  such  concurrence,  it  would  be  decreed  against  him  with 
costs:  (Coote  Mort.  503.)  Another  objection,  however,  has  been  made  to  an- 
nexing a  power  of  sale  to  a  mortgage  in  fee,  which  is,  that  the  legal  and  benefi- 
cial interests  are  transmissible  to  a  different  class  of  representatives  ;  so  that  if 
the  mortgagor  should  die,  leaving  an  infant  heir,  the  latter  would  be  unable  to 
exercise  the  power  of  sale  ;  as  the  statutory  enactments  enabling  infant  mort- 
gagees to  convey  only  empowers  them  to  convey  the  dry  legal  estate  ;  but  this 
difficulty  is  easily  surmounted  by  extending  the  power  of  sale  to  personal  repre- 
sentatives, who  may  sell  the  property,  and,  then  the  infant,  under  the  direction 
of  the  Court  of  Chancery,  may  convey  to  the  purchaser.  The  great  evil  attend- 
ing this  course  of  proceeding  is  the  expense  incurred  in  obtaining  the  authority 
of  the  court  for  the  infant's  conveyance,  which,  under  the  existing  state  of 
things,  there  is  no  possibility  of  avoiding. 
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six  calendar  months'  notice  thereof  to  the  said  {mortgagor)  \  (f)        No.  L 
but  «ucli  want  of  notice  is  not  to  affect  purchasers.  Form  y 

Agrmmtntjbr 
m  Mortgage 

10.  That  the  inortscacjc  deed  shall  also  contain  a  proviso,  that        »/« 

°  °  \  FrteholdKstaU. 

the  ix)wer  of  sale  therein  contained  shall  not  deprive  the  said         

xr>i«<i         /.  i/<         1  Power  of  mIs 

(mortgagef)  of  his  right  of  entry  and  foreclosure,  {g)  not  to  lAet 

mortKagM's 
rij(bt  ci 

11.  That  the  said  (mortgagor)  shall  enter  into  the  usual  cove-  foreciorore. 
nants  for  payment  of  principal  and  interest ;  and  also  into  absolute  cnter^i^^juxul 
covenants  for  title;   for  quiet  enjoyment;  freedom  from  incum- "**""'*• 
brances ;  and  for  further  assurances.  (A) 

12.  That   the  mortcace  deed  shall  also  contain  a  covenant  Mort^jage  deed 

•  11.1  \  -1  '°  ">nt*»n 

or  proviso   for   quiet   enjoyment   by  the   said  {mortgagor)   untu  ooreiuuits  for 

,    -     1^    /  .\  quiet  enjoTtnent 

default,  (l)  unUl  default. 


(/)  In  Borac  forms  of  powers  of  sale  it  is  provided  that  in  ease  of  default  in  A»  to  notice 
payment  the  mortf^agee  is  to  give  the  mortgaf^or  six  calendar  months'  previous  pr«iou»  to 
notice  before  he  proceeds  to  exercise  the  power  of  sale  ;  but  the  better  mode  e»«":'8ing  power 
seems  to  be  to  empower  the  mortgagee  to  sell  without  any  previous  notice,  in         ^' 
order  to  prevent  any  questions  from  arising  as  to  the  previous  notice  being  a 
condition  precedent  to  the  exercise  of  the  power ;  and,  as  a  protection  to  the 
mortgagor,  the  mortgagee  should  covenant  not  to  exercise  the  power  of  sale 
without  giving  the  mortgagee  due  notice  of  sale,  but  that  such  want  of  notice  is 
not  to  affect  purchasers. 

(g)  When  a  power  of  sale  is  conferred  upon  a  mortgagee,  it  is  also  the  usual 
practice  to  insert  a  special  clause  that  this  power  shall  not  debar  him  of  his  right 
of  foreclosure,  still  there  is  no  actual  necessity  for  the  insertion  of  this  clause, 
where  the  sale  is  to  be  effected  through  the  exercise  of  a  power,  and  not  in  the 
execution  of  a  trust.  But  in  the  latter  instance,  unless  the  foreclosure  clause  be 
inserted,  the  mortgagee  will  be  deprived  of  that  remedy.  The  ground  of  this 
distinction  is,  that  a  power  may  oe  exercised  or  not  at  the  discretion  of  the 
donee  of  the  power ;  but  a  trust  is  always  imperative,  and  leaves  a  trustee  no 
option  of  proceeding  in  any  other  course  than  that  pointed  out  by  the  terms  of 
the  trust:  (1  Hughes  Pract.  Mort.  75.) 

(k)  A  mortgagor  always  covenants  absolutely  against  the  acts  of  all  mankind)  As  to  mortgaige 
and  not,  as  in  the  case  of  a  purchaser,  restricting  the  covenants  to  the  acts  of  the  terms, 
covenantor,  his  ancestors  or  testators. 

(i)  The  above  clause  will  constitute  the  mortgagor  a  termor  until  default  Proriao  that 
(PowMfry  T.  Dlackman,  Cro.  Jac.  659),  so  that  if  he  dies  before  the  exniradon  mortgaf^or  shall 
of  tBe  term,  it  will  become  transmissible  to  his  personal  representatives,  although  mjoj  until 
at  the  same  time  it  will  by  implication  become  attendant  on  the  inheritance.    In  dcfutlt. 
the  absence  of  any  agreement  as  to  the  ])eriud  of  possession,  if  the  mortgagor 
continues  in  possession,  he  will  until  defuult  lx>coiiie  tenant  at  will ;  but  alter 
defuuU  ho  will  lM<vome  a  tenant  by  Kutferunce  :  (Kerch  v.  Hall,  I  Doug.  22.) 
Even  belun^  default  the  mortgagor's  interest  would  be  couverte<i  into  a  tenancy 
by  Huirurancu  by  the  death  of  cither  of  the  imrticti,  or  by  a  transfer  of  the  mort- 
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No.  I. 

Form  of 

Agreement  for 

a  Mortgage 

of  a 

FreeholdEstate. 

Clause  for 
annulling 
agreement. 


13.  That  if  the  said  (mortgagor)  shall  not  deliver  an  abstract  of 
his  title  to  the  said  (mortgagee)  or  his  solicitor  before  the  expiration 
of  one  calendar  month  from  the  date  hereof,  or  shall  not  deduce  a 
good  and  marketable  title  to  the  said  hereditaments  and  premises 
on  or  before  the  day  of         ,  then  and  in  either  of  such  cases, 

this  present  agreement  shall,  at  the  option  of  the  said  {mortgagee), 
his  heirs  or  assigns,  be  utterly  void  to  all  intents  and  purposes 
whatsoever,  and  the  jurisdiction  of  equity  wholly  barred ;  it  being 
the  true  intent  and  meaning  of  the  parties  hereto,  that  in  the 
event  aforesaid,  a  specific  performance  of  this  agreement  shall  not 
be  enforced  against  the  said  (mortgagee)  by  any  court  of  equity, 
notwithstanding  any  rule,  if  such  rule  there  be,  that  time  shall  not 
be  made  any  part  of  the  essence  of  a  contract,  {k) 


In  witness,  &c. 


Time  may  be 
made  part  of 
the  essence  of 
the  contract. 


gage  to  which  the  mortgagor  is  not  a  concurring  party :  (Smarile  v.  Williams, 
1  Salk.  245.)  But  payment  of  interest  on  the  existing  mortgage  would  revive 
the  tenancy  at  will :  (Holland  v.  Hulton,  Carth.  41 4  :  Partridge  v.  Bere,  5  B.  &  A. 
634 ;  Thunder  d.  Weaver  v.  Belcher,  449  ;  Wat.  Con.  by  Merrifield,  5,  a ; 
1  Hughes  Pract.  Mort.  77.) 

(k)  It  is  now  clearly  established  that  time  may  be  made  part  of  the  essence  of 
a  contract  {Berry  v.  Young,  2  Esp.  N.  P.  C.  460,  n. ;  Wilde  v.  Forte,  4  Taunt. 
344),  and  will  be  binding  as  well  in  equity  as  at  law  :  {Keen  v.  Stuckley,  Gilb. 
Eq.  Cas.  155  ;  Lloyd  v.  Collet,  4  Bro.  C.  C.  469  ;  Levy  v.  Lindo,  3  Mer,  81 ; 
Whitby  V.  Cottle,  1  Turn.  79  ;  Hudson  v.  Bertram,  3  Mad.  440  ;  Reynolds  v. 
Nelson,  6  ib.  18;  Boehm  v.  Wood,  1  Jac.  &  Walk.  419;  Hipwell  v.  Knight, 
1  You.  &  Coll.  401 ;  Pract.  415,  2nd  edit. ;  1  Hughes  Pract.  Sales,  105.) 

As  a  bill  in  equity  will,  generally  speaking,  afford  but  a  tardy  and  inadequate 
remedy  to  a  mortgagor,  where  a  mortgagee  refuses  to  abide  by  his  agreement, 
the  following  clause  may  oftentimes  be  found  useful : — 

Parties  bind  G.  "  And  for  the  due  performance  of  the  several  agreements 

certain  sum  by  herein  contained  on  their  respective  parts,  each  of  them,  the  said 
d^ted d'ma  -Parties  hereto,  bindeth  himself,  his  heirs,  executors  and  adminis- 
trators, unto  the  other  of  them,  his  executors,  administrators  and 
assigns,  in  the  sum  of  100/.  by  way  of  liquidated  damages  for 
the  due  and  exact  performance  of  the  above  agreement,  and  not 
by  way  of  penalty." 


Practical 


In  penning  a  clause  like  the  above,  care  must  be  taken  to  make  the  sum 
payable  as  liquidated  damages,  and  not  by  way  of  penalty  ;  because  in  the  latter 
mstance  a  jury  might  assess  a  lesser  amount  than  the  penalty,  for,  in  the  case  of 
a  penalty,  the  degree  of  actual  injnry  sustained  is  the  proper  criterion  by  which 
a  jury  should  be  guided  in  assessing  the  damages  they  return  a  verdict  for : 
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Kal. 


Smilk  r.  Diekeiuon,  2  Bos.  k  P.  630 ;  Bortom  t.  Oloter,  Ilolt  N.  F.  C.  4S ;  Limt      Farm  ef 
Pirra,  4  Burr.  M29 ;  Crimlee  ▼.  BmdUm,  3  Cur.  &  T.  240.)     But  if  a  certain  Agrtnmtmtfar 
»uui  i«  stipulated  to  be  paid  as  liquidated  damages,  there  the  precise  sum  to  be     ■  tfortyofe 
paid  is  in  evidence  before  thcui,  nnd  upun  sucli  evidence  the  jurjr  arc  bound  to  'J^'", 

asMM  tlie  duuiugcs,  witht>ut  any  n^gsrd  as  to  the  actual  dcOTce  of  damage  the  f^^w»Mdt$ial». 

{tlaiDtifT  has  susiainetl  by  breach  of  the  contract:  (1  Hughes  on  Sales,  104.) 
t  mu!it  also  be  kept  in  mind,  that  (he  payment  of  a  Hum  of  money,  either  bj 
way  of  penalty,  or  of  liquidated  damages,  does  not  release  the  parties  from  the 
penomuuioe  <n  the  agreement ;  but  they  must  perform  it  notwithstanding,  and 
nave  not  an  option  to  pay  the  penalty,  and  so  get  clear  of  their  engagements : 
(2  Mail.  I'r.  44,  2ndeilit. ;  I  Hughes  on  Siiles,  104,  2nd  edit. ;  Ilobson  v.  Trevor, 
2  V.  Wms.  183;  Clintt't  Hospital  v.  Pugh,  1).  P.  Alarch  20,  1727,  referred  to 
in  2  Mad.  Pr.  44,  2nd  edit. ;  Howarrl  v.  Hopkins,  2  Atk.  371 ;  ChUUner  v. 
Chilliner,  2  Ves.  528  ;  Mogravf  v.  Archbold,  1  Dowl.  107.) 

If  the  mortgagor  is  to  have  a  leasing  power,  insert — 

H.  "  That  the  said  (mortgagor)  shall  be  empowered  to  grant  CUns*  cm- 
leases  in  possession  of  the  mortgaged  premises  at  rack-rent  for  any  mortgngor  to 
term  not  exceeding  fourteen  years ;  but  in  such  case  he  is  to  cove-  ^*"*  *••*■• 
nant  not  to  grant  such  leases  without  communicating  the  terms  of 
such  letting  in  writing  to  the  said  {mortgagee),  within  seven  days 
next  after  the  same  shall  be  made ;  and  also  that  such  lease  or 
leases  shall  contain  a  proviso  for  re-entry  for  nonpayment  of  the 
rent  thereby  reserved ;  and  that  the  lessee  or  lessee  shall  not  be 
made  dispunishable  for  waste/' 

In  some  leasing  powers  secured  to  mortgagors,  it  is  stipulated  that  the  terms  Practical 
of  the  letting  shall  be  communicated  in  writmg  to  the  mortgagee  within  a  cer-  observations 
tain  number  of  days  afier  the  same  shall  be  made;  but  as  this  may  possibly  rvUiinf;  to 
raise  a  (juestion  as  to  the  valid  exercise  of  the  power,  if  the  lease  were  to  be  l«*»'nK  powers 
granted  without  such  notice,  or  the  lessee  might  be  put  to  proof  of  the  notice,  ^*'*'^^  ^ 
the  better  plan  seems  to  be,  instead  of  this  proviso,  to  insert  a  stipulation  in  "•®'^g"80''' 
the  above  clauM!,  that  the  mortgagor  will  not  exercise  his  leasing  power  without 
iriving  the  mortgagee  due  notice  of  it ;  but  at  the  same  time  stipulating  that  no 
letsee  shall  be  prejudiced  thereby. 

A  mortgagee,  unless  in  nursuance  of  a  leasing  power  conferred  upon  him,  is  MortKigM  is 
disabled  from  making  any  lease  that  will  be  binding  on  the  e<iuity  of  redemp-  diMbkd  ftwa 
tion  :  {Hmnger/ord  v.  Clay,  9  Mod.  1  ;    Cobb  v.  Carpenter,  5  Camp.  N.  P.  C.  18.)  Jtranting  leaaaa, 
In  case,  therefore,  the  mortgagee  is  to  have  a  leasing  power,  the  following  clause  uulna  ■neb 
should  be  inserU«d  :—  poww  » 

conferred  opoo 

I.  **  That  the  said  (mortgagee),  whether  in  or  out  of  possession  cuoas 
of  the  mortgaged  premises,  shall  be  empowered  to  grant  leases  in  •"!»*•'*"« 
possession  of  the  mortgaged  premises,  for  any  terra  not  exceeding  grut 

years,  at  rack-rent,  so  that  there  be  contained  in  every 
such  lease  or  leases  a  proviso  for  re-entry  for  nonpayment  of  the 
rent  thereby  to  be  reserved,  and  so  that  the  lessee  or  leai»ees  be  not 
made  diitpunishabie  fur  waste." 
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„         .  In  mortgages  of  large  estates,  a  power  to  appoint  receivers  is  sometimes 

A            If  given  to  the  mortgagee,  tor  the  purpose  of  enabling  the  latter  to  obtain  the  rents 

a  MortQMie  *"^  profits  without  incurring  the  responsibility  of  a  mortgagee  in  possession. 

Qf^  The  appointment  is  usually  made  by  a  distinct  deed  from  the  mortgage,  in  order 

FreeholdEsiate.  ^^^  t^e  receiver  may  retain  it  in  his  custody,  but  it  may  be,  and  indeed  not  un- 

frequently  is,  inserted  in  the  mortgage  deed  itself.     The  following  clause  will  be 

Appointment  adapted  to  an  agreement  for  that  purpose  : — 
of  receiver. 

Clanse  to  K.  "  That  the  Said  (mortgagee)  shall  be  empowered  to  appoint 

mortgagee         attorneys,  bailiffs,  agents  and  receivers  for  any  of  the  purposes 

recefvers!  Connected  with  the  said  mortgage,  and  to  allow  them  adequate 

salaries  in  remuneration  for  their  services,  with  power  to  revoke 

such  appointments  whenever  he  may  think  proper." 


MODERN   CONVEYANCING. 


li 


No.  II. 


EQUITABLE  MORrGAGE  BY  THE  DEPOSIT  OF  TITLE  DEEDS 
WITH  AGUKEMENT  TO  EXECUTE  A  LEGAL  MORTGAGE  WHEN 
CALLED  UPON,  (a) 


1.  Parties. 

2.  Testatum  reciting  deposit 

3.  A){reement  to  execute  a  legal  mort- 

gage on  request. 


4.  Covenant  from   mortgagor  to  pav 

principal  and  interest  on  demand. 

5.  That    until    a    legal    mortgage    is 

executed,   mortgagor  will   stand 
seised  in  trust  for  mortgagee. 


1.    ARTICLES    OF    AGREEMENT    indented   and   made  Partie-. 
this        day  of        A.D.  185     ,  Between  {mortgagor),  of,  &c.,  of 
the  one  part,  and  {mortgagee)^  of,  &c,  of  the  other  part,  {b) 


(a)  An  equitaWe  mortgage  by  the  deposit  of  title-deeds  may  be  created  by  How  an 
parol,  as  well  as  by  a  written  agreement ;  but  the  latter  is  the  best  course  of  wjuitable 
proceeding,  as  it  not  only  affords  more  satisfactory  proof  of  the  transaction,  but  'no^gage  may 
also  entitles  the  depositary  to  his  costs  out  of  the  estate  of  the  depositor,  in  case  *••  ^'••twL 
the  latter  becomes  a  bankrupt,  which  he  would  not  be  entitled  to  where  the 
agreement  was  by  mere  word  of  mouth,  which  becomes  an  important  matter 

where  the  depositor  is  a  person  amenable  to  the  bankrupt  laws:  {Ex  parte 
lirigktwell,  I  Swanst.  3;  S.  C,  Buck,  148;  Ex  parte  Sikes,  Buck.  349; 
Ex  parte  Trew,  3  Mad.  372;  Ex  parte  Robinson^  1  Dea.  Sc  Ch.  119;  Ex  parte 
Thorpe,  1  Mont.  &  Ayr.  441.) 

(b)  Where  an  agreement  accompanies  the  title  deeds,  it  must  be  stamped  aa  Moctgage 

an  actual  mortgage,  as  the  General  Stamp  Act  (55  Geo.  3,  c.  184)  directa,  that  agrMmuit  will 
any  agfeement,  contract  or  bond,  accompanied  with  a  deposit  of  title-deeds  for  "SO'"*  "»« 
making  a  mortgage,  Sic,  of  any  lands,  estate  or  property,  comurised  in  such  ••™*  »«««ni»  aa 
title  deeds,  or  for  pledging  or  charging  them  as  a  security,  shall  bear  the  same  ^J!!^!!jz 
ad  valorem  stamp  as  on  actual  mortgage.     But  if  an  actual  mortgage  be  after-  "'****•• 
wards  made,  a  common   \l.  I5«.   deed  stamp  will   be  sufficient  tu  cover  it  ftt 
nbatever  lime  it  may  happen  tu  be  executed  :  (i  Hughea  Pract.  Mort  176.) 
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Equitable 

Mortgage  by 

he  Deposit  of 

Title  Deeds, 

with  Agreement 

to  execute  a 
Legal  ^  fortgage. 

Testatum 
reciting  deposit. 


2.  Witness,  that  the  said  (mortgagor)  hath  this  day  deposited 
with  the  said  {mortgagee)  the  title  deeds  and  writings  specified  in 
the  schedule  hereunto  annexed,  and  relating  to  all  that  freehold 
estate  [Here  describe  parcels  shortly]  situate,  &c.,  for  securing 
to  the  said  {mortgagee)  on  demand  the  sum  of  2,560/.,  this  day 
advanced  by  the  said  (mortgagee)  to  the  said  (mortgagor),  with 
interest  for  the  same,  at  the  rate  of  51.  for  every  100/.  by  the 
year,  (c) 


Equitable 
mortgage  by 
deposit  of  deeds 
would  formerly 
have  created  no 
lieu  upoa  the 
lands. 


Russell  V. 
Russell. 


Equitable 
mortgage  by 
deposit  of  deeds 
good  again  the 
Crown,  when  ? 


(c)  It  was  formerly  considered  that  an  equitable  mortgage  by  deposit  of 
title  deeds  would  not  confer  a  lien  on  the  lands ;  all  that  the  courts  would  recognise 
in  securities  of  this  nature  was,  that  when  title  deeds  were  deposited  by  a 
party  as  a  security  for  money  advanced  by  him,  the  depositor  could  not  maintain 
trover  against  him  at  law  for  their  recovery,  unless  he  paid  the  money  for  which 
they  were  pledged ;  nor  obtain  relief  in  equity  except  upon  the  same  terms 
{Keys  v.  Williams,  3  You.  &  Coll.  60)  ;  and  although  the  pledgee  had  the  power 
of  retention  until  payment,  he  had  no  direct  power  over  the  estate  itself,  nor 
was  a  subsequent  purchaser,  even  with  notice,  in  any  manner  affected  by  his 
claim.  Thus  the  law  seems  to  have  stood  until  the  case  of  Russell  v.  Russell 
(l  Bro.  C.  C.  269),  which  came  before  Lord  Thurlow  some  time  in  the  year  1783. 

In  that  case  a  lease  was  pledged  with  the  plaintiff  by  a  person  who  afterwards 
became  a  bankrupt,  and  the  pledgee  filed  a  bill  for  a  sale.  The  case  was 
originally  heard  before  the  Lords  Commissioners  of  that  day.  The  plaintiff's 
claim  was  opposed  by  the  assignees,  who  insisted  that  it  was  against  the  law  of 
the  land ;  for  that  the  effect  of  allowing  it  would  be  to  charge  the  land,  without 
writing,  which  was  against  the  4th  section  of  the  Statute  of  Frauds.  Lord 
Loughborough,  however,  said,  that  the  delivery  of  the  lease  was  a  delivery  of 
the  title  to  the  plaintiff  for  a  valuable  consideration  ;  that  the  court  had  nothing 
to  do  but  supply  the  legal  formalities ;  and  that  in  all  such  cases  the  contract 
was  not  to  be  performed,  but  was  executed ;  and  Ashurst,  Lord  Commissioner, 
having  observed  that  it  was  open  to  explanation  upon  what  terms  the  lease  was 
delivered,  an  issue  was  directed  to  try  whether  the  lease  was  deposited  as  a 
security  for  the  sum  advanced  by  the  plaintiff  to  the  bankrupt,  and  the  jury 
having  found  that  it  was,  on  the  case  afterwards  coming  Wefore  Lord  Thurlow  on 
the  equity  reserved,  his  lordship  ordered  the  lease  to  be  sold,  and  the  plaintiff' 
paid  his  money.  From  this  and  other  cases  since  decided,  all  bearing  upon  the 
same  point,  it  appears  to  be  now  established,  that  a  deposit  of  title  deeds  by  a 
debtor  in  the  hands  of  a  creditor,  or  of  some  third  person  in  his  behalf,  although 
unaccompanied  by  any  written  memorandum,  or  even  by  a  verbal  communication, 
is  evidence  of  the  agreement  to  make  a  mortgage,  which  will  be  enforced  by  a 
court  of  equity,  against  a  depositor  and  all  claiming  under  him,  with  notice 
actual  or  constructive,  of  such  deposit  having  been  made  :  (see  Feutherstone  v. 
Fenwick,  1  Bro.  C.  C.  270 ;  Harford  v.  Carpenter,  ib. ;  Ex  parte  Wetherall, 
11  Ves.  398:  Ex  parte  Haigh,  ib.  403;  Ex  parte  Mouutfort,  14  Ves.  606 ; 
Ex  parte  Kensington,  1  Ves.  &  Bea.  79 :  Ex  parte  Coombes,  I  Rose,  286 ; 
Ex  parte  Hooper,  1  Mer.  7 ;  Casherd  v.  Ward,  6  Pri.  411;  Ex  parte  Martin, 
2  Mont.  &  Ayr;  see  also  12  L.  T.  357  :  Coote  Mort.  217,  225,  230,/ 2nd  edit. : 
Stor.  Eq.  Jur.  1020;  3  Dav.  Con.  157;  2  Hughes  Pract.  Mort.  I6l  ;  and  see 
also  Ex  parte  Wright,  19  Ves.  258;  Bozon  v.  Williams,  3  You.  &  Jerv.  150; 
Fector  v.  Philpotts,  12  Pri.  197.) 

An  equitable  mortgage  effected  by  a  deposit  of  title  deeds,  will  be  good  even 
as  against  the  Crown,  provided  such  deposit  was  made  before  the  depositor 
became  a  debtor  to  the  Crown  by  record  or  specialty.  Nor  will  the  validity  of 
a  deposit  of  this  kind  be  affected  by  the  depositor  becoming  a  bankrupt  between 
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3.  In   consideration  whereof,   tho   said  {morUjagor)   doth       Ko-  IL 
hereby  oovenant,  agree  and  undertake,  whenever  thereunto  re-     E^mtaUt 

A$Difodi<^ 

TilkDmi$^ 
witk  Agmmmi 
the  time  of  making  the  pledge  and  executing  an  actual  mortgage,  unless  the     to  tatmta  m 
de()osit  was  voluntarily  made  to  secure  an  antecedent  debt,  and  so  close  in  point  LtgaUiar^»g$. 
of  time  upon  the  act  of  bankruptcy,  as  to  constitute  a  fraudulent  preference;  — — 

but  if  the  latter  could  be  proved,  then  it  seems  the  depositary  would  lose  his  Cflwsoam  from 
lien,  and  upon  petition  be  com|)elled  to  deliver  up  the  title  deeds :  {Ex  />ar/f  ™*'**"8*  *• 
Aynsworth.  3  Mont.  &  Ayr.  451.)  P*J  P™»H 

In  order,  however,  to  constitute  an  equitable  mortgage,  it  is  essential  that  ^     '°^'''' •• 

there  should  be  an  actual  delivery  of  the  deeds.     A  mere  verbal  agreement  to   "'    '__ 

make  a  deposit  of  this  kind  has  been  holden  insufficient :  {Ex  parte  Combe,  re  j^  rvnder 
Braran,  4  Mad.  259;  Ex  parte  Coming,  9  Ves.  117.)  mortgage  valid 

And  even  if  there  is  an  actual  deposit,  still  if  the  deeds  were  delivered  under  then  mast  be 
such  circumstances  as  to  raise  an  inference  that  they  were  not  left  with  a  view  an  Hctnal 
of  giving  the  depositary  a  lien  upon  them,  but  for  some  other  pur|)Ose,  such  delivery. 
delivery  will  not  create  an  eouitable  mortgage  {Lucas  v.  Dorien,  1  J.  B.  Moore,  if  left  for  other 
29;  liebell  v.  Phillpotts,  7  L.  J.  Rep.  (N.  S.)  Ch.  237  ;  Mounlfort  v.  Scott,  3  porpoMw,  no 
Mad.  34  ;  Will.  Ya\.  Mort.  21.)     Still  the  oath  of  the  depositor  is  not  sufficient  eqaiuMe  lien 
to  support  the  inference  that  the  deposit  was  not  intended  as  a  security ;  for  w'H  attach  opoa 
where  it  appeared  that  certain  copies  of  court-roll  had  been  left  for  several  years  ^  y»aA». 
with  a  firm  of  bankers  by  a  bankrupt  who  kept  a  running  account  there  during 
that  time,  and  two  of  the  clerks  swore  to  the  fact  of  the  copies  having  been 
deposited  as  a  security,  it  was  held  that  a  good  equitable  mortgage  was  created, 
although  the  bankrupt  swore  positively  that  they  were  left  with  the  bankers 
for  safe  custody  only:    (Will.    Eq.  Mort.  22;  Ex  parte  Barnes,  re  Stratton, 
6  Jur.  655  ;  see  also  Hiem  v.  Mill,  13  Ves.  114.) 

But  notwithstanding  an  agreement  to  deposit,  without  an  actual  delivery,  will  Exception  to  tho 
be  insufficient  to  create  an  equitable  mortgage,  still  the  rule  is  not  so  inflexible  7*'*  •■«ip«cting 
as  to  admit  of  no  exceptions ;  for  if  a  party  has  only  a  partial  interest  in  the  *'*'P°"'*- 
property,  so  that  it  is  not  in  his  power  to  make  a  deposit  of  the  title-deeds,  a 
memorandum  showing  his  intention  to  create  the  equitable  lien  will  suffice; 
{Ex  parte  hurley,  1  Mont.  D.  &  D.  683 ;  Mathews  v.  Partwright,  3  Atk.  347  ; 
Will.  K<).  Mort.  25.)     It  is  doubtful,  however,  whether  a  court  of  equity  would 
give  effect  to  a  security  of  this  kind,  where  it  would  tend  to  the  prejudice  of 
other  itarties  interested  in  the  property ;  as,  for  example,  where  the  depositor 
has  only  an   interest  in  the  deeds  as  one  of  several  partners,  and  the  property 
comprised  in  such  deeds  belong  to  the  partnership  firm :  {Ex  parte  Broadbent, 
4  Dea.  &  Ch.  3.) 

A  copyholder  mar  effect  an  equitable  mortgage  by  a  deposit  of  his  copies  of  Copyholder, 
court-roll:    {Kx  parte  Barnes,  re   Stratton,   6  Jur.   655;   see  also   Ex  parte 
H'emer,  re  Cooke,  1  Rose,  286 ;  Winter  v.  Lord  Anson,  3  Russ.  433  ;  l\'hithread 
V.  Jordan,  1  You.  &  Coll.  325  ;  Lewis  v.  John,  G.  Cooper,  1   £q.  Ca.  8) ;  m 
may  also  a  lessee  by  depositing  his  lease  (Doe  d.  Pitt  v.  Hogg,  4  Dow.  &  Ry.  Lsnst. 
226),  and  this  notwithstanding  it  contains  a  covenant  not  to  assign  without 
licence;  as  may  also  the  owner  of  railway,  bridge  and  navigation,  shares  by  Holder  of 
the  de|)08it  of  the  share  certificates.     And  a  Uen  ma^  be  created  upon  profierty  nulway  «hares. 
of  the  latter  kind,  without  any  deposit  of  the  certihcates ;  provided  the  owner 
write  to  the  secretary  of  the  company,  and  direct  a  transfer  of  them. 

No  deposit  will  in  any  case  create  a  lien  beyond  the  estate  of  the  depositor  ^o  peraoo  can 
in  the  property  to  which  the  deeds  relate.     If,  therefore,  a  tenant  for  life  deposit  ""^^  '•« 
the  title-deeds  of  the  inheritance,  bis  life  estate  only  will  be  charged  ( tt'illiam*  v.  ^7^  *>»• 
Mediieot,  9  Pri.  495) ;  and  the  like  rule  holds,  where  a  husband  deposiu  the  !^  '°  ""' 
title  deeds  of  freehold  property,  which  he  only  holds  or  is  entitled  to  in  right  *°'^ 
of  his  wife,  which  will  only  be  binding  on  such  estate  as  he  takes  in  that  right : 
(Bates  V.  Dmnby,  2  Atk.  207.)  ^  ^^^^^^  ,^^. 

And  where  a  person  takes  no  estate  at  all,  he  can  create  no  lien  whatever.  noVs^  om^ 
If,  therefoie  deeoa  are  delivered  to  a  person  for  a  particular  purpose,  and  nut 
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Equitable 

Mortgage  by 

the  Dejmsit  of 

Title  Deeds, 
with  Agreement 

to  execute  a 
LegalMortgage. 

Mortgagee  by 
depositing  title 
deeds  can  only 
create  a  lien  to 
the  extent  of 
his  mortgage 
debt. 


Whether  it  is 
essential  to 
create  this  lien 
that  all  the 
title  deeds 
should  be 
deposited. 


quested  by  the  said  {mortgagee),  and  at  the  cost  of  him  the  said 
{mortgagor),  his  heirs  or  assigns,  to  execute  a  good,  valid  and 


by  way  of  lien,  and  a  fortiori,  if  he  obtains  them  sorreptitiously,  a  deposit  by 
him  to  a  third  party  will  create  no  lien  either  on  the  deeds,  or  on  the  lands  to 
which  they  relate,  and  the  rightful  owner  will  be  entitled  to  recover  them  without 
paying  any  portion  of  the  debt  for  which  they  were  deposited  :  (Jackson  v. 
Butler,  2  Atk.  306;  Bell  v.  Taylor,  8  Sim.  216.)  But  although  a  party  taking 
no  interest  in  the  lands  can  create  no  lien  by  depositing  the  deeds,  the  deposit 
creditor  may  do  so  by  delivering  them  over  as  a  security  to  a  third  party : 
{Wallwyn  v.  Assignees  of  Shepherd,  4  Ves.  119  :  Ex  parte  Smith,  2  Dea.  &  Ch. 
271)  ;  as  may  also  the  mortgagee  of  title  deeds  which  he  holds  in  that  character: 
but  in  all  such  cases,  the  lien  is  only  binding  on  the  original  depositor  to  the 
amount  of  the  sum  for  which  he  originally  deposited  them,  and  the  subsequent 
depositary  would  be  bound  to  deliver  up  the  deeds  upon  receiving  payment  of 
that  sum,  without  any  regard  to  the  amount  which  he  himself  may  have  paid 
upon  them  :  (Ex  parte  Smith,  sup.;  see  also  Hobson  v.  Melland,  2  Moo.  & 
Rob.  342.) 

Questions  have  frequently  arisen  as  to  whether  it  is  necessary  that  all  the 
title-deeds  should  be  deposited  in  order  to  create  an  equitable  mortgage;  and 
in  Ex  parte  Weatherall  it  was  referred  to  as  an  undecided  point.  In  that  case 
the  title-deeds  related  only  to  a  moiety  of  the  estate,  but  as  there  was  an  agree- 
ment for  the  security  of  the  entirety.  Lord  Eldon  considered  that  the  point 
did  not  call  for  adjudication.  In  another  case  {Ex  parte  Pearse,  1  Buck.  525), 
part  of  the  title-deeds  had  been  deposited  with  one  creditor,  and  part  with 
another;  and  the  question  was,  whether  these  two  creditors  were  to  be  con- 
sidered as  equitable  mortgagees  by  force  of  their  respective  deposits,  and  if 
they  were,  which  of  them  was  to  be  entitled  to  a  preference.  Lord  Eldon  was 
of  opinion  that  neither  the  one  nor  the  other  of  them  had  an  equitable 
mortgage.  The  facts  of  the  case  were  as  follows  : — Price  being  indebted  to 
Pearse  in  420/.,  promised  to  him  a  security ;  and,  to  enable  him  to  prepare  a 
mortgage,  sent  him  all  the  title-deeds  belonging  to  a  certain  estate,  except  the 
immediate  conveyance  to  himself  in  fee,  which  he  retained,  and  afterwards 
deposited  with  Protheroe,  another  creditor,  as  a  security  for  a  debt  due  to 
Protheroe,  and  promised  to  send  him  the  other  title-deeds.  Lord  Eldon  con- 
sidered it  was  not  the  intention  of  the  one  that  he  should  have  a  mortgage 
until  an  actual  one  was  executed  to  him ;  and  that  the  other  was  not  to  have 
the  equitable  mortgage  till  he  got  possession  of  the  whole  of  the  deeds.  The 
ground  of  this  decision  therefore  seems  to  have  been,  that  the  intention  of  the 
parties  was  not  fulfilled,  and  that  consequently  there  was  no  complete  contract 
with  either.  This  distinction  seems  to  have  been  also  recognised  in  a  still  more 
recent  case:  {Ex  parte  Arkwright,  3  Mont.  D.  &  D.  129.)  There  it  appeared 
that  the  depositors,  who  had  become  bankrupt,  applied  to  the  depositees  for  a 
loan  of  15,000/.,  representing  that  they  were  entitled  to  certain  securities  of  the 
value  of  35,540/.,  which  they  offered  to  deposit  with  the  depositees  as  a  security, 
and  also  to  give  their  joint  promissory  note  as  a  further  security.  The  pro- 
posals having  been  agreed  to,  the  bankrupt  sent  to  the  depositees  a  list  or 
schedule  of  the  several  securities,  purporting  to  be  a  list  of  twelve  parcels  of 
deeds,  relating  to  twelve  different  estates,  accompanied  by  a  letter  in  which  the 
bankrupts  stated  that  they  had  enclosed  the  particulars  of  certain  deeds  of 
property  which  they  had  deposited  with  the  depositees  as  a  security  for  their 
note.  With  the  list,  the  bankrupts  also  deposited  the  key  of  a  box,  which  was 
stated  to  contain  the  several  securities,  and  on  the  receipt  of  this  list  and  the 
promissory  note,  the  15,000/.  were  advanced,  and  within  a  week  the  depositees 
received  the  box  containing  the  securities.  Upon  opening  the  box  it  was 
found  to  contain  twelve  separate  parcels  or  bundles,  numbered  so  as  to  corre- 
spond with  the  several  numbers  specified  in  the  list,  each  bundle  containing 
securities  And  documents  relating  to  the  several  subjects  mentioned  under  the 
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effectual  mortgage  in  fee-flimplo  in  poescssion  of  the  said  estate,       No.  IL 
for  eccuring  the  repayment  of  the  said  sum  of  2,560/.  and  interest     BqufuM* 
as  aforesaid ;  such  mortgage  deed  to  contain  the  usual  powers  of  tig'i^^o/ 
sale,  indemnity  to  purchasers,  and  other  clauses  incidental  to  nn    Tjf^.f*''^ 
ordinary  mortgage  assurance}  as  the  said  {mortgagee),  his  executors,    to  aatau*  • 

LegatitoHfHg$, 

oomspondinf;  numbers  in  the  list.  On  the  depositors  becomini;  bankrupt,  a 
petition  was  presented  by  the  depositees,  praying  the  usual  declaration  and 
direction,  as  in  the  case  of  an  equitable  mortgage,  and  that  the  assignees  miglit 
be  ordered  to  deliver  to  the  petitioners  all  deeds  and  documents  in  their  pos- 
session relating  to  the  property  in  question.  It  ap[>eared  in  evidence  that  the 
bundle  of  deeds  numbered  "  8  "  in  the  list  or  scliedule  transmitted  from  the 
bankrupt  to  the  f>etitiuner8,  only  included  one  deed  relating  to  one  of  the 
estates,  which  was  an  old  paid-off  mortgage ;  and  that  at  the  time  of  the  deposit 
all  the  other  deeds  relating  to  that  property,  including  all  the  modern  deeds  and 
ooovejaoces  by  which  the  bankrupts  became  interested  in  the  estate,  were  in 
the  possession  of  the  bankrupt's  solicitors,  who  claimed  a  lien  on  them  for  the 
pejment  of  their  law  charges,  and  that  the  assignees  had,  after  the  bankruptcy, 
obtained  possession  of  such  deeds  by  satisfying  the  lien.  The  Chief  .Judge 
(Sir  K.  Bruce)  said  he  considered  the  letter  and  schedule  taken  together  to 
amount  to  an  equitable  charge  on  the  property  in  question, 

And  in  another  case  (Ex  parte  Chippendale,  1  Dea.  67;  2  Mont.  &  Ayr.  299),  Ei  parte 
where  it  appeared,  on  the  petition  of  an  equitable  mortgagee  for  the  usual  order  Chippendale. 
of  sale,  that  the  bankrupts  had  only  deposited  one  deed,  namely,  the  conveyance 
to  themselves,  leaving  the  rest  of  toe  title-deeds  in  the  hands  of  their  solicitors, 
who  bad  no  lien  upon  them,  but  for  safe  custody  only,  the  court  said  that  this 
waa  not,  as  in  the  case  Ex  parte  Pearse  (above  alluded  to),  a  case  of  splitting 
the  deeds,  where  the  bankrupt  intended  to  give  two  securities  to  different 
creditors,  and  that  the  whole  right  of  the  bankrupts  to  this  property  was  under 
the  conveyance  to  themselves,  under  which  they  derived  a  new  title,  and  which 
conveyance  was  actually  deposited  with  the  petitioners.  The  question  is, 
whether  what  was  done  in  the  case  is  not  evidence  of  an  agreement  on  the 
part  of  the  bankru|)ts  to  give  the  petitioners  a  mortgage  of  their  estate,  and 
there  is  nothing  here  to  counteract  the  evidence  of  the  intention  of  the  bank- 
rupts to  do  so  ;  an  intention  which  is  sufficiently  apparent  by  the  deposit  of  the 
principal  conveyance  with  the  petitioners.  The  retention  of  the  other  deeds  by 
the  solicitors  must  be  considered  as  for  the  benefit  of  those  who  might  become 
legally  or  equitably  interested  in  the  property. 

Whether  a  deposit  of  title  deetls  for  the  purpose  of  preparing  a  legal  mort-  >Vheth«r  a 
gage,  will  make  a  good    equitable  mortgage,   is   a  subject  u|)nn   which   the  deposit  of  deeds 
authorities  are  somewhat  conflicting.    In  Re  Brande  (Pre.  Cha.  275) ;  in  Brizeck  for  the  purpoM 
T.  Maimer$  (Mo.  284) ;  in  Ex  parte  BuIUel  (2  Cox,  243) ;  and  in  Morrit  v.  of  preparing  a 
WiUauoH  (^12  Ves.  192),  it  was  hehl  that  a  delivery  of  deeds,  in  ortler  that  a  '*^*  ««*<«««• 
mortgage  mi^ht  be  prepared  from  them,  should  not  create  an  equitable  mort-  *    -^UTl*  *° 
BBge.     Lord  Kenyon,  however,  in  Edge  y.Worthington  (1  Cox.  121),  and  Lord  **!'"'*•"•  "^ 
Eldon  also,  in  Ex  parte  Binee  (1  Roee,  374),  decided  directly  the  contrary.     In 
the  latter  case  Lord  Eldon  said,  that  the  principle  of  e<iuitable  mortgages  was, 
that  the  deitosit  of  the  deeds  was  evidence  of  the  agreement,  but  if  they  were 
deposited  for  the  express  purpose  of  preparing  the  security  of  a  legal  mortgage, 
that  was  stronger  th»m  an  implied  intention.     And  the  rule  laid  down  by  Lord 
Kenyon  and  L«rd  Eldon,  in  tlie  cases  above  alluded  to,  has  been  8upfK)rted  by 
more  recent  decitkions  (UockUy  v.  Bmiiock,   I    Kuss.  141  ;   Keya  v.  WUlutitu^ 
S  You.  &  Coll.  62) ;  so  that  whatever  opinions  might  formerly  have  been  enter- 
tained, it  seems  to  be  now  established,  that  a  dfpoxit  of  deeds,  for  the  purpose 
of  preparing  a  legal  mortnge,  will  create  a  valid  e<juitable  mortgage ;  and  that 
the  lands  to  which  soch  deeds  relate  will  thereby  in  equity  become  onenOed 
with  the  charge :  (see  2  Hug^  Pract.  Mort.  166.) 

VOL.   IL  O 


18 


CONCISE   PRECEDENTS  IN 


No.  II.       administrators  or  assigns,  or  his  or  their  counsel  in  the  law,  shall 
require. 


4.  And  further  the  said  {mortgagor)  doth  hereby  for  himself. 


Equitable 

Mortgage  hy 

the  Deposit  of 

Title  Deeds, 

with  Agreement  ,  .       ,     .  ,        ,     .    .  .  , 

to  execute  a    his   heirs,  executors  and  admmistrators,  covenant,  promise  and 
egg    or  gage,  g^gygg  with  and  to  the  Said  (mortgagee),  his,  executors,  adminis- 

Covenantfrom    trators    and 
mortgagor  to 
pay  principal 
and  interest 
on  demand. 


assigns,  that  he  the  said  {mortgagor),  his  heirs, 
executors  or  administrators,  will  upon  the  request  of  the  said 
{mortgagee),  his  executors,  administrators  or  assigns,  well  and 
truly  pay  or  cause  to  be  paid  unto  him  or  them  the  said  sum  of 
2,560Z.,  together  with  interest  for  the  same  at  the  rate  of  51.  for 
every  lOOZ.  by  the  year,  without  deduction  on  any  account  or  pre- 
tence whatsoever. 


That  until  a 
legal  mortgage 
is  executed, 
mortgagor  will 
stand  seised 
in  trust  for 
mortgagee. 


5.  And  moreover  that  until  such  mortgage  assurance  as 
aforesaid  shall  be  perfected  by  the  said  {mortgagor),  his  heirs  or 
assigns,  he  and  they  shall  and  will  stand  seised  and  be  pos- 
sessed of  and  interested  in  all  and  singular  the  hereditaments  and 
premises  comprised  in  the  said  title  deeds  and  writings,  upon 
TRUST  for  the  said  {mortgagee),  his  executors,  administrators 
and  assigns.  In  witness  whereof  the  said  parties  to  these  pre- 
sents their  hands  and  seals  ((f)  have  set  the  day  and  year  first 
above  written. 


Schedule.  ThE    SCHEDULE    TO  WHICH    THE    ABOVE-WRITTEN   ARTICLES 

REFER.     [Insert  here  the  title  deeds  and  evidences  of  title,  accord- 
ing to  their  respective  datesJ\ 


Practical 
observations. 


Equity  will 
not  deeree  a 
specific 
performance 
when  more  than 
the  legal  rate 
of  interest  is 
reserved. 


{d)  As  an  ad  valorem  stamp  is  necessary  to  an  equitable  mortgage  of  this 
kind,  it  seems  advisable  to  have  it  under  seal,  by  which  means  it  will  operate 
also  as  a  deed  of  covenant,  and  thus  enable  the  mortgagee  to  maintain  an  action 
at  law  for  the  recovery  of  principal  and  interest,  in  the  same  manner  as  if  an 
actual  conveyance  by  way  of  mortgage  had  been  executed. 

A  court  of  equity  will  not  decree  a  specific  performance  of  a  legal  mortgage 
of  landed  property  of  any  kind,  upon  a  verbal  agreement,  or  even  a  written 
memorandum  upon  a  deposit  of  title  deeds,  where  a  greater  amount  of  interest 
is  reserved  than  the  law  permits  upon  mortgages  of  property  of  a  like  nature. 
Hence,  where  a  party  had  lent  money  on  a  promissory  note  at  6/.  per  cent, 
interest,  and  deposited  deeds  as  a  collateral  security,  with  a  verbal  agreement  to 
execute  a  legal  mortgage,  the  court  refused  to  give  its  aid  to  create  such  mort- 
gage :  {James  v.  Rice,  22  L.  T.  Rep.  p.  218.) 
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No.  III. 


EQUITABLE  MORTGAGE  BY  DEPOSIT  OF  TITLE  DEEDS,  WITH 
A  PROVISO  THAT  UPON  MORTGAGOR'S  COMPLETING  CERTAIN 
BUILDINGS  THEN  IN  COURSE  OF  ERECTION  ON  A  PORTION 
OF  THE  PREMISES,  MORTGAGEE  WILL  DELIVER  UP  THE 
TITLE  DEEDS  RELATING  TO  THE  OTHER  PART  OF  THE 
PROPERTY. 


1.  Parties. 

2.  Testatum. 

3.  Covenant  from  mortfi^agor  to  exe- 

cute a    valid    mortgaf^e    upon 
request. 

4.  To  pay  principal  and  interest  upon 

demand. 

6.  That  until  a  valid    mortgaf^e    is 


executed,  mortgagor  will  stand 
seised  in  trust  for  mortgagee. 

6.  Proviso,  that  if  buildings  in  course 

of  erection  on  part  of  the  pre- 
mises are  completed  within  a 
specified  time,  mortgagee  will 
deliver  up  the  deeds  relating  to 
the  other  portion  of  the  property. 

7.  Covenant  from  mortgagee  for  the 

production  of  title  deeds. 


1.   ARTICLES    OF    AGREEMENT    indented  and  madeP*rti«»- 
this        day  of         ,  A.  D.  185     ,  Between  {mortgaifor)^  of,  &c., 
of  the  one  part,  and  {mortgagee),  of,  &c.,  of  the  other  part. 


2.  Witness,  that  the  said  {mortgagor)  hath  this  day  deposited  Tesutum. 
with  the  said  (mortgagee)  the  title  deeds  and  writings  specified  and 
set  forth  in  the  first  and  second  schedules  hereunto  annexed, 
those  in  the  said  first  schedule  relating  to  all  that  freehold  estate 
[describe  parcels  shortly],  situate,  &c,  and  the  title  deeds 
specified  and  set  forth  in  the  said  second  schedule,  relating  to  all 
that  other  freehold  estate  [describe  parcels  shortly'],  situate,  &c, 
all  which  said  title  deeds  and  writings  are  so  deposited  with  the 
said  {mortgagee)  for  securing  to  him,  on  demand,  the  sum  of  5Q0L, 
this  day  advanced  by  the  said  {mortgagee)  to  the  said  {mortgagor), 

c  2 
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No.  III.      together  with  interest  for  the  same,  at  the  rate  of  5Z.  for  every 
Equitable     100/.  by  the  year. 

Mortgage  by 
deposit  of 

Title  Deeds.        3.  In  CONSIDERATION  whereof  the  said  {mortgagor)  doth  hereby 

Covenant  from  Covenant,  agree  and  undertake,  whenever  thereunto  requested  by 

sxecutea' valid  ^^^  ^^^^  {mortgagee),  and  at  the  costs  of  him  the  said  {mortgagor), 

mortgage  upon  hjg  heirs  Or  assigns,  to  execute  a  good,  valid  and  effectual  mortgage 

in  fee  simple  in  possession  of  the  said  estates  comprised  in  the 

said  title  deeds  or  writings,  for  securing  the  repayment  of  the 

said  sum  of  300/.,  and  interest  as  aforesaid ;  such  mortgage  deed  to 

contain  immediate  powers  of  sale,  in  case  of  default  in  payment 

of  principal  and  interest,  within  six  calendar  months  from  the  day 

of  the  date  of  the  mortgage  deed,  with  usual  powers  of  giving 

receipts  and  indemnity  to  purchasers,  and  other  clauses  incidental 

to   ordinary  mortgage   assurances,    as   the   said   {mortgagee),   his 

executors,  administrators  or  assigns,  or  his  or  their  counsel  in  the 

law,  shall  require. 

'^°  P^y  ,     ,         4.  And  further,  the  said  imortqaqor^  doth  hereby  for  himself, 

principal  ano  \  .>   a      j  j  7 

interest  on        his  hcirs,  exccutors   and   administrators,  covenant,  promise,  and 
"  agree  with  and  to  the  said  {mortgagee),  his  executors,  adminis- 

trators and  assigns,  that  he  the  said  {mortgagor),  his  heirs, 
executors  or  administrators,  will,  upon  demand  of  the  said  {mort- 
gagee), his  executors,  administrators  or  assigns,  well  and  truly  pay 
or  cause  to  be  paid  unto  him  or  them  the  said  sum  of  500/., 
together  with  interest  for  same,  at  the  rate  of  51.  for  every  100/.  by 
the  year. 

That  until  a  5^  ^^j^  MOREOVER,  that  Until  such  mortgage  assurance  shall 

valid  mortgage  do 

is  executed,       be  perfected,  he  the  said  {mortgagor),  his  heirs  and  assigns,  shall 

stand  seised       and  will  Stand  seised  and  be  possessed  of   all  and  singular  the 

mM-"Ka£e^e         hereditaments  and  premises  comprised  in  the  said  title  deeds  and 

writings,  or  any  of  them,  upon  trust  and  for  the  sole  use  and 

benefit  of  the  said  {mortgagee),  his  executors,  administrators  and 

assigns. 

Proviso,  that  if        6.     PROVIDED   ALWAYS,  AND  IT   IS   HEREBY   FURTHER   COVE- 

buildings  in 

course  of  NANTED  AND  AGREED,  by  and  between  the  said  parties  hereto, 

part  of  the        ^^^^  if  the  dwclling-houses  now  erecting  by  the  said  {mortgagor)  on 
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the  premises  comprised  in  the  title  deeds  and  writings  specified      No.  in. 
and  set  forth  in  the  first  schedule  hereunto  annexed,  shall  be  built      E,imuibu 
and  completed  within  the  space  of  twelve  calendar  months  from     dMn^of 
the  day  of  the  date  hereof,  according  to  the  plan  indorsed  on  these    TUUDeedt. 
presents,  then  and  in  such  case  the  said  {mortgagee),  his  executors,  premiaes  are 
administrators  or  assigns,  will,  at  the  request  and  costs  of  the  said  «i(|,in  « 
{mortgagor),  his  heirs  or  assigns,  deliver  up  to  him  or  them  all  and  *n^'*'*''e^"IJ^|i 
every  the  title  deeds  and  writings  specified  and  set  forth  in  the  said  deliver  up  the 

(leedB  relating 

second  schedule  hereunto  annexed,  whole,  undefaced,  uncancelled  to  the  other 

J  i^i'i        i    J  portion  of  the 

and  unobliterated.  propertj. 

7.  And  further,  that  the  said  {mortgagee) y  his  heirs,  executors,  Covenant  bv 
administrators  or  assigns,  shall  and  will  from  time  to  time,  and  at  the  pr^^tion 
all  times  during  the  continuance  of  this  security,  at  the  request  ®'^^^'*^*®^ 
and  costs  of  the  said  {mortgagor),  his  heirs  or  assigns,  produce  and 
show  forth  to  him  or  them,  or  to  any  person  or  persons  witli  whom 
he  or  they  shall  or  may  have  entered  into  any  agreement  or  treaty 
for  the  sale  or  mortgage  of  the  hereditaments  and  premises  com- 
prised in  the  said  two  several  schedules  hereunto  annexed,  all  and 
singular  the  title  deeds  and  writings  in  the  said  two  schedules 
respectively  specified  and  set  forth ;  and  at  such  like  request  and 
costs  furnish  true  and  attested  or  other  copies,  extracts  or  ab- 
stracts, and  permit  the  same  to  be  examined  and  compared  with 
the  originals. 

In  witness,  Sao. 
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No.  IV. 


MEMORANDUM  MADE  BY  A  WITNESS  ON  A  DEPOSIT  OF  TITLE- 
DEEDS  WITH  BANKERS  TO  SECURE  A  SUM  THEN  ADVANCED, 
AND  ALSO  FUTURE  ADVANCES. 


[No  stamp  will  be  necessary. "}  (a) 

MEMOB.AN'DUM.—iMortffaffor),  of,  &c.,  hath  this  day  de- 
posited with  Messrs.  {bankers),  of,  &c.,  bankers  and  copartners. 


Practic^  (a)  Although,  as  we  have  previously  remarked  (ante  p.  862)  an  agreement 

observations^  accompanying  a  deposit  of  title-deeds  will  so  far  partake  of  the  nature  of  an 
actual  mortgage  as  to  require  an  ad  valorem  stamp,  it  has  been  held  that  the 
Stamp  Acts  do  not  extend  to  a  mere  acknowledgment  in  writing ;  (Pyle  v. 
Partridge  15  Mees.  &  Wels.  20;  Fancuurt  v.  Thorpe,  15  L,  J.  (N  S.)  344,  Q.  B.; 
see  alsoTilsley's  Stamp  Acts,  476,  492.)  And  notwithstanding  the  ex})res8  words 
of  the  Stamp  Acts,  it  is  the  daily  practice  of  bankers  and  mercantile  men  to 
make  advances  to  a  large  amount  on  unstamped  memorandums,  stating  the 
deposit  as  that  day  made,  and  an  agreement  in  express  terms  from  the  depositor 
to  execute  a  valid  mortgage  at  some  future  time,  or  when  called  upon.  The 
safest  course,  however,  seems  to  be  for  the  depositor  to  enter  into  a  parol 
agreement  only  at  the  time  of  deposit,  of  which  a  witness  then  present  may 
make  a  memorandum,  and  refer  to  it  at  any  future  period  for  the  purpose  of 
refreshing  his  memory.  This  memorandum  may  also  be  read  and  referred  to  in 
the  same  manner  by  any  other  persons  present  at  the  time  it  was  made 
and  who  were  witnesses  of  the  transaction.  It  will  always  be  advisable  at  the 
time  of  the  deposit  to  read  over  and  explain  the  terms  of  the  memorandum  to 
the  depositor.  After  this  a  memorandum  may  at  any  time  afterwards  be 
drawn  up  stating  the  previous  deposit  and  its  object,  with  an  undertaking  on 
the  part  of  the  depositor  to  execute  a  valid  mortgage  to  such  person 
as  the  depositary  should  direct.  Such  a  writing  would  fall  directly  within 
the  authorities  above  referred  to,  and  it  seems  would  be  admissible  in 
evidence,  although  unstamped,  and,  if  so  admissible,  the  depositary  would  be 
entitled  to  his  costs  in  case  of  the  depositor's  bankruptcy ;  for  even  a  letter 
acknowledging  the  purpose  of  the  deposit,  and  written  some  months  afterwards, 
was  holdcn  sufficient  for  this  purpose  :  {Ex  parte  Reynolds,  2  Mont.  &  Ayr.  104; 
S.  C,  4  Dea.  &  Ch.  278 ;  9  Hughes  Pract.  Mort.  175.) 
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[the  title  deeds  and  writings  relating  to  his  freehold  estates,]  {b)      Na  IV. 

situate  at  A in  the  county  of  B ,  for  securing  to  them  Form  qf 

the  said  (bankers)  the  sum  of  1,500/.  then  advanced  by  them  to  ^"H^^^ 

him,  and   also    such  further    sum  and  sums  of  money  as  shall  „  ^^^,^. , 

become  due  from  him  on  the  balance  of  a  running  account,  (c)  £>eeds  with 

with  interest  thereon  at  the  rate  of  5L  for  every  100/.  by  the  **" 'l 

year,  and  the  said  (mortgagor)  at  the  same  time  undertook  and 
agreed,  whenever  thereunto  required  so  to  do  by  the  said  (bankers) 
or  other  the  partner  or  partners  for j  the  time  being  of  the  said 


(ft)  If  the  estate  be  copyhold,  substitute  for  words  within  brackets — 

"  the  several  copies  of  court  roll  relating  to  his  copyhold 
estates." 

If  leasehold — 

"  the  original  lease  and  several  assignments  of  certain  mes- 
suages, &c.  * 

If  the  property  consists  of  freehold,  leasehold  and  copyhold  estates,  then 
substitute — 

"  the  several  title  deeds  relating  to  his  freehold  estates  situate 
at  ,  &c. ;  the  original  lease  and  several  mesne  assignments  of 
his  leasehold  estates  situate,  &c ;  and  the  several  copies  or  court- 
rolls  and  other  documents  relating  to  his  copyhold  estates 
situate,"  &c. 

•  Questions  have  often  arisen   with  respect  to  the  liability  of  eq^uitable  Equitable 
mortgagees  by  the  deposits  of  leases  to  the  rents  and  covenants  therein  con-  mortgagee,  by 
tained.     It  seems  formerly  to  have  been  considered  that  he  was  so  liable,  and  deposit  of  leaae, 
this  whether  or  not  he  had  taken  possession  of  the  premises :  {Lucas  v.  Comeford^  ^^    " ,    '". 
1  Ves.  235 ;  S.  C,  3  Bro.  C.  C.  166;  Flight  v.  Bentley,  7  Sim.  149.)     After-  ^l^J^ 
wards,   it  was  considered  that  he  was  not  liable  unless  he  took  possession : 
Moore*  v.  Choat,  8  Sim.  509.)     But  it  has  been  since  decided,  and  seems  now 
to  be  settled,  that  a  deposit  of  title-deeds  of  leasehold  property  dues  not  con- 
stitute the  relationship  of  landlord  and  tenant  between  the  lessor  and  equitable 
mortgagee,  and  conseciuently  that  the  latter  is  exonerated  from  all  liability  to 
the  rent  or  performance  of  the  covenants  of  the  lease :  (Robinson  v.  Jiosher, 
1  You.  &  CoU.  7  ;  Moore  v.  Greg,  12  L.  T.  169.) 

(c)  In  order  that  an  equitable  mortgage  may  be  made  to  relate  to  future  To  inclode 
advances,  there  must  be  an  express  agreement,  either  by  parol  or  by  writing,  to  further advaneM 
that  effect.     In  fact  such  an  ajireement  will  be  requisite  to  include  even  monej*8  tl'ere  must  bo 
due  at  the  time  of  the  deposit,  if  tlie  security  were  given  for  the  purpose  of*"  exp«*» 
obtaining  future  a<lvances :  (Mill.  Eq.  Alort.  30,  31 ;  referring  to  MovritfoTt  v.  •g'«««'>»ot. 
ScoU,  3  Mad.  34  ;  Ex  parte  Martin,  2  Mont.  &  Ayr.  243  ;  4  Dea.  &  Ch.  457.) 
It  is  quite  clear,  however,  that  anequitable  mortgage  by  depout  may  be  made 
to  relate  as  well  to  future  m  to  past  or  present  advances :  (£x  parte  Langstou^ 
17  Ves.  227 ;  Ex  parte  WhUbreail,  \9ib.209:  Ex  parte  Limbm^  2  M.  D.  &  D. 
428 ;  Ex  parte  NettUskip,  2  ib.  128). 
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No.  IV.      firm  (d),  at  the  costs  of  the  said  {mortgagor),  to  execute  a  valid 

Form  of     Conveyance  by  way  of  mortgage  of  the  said  estates,  for  securing 

^^"Zdl^r  *^®  repayment  of  the  said  sum  of  1,500Z.,  so  advanced  as  afore- 

Witn^ss  on     qq\^   as  also  of  any  further  sum  or  sums  of  money  as  shall  or  may 

Deposit  of  rule  •'    .  ,.  i  • 

Deeds  with    becomc  duc  from  him  to  them  on  the  balance  of  Such  running 
an  ers,  q-c.  g^^^^^j^^  g^g  aforesaid;  such  mortgage  deed  to  contain  the  usual 
powers  for  sale,  indemnity  to  purchasers,  and  the  covenants  and 
clauses  incidental  to  an  ordinary  mortgage  assurance. 

Dated  this        day  of        ,  A.D.  185     . 


R.  S.  {name  of  witness.) 


If  new  partners  (<0  Where  a  deposit  is  intended  to  cover  future  advances,  and  is  made  with 
are  to  have  the  several  partners  of  a  firm,  and  it  is  intended,  as  is  almost  universally  the  case, 
advantage  of  that  any  new  partners  admitted  into  the  partnership  are  to  have  the  benefit  of 
the  security,  the  memorandum  accompanymg  the  deposit  should  clearly  express 
this  intent.  It  may  certainly  be  proved  by  parol  evidence,  but  this  is  always 
attended  with  expense  and  inconvenience,  and  may,  perhaps,  fail  of  proof 
altogether,  from  inability  to  produce  such  evidence :  (J&x  parte  Kensington,  2 
Ves.  &  Bea.  86 :  Ex  parte  Oakes,  re  Waters,  2  M.  D.  &  D.  236-) 


the  security, 
they  should  be 
named. 
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No.  V. 


MEMORANDUM,  IN  WHICH  A  DEPOSITOR  ACKNOWLEDGES 
THAT  HE  HAS  DEPOSITED  HIS  DEEDS,  AND  UNDERTAKES 
TO  EXECUTE  A  MORTGAGE  ON  REQUEST. 


[No  stamp  toill  be  required."] 

MEMORANDUM.— I,  {mortgagor),  of,  &c.,  on  the  day 

of  last,  deposited  with  Messrs.  (hankers)  and  Co.,  of,  &c.,  the 

several  title  deeds  relating  to  my  freehold  estate  situate  at,  &c, 
for  securing  to  them  on  demand  the  sum  of  £  then  lent 

and  advanced  by  them  to  me ;  and  also  such  further  sums  as  should 
become  due  from  me  to  them  on  the  balance  of  a  running  account, 
with  interest  for  the  same  at  the  rate  of  5/.  for  every  100^  by  the 
year.  And  at  the  same  time  I  undertook  and  agreed,  whenever 
thereunto  requested  by  the  said  (bankers)j  or  other  the  partner  or 
partners  for  the  time  being  of  the  said  firm,  and  at  my  own  proper 
costs  and  charges,  to  execute  a  valid  conveyance  by  way  of  mort- 
gage of  my  said  estates,  for  securing  the  repayment  of  the  s^d 
sum  of  £  and  such  further  sums  as  shall  be  thereafter  advanced, 
and  as  should  appear  to  be  due  from  me  on  such  running  account 
as  aforesaid ;  such  mortgage  deed  to  contain  the  usual  powers  for 
sale,  indemnity  to  purchasers,  and  the  covenants,  clauses  and 
agreements  incidental  to  ordinary  mortgage  assurances. 

Dated  this        day  of        18    . 


26  CONCISE  PRECEDENTS  IN 


No.    VI. 


MEMORANDUM  MADE  BY  A  WITNESS  UPON  A  DEPOSIT  OF 
RAILWAY  SHARES  TO  SECURE  A  PRESENT  ADVANCE,  A  PRE- 
EXISTING DEBT,  AND  FUTURE  ADVANCES,  (a) 


[No  stamp  will  be  required.'] 

MEMORANDUM.— (Mori-^a^or),  of,  &c.,  hath  this  day  de- 
posited with  Messrs.  (bankers)  and  Co.,  of,  &c.,  bankers,  the  certi- 
ficates numbered  respectively  {state  numbers)  of  the  several  shares 
held  by  him  in  the  Railway  Company,  for  securing  the  payment 
to  the  said  {bankers),  or  other  the  partners  for  the  time  being  of 
the  said  firm,  on  demand,  the  sum  of  £  this  day  lent  and 

advanced  by  them  to  him ;  and  also  for  the  purpose  of  securing 
the  further  sum  of  £  due  and  owing  from  the  said  {mortgagor) 
to  the  said  {bankers)',  and  also  for  the  purpose  of  securing  such 
further  sums  as  shall  become  due  from  him  to  them  on  a  balance 
of  a  running  account,  and  interest  for  the  said  several  sums,  at  the 
rate  of  61.  per  centum  per  annum.  And  at  the  same  time  the 
said  {mortgagor)  undertook  and  agreed,  whenever  thereunto  re- 
quested by  the  said  {bankers)^  or  other  the  partners  for  the  time 


Practical  (a)  There  is  a  material  difference  between  an  equitable  mortgage  created  by 

suggestions.  a  deposit  of  title  deeds  relating  to  lands,  and  a  deposit  of  share  certificates.  In 
the  former  instance,  as  we  have  already  seen,  actual  deUvery  is  necessary,  yet 
when  delivered  as  such  security,  the  transaction  is  complete.  In  the  latter 
case  actual  delivery  is  not  necessary,  if  the  proper  notice  is  given  to  the  secretary; 
but  until  such  notice  be  given,  the  lien  will  not  be  consummated :  {Coming  v. 
Prescott,  2  You.  &  Coll.  488  ;  see  also  Mill.  Eq.  Mort.  26.)  Whenever,  therefore, 
an  equitable  mortgage  is  intended  to  be  made  by  a  deposit  of  railway  certificates 
»  or  documents  of  a  like  nature,  no  time  should  be  lost  in  giving  notice  to  the 
secretary,  or  some  other  authorized  oflicer  of  the  company :  (2  Hughes  Pract. 
Mort.  165.) 
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being  of  the  said  firm,  to  execute  to  them  a  valid  transfer  of  the  No.  VL 

said  shares  by  way  of  mortgage,  for  the  purpose  of  securing  to  Memorandum 

them  the  repayment  of  the  said  two  several  sums  of  £        and  £  wUtum  upon 

and  also  of  such  farther  sums  as  may  be  due  and  owing  from  him  J[>«potit  of 

to  them  upon  such  balance  of  account,  and  interest  as  aforesaid ;  4c. 
such  mortgage  to  contain  a  power  of  sale,  and  all  usual  mortgage 
covenants. 

Dated  this        day  of        18    . 

(  Witnesis  signature.') 
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No.  VII. 


NOTICE  TO  THE  SECRETARY  OF  A  RAILWAY  COMPANY  OF  AN 
EQUITABLE  MORTGAGE  BY  A  DEPOSIT  OF  THE  SHARE  CERTI- 
FICATES AND  DIRECTING  A  TRANSFER. 


[_No  stamp  will  be  required.'] 

Sir, — I  DO  HEREBY  GIVE  YOU  NOTICE,  that  I  have  this  day 
deposited  with  Messrs.  {bankers),  of,  &c.,  bankers  and  copartners, 
the  certificates  numbered  respectively  {set  out  the  numbers  of  the 
respective  shares),  or  the  several  shares  held  by  me  in  the 
Railway  Company,  for  securing  the  payment  of  the  sum  of  £ 
this  day  lent  and  advanced  by  them  to  me ;  as  also  of  the  sum 
of  £  previously  due  and  owing  from  me  to  them,  and  also  for 

the  purpose  of  securing  to  them  such  further  sums  as  shall  become 
due  from  me  to  them  on  the  balance  of  a  running  account,  and 
interest  at  the  rate  of  51.  for  every  lOOZ.  by  the  year;  and  at  the 
same  time  I  undertook,  whenever  thereunto  required  by  the  said 
(bankers),  or  other  the  partners  for  the  time  being  of  the  said 
firm,  to  execute  to  them  a  valid  transfer  of  the  said  shares  by  way 
of  mortgage  for  securing  the  repayment  of  such  several  sums  and 
interest  as  aforesaid.  And  I  do  hereby  direct  you,  upon  the 
request  of  the  said  {bankers),  or  other  the  partners  for  the  time 
being  of  the  said  firm,  to  transfer  the  said  shares  to  them  ac- 
cordingly. 

As  WITNESS  my  hand,  this        day  of        ,  18     . 

To  the  Secretary  of  the 

Railway  Company. 
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Section  II. 
MORTGAGES  OF  FREEHOLD  ESTATES. 


No.  1. — MoBTaAQE  ly  Fee  bt  Apponn'MBsr,  Grant  aitd  Release,  with 
PowKB  OF  Sale  aj<d  usual  Covenants;  and  additional  and  sub- 
stituted Clauses  adapted  to  vabious  Circumstances. 

No.  n. — Shobt  Form  of  Mortgage  bt  Appointment,  Grant  and  Rele.V8e, 
■with  Power  of  Sale,  and  usual  Mortgage  Covenants  ;  additional 
Covenants  where  the  Mortgagor  is  to  covenant  to  Insure  against 
Damage   ut   Fire  ;    also,  where  Mortgagee   agrees  to  accept  a 

REDUCED  rate  OF  INTEREST  ON  PUNCTUAL  PAYMENT. 

No.  III. — Mortgage  bt  wat  or  Grant  and  Release  ;  Variation  where  the 
Assurance  is  made  bt  the  Husband  and  Wife,  the  i^tter  con- 
curring FOR  THE  PURPOSE  OF  BARRING  HER  RIGHT  TO  DoWER. 


No.  IV. — Mobtqaqk  bt  demise,  with  usual  Covenants. 

No.  V. — Mortgage  in  Fee  under  the  Building  Benefit  Society's  Act  bt 
Grant  and  Release.    Variation  where  the  Mortgage  is  by  demise. 


No.  VI. — Mortgage  bt  demise  fob  a  Term  op  1,000  Years  by  Tenant  for 
Life,  under  the  Powers  contained  in  an  Incix>surb  Act,  for  tub 

purpose  or  DBrRAYTNG  THE  EXPENSES  OP  InCLOSURE. 

No.  VII. — Mortgage  or  Tithes  bt  a  Lat  Impropriator  to  securb  400/. 
AND  Interest  patablb  by  Four  yearly  Instalments,  with  poweb  roB 
Mortgagee  to  appoint  a  Receives. 

No.  Vni. — Mobtoaob  vx  Feb  or  ax  Advowson  by  the  Patron,  with  Powbbs 
or  Sale. 

No.  IX. — Mobtgaob  of  a  Liying  undeb  the  Provisions  or  the  Statutb 
17  Geo.  3,  c.  62,  roB  pbovxding  roB  the  beuuilding  and  bepaibino 
or  Pabsonaqb  Houses. 

No.  X. — Mobtgagb  by  a  Client  to  his  Atfornbt  to  sbcvbb  a  Dbbt  albbadt 
due,  and  a  pubthbb  Sum  to  bb  mow  adtancbd. 
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No.  XI.— Mortgage  in  Fee  to  secure  a  Sum  already  due,  and  future 
Advances. 


No.  XII. — Mortgage  to  Bankers  to  secure  the  Balance  of  a  running 
Account. 


No.  Xin. — Mortgage  by  appointment  by  Father,  Tenant  for  Life,  and 
HIS  Son,  Tenant  in  Fee,  under  Power  of  Appointment  ;  the  Mort- 
gage Money  being  Trust  Moneys,  which  is  advanced  on  a  Joint 
Account. 


No.  XIV. — Mortgage  where  the  Money  is  advanced  in  distinct  rights 
by  Two  Mortgagees. 


No.  XV. — Mortgage  in  Feb  by  Trustees  under  the  Trusts  in  a  Will. 
Variation  where  the  Mortgage  is  of  a  Term  of  Years. 


No.  XVI. — Mortgage  in  Fee  by  the  Assignees  of  an  Insolvent  Debtor 

PURSUANT  TO   THE   PROVISIONS   OF  THE  AcT  1  &  2  ViCT.  C.  110,  8.  48,  OP 

AN  Estate  in  Fee  in  remainder. 

No.  XVn. — Mortgage  of  an  Eqity  of  Redemption. 

No.  XVni. — Mortgage  of  a  Mortgage  in  Fee  of  Freehold  Premises, 
AND  OF  A  Mortgage  Debt  op  3,000^.,  to  secure  1,000/.  and  Interest. 

No.  XIX. — Mortgage  in  Fee  of  an  Estate  of  which  the  Mortgagor  and 
Wife  are  seised  in  her  right,  subject  to  a  Limitation  only  by  way 
op  Executory  Devise. 


No.  XX. — Mortgage  of  an  Estate  to  which  the  Mortgagor  is  entitled 
BY  WAY  OF  Executory  Devise  expectant  on  the  Death  of  the 
PRESENT  Owner  in  his  lifetime  without  Children,  who  is  still 

SINGLE  AND  OF  ADVANCED  AGE. 


No.  XXI. — Mortgage  of  an  unfinished  House,  the  Money  to  be  advanced 
as  the  Building  proceeds. 

No.  XXn. — Mortgage  op  a  Rent-Charge. 

No.  XXni. — Loan  of  Stock  secured  by  a  Mortgage  of  Real  Estate,  with 
A  Covenant  from  the  Mortgagee  to  re-transfer,  with  usual  Powers 
of  Sale  and  Covenants. 
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No.  L 


MORTGAGE  IN  FEE  BY  APPOINTMENT,  GRANT  AND  RELEASE, 
WITH  POWER  OF  SALE  AND  USUAL  COVENANTS,  AND 
ADDITIONAL  AND  SUBSTITUl'ED  CLAUSES  ADAPTED  TO 
VARIOUS  CIRCUMSTANCES. 


1.  Parties. 

2.  Recital   of  conveyance   to  dower 

uses. 

3.  Of  agreement  for  loan. 

4.  Testatum ;  mortgagor  appoints. 

5.  Furtbertestatum;  mortgagor  grants 

and  releases. 

6.  Habendum  to  mortgagee  in  fee. 

7.  Proviso  for  redemption. 

8.  Power  of  sale. 

9.  Proviso  tbat  power  of  sale  sball  not 

debar  mortgagee  of  bis  rigbt  of 
foreclosure. 

10.  Covenant   to    pay    principal   and 

interest. 

11.  Also  to  pay  interest  balf-yearly. 

12.  Tbat  mortgagor  bas  good  rigbt  to 

convey. 

13.  For  quiet  enjoyment. 

M.  Freedom  from  incumbranoM,  &e. 
15.  For  fiuiber  assurance. 


16.  Proviso  tbat  mortgagor,  concurring 
in  sale,  shall  be  released  from 
absolute  covenants. 


17. 


18 


Covenant  tbat  mortgagor  sball 
enjoy  until  default. 

Tbat  mortgagee  will  not  exercise 
power  of  sale  witbout  giving  due 
notice  to  mortgagor. 


Additional  or  Substituted  Clauses. 

A.  Proviso  tbat  mortgage  sball  not  be 

called  in  for  a  certain  specified 
period. 

B.  Power  for  mortgagor  to  redeem  in 

parcels. 

C.  Power  for  mortgagee  to  grant  leases. 

D.  Power  for  mortgagor  to  grant  leases. 

E.  To  grant  mining  setts. 

F.  Mortgagor  not  to  grant  leases  witb- 

out  giving  mor^;agee  due  notice. 

G.  Agreement  by  mortgagee  to  produce 

title-deeds. 


I.  THIS  INDENTURE,  made  the        day  of       A.D.  185    ,  P«tk.. 
Between  {mortgagor^  of,  &c.,  of  the  one  part,  and  {mortgaget)y  of 
&c,  of  the  other  part 
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Recital  of  con- 
veyance to 
dower. 


No.  I.  2.  Whereas  by  indentures  of  lease  and  release,  dated  respec- 

Jj/br<^ai?e  t»  Fee  tively  the  and  day  of  18         ,  the  indenture  of 

^^cSJft?  release  being  made  between  (vendor)  of  the  first  part,  the  said 
Rehase,  with  a  {mortqaqor)  of  the  second  part,  and  (mortgagor's  dower  trustee)  of 

Power  of  Sale.  if   n      f  x  \  ^   u 

the  third  part,  the  messuages  or  tenements,  fields  or  closes  of  land, 
hereditaments  and  premises  hereinafter  described,  and  which  are 
also  intended  to  be  hereby  appointed,  granted  and  released,  were 
conveyed  and  assured,  and  now  stand  limited  to  such  uses,  upon 
such  trusts,  and  for  such  ends,  intents  and  purposes,  as  the  said 
{mortgagor)  shall  from  time  to  time,  or  at  any  time  by  deed  or 
deeds  appoint ;  and  in  default  of  such  appointment,  and  in  the 
meantime  subject  thereto.  To  the  use  of  the  said  {mortgagor)  and 
his  assigns  during  the  term  of  his  natural  life,  without  impeach- 
ment of  waste>  with  a  limitation  To  the  use  of  the  said  {dower 
trustee),  his  executors  and  administrators,  during  the  life  of,  and  in 
trust  for,  the  said  {mortgagor)  and  his  assigns ;  with  the  ultimate 
limitation  To  the  use  of  the  said  {mortgagor),  his  heirs  and  assigns 
for  ever. 


Recital  of  3.  And  WHEREAS  the  Said  {mortgagor)  hath  requested  the  said 

S!"^°*  ^""^     {mortgagee)  to  advance  him  the  sum  of  2,500/.  on  the  security  of 

the  said  hereditaments  and  premises,  which  the  said  {mortgagee) 

hath  agreed  to  do. 


Testatam. 


Mortgagor 
appoints. 


4.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
2,500Z.  sterling  paid  by  the  said  {mortgagee)  to  the  said  (mortgagor) 
on  the  execution  hereof,  the  receipt  of  which  the  said  (mortgagor) 
hereby  acknowledges,  and  therefrom  doth  by  these  presents 
release,  exonerate  and  discharge  the  said  (mortgagee),  his  heirs, 
executors,  administrators  and  assigns.  He  the  said  (mortgagor),  in 
exercise  of  the  power  limited  to  him  by  the  said  hereinbefore 
recited  indenture,  and  of  every  other  power  enabling  him  in  this 
behalf.  Doth  by  this  present  deed  absolutely  and  irrevocably 
appoint  that  the  messuages  or  tenements,  fields  or  closes  of  land, 
hereditaments  and  premises  hereinafter  described  shall  from  hence- 
forth be  to  the  use  of  the  said  (mortgagee),  his  heirs  and  assigns  for 
ever ;  Subject  nevertheless  to  the  proviso  for  redemption,  and  the 
powers,  provisoes  and  declarations  hereinafter  contained. 
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5.  And  this  Indenture  further  witnesseth,  that  for       No.i. 
the  consideration  aforesaid,  the  said  {mortgayor)  Doth  by  these  MorojagewFee 
presents  grant,  release  and  confirm  unto  .the  said  {mortyayee)  and  ^crcmtt^* 
bis   heirs,  All    [here  describe  parcels,']  Together  with  all  ^(^•«»^mtka 

.  .     .  Power  of  Sale. 

houses,  outhouses,  edifices,  buildings,    barns,  stables,    granaries,        

yards,  gartlcns,   orchards,  ways,  paths,  passages,  waters,  water- tum;  Ll^or 
courses,   trees,   woods,    underwoods,    and    the    ground  and   soil  ^?"'*  *^ 
thereof,  hedges,  ditches,  fences,  mounds,  bounds,  commons,  lights, 
casements,   profits,    privileges,   commodities,   advantages,   rights, 
members,  and  appurtenances  whatsoever,  to  the  said  messuages  or  General  words. 
tenements,    hereditaments   and    premises,   or   any   part    thereof, 
belonging  or  appertaining,  or  accepted,  reputed,  deemed,  taken, 
known,  held,  occupied  or  enjoyed,  part,  parcel  or  member  thereof, 
and  all  the  estate,  right,  title  and  interest,  both  legal  and  equit-  Aii-esute 
able,  of  him  the  said  {mortgagor),  in,  to,  out  of  or  upon  the  said 
hereditaments  and  premises,  and  every  part  thereof,  and  also  All-deeds 
all  deeds,  evidences  and  writings  relating  to  the  title  of  the  same  "^  *"*** 
hereditaments  and  premises,  in  the  custody  or  power  of  the  said 
(mortgagor),  or  which  he  can  procure  without  suit  at  law  or  in 
equity. 

6.  To  HAVE  AND  TO  HOLD  the  Said  messuages  or  tenements,  Habendam  to 
fields  or  closes  of  land,  and  all  and  singular  other  the  hereditaments  ™"'^*6««  "» 
and   premises   hereinbefore   described,   and   hereby  granted   and 
released,  with  their  and  every  of  their  rights,  members  and  appur- 
tenances, unto  the  said  {mortgagee)  and  his  heirs,  TO  THE  USE  of 

the  said  {mortgagee),  his  heirs  and  assigns  for  ever,  Subject  sabject  to 
nevertheless  to  the  proviso  for  redemption,  and  the  powers,  pro-  ^"'**/'*' 
visoes  and  declarations  hereinafter  contained. 

7.  Provided  always,  {a)  and  it  is  hereby  declared  and  Yny\ao  for 

redemption. 

(a)  If  it  is  intended  that  the  interest  is  not  to  be  called  in  for  a  specified 
number  of  years,  tbeu  substitute  the  following  proviso  : — 

A.  "  Provided  always,  and  it  is  hereby  declared  and  p^^j^,  i,„t 
AGREED  by  and  between  the  said  parties  to  these  presents,  that  if  ™^k«k«  «w»«7 
the  said  {mortgagor),  his  heirs,  executors,  administrators  or  assigns,  ^^*^  1°  ^^  • 
shall  pay  or  cause  to  be  paid  unto  the  said  {mortgagee),  his  heirs,  period  '**" 

vol.  n.  D 
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No.  I.  AGREED  by  and  between  the  said  parties  to  these  presents,  that  if 
MortgageinFee  ^^^  ^^i^  {mortgagor)  his  heirs,  executors  or  administrators,  shall, 
^G^antanT*'  on  the  day  of  next,  pay,  or  cause  to  be  paid  unto  the 

Release,  with  a  gaid  (movtqaqee),  his  executors,  administrators  or  assigns,  the  sum 

Power  of  Sale.  \  if   J     >>  >        ^  o     > 

of  2,500Z.  sterling,  together  with  interest  for  the  same,  after  the 

rate  of  4Z.  for  every  1 00/.  by  the  year,  without  making  any  deduc- 
tion or  abatement  out  of  the  same  for  taxes,  or  on  any  account  or 
pretence  whatsoever,  then  and  in  such  case,  and  at  any  time  there- 
after, the  said  (mortgagee),  his  heirs  or  assigns,  will,  at  the  request 
and  costs  of  the  said  (mortgagor),  his  appointees,  heirs  or  assigns, 
reconvey  and  reassure  the  said  messuages  or  tenements,  heredita- 


executors,  administrators  or  assigns,  the  sum  of  £  sterling, 

with  interest  for  the  same  at  the  rate  of  £  for  every  lOOZ.  by 

the  year,  at  the  times  and  in  'manner  next  hereinafter  mentioned 
(that  is  to  say),  the  sum  of  £  ,  being  one  half-year's  interest 

at  the  rate  aforesaid,  on  the  day  of  next  ensuing,  and 

the  like  sum  of  £  ,  being  another  half-year's  interest  at  the 

rate   aforesaid,  on   the  day  of  following,  and   shall 

continue  to  pay  the  said  interest  by  such  equal  half-yearly  pay- 
ments, at  the  time  or  in  manner  aforesaid,  or  within  one  calendar 
month  next  thereafter,  until  the  day  of  ,  which  will  be 

in  the  year  18  ,  and  on  such  last-mentioned  day  the  said  sum 

of  £  ,  being  the  amount  of  the  principal  sum  now  advanced, 

with  the  last  half-year's  interest  at  the  rate  aforesaid,  without 
making  any  deduction  on  any  account  or  pretence  whatsoever; 
then  and  in  such  case,  and  at  any  time  thereafter,  the  said  (mort- 
gagee), his  heirs  or  assigns,  will,  at  the  request  and  costs  of  the 
said  (mortgagor),  his  heirs  or  assigns,  reconvey  and  reassure  the 
said  hereditaments  and  premises  unto  the  said  (mortgagor),  his 
heirs  and  assigns,  in  such  manner  as  he  or  they  shall  in  that 
behalf  direct,  free  from  all  incumbrances  made  and  occasioned 
therein  by  the  said  (mortgagee),  his  heirs  or  assigns,  in  the 
meantime." 

If  the  r&ortgagor  is  to  be  empowered  to  redeem  in  parcels,  insert  here — 

Power  for  _^         _, 

mortgagor  to  B.   "  PROVIDED  ALWAYS,  AND   IT   IS   HEREBY   DECLAKED  AND 

parcels. '"         AGREED  by  and  between  the  said  parties  to  these  presents,  that  not- 
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ments  and  premises,  unto  the  said  {mortgagor^  his  appointees,        No.1. 
heirs  or  assigns,  or  in  such  manner  as  he  or  they  shall  direct,  free  Morujagein  Fee 
from  all   incumbmtices  made  or  occasioned  therein  by  the  said  ^crant'atui  ' 
(mortgagee),  his  heirs  or  assigns,  in  the  meantime.  ^^'^'^Suk 

8.  Provided  also,  and  it  is  hereby  further  declared  and   ""^ 
AGREED  by  and  between  the  said  parties  to  these  presents,  tliat  if 
default  shall  be  made  in  payment  of  the  said  sura  of  2,500/.,  or  the 
interest  thereof,  or  any  part  of  the  sum  respectively,  contrary  to  the 
aforesaid  proviso,  and  the  true  intent  and  meaning  of  these  presents, 


withstanding  such  default  as  aforesaid,  the  said  {mortgagor),  his  heirs, 
executors,  administrators  or  assigns,  shall  be  entitled,  at  any  time 
after  such  default,  until  tlie  exercise  of  the  aforesaid  power  of  sale, 
or  the  absolute  foreclosure  of  the  equity  of  redemption  of  the  said 
hereditaments  and  premises,  upon  giving  six  calendar  months* 
previous  notice  thereof,  in  writing,  to  the  said  {mortgagee),  his 
executors,  administrators  or  assigns,  or  leaving  the  same  at  his  or 
their  last  or  usual  place  of  abode  or  business  in  England,  to  redeem 
such  parts  of  the  said  j)remi8es  as  are  contained  in  any  one  of  the 
schedules  hereunto  annexed,  on  payment  of  such  portion  or  por- 
tions of  the  said  sum  of  £  hereby  secured  as  is  or  are  set 
opposite  to  such  part  or  parts  in  such  schedule  or  schedules  respec- 
tively, together  with  interest  for  the  same  at  the  rate  of  AL  for 
every  \OQL  by  the  year,  or  so  much  thereof  as  shall  then  remain 
due  at  the  time  of  making  such  payment ;  and  upon  such  payment 
or  payments  as  aforesaid,  the  said  {mortgagee),  his  heirs,  executors, 
administrators  or  assigns,  shall,  at  the  request  and  costs  of  the 
said  {mortgagor),  his  heirs,  executors,  administrators  or  assigns, 
reconvey,  assign  and  reassure  the  said  hereditaments  and  premises 
so  redeemed  as  aforesaid,  unto  the  said  {mortgagor),  his  heirs, 
executors,  administrators  or  assigns,  according  to  the  respective 
natures  and  qualities  of  the  same  premises,  as  the  said  {mortgagor), 
his  heirs,  executors,  administrators  or  assigns  shall  direct  or  ap- 
point, free  from  all  incumbrances  created  or  occasioned  therein 
by  the  said  {mortgagee),  his  heirs,  executors,  administrators  or 
assigns  in  the  meantime." 

D  2 
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No^i.       THEN  and  in  such  case,  and  at  any  time  thereafter,  so  long  as  any 

McyrfgageiuFee  moneys  hereby  secured  shall  remain  unpaid,  it  shall  be  lawful  for 

Grant,  and  '  the  Said  {mortgagee),  his  heirs,  executors,  administrators  or  assigns, 

St 'o%a'fe  wit^O"^  t^6  necessity  of  any  concurrence  on  the  part  of  the  said 

{mortgagor),  his  appointees,  heirs  or  assigns,  or  even  against  his  or 

their  express  consent,  to  make  sale  and  absolutely  dispose  of  the 
said  messuages  or  tenements,  hereditaments  and  premises,  by  public 
auction  or  private  contract,  either  together  or  in  parcels,  at  such 
price  as  to  him  or  them  shall  seem  reasonable,  and  subject  or  not 
subject  to  any  special  or  other  conditions  or  stipulations  relative 
to  the  title,  or  evidence  of  title,  or  otherwise  as  to  him  or  them  shall 
appear  expedient,  with  liberty  to  buy  in  the  said  hereditaments,  or 
any  part  thereof,  and  to  resell  the  same  at  any  future  sale  or  sales, 
without  being  responsible  for  any  loss  that  may  be  incurred  thereby  ; 
Power  to  vary    q^^  j^jg^  \fiih.  full  power  to  rcsciud  and  annul,  or  alter  the  terms, 

and  annul  ^ 

contracts.  Conditions  and  stipulations  of  any  contract  which  may  be  entered 

into  respecting  the  sale  of  the  said  hereditaments,  or  any  part  thereof, 
without  being  answerable  for  any  loss  which  may  be  sustained 
in  consequence ;  and  also  with  full  power  to  convey  and  assure  the 
said  hereditaments  and  premises,  when  sold,  to  the  purchaser  or 

Power  to  convey  purchasers  thereof,  freed  and  discharged  of  all  equity  and  right  or 

to  purchasers.  •  p       i  •  i  a 

equity  or  redemption  whatsoever.     And  it  is  hereby  declared, 

that  the  receipt  or  receipts  in  writing  of  the  said  {mortgagee),  his 

executors,  administrators  or  assigns,   or  of  his  or  their  agent  or 

Indemnity  to     agents,  to  any  purchaser  or  purchasers  of  the  said  hereditaments 

purchasers.  0,11.  r 

and  premises,  under  the  power  of  sale  hereinbefore  contained,  shall 
effectually  exonerate  such  purchaser  or  purchasers  taking  the  same 
from  all  responsibility  with  respect  to  the  application  of  the  pur- 
chase moneys  therein  expressed  to  be  received  ;  and  such  purchaser 
or  purchasers  shall  not  afterwards  be  obliged  to  inquire  into  or  take 
notice  whether  any  sale  or  sales  is  or  are  necessary  or  expedient  for 
any  of  the  purposes  hereinbefore  expressed,  or  whether  any  default 
has  been  made  in  payment  as  aforesaid,  and  the  production  of  these 
presents  shall  be  conclusive  evidence  of  the  right  of  the  said 
{mortgagee),  his  heirs,  executors,  administrators  or  assigns,  to 
exercise  such  powers  of  sale,  and  of  such  default  in  payment  as 
aforesaid  having  been  made.  And  it  is  hereby  further 
Application  of    DECLARED,  that  in  casc  the  said  hereditaments  and  premises,  or 

purchase  •    1     /• 

moneys.  any  part  of  the  same,  be  sold  under  the  power  of  sale  hereinbefore 
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contained,  the  eaid  {mortgagee)^  his  heirs,  executors,  ftdministrators        No.  I. 
or  assigns,  shall,  out  of  the  purchase  moneys  arising  therefrom,  in  Mort^inF« 
the  first  place  discharge  all  such  costs,  charges  or  expenses  as  he  or  ^q^^TpT' 
they  shall  have  sustained,  incurred,  disbursed  or  been  nut  unto  in  ^Wewe,  mth  a 

Power  of  Sals 

or  about  the  said  sale  or  sales,  or  in  perfecting  the  title  to  the  said        

hereditaments,  or  any  part  of  the  same,  or  otherwise  in  relation  i^ridCTuT^ 
thereto ;  and  in  the  next  place  shall  retain  the  said  sum  of  2,500/.  "I*""^  "^ 
and  interest  hereby  secured,  or  so  much  thereof  as  shall  remain  to  reuin 
then  undischarged;   and  shall  pay  over  the  surplus  moneys  (if?*^^^*^ 
any)  to  the  said  {mortgagor),  his  heirs,  executors,  administrators  or  To  p«y  orer 
aasiens.  ""t'"  *° 

B  mortgagor. 

9.  Provided  always,  and  it  is  hereby  further  declared  ForecioBuw 
AND  AGREED,  that  the  said  (mortgagee),  his  heirs,  executors,  adminis- 
trators and  assigns,  shall,  notwithstanding  the  power  of  sale  here- 
inbefore contained,  and  concurrently  therewith,  have  all  the  rights 

and  remedies,  by  foreclosure  or  otherwise,  of  a  mortgagee  in 
ordinary  cases,  {b) 

10.  And  the  said  (mortgagor)  dotn  hereby  for  himself,  his  heirs,  Corenant  from 
executors  and  administrators,  covenant  with  the  said  (mortgagee),  pijmmU3(°' 
his  heirs,  executors,  administrators  and  assigns,  that  he  the  said  f^iJ^^*  *"** 
(mortgagor),    his  heirs,  executors  or   administrators,  will   pay  or 

cause  to  be  paid  unto  the  said  (mortgagee),  his  executors,  adminis- 
trators or  assigns,  the  said  sum  of  2,500/.  sterling,  together  with 
interest  for  the  same  at  the  rate  of  4/.  for  every  100/.  by  the 
year,  at  the  time  and  in  manner  hereinbefore  appointed  for  pay- 
ment thereof. 


(6)  The  insertion  of  the  foreclosure  clause  is  not  essential  to  enable  the  Praetiod 
mortgagee  to  retain  that  renietly  where  a  power  of  sale  is  conferred  upon  ■uggmJBM. 
him  by  the  mortgage  deed ;  if,  therefore,  brevity  is  desirable,  the  clau^ 
may  be  ^together  omitted,  without  in  any  way  prejudicing  the  right  of  fore- 
closure, or  the  other  remedies  of  a  mortgagee  in  ordinary  caser.  But  it  is  other- 
wise where  the  mortgage  is  made  upon  trusts  for  sale.  The  reason  of  the 
distinction  is ;  that  where  there  is  an  express  trust  to  sell,  there  is  «  con- 
structive conversion  of  the  projHirty,  and  the  trusts  ought  to  be  carried  into 
effect ;  whereas  a  power  merely  confers  an  authority  to  sell,  which  may  be 
exercised  or  not  at  tlie  discretion  of  the  donee ;  in  other  words,  powers  are 
always  optional ;  trusts  always  imperative. 


38 
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No-  I.  11.  And  also,  in  case  the  said  principal  sum  of  2,500/.,  or  any 

MortgageinFee  part  of  the  Same  shall  remain  unpaid  after  the  said  day  of 

Grant^md  '  >  THEN  the  Said  {mortgagor)^  his  heirs,  executors,  adminis- 

Release,  with  a  trators  or  assiffus,  will  from  time  to  time  during  the  continuance 

Power  of  Sale.  o      '  o 

of  this  security  pay  or  cause  to  be  paid  unto  the  said  (mortgagee), 
his  executors  administrators  or  assigns,  interest  for  the  said  sum 
of  2,500Z.,  or  so  much  thereof  as  shall  be  then  owing,  at  the  rate 
of  4/.  for  every  lOOZ.  by  the  year,  by  two  equal  half-yearly  pay- 
ments on  the  day  of  ,  and  the  day  of  in 
every  year,  without  deduction. 


Also  to  pay 
interest  hsXi- 
yearlj. 


That  mortgagor 
has  good  right 
to  convey. 


12.  And  also  that  the  said  {mortgagor)  now  hath  in  himself 
good  right,  full  power  and  lawful  and  absolute  authority  to  grant 
and  release  the  said  hereditaments  and  premises  unto  and  to  the 
use  of  the  said  {mortgagee),  his  heirs  and  assigns,  in  manner 
aforesaid,  according  to  the  true  intent  and  meaning  of  these 
presents. 


For  quiet 
enjoyment. 


13.  And  further,  that  the  said  hereditaments  and  premises 
shall  be  held  and  enjoyed  according  to  the  limitations  and  pro- 
visions hereinbefore  contained,  without  any  let,  suit,  eviction, 
ejection,  interruption,  denial  or  disturbance,  of  or  by  the  said 
(mortgagor),  his  heirs,  executors,  administrators  or  assigns,  or 
any  other  person  or  persons  whomsoever. 


Freedom  from 
incumbrances. 


14.  And  that  freely,  clearly  and  absolutely  released,  exonerated 
and  discharged,  or  otherwise,  by  the  said  (mortgagor'),  his  heirs, 
executors  or  administrators,  at  his  and  their  own  costs,  well  and 
sufficiently  protected,  saved  harmless  and  kept  indemnified,  of,  from 
and  against  all  former  and  other  estates,  rights,  titles,  liens,  charges 
and  incumbrances  whatsoever. 


For  fnrther 
assurance. 


15.  And  moreover,  that  the  said  {mortgagor),  and  all  persons 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable,  in  the 
said  hereditaments  and  premises,  shall  and  will,  from  time  to  time 
and  at  all  times  hereafter,  at  the  request  of  the  said  (mortgagee),  his 
heirs,  executors,  administrators  or  assigns,  but  at  the  costs  of  the 
said  (mortgagor),  his  appointees,  heirs  or  assigns  (until  the  exercise 
of  the  aforesaid  power  of  sale,  or  the  absolute  foreclosure  of  the 
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equity  of  redemption  of  the  said  hereditaments  and  premisca,  and       No.  L 
afterwards  at  the  costs  of  the  parties  requiring  the  same),  make,  do,  MortgageinFm 
acknowledge,  enter  into,  execute  and  perfect,  or  cause  or  procure    Grant,  and 
to  be  made,  done,  acknowledged,  entered  into,  executed  and  per-  ^J^'^IP^ 

fected,  all  such  further  and  other  lawful  and  reasonable  acts,  deeds,        

conveyances  and  assurances  in  the  law  whatsoever,  for  the  further, 
better,  more  perfectly  or  satisfactorily  granting,  releasing,  confirm- 
ing or  otherwise  assuring  the  said  hereditaments  and  premises 
hereby  granted  and  released,  with  their  appurtenances,  unto  and  to 
the  use  of  the  said  {mortgagee^  his  heirs  and  assigns,  according  to 
the  true  intent  and  meaning  of  these  presents,  as  the  said 
{mortgagee),  his  heirs,  executors,  administrators  or  assigns,  or  his 
or  their  counsel  in  the  law,  shall  require. 

16.  Provided    always,  that  if  the  said  hereditaments  and  ProTiw  that 
premises,  or  any  of  them,  or  any  part  thereof,  shall  be  sold  under  concurring  in 
the  power  of  sale  hereinbefore  contained,  and  the  said  {mortgagor)^  ^j^^  f^m 
his  heirs,  appointees  or  assigns,  shall  concur  in  such  conveyance  to  »i>w>iat« 
any  purchaser  or  purchasers,  and  thereby  enter  into  such  qualified 
covenants  for  title,  quiet  enjoyment,  freedom  from  incumbrances 
and  for  further  assurance  as  a  purchaser  under  ordinary  circum- 
stances is  entitled  to  require,  then  and  in  such  case  the  absolute 
covenants  hereinbefore  entered  into  by  the  said  {mortgagor)  shall 
from  thenceforth  become  utterly  void  and  of  none  eifect,  anything 
hereinbefore  contained  to  the    contrary  thereof  in  anywise  not- 
withstandinsr. 


o* 


17.  And  the  said  {mortganee)  doth  hereby  for  himself,  his  heirs,  Coyenantthat 

,      ,     .    .  -^   -^     ^  f  /  *  mortgagor  »hall 

executors  and  administrators,  covenant  with  the  said  [mortgagor),  enjoy  nntU 
his  heirs,  appointees  and  assigns,  that  until  default  shall  be  made 
in  payment  of  the  said  sum  of  2,500/.  and  interest,  at  the  time 
and  in  manner  aforesaid,  it  shall  be  lawful  for  the  said  {mort' 
gagor),  his  heirs,  appointees  and  assigns,  to  hold  and  enjoy,  and 
to  receive  and  take,  the  rents,  issues  and  profits  of  the  said  here- 
ditaments and  premises,  without  any  let,  suit,  eviction,  ejection, 
interruption,  denial  or  disturbance,  of  or  by  the  said  {mortgagee), 
his  heirs,  executors,  administrators  or  assigns,  or  any  other  per- 
son or  pcraons  whomsoever  rightfully  claiming  by,  from,  through, 
under  or  in  trust  for  him  or  them. 
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No.  I. 

Ifortgage  in  Fee 
by  Appointment, 

Grant,  and 
Release,  with  a 
Power  of  Sale. 

That  mortgagee 
will  not  exercise 
power  of  sale 
without  giving 
mortgagor  due 
notice. 

Purchaser  under 
power  of  sale 
not  to  be  pre- 
judiced for  want 
of  such  notice. 


18.  And  further,  that  the  said  {mortgagee),  his  heirs,  execu- 
tors, administrators  or  assigns,  will  not  exercise  the  power  of  sale 
hereinbefore  contained,  without  giving  six.  calendar  months'  pre- 
vious notice  thereof,  in  writing,  to  the  said  {niortgagor),  his  heirs, 
executors,  administrators  or  assigns,  or  leaving  the  same  at  his  or 
their  last  or  usual  known  place  of  abode  in  England :  Provided 
NEVERTHELESS,  that  no  purchaser  or  purchasers  under  such 
power  of  sale  shall  be  in  anywise  prejudiced  or  affected  thereby, 
anything  hereinbefore  contained  to  the  contra;ry  thereof  in  anywise 
notwithstanding,  (c) 

In  WITNESS,  &c. 


Practical  f  <')  Neither  mortgagor  nor  mortgagee  can  make  a  valid  lease  without  they  both 

suggestions.  concur  therein  (see  Vol.  I,  p.  510,  note  a),  unless  an  express  power  to  that  effect 
is  reserved  by  the  mortgage  deed  ;  it  therefore  necessarily  follows,  that  where 
a  power  of  this  kind  is  intended  to  be  conferred  upon  the  mortgagee,  or  reserved 
to  the  mortgagor,  one  of  the  following  clauses,  according  to  the  circumstances  of 
the  case,  should  be  inserted. 


Power  for 
mortgagee  to 
grant  leases. 


C.  "  Provided  always,  and  it  is  hereby  declared  and 
AGREED  by  and  between  the  said  parties  to  these  presents,  that  in 
case  of  default  in  payment  of  the  said  sum  of  £  and  interest 

at  the  time  hereinbefore  appointed  for  payment  thereof,  it  shall  be 
lawful  for  the  said  {mortgagee)^  his  heirs  or  assigns,  so  long  as  he  or 
they  shall  be  in  the  actual  possession  of  the  said  hereditaments  and 
premises,  or  in  receipt  of  the  rent  and  profits  thereof,  and  so  long 
as  any  sum  or  sums  of  money  shall  remain  charged  upon  the  said 
premises  by  virtue  of  these  presents,  by  any  deed  or  deeds,  and 
either  referring  or  not  referring  to  this  present  power,  to  demise  or 
lease  all  or  any  part  of  the  said  hereditaments  and  premises  at  rack- 
rent,  for  any  term  or  terms  of  years  not  exceeding  fourteen  years, 
in  possession  and  not  in  reversion,  so  that  there  be  reserved  in 
every  such  lease  the  best  improved  yearly  rent  that  can  reason- 
ably be  gotten  or  obtained  for  the  same ;  and  so  that  there  be  con- 
tained therein  a  proviso  for  re-entry  for  nonpayment  of  the  rent 
thereby  to  be  reserved  for  the  space  of  twenty-one  days  after  the 
same  shall  become  due  and  payable,  and  so  that  the  lessee  or 
lessees  covenant  for  payment  of  the  rent  thereby  to  be  reserved. 
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N*.I. 


and  80  that  such  lessee  or  lessees  bo  not  made  dispunishable  ior  Mortgage  imF«» 

KekoMj  miik  a 
U  mortgagor  is  to  be  empowered  to  grant  leases,  insert —  Potoer  of  Sale. 

D.  **  Provided  always,  and  it  is  hereby  declared  and  ^°^^  ^°^ 

moTtf^tigot  to 

AGREED  by  and  between  the  said  parties  to  these  presents,  that  it  grut  leaa«*. 
shall  be  lawful  for  the  said  (mortgagor),  his  heirs  or  assigns,  so  long 
as  he  or  they  shall  remain  in  possession  of  the  said  hereditaments 
and  premises,  and  whether  or  not  default  shall  have  been  made  in 
payment  as  aforesaid,  by  any  deed  or  deeds,  either  referring  or  not 
referring  to  this  present  power,  to  demise  or  lease  all  or  any  part 
of  the  said  hereditaments  and  premises  for  any  term  or  terms  of 
years  not  exceeding  fourteen  years  from  the  making  thereof,  so 
that  there  be  reserved  in  every  such  lease  the  best  improved  rent 
that  can  reasonably  be  gotten  or  obtained  for  the  same,  and  so  that 
such  lease  be  granted  in  possession  and  not  in  reversion,  and 
without  taking  any  fine,  premium,  or  foregift  for  the  making 
thereof,  and  so  that  there  be  contained  therein  a  proviso  for  re- 
entry for  nonpayment  of  the  rent  thereby  to  be  reserved  for  the 
space  of  twenty-one  days  next  after  the  same  shall  become  due ; 
and  so  that  the  lessee  or  lessees  execute  a  counterpart  thereof, 
and  therein  covenant  for  the  payment  of  the  rent  thereby  to  be 
reserved;  and  so  that  the  lessees  be  not  made  dispunishable  for 
waste;  which  counterpart  it  is  hereby  agreed  is  to  be  delivered 
over  to  the  said  {mortgagee)^  his  executors,  administrators  or  assigns, 
within  seven  days  next  after  the  execution  thereof."  • 

*  This  claose  and  the  two  following  clauses  when  required,  should  come  in  after  pnKtica] 
the  clause  providing  that  the  mortgagor  shall  enjoy  until  default.     .  snggealiaas. 

E.  **  Provided  always,  and  it  is  hereby  declared  and  poww  to  grant 
AGREED  by  and  between  the  said  parties  to  these  presents,  that  it  ™"»iog»««^ 
shall  be  lawful  for  the  said  {mortgagor),  his  heirs  and  assigns,  so  long 

as  he  or  they  shall  continue  in  possession  of  the  said  hereditaments 
and  premises,  and  whether  or  not  any  such  default  in  payment  as 
aforesaid  shall  have  been  made,  to  grant  mining  setts  in,  over,  under, 
and  throughout  all  or  any  part  of  the  said  hereditaments  and 
premises  hereby  granted  and  released,  with  such  reservations, 
powers  and  stipulations  as  are  usual  in  mining  setts,  agreeable  to  the 
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No.  I. 

Mortgage  in  Fee 
by  Appointment, 

Grant,  and 
Release,  with  a 
Power  of  Sale. 

Mortgagor  not 
to  graut  leases 
without  giving 
mortgagee  due 
notice. 


Practical 
suggestions. 


system  of  good  mining,  according  to  the  custom  of  the  country  in 
which  the  said  hereditaments  and  premises  are  situated. 

F.  "Provided  always,  and  it  is  hereby  further  cove- 
nanted, DECLARED  AND  AGREED,  that  in  casc  the  said 
(mortgagor)^  his  heirs  or  assigns,  shall  grant  any  such  lease  or 
leases  of  all  or  any  part  of  the  said  hereditaments  and  premises, 
under  the  power  for  that  purpose  reserved  to  him  as  aforesaid, 
he  the  said  (mortgagor),  his  heirs  or  assigns,  shall  and  will,  at  least 
fourteen  days  previously  to  the  granting  of  any  such  lease  or 
leases,  communicate  to  the  said  {rnortgagee),  his  executors,  adminis- 
trators or  assigns,  the  terms  upon  which  such  lease  or  leases  shall 
be  granted ;  and  also  shall  and  will  cause  the  lessee  or  lessees  to 
execute  a  counterpart  thereof  in  pursuance  of  the  terms  of  the 
power  hereinbefore  contained,  and  deliver  over  such  counterpart  to 
the  BdXdi{mortgagee),\\\B  executors,  administrators  or  assigns,  within 
seven  days  next  after  the  same  shall  be  made.  Provided 
NEVERTHELESS,  that  no  Icsscc  or  lessees  under  such  power  of 
leasing  shall  be  in  anywise  affected  or  prejudiced  for  want  of  such 
previous  communication  of  the  terms  of  such  letting,  or  for  want 
of  due  delivery  by  the  said  {mortgagor)^  his  heirs  or  assigns,  to 
the  said  (mortgagee),  his  executors,  administrators  or  assigns,  of 
such  counterpart  as  aforesaid,  anything  hereinbefore  contained  to 
the  contrary  thereof  in  anywise  notwithstanding. 

If  the  mortgagee  is  to  undertake  to  produce  title  deeds,  in  order  to  enable  the 
mortgagor  to  show  a  title  to  any  subsequent  purchaser  or  mortgagee,  the  follow- 
ing clause  should  be  inserted : — 


Agreement  by 
mortgagee  to 
produce  title 
deeds. 


G.  "  And  it  is  hereby  further  declared  and  agreed, 
and  particularly  the  said  {mortgagee)  doth  hereby  for  himself,  his 
heirs,  executors  and  administrators,  covenant  with  the  said 
{mortgagor),  his  heirs  and  assigns,  that  in  case  the  said  {mortgagor), 
his  appointees,  heirs  or  assigns,  shall  at  any  time  hereafter  enter 
into  any  contract  for  the  sale  or  mortgage  of  the  said  hereditaments 
and  premises,  or  any  part  thereof,  or  of  the  equity  of  redemption 
of  the  said  premises,  or  any  part  thereof,  that  then  and  in  such  case 
the  said  {mortgagee),  his  heirs,  executors,  administrators  or  assigns, 
will,  at  the  request  and  costs  of  the  taid  {mortgagor),  his  appoin- 
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No.  I. 
tecs,  heirs  or  assigns,  produce  and  show  forth  unto  the  intended  HortgagemFee 
purchaser  or  mortgagee,  his  heirs  or  assigns,  or  his  or  their  attorney,     J'J^  a^j 
solicitor,  agent  or  counsel,  all  and  singular  the  title  deeds  and  ■^e^«'^.  •fjf*  <» 

°  ,  .  .  Power  of  Sale, 

muniments   of    title    relating    to    the    said   hereditaments    and        

premises,  in  the  custody  or  possession  of  the  said  {mort(jagee\  his 
heirs,  executors,  administrators  or  assigns,  or  which  he  or  they  can 
procure  without  suit ;  and  at  such  like  request  and  costs  furnish 
true  and  attested  or  other  copies,  extracts  or  abstracts,  and  permit 
the  same  to  be  examined  and  compared  with  the  originals."  * 


•  See  practical  observations  upon  the  inconvenience  of  the  practice  of 
mortf^agor  being  unable  to  compel  mortgagee  to  produce  the  title  ueeds,  ante, 
p.  4,  note  (a). 
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No.  II 


SHORT  FORM  OF  MORTGAGE  BY  APPOINTMENT,  GRANT,  AND 
RELEASE,  WITH  POWER  OF  SALE,  AND  USUAL  MORTGAGE 
COVENANTS:  ADDITIONAL  COVENANTS,  WHERE  THE  MORT- 
GAGOR IS  TO  COVENANT  TO  INSURE  AGAINST  FIRE;  ALSO 
WHERE  VENDOR  AGREES  TO  ACCEPT  A  REDUCED  RATE  OF 
INTEREST  ON  PUNCTUAL  PAYMENT.  VARIATION  WHERE 
THE  ASSURANCE  IS  ONLY  A  SIMPLE  APPOINTMENT. 


1.  Parties. 

2.  Recital  of   conveyance  to    dower 

uses. 

3.  Of  agreement  for  loan. 

4.  Testatum:  mortgagor  appoints,  and 

also  grants  and  releases. 

5.  Habendum  to  mortgagee  in  fee. 

6.  Proviso  for  redemption. 

7.  Power  of  sale. 

8.  Foreclosure  clause. 

9.  Covenant  from  mortgagor  to  pay 

principal  and  interest. 

10.  That  he  has  good  right  to  convey. 

1 1 .  For  quiet  enjoyment  and  freedom 

from  incumbrances. 


12.  For  further  assurance. 

13.  Covenant  from  mortgagee  not  to 

exercise  power  of  sale  without 
giving  mortgagor  six  calendar 
months'  previous  notice. 

14.  That  mortgagor  shall  enjoy  until 

default. 


Substituted  and  additional  Clauses. 

A.  Variation  where  the  assurance  is  by 

way  of  appointment  only. 

B.  Covenant  to  insure  against  fire. 

C.  Clause  where  the  mortgagee  agrees 

to  accept  a  reduced  rate  of  interest 
upon  punctual  payment. 


Parties. 


Recital  of 
coDTeyance  to 
dower  uses. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  185  , 
Between  (mortgagor),  of,  &c.,  of  the  one  part,  and  (mortgagee), 
of  &c.,  of  the  other  part. 

2.  Whereas  by  indenture  dated  the  day  of  ,  and 
made  between  (vendor),  esquire,  of  the  first  part,  the  said  {mort. 
gagor),  of  the  second  part,  and  {mortgagee's  dower  trustee),  of  the 
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third  part,  the  hereditaments  and  premises  hereinafter  described       N^n, 
were  limited  to  such  uses  as  the  said  {inortgagor)  should  at  any      Mortgage 

•  •  by  Appointment, 

tmie  by  deed  appomt,  and  m  default  of  such  appomtment,  TO  tiie     Grant,  and 
USE   of  the  said    [inortgagor)   for   life,  without   impeachment   of  p^^^^ofSak 
waste,  with  a  limitation  TO  the  use  of  the  said  {dower  trustee),  his  and  Covenants. 
executors  and  administrators,  during  the  life  of,  and  in  trust  for 
the  said  {mortgagor)  and  his  assigns,  with  the  ultimate  limitation 
to  the  use  of  the  said  (mortgagor),  his  heirs  and  assigns  for  ever. 

3.  And  whereas  the  said  (mortgagee)    at  the  request  of  theOJ'^""®"' 
said  (mortgagor),  hath  agreed  to  advance  him  the  sum  of  600/.  on 

the  security  of  the  said  hereditaments  and  premises. 

4.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  0^^^^**°'!^/ 
the  said   agreement,   and   in   consideration   of  the   sum   of  600/.  apFin^s  a°d 

...  .  \  1  •  *^  grants  and 

sterling  this  day  paid  by  the  said  (mortgagee)  to  the  said  (mortgagor),  releases. 
the  receipt  of  which  the  said  (mortgagor)  hereby  acknowledges, 
and  therefrom  doth  release  and  for  ever  discharge  the  said  (mort- 
gagee), his  heirs,  executors,  administrators  and  assigns;  He  the 
said  (mortgagor)  in  execution  of  the  power  reserved  to  him  by  the 
said  hereinbefore  recited  indenture,  doth  by  this  present  deed 
absolutely  and  irrevocably  appoint,  (a)  [and  by  way  of  further 
assurance  doth  by  these  presents  grant,  release  and  confirm  unto 
the  said  (mortgagee)  and  his  heirs],  ALL  [Describe  parcelsJ]  And 
all  rights,  members  and  appurtenances  to  the  said  premises  belonging, 
AND  all  the  estate,  right,  title  and  interest,  both  legal  and  equitable, 
of  him  the  said  (mortgagor)  therein :  together  with  all  deeds  and 
writings  relating  to  the  title  thereof,  in  the  possession  of  the  said 
(mortgagor)^  or  which  he  can  obtain  without  suit. 

5.  To  have  AND  TO  HOLD  the  Said  (short  general  description),  and  Habendum  to 
all  and  singular  other  the  hereditaments  and  premises  hereinbefore  fee. 


(a)  If  the  mortcage  is  to  be  by  a  simple  appointment  only,  omit  the  words 
within  brackets  above,  and  also  the  habendum  clause,  and  substitute  in  place 
thereof — 

X.  "That   all,   &c   (describe  parcels)   with  their  rights.  Variation  where 

the  assurance  is 

members  and  appurtenances,  shall  from  henceforth  be  and  enure  by  way  of 
to  the  use  of  the  said  (mortgagee)  his  heirs  and  assigns  for  ever."  ■PP<>'°*'"*"*' 
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No.  II.      described,   and  hereby  granted   and  released,   with  their  appur- 

Mortgage     tenanccs,  unto  the  said  (mortgagee)   and  his  heirs,  TO  the  use  of 

^Grlnr^mid^  ^^^  *^®  ^^^^  {^ortgaffee),  his  heirs  and  assigns  for  ever ;  subject 

Rdease,  with   NEVERTHELESS  to  the  proviso  for  redemption,  and  the  powers, 

and  Covenants,  provisoes  and  declarations  hereinafter  contained. 


Proviso  for 
redemption. 


6.  Provided  always,  that  if  the  said  {mortgagor)^  his  heirs, 
executors,  administrators  or  assigns  shall,  on  the  '  day  of  , 
next,  pay  unto  the  said  (mortgagee)  his  executors,  administrators  or 
assigns,  the  sum  of  600/.  sterling,  together  with  interest  for  the 
same  at  the  rate  of  61.  for  every  100/.  by  the  year  without 
deduction,  then  the  said  {mortgagee)^  his  heirs  or  assigns,  will  at 
any  time  thereafter,  at  the  request  and  costs  of  the  said  {mortgagor), 
his  appointees,  heirs  or  assigns,  reconvey  the  said  hereditaments 
and  premises  unto  the  said  {mortgagor),  his  appointees,  heirs  and 
assigns,  free  from  all  incumbrances  created  therein  by  the  said 
(mortgagee),  his  heirs  or  assigns. 


Power  of  sale. 


7.  Provided  also,  that  if  default  shall  be  made  in  payment 
of  the  said  sum  of  600/.  and  interest,  or  any  part  of  the  same,  at 
the  time  hereinbefore  appointed  for  payment  thereof,  then,  and 
at  any  time  thereafter,  it  shall  be  lawful  for  the  said  (mortgagee), 
his   heirs,   executors,   administrators   or  assigns,   either  with  or 
without   the   concurrence   of  the  said   (mortgagor),   his  heirs   or 
assigns,  to  sell  the  said  hereditaments  and  premises,  or  any  part 
thereof,  by  public  auction  or  private  contract,  either  together  or 
in  parcels,  for  such  price  as  may  appear  reasonable,  with  power  to 
buy  in  and  re-sell  the  same,  without  being  responsible  for  any  loss 
that  may  be  thereby  incurred ;  and  also  to  enter  into  such  con- 
tracts, stipulations  and  conveyances  as  may  be  deemed  expedient 
for  the  purpose  of  perfecting  such  sale  or  sales ;  and  also  to  give 
receipts  for  the  purchase-moneys,  which  shall  effectually  exonerate 
the  parties  paying  the  same  from  all  responsibility  with  respect  to 
the  application  thereof,  or  from  inquiring  into  the  necessity  or 
expediency  of  any  such  sale  or  sales,  or  whether  any  such  default  in 
payment  as. aforesaid  shall  have  been  made.  And  do  and  shall  stand 
possessed  of  the  purchase-moneys,  in  trust,  Jirst,  to  defray  the 
incidental  expenses  of  such  sale  or  sales;  secondly,  to  retain  the 
said  principal  sum  of  600/.  and  interest,  or  so  much  thereof  as 
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shall  be  then  due  on  this  security ;  and  thirdly y  to  pay  over  the       No.  n. 

surplus  moneys  (if  any)  to  the  said  {rnorUjagor )y  his  heirs,  execu-     Martgngt 

tors,  aduiiuistrators  or  assigns.  ^nK^Lmd^ 

ReUtm,  with 

8.  Provided  also,  that  this  power  of  sale  shall  not  deprive  andCopmamu. 
the  said  {mort(jagee)y  his  heirs,  executors,  administrators  or  assigns,  Forecloanre 
of  the  rigiits  and  remedies,  by  foreclosure  or  otherwise,  of  a  mort-  <='»°»«- 
gagee  in  ordinary  cases,  {h) 

9.  And   the   said  (mortgagor)    doth    hereby   for   himself,    his  Coyenant  from 
heirs,  executors  and  administrators,  covenant  with  the  said  {mort-  ^^^J^^,cipai 
gagee)y  his  heirs,  executors,  administrators  and  assigns,  that  he  """^  ""t^"**^ 
the  said  {mortgagor),  his  executors  or  administrators,  will  on  the 

day  of  next,  pay  unto  the  said  {mortgagee),  his  executors, 

administrators  or  assigns,  the  full  sum  of  600Z.  sterling,  together 
with  interest  for  the  same  at  the  rate  of  5/.  for  every  100/.  by  the 
year  without  deduction,  (c) 

10.  And   also,   that   he  the   said  {mortgagor)  now   hath   in  That  be 
himself  good  right  to  convey  {d)   the  said    hereditaments  and  j"  ^*^  "^^' 
premises,  with  their  appurtenances,  unto  and  to  the  use  of  the 

said  {mortgagee),  his  heirs  and  assigns,  in  manner  aforesaid. 

11.  And  further,  that  the  same  hereditaments  and  premises  For  qniet 
shall  or  may  be  held  and  enjoyed  according  to  the  limitations  and  ^^j^"!^^ 
provisions  hereinbefore    contained,   without    let,    suit,   eviction,  incumbrances, 
denial  or  disturbance   of    or   by   the   said   {mortgagor),   or   any 

other  person  or  persons  whomsoever,  and  that  free  from  all 
estates,  rights,  titles,  liens,  charges  and  incumbrances  whatsoever. 

12.  And  moreover,  that  the  said  {mortgagor),  and  all  persons  Forfartber 
whomsoever  rightfully  claiming  any  estate  or  interest,   legal  or 


(fr)  If  breritj  is  desirable,  the  foreclosure  clause  may  be  safely  omitted :  ^'^^^ 
(see  ante,  page  37.)  ingg**!**. 

{e)  If  the  intercrt  is  to  bo  payable  half-}'early,  insert  here  Clause  1 1  from 
last  precedent,  but  reserving  the  interest  at  &/.  instead  of  Al.  per  cent. 

((/)  If  the  aMoranco  is  by  simple  appointment  only,  for  *'  convey,*^  substitute 
"  appoint" 


assnrance. 
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No^.       equitable,  in  the  said  hereditaments  and  premises,  shall  and  will 

MoHgage     from  time  to  time,  and  at  all  times  during  the  continuance  of  this 

G^a^^and  '  sccurity,  at  the   request  of  the  said   (mortgagee),  his  executors, 

Po^s^ofSaie  ^^^^^^^^istrators  or  assigns,  but  at  the  costs  of  the  said  (mortgagor), 

and  Covenants,  his  appointees,  hcirs  or  assigns,  make,  do,  acknowledge,  enter  into. 

For  further       cxecutc  and  perfect  all  such  further  assurances  for  the  further, 

better,   or  more  satisfactorily  assuring  and  confirming   the   said 

hereditaments   and   premises,   unto   and   to   the   use   of  the  said 

(mortgagee),  his  heirs  and  assigns,  according  to  the  true  intent  and 

meaning  of  these  presents,  as  the  said  (mortgagee),  his  executors, 

administrators  or  assigns,  or  his  or  their  counsel  in  the  law,  shall 

direct,  (e) 

In  witness,  &c. 


(e)  If  the  mortgagor  is  to  covenant  to  insure  against  damage  by  fire,  insert 
the  clause  following  : — 

To  insure  B.  And  LASTLY,  that  the  said  (mortgagor)  his  heirs,  executors, 

byXe.  ^™^^^  administrators  or  assigns,  will,  at  his  or  their  own  costs,  at  all 
times  during  the  continuance  of  this  security,  keep  all  the  build- 
ings upon  the  said  hereditaments  and  premises  constantly  insured 
against  damage  by  fire  in  the  sum  of  6001.  or  upwards,  in  some 
respectable  insurance  office,  to  be  approved  of  by  the  said  (mortgagee), 
his  executors,  administrators  or  assigns ;  and  also  will,  immediately 
upon  payment  of  the  premiums  to  become  due  in  respect  of  such 
insurance,  deliver  the  receipts  and  vouchers  for  the  same  to  the 
said  (mortgagee),  his  executors,  administrators  or  assigns.     And 
in  case  the  said  (mortgagor)^  his  heirs,  executors,  administrators  or 
assigns,  shall  fail  to  keep  such  policies  of  insurance  on  foot,  it 
shall  be   lawful,  but   not   imperative,   for  the   said   (mortgagee), 
his  executors,  administrators  or  assigns,  so  to  do,  and  all  sums 
of  money  which  he  or  they  shall  so  expend,  shall  be  a  further 
charge    on    the    said    hereditaments  and    premises,   and    carry 
interest  at  the  rate  aforesaid.     And  all  sums  of   money  to  be 
received  in  respect  of  such  policy  or  policies  of  insurance  shall 
be   received   by   the  said    (mortgagee),   his    executors,    adminis- 
trators  or   assigns,    and   be  held   by   him   or  them,   in   trust 
for    securing    the    repayment    of    the    said    sum    of  600/.  and 
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13.  And  the  said  {mortgagee)  doth  hereby  for  himself,  his  heirs,  No.  ii. 
executors  and  administrators,  covenant  with  the  said  {mortgagor)^  Aturiga,/e 
his  appointees,  heirs  and  assigns,  tiiat  he  the  said  {mortgagee),  his  ^cr^u,  and  ' 
heirs,  executors,  administrators  or  assinjns,  will  not  exercise  the  r/^'**"**  f*^*, 

'  '  o      »  Powers  of  HaU 

power  of*  sale  hereinbefore  contained,  without  giving  six  calendar  u^  Covaumu. 
months  previous  notice  thereof  in  writing  to  the  said  (mortgagor),  Covenant  from 
his  heirs*  or  assigns,  or  leaving  the  same  at  his  or  their  last  or  ^"^^^^  "*'' 
usual  place  of  abode  in  England.     Provided  always,  that  no  p?**' "'^  "i*'" 

....  without  giving 

purchaser  under  such  power  of  sale  shall  be  in  anywise  prejudiced  mortgagor  six 

„.  ■.     .         ,  calendar  months 

or  affected  thereby.  previoua  notice. 

14.  And  also,  that  until  default  shall  be  made  in  payment  of  Tiiat  mortsjagor 

shall  enjoy  until 

the  said  sum  of  600Z.  and  interest,  it  shall  be  lawful  for  the  said  default. 
{mortgagor),  his  appointees,  heirs  or  assigns,  to  hold  and  enjoy  the 
said  hereditaments  and  premises,  and  to  receive  the  rents  and  profits 
thereof,  without  let,  suit,  eviction,  denial  or  disturbance  by  the 
said  {mortgagee),  his  heirs  or  assigns,  or  any  other  person  whom- 
soever rightfully  claiming  under  him  or  them.  {/) 
• 
In  witness,  &c 


interest,  and  any  sums  of  money,  which  may  have  been  expended  in 
keeping  up  such  insurance  or  insurances;  and  subject  thereto 
IN  TRUST  for  the  said  {mortgagor),  his  executors,  administrators 
and  assigns. 

(/)  If  a  reduced  rate  of  interest  is  to  be  received  upon  punctual  payment, 
insert  here  the  following  clause : — 

C.  And  also,  that  if  the  said  {mortgagor),  his  appointees,  heirs,  Covenant  from 

1      •    .  .  1     11   /.  •  •  1       •         mortgagor  to 

executors,  admmistrntors  or  assigns,  shall  from  tune  to  tune  during  a<t;ept  a  re<iuc«-d 
the  continuance  of  this  security,  regularly  pay  the  interest  on  the  J^I^AuncIuul 
said  sum  of  600/.,  or  so  much  thereof  as  shall  be  then  due,  at  the  p«)'"eat- 
rate  of  il  for  every  100/.  by  the  year,  by  two  equal  half-yearly 
payments,  on  the  day  of  and  the  day  of  in 

every  year,  or  within  one  calendar  month   next  thereafter,  then 
the  said  {mortgagee),  his  executors,  administrators  or  assigns,  will 
accept  such  interest  at  4/.  per  cent,  in  lieu  of  the  higher  rate  of 
VOL.    II.  E 
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No.  II.       interest  hereinbefore  reserved,  for  every  half-year  for  which  such 
Mortgage     rcduccd  interest  shall  be  paid.* 

hy  Appointment, 

Grant,  and  

Release,  with 

Powers  of  Sale 

and  Covenants.      *  An  agreement  to  pay  an  increased  rate  of  interest  in  default  of  punctual 
.  payment,  will  be  in  the  nature  of  a  penalty,  which  a  court  of  equity  will  always 

Practical  relieve  against.     But  where  a  higher  rate  of  interest  is  reserved,  it  may  be 

0  servations.  provided  that  it  shall  be  reduced  on  punctual  payment,  which,  if  made  accord- 
ingly, equity  will  compel  the  mortgagee  to  accept ;  and  if  not  so  paid,  the  higher 
rate  of  interest  may  be  enforced,  which  equity  will  refuse  to  relieve  against : 
{Joy  V.  Cox,  Pre.  Cha.  160;  Halifax  (Marquis  of)  v.  Higgins,  2  Vern.  134; 
Holies  (Lady)  v.  Wyse,  ib.  289  ;  Strode  v.  Parker,  ib.  316  ;  Bonafons  v.  Rybot, 
3  Burr.  1734  ;  Stanhope  v.  Manners,  2  Eden.  197  ;  and  see  1  Hughes  Pract. 
Mort.  63,  64.) 

Usury  laws  now      As  all  the  Usury  Acts  which  restrict  the  amount  of  interest  to  be  reserved 

repealed.  upon  mortgages  and  other  securities  of  a  like  nature  are  repealed  by  the  recent 

statute  (17  &  18  Vict.  c.  90,  s.  1),  it  will  no  longer  be  necessary  to  confine  the 
interest  to  bl.  per  cent.,  there  being  now  no  law  in  force  to  restrict  the  amount  to 
limit. 

Operation  of  the      It  must,  however,  be  borne  in  mind  that  the  act  relates  only  to  future,  and 

act  prospective    not  to  past,  transactions,  and   will  not  therefore  affect  any  that  were   done 

°"'^*  previously  to  its  passing :  (l 0th  August,  1854.) 
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No.  III. 


MORTGAGE  BY  WAY  OF  GRANT  AND  RELEASE.  VARIATION 
WHERE  THE  ASSURANCE  IS  MADE  BY  HUSBAND  AND  WIFE, 
THE  LATTER  CONCURRING  FO^l  THE  PURPOSE  OF  BARRING 
HER  TITLE  TO  DOWER. 


1.  Parties. 

2.  Testatum  :  mortgagor  grants. 

3.  Habendum. 


Additional  Clause. 

A.  Covenant  from  mortgagor  that  deed 
shall  be  acknowledged  by  his  wife. 


1.  THIS  INDENTURE,  made  the       day  of        A,D.  185     ,  P»rtie«. 
Between  {mortgagor)  of,  &c.,  (a)  of  the  one  part,  and  {mortgagee) 

of,  &c.,  of  the  other  part. 

2.  WITNESSETH,  that  in  consideration  of  the  sum  of  1,500/.  Testatum, 
sterling,  this  day  paid  by  the  said  {mortgagee)  to  the  said  {mort- 
gagor), the  receipt  of  which  the  said  {mortgagor)  hereby  acknow- 
ledges, and  therefrom  also  releases  the  said  {mortgagee),  his  heirs, 
executors,  administrators  and  assigns ;  the  said  {mortgagor)  Doth  Mortgagor 
by  these  presents  grant,  release  and  confirm  {b)  unto  the  said 


(")  If  the  wife  is  a  concurnng  party,  add — 

"and  {Christian  name  of  xoife)  his  wife." 

(6)  If  the  wife  is  a  party,  add — 

**  and  the  said  {Christian  name)  the  wife  of  the  said  {mortgagor) 
for  the  purpose  of  releasing  her  right  of  dower  in  the  hercdita- 

E  2 


52 


CONCISE   PRECEDENTS   IN 


No.  III. 

Mortgage  by 

way  of  Grant 

and  Release, 

with  Powers  of 

Sale  and  usual 

Covenants. 

All-estate 
clause. 

All-deeds 
clause. 


{mortgagee)  and  his  heirs,  All,  &c.  [Here  describe  parcels], 
and  all  rights,  members  and  appurtenances  to  the  said  heredita- 
ments and  premises  belonging  or  appertaining ;  And  all  the  estate, 
right,  title  and  interest,  both  legal  and  equitable,  of  the  said 
(mortgagor)  (c)  therein.  Together  with  all  deeds,  evidences  and 
writings  relating  to  the  title  of  the  said  hereditaments  and  pre- 
mises, in  the  custody  of  the  said  {mortgagor),  or  which  he  can 
obtain  without  suit. 


Habendum. 


3.  To  HAVE  AND  TO  HOLD  the  Said  {short  general  description) 
and  all  and  singular  other  the  hereditaments  and  premises  hereby 
granted,  with  their  appurtenances,  unto  and  to  the  use  of  the  said 
{mortgagee),  his  heirs  and  assigns  for  ever.  Subject  nevertheless  to 
the  proviso  for  redemption,  and  the  powers,  provisoes,  declara- 
tions and  agreements  hereinafter  contained.  [Here  insert  proviso 
for  redemption;  power  of  sale;  foreclosure  clause.  Covenants 
from  mortgagor  for  payment  of  principal  and  interest ;  that  mort- 
gagor has  good  right  to  convey  ;  for  quiet  enjoyment ;  freedom  from 
incumbrances ;  and  for  further  assurance ;  {d)  And  ALSO  that 
mortgagee  will  not  exercise  poioer  of  sale  without  giving  mortgagor 


ments  and  premises  hereinafter  described,  and  with  the  privity  and 
approbation  of  the  said  {mortgagor).  Doth  by  these  presents  re- 
mise, release,  and  quit  claim." 


(c)  If  the  wife  is  a  party,  add — 

"and  the  said  {Christian  name)  his  wife." 


(d)  Where  the  wife  is  a  party  to  the  deed,    insert    here    the  following 
covenant : — 


Covenant  from 
mortgagor  that 
deed  shall  be 
acknowledged 
by  his  wife. 


A.  "  And  lastly  that  these  presents  shall  forthwith  at  the 
costs  of  the  said  {mortgagor),  be  duly  acknowledged  by  the  said 
{Christian  name)  his  wife,  she  hereby  consenting,  and  otherwise 
perfected  with  the  solemnities  prescribed  by  law  for  rendering  the 
deeds  of  married  women  effectual  for  releasing  or  extinguishing 
their  estates  or  interests  in  freehold  estates." 
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six  calendar  months  previous  notice,  and  that  mortgagor  shall  enjoy  No.  III. 

uTitil  defauUt  as  in  last  precedent,  clause  9  to  14,  inclusive,  pp.  47  Afortgage  8y 

4     40  1  wttfo/Grcmt, 

mth  Potoeri  0/ 

T                            o  Side  aitd  ustuU 

In  witness,  &C                                                   '  CovenanU. 


[See  forms  of  Memorandum  of  Acknowledgment,  and  Certificate 
of  Acknowledgment,  ante,  Vol.  I.,  Part  I.,  Section  I.,  No.  VII., 
clauses  1  and  2,  pp.  67,  68.] 
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No.  IV. 


MORTGAGE  BY  DEMISE,  WITH  USUAL  COVENANTS. 


1.  Parties. 

2.  Testatum,    by   which    mortgagor 

demises. 

3.  Habendum  to  mortgagee  for  1,000 

years. 

4.  Proviso  for  redemption. 


5.  Covenant  from  mortgagor  that  he 

has  good  right  to  demise. 

6.  For  quiet  enjoyment  after  default; 

and  freedom  from  incumbrances. 

7.  For  further  assurance. 


Parties.  1.  THIS  INDENTURE,  made  the        day  of        A.D.  18     , 

Between  {mortgagor)  of,  &c.,  of  the  one  part,  and  {mortgagee)  of, 
&c.,  of  the  other  part. 


Testatum,  by 
which  mort- 
gagor demises. 


2.  WITNESSETH,  that  in  consideration  of  the  sum  of  1,000Z. 
sterling,  this  day  paid  by  the  said  {mortgagee)  to  the  said  {mort- 
gagor), the  receipt  of  which  the  said  {mortgagor)  hereby  acknow- 
ledges, and  therefrom  doth  release  and  for  ever  discharge  the  said 
{mortgagee),  his  heirs,  executors,  administrators  and  assigns.  He 
the  said  {mortgagor)  DOTH  by  these  presents  grant,  (a)  bargain. 


Mortgage 
assurances  by 
demise,  strictly 
speaking, 
operate  as  a 
bargain  and 
sale,  and  not  as 
a  lease  at 
common  law. 


(a)  The  usual  operative  words  in  a  mortgage  by  demise  are,  "  grant,  bargain, 
sell  and  demise,"  which  assurance,  strictly  speaking,  operates  as  a  bargain  and 
sale,  thus  vesting  the  possession  in  the  grantee  without  entry  under  the  Statute 
of  Uses  (stat.  27  Hen.  8),  and  not  as  a  demise  at  common  law,  the  latter  of 
which,  until  the  entry  of  the  grantee,  passes  no  more  than  an  interesse  termini 
in  the  premises.  Some  gentlemen  have  indeed  exercised  a  superabundant  de- 
gree of  caution  by  stating  expressly,  that  the  assurance  is  to  operate  "  by  way  of 
bargain  and  sale,  taking  effect  by  force  of  the  statute  for  transferring  uses  into 
possession"  in  order  to  prevent  the  assurance  being  by  any  possibility  construed 
into  a  demise  at  common  law.  There  can,  however,  be  no  reasonable  appre- 
hension of  this  construction  being  adopted  in  any  court  either  of  law  or  equity ; 
for,  as  a  learned  writer  very  justly  observes  (see  Hayes'  Con.  571,  4th  ed.),  "an 
example  of  a  lease  or  demise  operating  necessarily  and  exclusively  at  common 
law,  cannot  very  easily  be  given,  because  the  rent  reserved  is  alone  sufficient  to 
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sell   and   demise    unto   the    said   {mortgagee)  (b)   All,    [Here      No.  IV. 
DESCRIBE  parcels],  and  all  rights,  members  and  appurtenances  to    MoHya,jtby 
the  sjiid  premises  belonging;  (c)  And  also  all  deeds  and  writings  ^^^'J^J^. 

relating  to  the  title  of  said  promises  in  the  custody  or  power  of  the        

said  (mortgagor),  or  which  he  can  procure  without  suit,  {d) 

3.  To  HAVE  AND  TO  HOLD  the  said  {short  general  description^,  Habendnm  to 
and  all  and  singular  other  the  premises  hereinbefore  described  and  i^ooo  jtm. 
hereby  demised,  with  their  appurtenances,  unto  the  said  {mortgagee), 

his  executors,  administrators  and  assigns,  henceforth  for  the  term 
of  1,000  years,  without  impeachment  of  waste,  subject  nevertheless  to 
the  proviso  for  redemption,  and  the  powers,  provisoes,  declarations 
and  agreements  hereinafter  contained;  Yielding  and  paying 
therefore  yearly  and  every  year  during  the  said  term,  on  the  29th 
of  September,  the  rent  of  one  pepper-corn,  if  the  same  shall  be 
lawfully  demanded,  (e) 

4.  Provided  always,  and  it  is  hereby  declared  and  agreed,  ProTUo  for 
by  and  between  the  said  parties  to  these  presents,  that  if  the  said 


raise  a  use  and  to  render  the  instrument  capable  of  efTect  as  a  bargain  and  sale. 
In  a  mortgage  the  consideration  expressed  in  the  deed  must  necessarily  raise  a 
use,  and  the  mortgagee  is  presently  in  possession  under  the  statute  without 
entry." 

(h)  It  is  a  common  practice  to  annex  words  of  limitation  to  the  demise  to  the  It  ia  the  more 
party.     This,  however,  is  unnecessary,  no  words  of  limitation  being  essential  to  correct,  thoogh 
tbe  creation  of  a  term  of  years  ;  which,  strictly  speaking,  it  is  correct  to  omit  in  not  the  most 
the  premises,  and  to  insert  in  the  habendum  ;  it  being  the  office  of  the  premises  ^^^  practice, 
to  name  the  grantee  and  describe  the  parcels,  and  of  the  habendum  to  limit  the  ^  *""''  ^^ 
estate.  liraiution  to 

execntors  va  the 

(c)  The  all-estate  clatise  ought  never  to  be  inserted  in  mortgages  by  demise,  cijuu*. 
or  in  any  other  assurance  under  which  the  grantee  takes  a  limited  interest,  such 
being  inconsistent  with  his  estate,  and  only  applicable  to  a  conveyance  under  ~^  j 
which  the  whole  estate  in  the  premises  is  conveyed  from  the  grantor  to  the 
grantee ;  still,  although  incorrect  in  point  of  form,  it  will  not  substantially  affect 
the  assurance,  the  operation  of  which  may  be  controlled  by  the  habendum. 

(rf)  The  all-deeds  clause  should  always  be  inserted  in  a  mortgage  by  demise,  All-deeds  clauee 
because  a  termor,  for  however  long  a  term,  has  no  right  as  such  to  dfinaml  the  ^  ^  onutt4!d  in 
custody  of  the  title  deeds  whii;h,  projwrly  speaking,  appertain  to  the  inheritance  :  roortg*€"'  '>7 
{Harper  v.  Faulder,  4  Alad.  129;   H'uewan  v.  Westlaiul,  1  You.  &  Jerv.  117  ;  **«''»»^ 
1  ilughes  Tract.  Mort.  149.) 

Render  of  rent  a 

(e)  The  render  of  a  pepper-corn  or  other  nominal  rent  is  rather  a  formal  forn^K  mther 
than  an  essential  part  of  a  mortgage  by  demise,  the  object  being  to  raise  a  use  tl>»n  mi  psentlal 
under  the  statute,  but  for  this  the  previous  pecuniary  consideration  is  amply  l*^ .    "'''"*'* 
sufficient.  '   »<>'■"«•'"•• 


5« 
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No.  IV.       {mortgagor),  his  heirs,  executors,  administrators  or  assigns,  shall 

Mortgage  by   pay  or  cause  to  be  paid  unto  the  said  {mortgagee),  his  executors, 

usualCovenants.  administrators  or  assigns,  the  sum  of   1,000Z.  sterling,  together 

with  interest  for  the  same  at  the  rate  of  4/.  for  every  100/.  by  the 


year,   on 


the 


day  of 


now   next   ensuing,  without 


deduction,  then  and  in  such  case  the  said  term  of  1,000  years 
shall  cease,  determine,  and  be  void,  to  all  intents  and  purposes 
whatsoever ;  (y)  [Here  insert  powers  of  sale,  but  restricting  the 
exercise  of  such  power  to  the  personal  representatives  of  the  mortgagee, 
and  the  1,000  years'  term^  ut  ante.  No.  II.,  clause  7,  p.  46.  Insert 
ALSO  covenant  to  pay  principal  and  interest,  ut  ib.  clause  9,  p.  47.] 


Covenant  from 
mortgagor 
that  he  has 
good  right  to 
demise. 


5.  And  also,  that  he  the  said  {mortgagor)  now  hath  in  himself 
good  right,  full  power,  and  lawful  and  absolute  authority  to 
grant  and  demise  the  said  messuages  or  tenements  and  premises 
unto  the  said  {mortgagee),  his  executors,  administrators  and 
assigns,  for  the  said  term  of  1,000  years,  in  manner  aforesaid, 
according  to  the  true  intent  and  meaning  of  these  presents. 


For  quiet 
enjoyment  after 
default, 


6.  And  further,  that  if  default  shall  be  made  in  payment  of 
the  said  sum  of  1,000/.,  and  the  interest  thereof,  or  any  part  of 
the  same  respectively,  contrary  to  the  aforesaid  proviso,  and  the 
true  intent  and  meaning  of  these  presents,  it  shall  be  lawful  for 
the  said  {mortgagee),  his  executors,  administrators  and  assigns, 
into  and  upon  all  and  singular  the  said  hereby  demised  mes- 
suages or  tenements  and  premises  to  enter,  and  the  same  with  the 


Practical 
remarks. 


Whether  a 
receipt  of 
mortgage  money 
on  a  mortgage 
by  demise,  or 
underlease,  will 
be  sufficient 
to  reinvest  a 
mortgagor  of 
bis  original 
estate. 


(f)  The  proviso  for  redemption  in  a  mortgage  by  demise  commonly  stipulates 
that  upon  payment  of  principal  and  interest  on  a  certain  day  the  term  shall 
cease,  so  that,  if  the  condition  be  performed,  the  mortgagor  will  be  in  possession 
of  his  former  estate,  without  the  necessity  of  any  reconveyance  or  surrender  of 
the  term. 

It  seems  also,  that  since  the  statute  8  &  9  Vict.  c.  112  declares  every  satisfied 
term  shall  cease,  a  receipt  from  a  mortgagee  acknowledging  satisfaction  of  the 
mortgage  debt  where  a  mortgage  has  been  effected  by  demise  or  underlease, 
will  operate  as  a  cesser  of  the  term,  and  that  there  will,  consequently,  be  no 
actual  necessity  for  either  a  surrender  or  assipiment  to  divest  the  legal  estate 
in  the  mortgagor  or  other  owner  of  the  reversion,  notwithstanding  the  estate  of 
the  mortgagee  has  become  absolute,  in  consequence  of  the  mortgagor's  default 
in  payment  of  the  principal  and  interest  on  the  day  appointed  ;  still  for  all  this, 
it  will  probably  be  some  time,  and  perhaps  not  before  some  judicial  opinion  has 
been  pronounced  upon  the  subject,  before  the  profession  will  be  satisfied  to  rely 
upon  this  doctrine  in  practice. 
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appurtenances  to  hold  and  enjoy,  and  the  rents,  issues  and  profits      No.  IV. 

thereof  to  receive  and  take,  to  and  for  his  and  their  own  use    Morigagelm 

and  benefit,  for  all  the  unexpired  residue  of  the  said  terra  of  ^^^^^ <,p„„p,^^ 

1,()00  years  which  shall  be  therein  then  to  come  and  unexpired, 

without  let,  suit,  eviction,  ejection,  interruption  or  denial,  from  or 

by  the  said  {mortgagor)^  his  heirs  or  assigns,  or  any  other  person 

or  persons  whomsoever :  And  that  freely,  clearly,  and  absolutely  Fi'^edom  from 

exonerated  and  discharged,  defended,  saved  harmless   and   kept 

indemnified    by    the   said   {mortgagor),   his    heirs,    executors   or 

administrators,  of,  from  and  against  all  former  and  other  estates, 

rights,  titles,  liens,  charges  and  incumbrances  whatsoever. 


aasorance. 


7.  And  mobeover,  that  the  said  (mortgagor),  and  all  persons  f^"/,,[^|[5.^*"' 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable, 
in  the  said  messuages  or  tenements  and  premises,  shall  and  will, 
from  time  to  time  and  at  all  times  hereafter,  at  the  request  of 
the  said  (mortgagee),  his  executors,  administrators  or  assigns,  but 
at  the  costs  of  the  said  (mortgagor),  his  heirs  or  assigns  (until  the 
exercise  of  the  aforesaid  powers  of  sale,  or  the  absolute  foreclosure 
of  the  equity  of  redemption  of  the  said  hereby  demised  messuages 
or  tenements  and  premises,  and  afterwards  at  the  costs  of  the 
parties  requiring  the  same),  enter  into,  execute  and  perfect  all 
such  further  assurances,  for  the  more  perfectly  or  satisfactorily 
assuring  the  said  hereby  demised  premises  unto  the  said  (mort- 
gagee), his  executors,  administrators  and  assigns,  for  all  the  then 
unexpired  residue  of  the  said  term  of  1,000  years,  as  the  said 
(mortgagee),  his  executors,  administrators  or  assigns,  or  his  or 
their  counsel  in  the  law,  shall  require. 

In  witness,  &c. 


58 


CONCISE   PRECEDENTS  IN 


No.  V. 


MORTGAGE  IN  FEE  UNDER  THE  BENEFIT  BUILDING  SOCIETIES 
ACT,  BY  GRANT  AND  RELEASE.  VARIATION  WHERE  THE 
ASSURANCE  IS  BY  DEMISE,  (a) 


1.  Parties. 

2.  Recital  of  conveyance  to  mortgagee 

in  fee. 

3.  That  building    society    has    been 

formed  according  to  act  of  Par- 
liament. 

4.  Of  agreement  for  loan. 

5.  Testatum. 

6.  Habendum. 

7.  Proviso  for  redemption. 

8.  Power  of  entry  and  sale. 

9.  All  persons   having  possession  of 

mortgage  deed,  and  professmg 
to  act  as  trustees,  to  be  deemed 


as  such  in  favour  of  purchasers. 
Trustees'  receipts  to  be  sufficient 
discharges. 

10.  Covenant  from  mortgagor  to  pay 

his  monthly  subscription  and 
monthly  interest. 

11.  To    perform    the    rules     of    the 

society. 

12.  la    default   thereof,   to    pay   the 

whole  principal  and  interest  due 
on  the  mortgage. 

13.  That    mortgagor   has  good  right 

to  convey. 

14.  For  quiet  enjoyment  after  default. 

15.  For  further  assurance. 


Parties. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  18     , 
Between  {mortgagor),  of,  &c.,   of  the   one  part,  and  {trustees^ 


Practical  (a)  It  was  formerly  a  common  practice  in  mortgages  of  the  above  description 

observations  to  insert  a  clause  by  which  the  mortgagor  attorned  as  tenant  to  the  trustees  at 
a  yearly  rent,  the  mortgagor  at  the  same  time  being  permitted  to  hold  and 
enjoy  the  premises  and  to  receive  and  take  the  rents  and  profits  thereof  until 
default,  but  in  the  recent  case  of  Walker  v.  Giles  and  Fort  (14  L.  T.  41),  the 
Court  of  Cpmmon  Pleas  held  such  a  clause  to  be  inconsistent  with  the  nature  of 
the  assurance,  and  we  have  therefore  omitted  the  clause  in  the  above  precedent. 
In  the  case  above  alluded  to,  which  was  an  action  of  replevin,  the  defendant 
Giles,  in  his  own  right  well  avowed,  and  as  bailiff  to  one  Bottle,  further  well 
acknowledged,  and  the  defendant  Fort,  as  bailiff  to  Giles  and  Bottle,  well 
acknowledged,  the  taking  of  the  goods  and  chattels  in  the  declaration  men- 
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names\  of,  &c.,  trustees  of  the  (insert  title  of  society)  Benefit       ^2-^' 
Building  Society  of  the  other  part.  Mertgufim 

Bmldimg 

8oeieiie$  Act, 
iy  (Jramt  and 
tiuned,  in  the  said  dwelling-house,  in  which,  &c.,  and  justly,  &c.,  because  they       Belimae. 

say  that  W.  Leaver  and  J.  Z.  Gore,  for  a  long  time,  to  wit,  for  the  space  of         

three  calendar  months  next  before,  and  ending  on  a  certain  day,  to  wit,  the 
24th  of  June,  1847,  and  from  thence  until  and  at  the  same  time  when,  &c.,  held 
and  enjoyed  the  said  dwelling-house,  in  which,  &c.,  with  the  appurtenances,  as 
tenants  thereof  to  Giles  and  Bottle,  by  virtue  of  a  certain  demise  thereof  to 
Leaver  and  Gore,  theretofore  made,  at  and  under  a  certain  yearly  rent  of  200/., 
payable,  on,  &c.,  in  every  year,  by  even  and  equal  portions,  and  because  the 
sum  of  50/.  of  the  rent  aforesaid,  for  the  space  of  three  calendar  months  ending 
as  aforesaid,  on,  &c.,  and  from  thence  until  and  at  the  same  time  when,  &c. ; 
was  due  and  in  arrear  from  Leaver  and  Gore  to  Giles  and  Bottle ;  he  the  said 
Giles  in  his  own  right,  well  avowed,  and  as  bailiff  to  Bottle,  further  well  acknow- 
ledged, the  taking  of  the  said  goods  and  chattels  in  the  dwelling-house  in  which, 
&c.,  and  justly,  &c.,  as  and  for  and  in  the  name  of  a  distress  for  the  said  rent  so 
due  and  m  arrear  to  Giles  and  Bottle  as  aforesaid,  and  which  still  remained  due 
and  unpaid. 

Verification. — ^To  the  second  avowry  and  cognizance  the  plaintiff  pleaded, 
thirdly, — that  Leaver  and  Gore  did  not  hold  as  tenants  to  Giles  and  Bottle. 

At  the  trial  a  verdict  was  found  for  the  defendants  on  this  issue,  with  leave 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  if  the  court  should  be 
of  opinion  that  the  second  avowry  was  not  sustained  by  the  following  indenture, 
which  was  given  in  support  of  it : 

The  mortgage  deed  (25th  October,  1845,)  made  between  Leaver  and  Gore  of 
the  first  part,  and  Giles  and  Hawkins  of  the  second  part,  recited  that  by  a  lease 
of  the  22nd  of  October,  1845,  from  Sir  L.  Shadwell  of  the  first  part.  White  of 
the  second  part,  Hude  of  the  third  part-,  and  Leaver  and  Gore  of  the  fourth 
part ;  and  that  the  third  Temperance  Benefit  Building  Association  had  been 
formed  for  the  purpose  of  raising,  &c. ;  and  that  the  said  Leaver  and  Gore  were 
entitled  to  receive  out  of  the  funds  thereof  the  sum  of  396/.  in  respect  of  their 
shares,  and  that  for  the  security  of  all  the  payments  to  become  due  in  respect  of 
their  shares  they  had  agreed  to  execute  the  assurance  thereby  made  ;  and  that 
Giles,  Hawkins  and  Leaver,  were  the  trustees  of  the  society.  It  witnessed  that 
in  consideration  of  the  sum  of  396/.  to  Leaver  and  Gore  paid  by  the  said  Giles, 
Hawkins  and  Leaver,  as  such  trustees.  Leaver  and  Gore  did  grant,  bargain,  sell 
and  demise  unto  Giles  and  Hawkins,  as  such  trustees,  the  said  premises  com- 
prised in  the  said  lease,  to  hold  unto  Giles  and  Hawkins  during  the  residue  of 
the  term  of  twenty-one  years,  except  the  last  two  days,  subject  first  to  the  said 
yearly  rent  and  to  the  trusts,  powers,  provisoes  and  agreements  thereinafter  con- 
tained ;  that  is  to  say,  upon  trust  so  long  as  the  said  Leaver  and  Gore,  or  one  of 
them,  should  make  the  several  payments  and  observe  and  perform  the  roffu- 
lations  in  the  articles  of  the  society  in  respect  of  the  said  shares,  and  also 
perfonu  al^  the  covenants  therein  contained,  to  permit  them  to  hold  the  said 
premises  and  receive  the  rents  thereof  to  their  benefit ;  but  if  they  should  fail 
to  perform  and  keep  any  of  the  said  covenants,  or  should  neglect  or  refuse  for 
three  monthly  meetings  to  pay,  observe,  and  perform  any  of  the  subscripl ions, 
payments,  an<l  regulations  on  their  parts  to  be  paid,  observed  ami  performed, 
then  u{K*n  trust  for  the  said  parties  thereto  of  the  second  part,  or  tne  trustees 
fur  the  time  being  of  the  said  society,  to  appoint  a  person  to  collect  the  rent* 
and  profits  of  the  sxud  premises  ;  but  should  the  same  be  insufficient  to  satisfy 
the  purposes  aforesaid,  or  should  the  pnauises  be  used  for  the  manufacture  or 
sale  of  intoxicating  liquors,  then,  witliout  the  concurrence  of  the  said  Leaver 
and  Gore,  absolutely  to  sell  and  di.«posc  of  the  said  premises.  'Ilie  mortgagors 
then  covenanted  wuh  the  parties  of  the  s4>cond  part  and  their  snooeescHV, 
tnistees  for  the  time  being  of  the  society,  to  pay  the  subscriptions  and  intcrsst 
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CONCISE  PRECEDENTS  IN 


No.  V. 

Mortgage  in 
Fee  under 
the  Benefit 


Release. 

Recital  of 
conveyance  to 
mortgagor  in 
fee. 


2.  Whereas  by  indenture  of  grant  and  release,  dated  on  or 
about  the  day  of  ,  18     ,  and  made  between  (tjenrfor)  of 


Societies  Act, 

iy  Grant  and  payable  on  their  shares,  and  to  abide  by  and  perform  the  rules  thereof.     And 
D.T  ^j^^^  j^  should  be   lawful  for  the  parties  thereto  of  the  second  part,  or  the 

trustees  for  the  time  being  of  the  said  society,  in  the  names  or  on  behalf  of  the 
said  trustees  for  the  time  being,  after  default  should  be  made  in  the  several  sub- 
scriptions or  in  observing  the  rules  of  the  society,  to  enter  into  the  said  premises 
for  the  residue  of  the  said  term,  and  to  take  the  rents  thereof.  The  mortgage 
then  concluded  as  follows : — 

"  And  the  said  Leaver  and  Gore  do  hereby  agree  to  become  tenants  of  the 
said  parties  hereto  of  the  second  part,  and  to  the  trustees  for  the  time  being  of 
the  said  society,  of  the  premises  hereby  demised  henceforth  during  their  will, 
at  the  net  yearly  rent  of  200?.,  payable  on  the  usual  quarter  days,  clear  of  all 
rates  and  taxes,  subject  to  power  of  re-entry  for  nonpayment  thereof,  and  to  all 
usual  covenants  and  remedies  in  leases  of  the  like  property ;  and  it  is  hereby 
declared,  that  these  presents  shall  not  be  a  security  for  a  greater  sum  than 
840Z." 

A  rule  nisi  having  been  accordingly  obtained, 

J.  Browne  showed  cause  against,  and  Channell,  serjt.,  and  Hawkins  supported 
the  rule. 

Several  objections  were  raised  by  the  plaintiff,  and  disposed  of  on  the  day  of 
the  argument,  and  upon  two  the  court  took  time  to  consider  its  judgment; 
but  its  judgment  being  for  the  plaintiff  upon  one,  viz.,  that  the  second  avowry 
was  not  sustained  by  the  evidence,  it  became  unnecessary  to  consider  the  other 
objection. 

Judgment. — Monday,  June  25. 

WiLDB,  C.,J. — This  was  an  action  of  replevin  in  which  the  defendant  avowed 
a  distress  and  replevied.  There  were  three  avowries,  but  it  is  only  necessary  to 
advert  to  one  of  those  avowries,  the  other  two  having  been  disposed  of  during 
the  argument ;  that  avowry  is  an  avowry  setting  forth  an  alleged  demise  to 
certain  persons.  Leaver  and  Gore,  at  a  rent  of  200Z.  a  year,  payable  quarterly, 
the  distress  being  for  a  certain  amount  of  rent.  The  question  is,  whether  the 
avowry  is  supported  by  the  exjdence  ?  This  depends  upon  the  construction  of 
a  deed  dated  the  25th  October,  1843,  between  Leaver  and  Gore  of  the  first 
part,  and  Hawkins  and  Giles  of  the  second  part,  which  recites  the  lease,  to 
which  I  need  not  now  refer,  and  then  recites  that  Leaver  and  Gore  were 
members  of  a  building  society,  and  had  received  a  certain  advance  from 
the  society,  and  they  were  liable  to  pay  a  certain  contribution  at  certain 
times  in  respect  of  that  advance  under  the  rules  of  the  members  of  that  society, 
and  it  then  proceeds  to  state  that  by  way  of  security  to  the  society,  those  contri- 
butions should  be  duly  paid.  The  lease  is  assigned  to  the  society ;  and  after 
stating  the  assignment  of  the  lease,  with  certain  powers  to  secure  payment  of 
the  contributions,  and  power  to  sell  in  case  of  default,  it  proceeds  af  the  close 
with  this  clause  :  "  And  the  said  Leaver  and  Gore  do  hereby  agree  to  become 
tenants  of  the  said  parties  hereto  of  the  second  part,  and  to  the  tnistees  for  the 
time  being  of  the  society,  of  the  premises  hereby  demised  henceforth  during 
their  will,  at  the  net  yearly  rent  of  2001.  payable  at  the  usual  quarterly  days  of 
payment,  clear  of  all  taxes  and  rates,  suoject  to  a  power  of  re-entry  for  non- 

{)ayment  thereof,  and  to  all  the  usual  covenants  and  remedies  in  leases  of  the 
ike  property ;  and  it  is  hereby  declared  that  this  assignment  shall  not  be  a 
security  for  a  greater  sum  than  840Z."  The  object  and  general  intendment  of 
this  deed  is  quite  inconsistent  with  the  intention  of  creating  the  relation  of 
landlord  and  tenant  at  the  rent  of  2001.  annually,  as  stated  at  the  concluding 
part  of  the  deed  and  alleged  in  the  avowry.  The  deed  recites  that  its  object 
was  to  create  a  mortgage  security  for  the  contributions  payable  in  respect  of  the 
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the  one  part,  and  the  said  {mortgagor)  of  the  other  part,  the  piece       No.  V. 

or  parcel  of  land,  hereditaments  and  premises  hereinafter  described.  Mortgage «« 
were  conveyed  and  assured  unto  and  to  the  use  of  the  said  {mart-     ^  BenejU 

gagor)y  his  heirs  and  assigns  for  ever.  s^iu^eL 

by  GrmUand 

3.  And  whereas  a  society,  called  the  [insert  title  of  society],      ^^^tase. 
has  been  formed  at  Pstate  place  at  which  society  is  formed],  under  That  boiWing 

•-  '  ..  ..        society  has  bccu 

the  provisions  of  the  Act  for  the  regulation  of  Benefit  Building  formed 
Societies,  and  under  certain  rules  and  regulations  enrolled  accord-  ^^  of 

ingtolaW.(Z»)  PTlument. 


parties'  shares  in  the  building  society  ;  that  security  is  in  the  hist  clause  of  the 
deed  limited  to  the  sum  of  840/. ;  and  in  order  to  secure  such  subscription  to  the 
extent  of  840/.,  it  is  provided,  that  in  case  of  default  the  trustees  may  appoint 
a  collector  of  the  rents,  and  if  the  rents  shall  not  be  equal  to'  the  arrears  due  in 
respect  of  the  contributions,  the  trustees  may  sell ;  and  it  is  declared  that  the 
deed  is  upon  trust  thnt  the  grantors  shall  remain  in  possession  and  take  the  renta 
and  profits  until  default,  the  object  of  the  deed  being  thus  distinctly  expressed 
to  be  to  secure  subscriptions  to  the  amount  of  840/.  only,  and  that  the  grantors 
should  retain  possession  and  receive  the  rents  and  profits  until  default ;  it  is 
quite  inconsistent  with  that  object  that  the  grantors  should  immediately  and 
before  default,  and  even  before  contributions  are  due,  become  tenants  at  the 
rent  of  200/.  a  year,  and  that  such  rent  should  be  payable  immediately  and  con- 
tinue during  the  term  without  reference  to  the  fact  of  whether  default  shall  be 
made  or  not  in  payment  of  the  contributions.  So  that  to  construe  the  deed  aa 
to  create  the  tenancy,  the  grantors  must  be  deemed  to  have  contracted  to  pay 
the  contributions  and  a  rent  of  200/.  a  year,  a  construction  manifestly  contrary 
to  the  whole  intention  of  the  parties.  To  construe  the  deed  therefore  to  create 
the  relation  of  landlord  and  tenant  in  the  terms  of  the  second  avowr}',  would 
have  the  effect  of  defeating,  and  not  of  giving  effect,  to  the  intention  of  the 
parties.  The  only  object  of  the  deed  was  to  give  security  for  the  pajTnent  of 
the  contributions,  and  that  part  of  the  deed  which  is  intended  to  operate  as  a 
demise  upon  the  terms  stated  in  the  second  avowry,  was  but  a  mode  bv  which 
that  object  was  to  be  secured  ;  but  as  before  stated,  it  is  not  a  mode  calculated 
to  effect  that  purpose,  but  the  contrary.  As  the  different  parts  of  the  deed  are 
inconsistent  with  each  other,  the  question  is,  to  which  part  effect  is  to  be  given? 
There  is  no  doubt  that,  applying  tne  proper  rules  of  construction  to  instruments 
of  this  sort,  that  effect  ought  to  be  given  to  that  part  of  the  deed  which  is 
calculated  to  carry  into  effect  the  real  intention  of  the  parties,  and  that  that" 
part  which  would  defeat  it  ought  to  be  rejected.  And  so  construing  the  deed 
in  question,  the  court  is  of  opinion  that  the  latter  part  of  it,  by  which  it  is  stated 
that  the  property  is  demised  at  a  rent  of  200/.  a  year,  cannot  have  that  effect 
without  df  fVating  the  intention  of  the  parties  ;  and  therefore,  as  the  avowTV  is 
founded  on  such  a  supposed  demise,  it  is  not  supported  by  the  evidence.  And 
as  the  first  and  third  avowries  were  disposed  of  during  the  argument,  the  verdict 
nm«t  be  cntj^red  for  the  plaintiff,  with  the  usual  damages  in  ri-plevin. 

Rule  absolrtte  cuxordingly. 

(b)  By  itat.  6  &  7  Will.  4,  c,  32,   intituled  "  An  Act  for  the  regulation  of  Prmcticd 
Benefit  Building  Societies,*'  after  reciting  that  certain  societies,  commonly  called  ol>»'rT»ti«08  oo 
buihling  societies,  bad  been  established  in  different  parts  of  the  kinf(dom  for  the  *''•  Benefit 
pur()08e  of  raiaiog  by  small  periodical  subscriptions  a  fund  to  assist  the  members  '^■j<'*i>R 
thereof  in   obtaining  small  freehold  or  leasehold   property,  and  that  it  was  '*""*'•  '^'^- 
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Mortgage  in 
Fee  under 
the  Benefit 


4.  And  whereas  the  said  {mortgagor)  being  a  member  of,  and 

also  a  holder  of  [state  numberl  shares  in,  the  said  society,  has 

agreed  with  the  said  {trustees),  as  such  trustees  of  the  said  society 

Societies  Act    ^^  aforesaid,  to  borrow  the  sum  of  £  ,  at  interest,  upon  the 

hy  Grant  and 

Release. 

Of  agreement 

for  loan.  expedient  to  afford  encouragement  and  protection  to  such  societies  and  the  pro- 

perty obtained  therewith,  proceeds  to  enact :  "  that  it  shall  be  lawful  for  any 
number  of  persons  in  Great  Britain  and  Ireland  to  form  themselves  into  and 
establish  societies  for  the  raising  by  monthly  or  other  subscriptions  of  the 
several  members  of  such  societies,  shares  not  exceeding  the  value  of  one 
hundred  and  fifty  pounds  for  each  share,  such  subscription  not  to  exceed  on  the 
whole  twenty  shillings  per  month  for  each  share,  a  stock  or  fund  for  the  purpose 
of  enabling  each  member  thereof  to  receive  out  of  the  funds  of  such  society  the 
amount  or  value  of  his  or  their  share  or  shares  therein,  to  erect  or  purchase  one 
or  more  dwelUng-house  or  dwelling-houses,  or  other  real  or  leasehold  estate,  to 
be  secured  by  way  of  mortgage  to  such  society,  until  the  amount  or  value  of  his 
or  her  shares  shall  have  been  fully  repaid  to  such  society,  with  the  interest 
thereon,  and  all  fines  and  other  payments  incurred  in  respect  thereof;  and  to 
and  for  the  members  of  each  society  from  time  to  time  to  assemble  together  and 
constitute  such  rules  for  the  government  of  the  same  as  to  the  major  part  of  the 
members  assembled  shall  seem  meet,  so  as  such  rules  shall  not  be  repugnant  to 
the  provisions  of  this  act,  and  the  general  laws  of  the  realm  ;  and  to  impose  such 
reasonable  fines,  penalties,  and  forfeitures  upon  the  several  members  of  any  such 
society  offending  against  such  rules  as  the  said  members  may  think  fit,  to  be 
respectively  paid  to  such  uses,  for  the  benefit  of  such  society  as  such  society  by 
such  rules  shall  direct,  and  also  from  time  to  time  to  alter  and  amend  such  rules 
^  as  occasion  shall  require,  or  annul  and  repeal  the  same,  and  to  make  new  rules 

in  lieu  thereof,  under  such  restrictions  as  are  in  such  act  contained ;  provided 
that  no  member  shall  be  entitled  to  receive  from  the  funds  of  the  society  any 
interest  or  dividend  by  way  of  annual  or  other  periodical  profit,  upon  any  shares 
in  such  society,  until  the  amount  or  value  of  his  or  her  share  shall  have  been 
realized,  except  on  the  withdrawal  of  such  member  according  to  the  rules  of  such 
society  then  in  force :"  (sect.  1.)  It  then  proceeds  to  enact  that  the  taking  of  a 
bonus  or  any  share  for  the  purpose  of  receiving  the  same  in  advance,  prior  to  the 
same  being  realised,  shall  not  be  deemed  usurious :  (sect.  2.)  It  next  enacts, 
that  it  shall  be  lawful  for  any  such  society,  by  the  rules  thereof,  to  describe  the 
form  or  forms  of  conveyance,  mortgage,  transfer,  agreement,  bond,  or  other 
instrument,  which  may  be  necessary  for  carrying  the  purposes  of  the  said 
society  into  execution,  and  which  shall  be  specified  and  set  forth  in  a  schedule  to 
be  annexed  to  the  rules  of  such  society,  and  duly  certified  and  deposited  as 
thereinafter  provided :  (sect.  3.)  The  provisions  of  the  Friendly  Societies  Acts 
of  10  Geo.  4,  c.  56,  and  4  &  5  Will.  4,  c.  40,  are  also  extended  to  this  act : 
(sect.  4.)  A  receipt  indorsed  on  a  mortgage  under  this  act,  is  also  declared  to 
be  a  sufficient  discharge  without  a  reconveyance :  (sect.  5.)  The  act,  however, 
expressly  negatives  any  authority  to  invest  the  funds  in  savings  banks,  or  with 
Commissioners  for  the  Reduction  of  the  National  Debt:  (sect.  6.) 
How  mortgages  The  parties  to  a  mortgage  assurance,  under  the  Building  Societies  Act,  are  the 
under  Building  mortgagor,  and  such  other  parties  as  may  be  necessary  to  convey  the  property, 
"-'-'--  *-'  Qf  t^jg  one  part ;  and  the  trustees  of  the  society,  by  their  usual  names  and  de- 
scriptions, of  the  other  part.  The  deed  then  recites,  that  such  a  society  (setting 
out  the  title. of  such  society)  has  been  formed  in  pursuance  of  the  said  act  of 
6  &  7  Will.  4,  c.  32,  and  that  rules  had  been  made  for  the  regulation  of  the  said 
society,  and  certified  and  enrolled  according  to  law;  secondly,  that  the  mortgagor 
is  a  member  of  the  said  society,  and  the  number  of  shares  he  holds  ;  and  that 
the  trustees,  naming  them,  are  the  trustees  of  the  said  society ;  and,  thirdly, 
that  the  said  trustees,  on  the  behalf  of  the  directors  of  the  said  society,  have 


Societies  Act 
should  be 
framed. 
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security  of  the  said  piece  or  parcel  of  land,  hereditaments  and       No.  V. 
premises,  in  manner  hereinafter  mentioned.  MoHgagth 

Fmmdtr 

the  benefit 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration      liuUding 
of  the  sum  of  £  sterling,  this  day  paid  by  the  said  {trustees)  j^  (jj,g^  ^ 
out  of  the  funds  of  the  said  society  to  the  said  {rnortgagor)^  the      -SefaMe. 
receipt  of  which  is  hereby  acknowledged,  the  said  {mortgagor)  doth  Tesutmn. 
by  these   presents  grant  [release  and  confirm],  (c)  unto  the  said 
{trustees){d)  [and  their  heirs],  ALL  [DESCRIBE  ;>arce&],  AND  all  rights, 
members,  privileges  and  appurtenances  to  the  said  piece  or  parcel 

of  land,  hereditaments  and  premises,  belonging  or  appertaining,  {e) 
And  all  the  estate,  right,  title  and  interest,  both  legal  and  equit- 
able, of  him  the  said  {mortgagor)  therein,  TOGETHER  with  all  deeds, 
evidences  and  writings,  relating  to  the  title  of  the  same  heredita- 
ments and  premises,  in  the  possession  of  the  said  (mor^^o^or),  or 
which  he  can  procure  without  suit. 

6.  To  HAVE  AND  TO  HOLD  the  Said  piece  or  parcel  of  land,(/)  Habendnm. 
and  all  and  singular  other  the  [hereditaments  and  premises  herein- 
before  described,   and   hereby  granted   and    released,   with   the 


agreed  to  lend  the  specified  Bum  to  the  mortf^gor.  It  then  witnesses  that,  in 
consideration  of  the  money  advanced,  the  mortgagor  conveys  the  mortgaged 
premises  to  the  trustees.  Habendum  to  them,  either  in  fee  or  for  yesu's,  with  a 
proviso  for  redeeming  the  property  by  a  certain  monthly  payment  in  respect  of 
the  shares  of  the  mortgagor  in  reduction  of  the  principal ;  and  also  a  certain 
other  monthly  payment  in  respect  of  the  interest,  but  that  in  case  of  default  in 
payment,  or  to  conform  to  the  rules  of  the  society,  that  the  trustees  may  enter 
upon  the  premises,  and  sell  the  same,  and  apply  the  proceeds  in  liquidation  of 
the  mortgage  debts,  and  such  other  claims  and  demands  as  the  society  may 
have  upon  the  mortgagor,  and  then  to  pay  him  over  any  residue  that  may 
remain. 

(e)  If  the  mortgage  ia  by  demise,  substitute — 

'*  bargain  sell  and  demise.'* 

((0  If  the  mortgage  is  by  demise,  for  words  within  brackets,  substitute — 

'*  their  executors,  administrators  and  assigns.** 

(«)  If  the  mortgage  is  by  demise  the  all-estate  clause  must  be  omitted. 

if)  If  the  mortgage  is  by  way  of   demise,  tubttttute  habendum,  ••  in 

clause  3  in  last  precedent. 
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by  Grant  and 

Release. 
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redemption. 


appurtenances,  unto  the  said  (trustees)  and  their  heirs,  to  the  use 
of  the  said  (trustees),  their  heirs  and  assigns  for  ever.] 

7.  Provided  always,  and  it  is  hereby  declared,  that  if 
the  said  (mortgagor),  his  heirs,  executors,  administrators  or  assigns, 
shall  pay  or  cause  to  be  paid  unto  the  trustees  or  trustee  for 
the  time  being  of  the  said  society,  on  the  last  Thursday  of  every 
month,  the  monthly  sum  of  £  ,  in  respect  of  his  several  shares 

which  he  the  said  (mortgagor)  holds  in  the  said  society,  and  also 
the  monthly  sum  of  £  ,  as  interest  for  the  said  sum  of  £  , 

now  advanced  as  aforesaid,  and  do  and  shall  at  all  times  hereafter 
perform  and  keep  the  rules  and  regulations  of  the  said  society,  then 
the  trustees  or  trustee  for  the  time  being  of  the  said  society,  will, 
at  the  request  and  costs  of  the  said  (mortgagor),  his  heirs  and 
assigns,  indorse  upon  these  presents  a  receipt  of  all  moneys 
intended  to.be  hereby  secured,  and  thereupon  these  presents  shall 
be  vacated,  and  the  estate  comprised  in  this  security  shall  become 
absolutely  vested  in  the  said  (mortgagor),  his  heirs  and  assigns, 
without  any  reconveyance  whatever,  according  to  the  provisions  of 
the  Act  for  the  regulation  of  Benefit  Building  Societies,  (g) 


Power  of  entry 
and  sale. 


,  8.  But  if  default  shall  be  made  in  payment  of  either  of  the  said 
monthly  sums  at  the  time  and  in  manner  appointed  by  the  said 
rules  and  regulations,  or  in  case  the  said  (mortgagor),  his  heirs, 
executors,  administrators  or  assigns,  shall  fail  to  pay  any  fine  or 
other  moneys  which  may  be  or  shall  become  due  or  payable  by 


Receipt 
indorsed  on 
mortgage,  to 
be  sufiicient 
discharge 
without 
reconveyance. 


{g)  Reconveyances  of  property  mortgaged  in  pursuance  of  the  Act  for  the 
regulation  of  Building  Societies  may  be  eifected  by  a  simple  acknowledgment 
of  the  receipt  of  the  mortgage  money  indorsed  on  the  deed  ;  for  it  is,  by  the 
statute  6  &  7  Will.  4,  c.  32,  expressly  enacted,  "  that  it  shall  be  lawful  for  the 
trustees  named  in  any  mortgage  made  on  behalf  of  such  societies,  or  for  the 
survivors  or  survivor  of  them,  or  the  trustees  for  the  time  being,  to  indorse 
upon  any  mortgage  or  further  charge  given  by  any  member  of  such  society  to 
the  trustees  thereof,  for  moneys  advanced  by  such  society  to  any  member 
thereof,  a  receipt  for  all  moneys  intended  to  be  secured  by  such  mortgage  or 
further  charge,  which  shall  be  sufficient  to  vacate  the  same,  and  to  vest  the 
estate,  of  and  in  the  property  comprised  in  such  security,  in  the  person  or  per- 
sons for  the  time  being  entitled  to  the  equity  of  redemption,  without  it  being 
necessary  for  the  trustees  of  any  such  society  to  give  any  reconveyance  of  the 
property  so  mortgaged,  which  receipt  shall  be  s{)ecified  in  a  schedule  annexed  to 
the  rules  of  the  said  society,  duly  certified  and  deposited  as  [therein]  aforesaid." 
(sect.  3.) 


MODEUN  CONVEYANCING.  65 

him  or  them  to  the  said  society,  or  shall  fail  to  perform  and  keep       No  V. 

all  or  any  of  the  rules  and  regulations  of  the  said  society,  then  it  Mortgagt  m 

shall  be  lawful  for  the  said  (trustees),  or  the  survivors  or  sur-  tC Bewfit 

vivor  of  them,  and  the  rheir8l,(/t)  executors  or  administrators  of  ^  Bmmng 

'  y  .  .  Socvetvta  Act, 

such  survivor,  and  their  or  his  assigns,  or  other  the  trustees  or  hy  Gntntand 

trustee  for  the  time  being  of  the  said  society,  to  enter  into  pos-        * 

session  of  the  said  hereditaments  and  premises,  and  to  appoint  a 
person  at  a  reasonable  salary  to  receive  the  rents  thereof,  and  then 
also,  or  at  any  time  thereafter,  to  sell  the  said  hereditaments  and 
premises,  either  together  or  in  parcels,  and  either  by  public  auction 
or  private  contract,  and  subject  to  such  conditions  and  stipulations 
as  the  said  trustees  or  trustee  for  the  time  being  may  think  fit, 
with  liberty  to  buy  in  and  resell  the  same,  without  being  respon- 
sible for  any  loss  that  may  be  thereby  incurred,,  and  to  convey 
and  assure  the  said  premises,  or  such  parts  of  the  same  as  may 
be  sold  to  the  purchaser  or  purchasers  thereof,  and  out  of  the 
rents  and  profits  of  the  said  premises,  and  out  of  the  purchase- 
moneys  to  arise  from  such  sale  or  sales,  in  the  first  place  to 
rcrtain  the  costs  attending  the  said  trusts,  and  of  keeping  the 
said  premises  in  repair ;  and  in  the  next  place,  to  retain  the  said 
sum  of  £  and  interest,  and  all  such  subscriptions,  fines  and 

other  moneys  then  due  from  the  said  (mortgagor),  his  [heirs],  (//) 
executors,  administrators  or  assigns,  in  respect  of  the  shares  held 
by  him  in  the  said  society,  or  of  the  said  rules  and  regulations 
thereof;  it  being  hereby  agreed,  that  in  case  such  sale  shall 
take  place,  all  moneys  which  would  at  any  time  afterwards 
become  due  according  to  the  rules  and  regulations  of  the  said 
society,  shall  be  considered  as  forthwith  due,  and  that  the  same 
shall  be  deducted  out  of  the  moneys  received  under  the  aforesaid 
trusts.  And  the  said  trustees  or  trustee  shall  stand  possessed  of 
the  residue  of  the  said  purchase -moneys,  upon  tkust  to  pay  the 
t^ame  unto  the  said  (mortgagor^  his  heirs,  executors,  administrator 
or  assigns. 

9.  And   it  is  hereby   declared  and  agreed,  that  the  Ail  ?««»• 

b«mg 

(A)  If  the  mortgage  ia  by  (ietoise,  omit — 
"  heirs." 

VOL,  II.  F 


66 


CONCISE   PRECEDENTS   TN 


No.  V. 

Mortgage  in 

Fee  under 

the  Benefit 

Building 

Societies  Act 

by  Grant  and 

Release. 

possession  of 
mortgage  deed, 
and  professing 
to  act  as 
trustees,  to  be 
deemed  as  such 
in  favour  of 
purchasers. 

Trustees' 
receipts  to  be 
sufficient 
discharges. 
Covenant  from 
mortgagor  to 
pay  his 
monthly 
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and  monthly 
interest. 


persons  or  person  having  possession  of  these  presents,  and  pro- 
fessing to  act  as  the  trustees  or  trustee  for  the  time  being  of  the 
said  society,  shall,  in  favour  of  all  purchasers,  be  deemed  and  con- 
sidered to  be  the  trustees  or  trustee  of  the  said  society,  and  be 
entitled  to  exercise  all  the  powers  hereby  given ;  and  that  the 
receipts  of  the  said  trustees  or  trustee  for  the  time  being  of  the 
said  society  for  any  moneys  received  under  these  presents  shall  be 
sufficient  discharges  to  the  persons  paying  the  same,  who  shall  not 
be  obliged  to  see  to  the  application  thereof,  or  to  inquire  into  the 
necessity  or  legality  of  such  entry  or  sales  as  aforesaid,  nor  be 
aifected  by  the  notice  of  the  irregularity  or  illegality  of  any  such 
sale  or  sales. 

10.  And  the  said  {mortgogor)  doth  hereby  for  himself,  his 
heirs,  executors  and  administrators,  covenant  with  the  said 
(trustees),  their  [heirs]  and  assigns,  (A)  that  he  the  said  (mort- 
gagor), his  executors  or  administrators,  will,  on  the  last  Thurs- 
day in  every  month,  duly  pay  or  cause  to  be  paid  unto  the 
trustees  or  trustee  for  the  time  being  of  the  said  society, 
the  said  monthly  subscriptions,  and  also  the  monthly  interest 
for  the  said  sum  of  £  ,  and  all  and  every  sum  and  sums 

of  money  which  shall  become  payable  by  him  or  them  by  virtue 
of  these  presents. 


To  perform  the  11.    AnD    ALSO   DO  AND   SHALL   PERFORM   AND   KEEP   all   the 

rules  of  the  ,             ,             ,    , .            /.  ,  i           •  i         •    . 

society.  rulcs  and  regulations  ot  the  said  society. 

In  default  12.  And  in  casc  of  default  in  performance  of  the  covenant  lastly 

theThoie  ^"^  hereinbefore  contained,  will  pay  or  cause  to  be  paid  unto  the  said 

mteresTdne  ra  t^ustecs  or  trustee  for  the  time  being  of  the  said  society  the  said 

mortgage.  gym  Qf  £             and  interest,  at  the  rate  aforesaid,  or  so  much 


That  mortgagor 
has  good  right 
to  convey. 


thereof  as  shall  be  then  unpaid. 

13.  And  also  that  the  said  (mortgagor)  now  hath  in  himself 


(jt)  Tf  the  mortgage  is  by  demise,  for  "  heirs,"  substitute — 
^'  executors,  administrators." 
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good  right  to  (/)  [grant  and  release  tlio  said  hereditaments  and        No,  V. 
premises]    in   manner   aforesaid,  according  to  the  truo  intent  and    Mortgag*  U 
meaning  of  these  presents.  thfaen^ 

BmUdimg 
flo€i«tie$  Act, 

14.  And  further,  that  in  case  default  shall  be  made  in  pay-  ivGrmtmd 

.  .  .  Jieleatt. 

raent  of  any  one  of  the  said  monthly  subscriptions  or  interest,  it        

shall  be  lawful  for  the  said  (trustees),  their  [heirs]  (m)  or  assigns,  to  enjoyment  afUr 
hold  and  enjoy  the  said  hereditaments  and  premises,  and  to  receive  ^^^^^ 
the  rents  and  profits  thereof,  without  let,  suit,  eviction  or  disturb- 
ance, of  or  by  any  person  or  persons  whomsoever,  and  that  free 
from  all  incumbrances  whatsoever. 

15.  And  moreover  that  the  said  (mortgagor),  and  all  persons  ^o""  fn^her 

.     .  ....     assonincc. 

whomsoever  rightfully  claiming  any  estate  or  interest  in  the  said 
hereditaments  and  premises,  shall  and  will  from  time  to  time,  and 
at  all  times  hereafter  during  the  continuance  of  this  security,  at 
his  and  their  own  costs,  make,  do,  acknowledge,  enter  into, 
execute  and  perfect,  all  such  further  acts,  deeds  and  assurances 
for  the  more  perfectly  or  satisfactorily  conveying,  assuring  and  con- 
firming the  said  hereditaments  unto  (n)  [and  to  the  use  of  the  said 


(/)  If  the  mortgage  is  by  way  of  demise,  substitute  for  the  words  within 
brackets — 

F.  "demise  the  said  {short  general  description)  and  premises, 
with  their  appurtenances,  unto  the  said  {trustees),  their  executors, 
administrators  and  assigns,  for  all  the  unexpired  residue  of  the  said 
term  of  1 ,000  years,  except  the  last  day  thereof." 

(m)  If  the  mortgage  is  by  demise,  for  "  heirs,"  substitute — 

"  executors,  administrators." 

(n)  If  the  mortgage  is  by  demise,  for  words  within  brackets  above, 
substitute — 

**  the  said  (trustees),  their  executors,  administrators  and  assigns, 
for  all  the  then  unexpired  residue  of  the  said  term  of  1,000 
years." 

K  2 
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No.    VI. 


MORTGAGE    BY    DEMISE    FOR    A   TERM  OF    1,000    YEARS,    BY 

TENANT    FOR    LIFE     UNDER    POWER  CONTAINED     IN    AN 

INCLOSURE   ACT,   FOR  THE  PURPOSE  OF   DEFRAYING  THE 
EXPENSES  OF  THE  INCLOSURE.  (a) 


1.  Parties. 

2.  Recital    of    deed     of    settlement 

creating  the  entail. 

3.  Of    appointment,  and  powers    of 

commissioners. 

4.  That  commissioners  have  made  an 

allotment. 

5.  That  commissioners  have  granted  a 

certificate  authorizing  mortgage. 

6.  Of  agreement  for  loan. 

7.  Testatum,  mortgagor  charges  the 

mortgaged   premises,  and    also 
demises  the  same. 


8.  Habendum  to  mortgagee  for  1,000 

years. 

9.  Proviso  for  redemption. 

10.  Covenant  from  mortgagor  to  keep 

down  interest,  and  to  pay  same 
half-yearly. 

11.  That  mortgagor  has  good  right  to 

demise. 

12.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

13.  For  further  assurance. 

14.  Declaration  that  mortgagor  shall 

enjoy  until  default. 


1.  THIS  INDENTURE,  made  the       day  of         A.D.  18     ,  i'*rti«^ 
Between  {tenant  for  lije)^  of,  &c,  of  the  first  part,  {Commissioners 


(a)  Tenants  in  tail,  or  for  life,  or  for  life  or  lives,  or  years  determinable  on  Tnumta  in  tail 
lives,    or  other  contingency  (except  rectors  or  vicars),  are  empowered,  under  or  for  life 
the  General  Inclosure  Act,  41  Geo.  3,  c.  109,  to  charge  such  allotments  or  empowered  to 
exchanged  lands  and  premises,  with  such  sum  or  sums  of  money,  not  exceeding  charge  tbcir 
5/.  per  acre,  as  the  Commissioners  of  the  Inclosure  Act  shall  by  their  award  in  allotaieou  with 
writing,  either  before  or  after  the  execution  of  such  award,  adjudge  necessary  ^"  «xp«»»«  «f 
to  defray  the  expenses  attending  the  obtaining  the  Inclosure  Act,  and  carrying  J'"^""  Act. 
the  same  into  execution  ;  and  to  grant,  mortgage,  surrender,  lea^e  or  demise,  or 
otherwise  subject  the  lands  so  to  be  charged,  unto  such  person  or  ])ersons  who 
shall  so  advance  the  same  respectively,  for  any  term  or  number  of  years,  so  that 
every  such  grant,  mortgage,  surrender,  lease  or  demise,  be  made  with  a  proviso 
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0/  Local  Inclosure  Act),  {b)  of,  &c.  (commissioners  appointed  in 
Mortgage     pui'suancc  of  the  Ect  of  Parliament  passed  in  the  year  of  the 

by  Demise  Jhr 

One  Thousand  reign  of  Her  present  Majesty  Queen  Victoria,  intituled  {here  insert 
Tennltjor  '*^^^  ^f  «c/),  of  the  sccond  part,  and  {mortgagee),  of,  &c.,  of  the 
Lifi^c.      third  part. 


Recital  of 
eettlement 
creating  the 
entail. 


2.  Whereas  by  indentures  of  lease  and  release,  bearing  date 
respectively  the  and  days  of  in  the  year  , 

the  indenture  of  release  being  made  between  the  said  {mortgagor) 
of  the  first  part,  {maiden  name  of  wife)  of  the  second  part,  and 
{trustees)  of  the  third  part  (being  a  settlement  made  previously  to 
and  in  contemplation  of  a  marriage,  then  intended  between  the 
said  {mortgagor)  and  {maiden  name  of  wife),  which  was  shortly 
afterwards  duly  solemnized),  the  hereditaments  and  premises 
therein  and  hereafter  described,  and  which  are  also  intended  to  be 
hereby  demised,  were  limited  and  assured  from  and  immediately 
after  the  solemnization  of  the  said  intended  marriage.  To  the  use 
of  the  said  {mortgagor)  and  his  assigns  for  life,  without  impeach- 
ment of  waste,  with  a  limitation  to  the  use  of  the  said  (trustees)  and 
their  heirs  during  the  life  of  the  said  {mortgagor),  upon  trust  to 
preserve  contingent  remainders,  with  remainder  To  the  use  of  the 
first  and  other  sons  of  the  said  intended  marriage  successively 
in  tail  male  general,  with  limitations  over,  with  the  ultimate 
limitation  to  the  use  of  right  heirs  of  the  said  {mortgagor)  for 
ever. 


Of  appointment      3.  ^ND  VTHEREAS  by  the  Said  act  of  the  year  of  the  reign 

and  power  of  .  . 

commissioners,   of  Her  present  Majesty  Queen  Victoria,  herein  before  referred  to. 


Not  absolutely 
neces-sary  that 
commisMoneis 
should  be 
parties  to  the 
mortgage. 


to  cease  and  be  void,  or  with  an  express  trust  to  be  surrendered  and  re-assigned, 
when  such  sum  or  sums  of  money  thereby  to  be  secured  shall  be  fully  paid  and 
satisfied  ;  and  also  with  a  covenant  to  pay  and  keep  down  the  interest,  so  that 
no  person  or  persons  afterwards  becoming  possessed  or  entitled  to  any  such 
lands,  &c.,  shall  be  liable  to  pay  any  further  or  larger  arrear  of  interest  than  for 
six  calendar  months'  preceding  the  time  when  his  title  shall  have  commenced  : 
(sect.  30.) 

(6)  It  is  not  absolutely  necessary  that  the  commissioners  should  be  made 
parties  to  the  mortgages ;  all  the  act  requires  is,  that  they  should  certify  the 
amount  to  be  raised  ;  still  it  has  been  the  usual  pacticeto  make  them  concurring 
parties,  and  this  chiefly  for  the  purpose  of  showing  a  recognition  by  them  of 
the  fact  of  their  having  given  their  certificate. 
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the  eaid  {commissioners)  and  their  successors  are  constituted  com-      No.  vi. 
missioners  for  dividing,  allotting  and  inclosing  the  open  and  com-     Uortgaif 

mon  fields,  meadows,  pastures  and  commonable  lands  and  waste  OMXh^^ 
grounds,  and  for  putting  the  said  act  in  execution,  subject  to  the      ^  "**"*•  *y 

Tenant  for 

regulations  of  the  act  passed  in  the  forty-first  year  of  the  reign  of  Lift,  ^ 
his  late  Majesty  King  George  the  Third,  intitlcd  "  An  Act  for 
Consohdating  in  one  Act  certain  Provisions  usually  inserted  in 
Acts  of  Inclosure,  and  for  facilitating  the  Mode  of  Proving  the 
several  Facts  usually  required  in  the  passing  of  such  Act,"  except 
80  far  as  the  same  was  varied  by  the  first-recited  act. 

4.  And  whereas  the  said  (commissioners)  have,  in  pursuance  That  com- 
of  the  said  first-recited  act,  set  out  and  allotted  unto  the  said  have  made  an 
{rnortgayor\  in  lieu  of  his  lands  and  rights  of  common,  and  other  *"°^*°*' 
rights  and  interests  to  which  he  is  entitled  as  such  tenant  for  life 
as  aforesaid,  of  and  in  the  lands  by  the  said  first-recited  act  directed 
to  be  divided  and  inclosed,  and  exonerated  from  tithes  the  several 
allotments  hereinafter  described,  and  which  are  intended  to  be 
hereby  demised,  as  they  the  said  {commissioners)  do  hereby  testify 
and  declare. 


5.  And  whereas   the   said  {commissioners),  as  such  commis-  That  com- 
sioners  as  aforesaid,  by  a  certificate  in  writing  under  their  hands,  i^.^g  granted 
dated  the  day  of  ,  consented  that  the  sum  of  £  *  certificate 

^  '  aatnonuDg 

should  be  charged  on  the  allotments  made  to  the  said  {mortgagor),  mortgage. 
containing       a.        r.       r.,  which  said  sum  they  adjudged  neces- 
sary to  defray  the  incidental  expenses  attending  the  said  herein- 
before first  recited  act,  and  carry  the  same  into  execution,  as  also 
the  costs  of  charging  the  said  lands  by  these  presents. 

6.  And  whereas  the  said  {mortgagor),  in  pursuance  of  the  Of  agreenrnt 
powers  given  to  tenants  for  life,  and  tenants  in  tail,  to  raise  money 

to  pay  the  expenses  of  obtaining '^inclosure  acts,  and  carrying  the 
same  into  execution,  by  way  of  mortgage,  by  the  said  hereinbefore 
mentioned  act  of  the  forty-first  year  of  King  George  the  Third, 
hath  requested  the  said  {mortgagee)  to  advance  the  said  sum  of 
£  on  the  security  of  the  allotments  hereinafter  described, 

which  the  said  {mortgagee),  with  the  privity  and  approbation  of  the 
said  (commissioners),  hath  agreed  to  do. 
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No.  VL 

Mortgage 
hy  Demise  for 
One.  Thotisaiid 
TearSyby 
Tenantfor 
Life,  <^c. 

Testatum : 
mortgagor 
charges  the 
mortgaged 
I)remises,  and 
also  demises 
the  same. 


7.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
£  sterling,  paid  by  the  said  {mortgagee)  to  the  said  {mort- 

gagor) on  the  execution  hereof  (with  the  privity  and  consent  of  the 
said  (^commissioners),  testified  by  their  being  parties  hereto),  the 
receipt  of  which  said  sum  of  £>  the  said  {mortgagor)  hereby 

acknowledges,  and  therefrom  doth  release,  exonerate  and  for  ever 
discharge  the  said  {mortgagee),  his  executors,  administrators  and 
assigns,  he  the  said  {mortgagor),  in  pursuance  of  the  power  given 
to  him  by  the  said  hereinbefore  recited  act  of  the  forty-first  year 
of  the  reign  of  King  George  the  Third,  and  of  every  other  power 
in  anywise  enabling  him  thereunto,  doth  by  these  presents  charge 
the  several  allotments,  pieces  or  parcels  of  land  and  hereditaments 
hereinafter  described,  and  intended  to  be  hereby  demised,  with  their 
appurtenances,  with  the  payment  of  the  said  sum  of  £  ,  unto 

the  said  {mortgagee),  his  executors,  administrators  and  assigns, 
together  with  interest  for  the  same  after  the  rate  of  51.  for  every 
100/.  by  the  year,  at  the  time  and  in  manner  hereinafter  mentioned ; 
AND  for  the  more  effectually  securing  the  repayment  of  the  said 
principal  sum  of  £  and  interest,  the  said  {mortgagor)  doth 

by  these  presents  grant,  bargain,  sell  and  demise  unto  the  said 
{mortgagee),  his  executors,  administrators  and  assigns,  all  [Here 
set  out  parcels,  as  described  in  the  award\,  together  with  all 
ways,  paths,  passages,  waters,  watercourses,  easements,  profits, 
privileges,  commodities,  advantages,  rights,  members  and  appur- 
tenances whatsoever  to  the  said  allotments,  lands  and  premises 
belonging  or  appertaining. 


Habendum  to 
mortgagee  for 
1000  years. 


8.  To  have  and  to  hold  the  said  several  allotments,  pieces 
or  parcels  of  land,  and  all  and  singular  other  the  premises  herein- 
before described,  and  hereby  demised,  with  their  appurtenances, 
unto  the  said  {mortgagee),  his  executors,  administrators  and  assigns, 
from  the  day  next  before  the  day  of  the  date  of  these  presents,  for 
and  during  and  unto  the  full  end  and  term  of  1,000  years  thence 
next  ensuing,  and  fully  to  be  completed  and  ended ;  subject 
nevertheless  to  the  proviso  for  redemption  hereinafter  con- 
tained (that  is  to  say). 


Proviso  for 
redemption 


9.  Provided  always,  that  whenever  the  said  {mortgagor),  his 
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heirs,  executors  or  administrators,  or  other  the  jKirson  or  persons      No.  vi. 
for  the  time  being  entitled  to  redeem  the  said  several  allotments,     Mortgag* 
pieces  or  parcels  of  land  and  premises,  shall  pay  unto  the  said  ^  ThotJand 
{inortgagee),  his  executors,  administrators  or  assigns,  the  sum  of     ^^^^ 
£  sterling,  with  interest  for  the  same  from  the  day  of  the      Ltf«,  ^ 

date  hereof,  at  the  rate  of  51.  for  every  100/.  by  the  year,  without 
deduction,  then  these  presents,  and  the  said  term  hereby  granted, 
and  every  clause,  matter  and  thing  herein  contained,  shall  cease, 
determine  and  be  void,  (c) 

10.  And  the  said  (mortgagor)  doth  hereby  for  himself,  his  heirs,  Cwenant  by 
executors  and  administrators,  covenant  with  the  said  {mortgagee),  keep  down 
his  executors,  administrators  and  assigns,  that  in  case  the  said  '^^^e  same** 
principal  sum  of  £  ,  or  any  part  of  the  same,  shall  remain  half-yearlj. 
unpaid  after  the  said  day  of  ,  then  the  said  {mort- 
gagor), his  executors,  administrators  or  assigns,  or  other  the  person 

or  persons  for  the  time  being  entitled  to  the  equity  of  redemption 
of  the  said  premises,  will  from  time  to  time,  and  at  all  times  during 
the  continuance  of  this  mortgage  security,  pay  unto  the  said  {mort- 
gagee), his  executors,  administrators  and  assigns,  interest  for  the 
said  sum  of  £  ,  or  so  much  thereof  as  shall  be  then  owing,  at 

the  rate  of  5^  for  every  \00L  by  the  year,  on  the  day  of 

and  the  day  of  in  every  year,  without  deduc- 

tion ;  the  first  half-yearly  payment  to  be  made  on  the  day 

of  next;  to  the  intent  that  no  person  becoming  entitled 

to  the  said  allotments,  pieces  or  parcels  of  land  hereby  demised, 
shall,  after  the  decease  of  the  said  {mortgagor),  be  chargeable 
with  any  further  arrear  of  interest  than  for  six  calendar  months 
preceding  the  time  when  the  title  to  such  possession  shall  have 
accrued. 

11.  And  also,  that  the  said  (mortgagor)  now  hath  in  him- J*"*' °»°'*«^ 

to  demise. 


(c)  The  proviso  for  redemption  in  inortfl^es  under  the  above  act  should  Pnctical 
always  be  filmed  in  fieneral  terms,  as  the  act  expressly  requires  that  the  mort-  obserralioos. 
gage  shall  contain  a  proviso  for  cesser  of  the  terra  whenever  the  moneys  thereby 
secured   shall  be  fully  paid  and  satisfied;  and  a  strong  opinion  seems  to  be 
entertained  amongst  the  profession,  that  a  proviso  for  the  cesser  of  the  term  on 
some  specified  day  would  be  altogether  void. 
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No.  VI.  self   good    right,  full    power  and    lawful   authority   to  demise 
Mortgage  the    Said  allotments,   pieces   or    parcels   of   land    and  premises 
One  Thousand  ^^^^^7  demised,   unto   the   said  {mortgagee),  his   executors,   ad- 
Tears,  Jy  ministrators   and   assigns,  for  the  said   term  of  1,000  years   in 

Tenant  for  .  .  .  . 

Life,^c.  manner   aforesaid,   according   to   the    true   intent   and   meaning 
of  these  presents. 


For  quiet 
enjoyment  and 
freedom  from 
incumbrances. 


12.  And  also,  that  it  shall  be  lawful  for  the  said  {mortgagee), 
his  executors,  administrators  and  assigns,  from  time  to  time  and  at 
all  times  during  the  continuance  of  this  mortgage  security,  to 
enter  into  and  upon,  have,  hold,  use,  occupy,  possess  and  enjoy, 
all  and  singular  the  said  allotments,  pieces  or  parcels  of  land  hereby 
demised,  and  to  receive  and  take  the  rents,  issues  and  profits 
thereof,  for  his  and  their  own  use  and  benefit,  for  all  the 
said  term  of  1,000  years,  without  any  lawful  let,  suit,  eviction 
or  disturbance  of  or  by  the  said  {mortgagor)  or  any  other  person 
or  person  whomsoever;  and  that  free  from  all  incumbrances 
whatsoever. 


For  further 
assurance. 


13.  And  also,  that  the  said  {mortgagor),  and  all  persons  whom- 
soever rightfully  claiming  any  estate  or  interest  in  the  said  allot- 
ments, pieces  or  parcels  of  land  and  premises  hereby  demised,  shall 
and  will,  from  time  to  time,  and  at  all  times  during  the  continuance 
of  this  security,  at  the  request  of  the  said  {mortgagee),  his  executors, 
administrators  or  assigns,  but  at  the  costs  of  the  said  {mortgagor), 
his  executors  or  administrators,  or  other  the  person  or  persons  for 
the  time  being  entitled  to  the  equity  of  redemption  of  the  said 
premises,  make,  do,  execute  and  perfect  all  such  further  assu- 
rances, for  the  more  perfectly  or  satisfactorily  demising,  assuring 
and  confirming  the  same  allotments,  pieces  or  parcels  of  land 
and  premises,  unto  the  said  {mortgagee),  his  executors,  ad- 
ministrators and  assigns,  for  all  the  then  residue  of  the  said 
term  of  1,000  years,  as  the  said  {mortgagee),  his  executors, 
administrators  or  assigns,  or  his  or  their  counsel  in  the  law, 
shall  require. 


14.  And  it  is  hereby  declared,  that  until  default  shall  be 

and  interest,  it  shall 


Declaration 

shall  enjoy        made  in  payment  of  the  said  sum  of  £ 

unti    e  au  t.     y^^  lawful  for  the  said  {mortgagor)  and  his  assigns,  or  other  the 


MODERN   CONVETANCINO.  75 

person  or  persons  for  the  time  being  entitled  to  the  equity  of      No.  VL 
redemption  of  the  said  mortgaged  premises,  subject  to  the  said      Mortgage 
term  of    1,000    years,  to    hold    and    enjoy  the    same   premises,  X*  A^owcl 
and  to  receive   and   take   the   rents  and   profits  thereof  without     JT**^*'  *? 

Tentmt/or 

let,  suit,  eviction  or  disturbance  of  or  by  the  said  {rnortyayee\      L{fe,  ^e. 
his  executors,  administrators  or  assigns,  or  any  person  or  persons 
whomsoever  rightfully  claiming  under  him  or  them. 

In  witness,  &c 
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No.  VII. 


MORTGAGE  IN  FEE  OF  TITHES  BY  A  LAY  IMPROPRIATOR  TO 
SECURE  £400,. AND  INTEREST,  PAYABLE  BY  FOUR  YEARLY 
INSTALMENTS,  WITH  POWER  FOR  MORTGAGEE  TO  APPOINT 
BAILIFFS  AND  RECEIVERS,  (a) 


1.  Parties. 

2.  Recital  that  tithes  have  been  com- 

muted in  pursuance  of  the  Tithe 
Commutation  Acts. 

3.  Of  agreement  for  loan. 

4.  Testatum. 

5.  Habendum. 


6.  Proviso  for  redemption. 

7.  Power  of  sale. 

8.  Covenant  from  mortgagor  for  pay- 

ment of  principal  moneys  and 
interest  by  four  yearly  instal- 
ments. 

9.  Power    to    appoint    bailiffs    and 

receivers. 


Parties.  1.  THIS  INDENTURE,  made  the        day  of        A.D.,  185  , 

Between   the  said   (mortgagor)  of,  &c.,   of  the   one   part,  and 
{mortgagee)  of,  &c.  of  the  other  part. 


Tithes,  how  far 
an  eligible 
mortgage 
security. 


Statutory 
provisions  for 
the  recovery  of 
tithes. 


(a)  Tithes,  whether  in  the  hands  of  ecclesiastics  or  laymen,  were  formerly 
considered  a  very  inadequate  mortgage  security.  In  the  former  instance  because 
spiritual  persons  were  incapable  of  alienating  tithes  or  other  property  belonging 
to  them  in  that  character  (13  Eliz.  c.  20),  in  the  latter  instance,  because,  though 
capable  of  alienation  by  a  lay  impropriator,  they  were  incapable  of  being  dis- 
trained for  at  common  law;  for  being  of  an  incorporeal  nature,  they  were 
considered  as  having  no  locality :  (Noy.  Max.  132  :  Stat.  Marl.  52  Hen.  3,  c.  15  ; 
3  Inst.  131.)  Added  to  this,  from  the  difficulties  and  inconveniences  attending 
the  collection  of  tithes  in  kind,  they  were  found  to  be  a  troublesome  property  for 
a  mortgagee  to  have  any  dealings  with. 

But,  notwithstanding  a  tithe  owner  had  no  remedy  by  distress,  he  might 
have  maintained  debt  against  the  lessee  (stat.  8  Anne,  c.  14,  s.  4;  5  Geo.  3, 
c.  17),  a  rule  which  holds  equally  with  lay  impropriators,  as  with  eccle- 
siastics, the  stat.  32  Hen.  8,  c.  7t  s.  7»  having  put  tithes  in  the  hands  of 
lay  impropriators,  upon  the  same  footing  as  other  incorporeal  hereditaments. 
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2.  Whereas  the  said  {mortgagor)  being  seised  in  fee,  or  other-  No.  VIL 
wise  well  and  sufficiently  entitled  as  the  lay  impropriator  to  the  »furt>iag« 
great  tithes  arising  out  of  the  rectory  of  B.  in  the  county  of  C,  *"  ^i^aL^** 

InpTopmiUiT 

to  aeeure  400/. 

" ami  Inttrtst, 

4c. 

and  turaecl  them  as  it  were  into  lands  and  tenements ;  from  whence  it  necessarily  Recital  that 
seems  to  follow,  that  after  the  passing  of  the  above-mentioned  statutes,  a  lessor  tithes  have  been 
of  tithes  had  the  same  remedies,  except  as  to  the  power  of  distraining  for  them,  and  coromut«d  in 
which  has  since  been  conferred  upon  him,  as  a  lessor  of  corporeal  hereditaments ;  pnniuance  of 
(Tatentine  v.  Denton,  Cro.  Jac.  Ill;  Tippin  v.  Oover,  Sir  T.  Rajm.  18  ;  Thursby  H^«  commnta- 
V.  Plant,  1  Wms.  Saund.  240 ;  Dean  and  Chapter  of  Windsor  v.  Gover,  2  Wms.  ^''°  *^^ 
Saund.  304);  still  the  point  does  not  appear  to  have  been  solemnly  decided,  until 
the  case  of  Bally  v.  H'ells,  3  Wils.  25.  In  that  case,  an  action  of  covenant  was  Bally  t.  Wtfh. 
brought  by  a  rector  of  a  parish  against  the  assignees  of  his  lessee  for  years  of  his 
tithes,  who  had  covenanted  for  himself,  his  heirs,  executors  and  assigns,  not  to  let 
to  any  of  the  fkrraers  of  the  parish  without  the  plaintiffs,  the  lessor's  consent :  and 
the  breach  was,  that  the  defendant,  the  assignee,  after  the  premises  came  to  him 
by  assignment,  let  some  farmers  of  the  parish  have  part  of  the  tithes,  without 
the  plaintiiTs  consent.  After  verdict  for  the  plaintiff,  it  was- objected  in  arrest 
of  judgment,  that  the  action  did  not  lie  against  the  assignees,  for  it  was  a  mere 
personal  covenant,  binding  on  the  lessee  only,  and  that  the  tithes  were  incor- 
poreal, lying  in  grant,  and  therefore  such  a  covenant  run  along  with  them  as  it 
would  with  the  lands  which  lie  in  livery,  and  that  a  rent  could  not  be  reserved 
out  of  them ;  for  if  a  lease  were  made  of  them  for  years,  it  was  good  by  way  of 
contract  to  have  an  action  of  debt  against  the  lessee,  but  the  lessor  could  not 
distrain,  and  that  the  assignee  of  the  tithes  was  not  chargeable  with  the  rent, 
and  consequently  the  defendant  could  not  be  chargeable  with  the  breach  of  the 
covenant  in  that  case.  But  it  was  answered  and  resolved  by  the  court  that  the 
action  was  maintainable  against  the  assignee  ;  for  as  to  the  objection  that  tithes 
were  incorporeal,  and  that  therefore  the  assignee  was  not  bound,  they  answered, 
that  tithe  was  a  tenth  part  of  the  profits  of  the  land ;  the  profits  of  the  land 
was  the  land  itself;  tithes  were  tangible  and  visible;  might  be  put  in  view  in  an 
assize ;  an  ejectment  lay  for  them ;  a  preecipe  quod  reddat  lay  fora  portion  of  tithe, 
and  they  were  realized  by  statute  32  Henry  8,  c.  7,  s.  7.  A  warranty  might  be 
annexed  to  incorporeal  inheritance,  and  that  they  had  every  property  of  an 
inheritance  in  land,  except  that  they  be  in  grant  and  not  in  livery.  And  as  to 
the  objection  that  a  lease  of  tithes  was  not  good,  and  that  the  assignee  was  not 
chargeable  with  the  rent,  they  cited  the  argument  of  Saunders  in  the  case  of 
Dean  and  Chapter  of  ll'indsor  v.  Gover,  above  referred  to,  which  they  said  was 
an  exceedingly  good  one,  and  with  which  they  all  concurred,  and  they  said  that 
debt  lay  for  rent  reserved  upon  a  lease  for  tithes  at  common  law. 

The  recent  Tithe  Commutation  Acts  (6  &  7  Will.  4,  c.  7 1 ;  7  Will.  4  and  Powers  coo- 
1  Vict.  c.  69 ;   1  &  2  Vict.  c.  64 ;  and  2  &  3  Vict.  c.  32)  by  substituting  a  rent-  ftTed  bj  tithe 
charge  in  lieu  of  tithes,  and  also  conferring  a  power  of  distress  for  the  recovery,  commntatioo 
have  removed  in  great  measure  the  obstacles  which  rendered  tithes,  or  at  any  rate  ^^^ 
such  as  in  the  hands  of  laymen,  ineligible  as  a  mortgage  security.     And  as 
to  the  objection  that  was  once  raised  to  a  rent-charge  being  redeemable  at  any 
time,  that  question  has  been  completely  set  at  rest  by  the  recent  Statute  of 
LimiUtions:  (3  &  4  Will.  4,  c.  27) 

Tlie  rent-charge  under  the  Tithe  Apportionment  Act  is  (apportioned  in  the  How  rent- 
following  manner : —  charge  in  Heo 

First,  it  is  directed  that  the  total  sum  to  be  paid  by  way  of  rent-charge  shali  «>f  t't'if  >» 
be  apportioned  amongst  the  several  lands  in  the  parish  having  regard  to  the  "PPwiioo*!- 
average  titheable  produce,  and  productive  quality  of  the  lands ;  so  that  in  each 
cue  the  several  lands  shall  have  the  full  benefit  of  every  modus  and  compositioo 
real,  prescriptive  and  customary  jiayment,  and  of  every  exception  from,  or  non- 
liability to,  tithes  relating  to  the  said  lands  respectively,  and  having  regard  to 
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No.   VII. 

Mortgage 

in  Fee  of  Tithes 

hy  a  Lay 

Impropriator 

to  secure  400/. 

and  Interest, 


which  said  tithes  have,  pursuant  to  the  act  for  the  Commutation 
of    Tithes    of   England    and   Wales,    been    commuted    to   the 


May  also  be 
altered. 

Draft  of 
apportionment 
to  be  made. 


the  several  tithes  to  which  the  said  lands  are  severally  liable :  (6  &  7  Will.  4, 

_H.         c.  7,  s.  33.) 

Rent-charge  The  rent-charge  intended  to  be  charged  upon  any  lands  before  the  confirma- 

raay  be  specially  tion  of  the  apportionment,  at  the  owner's  request,  is  to  be  especially  apportioned 

apportioned.        upon  particular  lands,  in  such  manner  as  he,  with  the  consent  of  the  tithe  owner, 

may  direct:  (sect.  58.) 

The  apportionment  may  be  altered,  at  the  request  of  the  landowners  by  the 
commissioners  of  the  land  tax  with  the  consent  of  two  justices:  (sect.  72.) 

The  act  also  directs  that  a  draft  shall  be  made  of  every  apportionment, 
stating  the  name,  description,  and  true  estimated  quantity  in  statute  measure, 
of  the  several  lands  to  be  comprised  m  such  apportionment,  with  the  names  and 
descriptions  of  the  proprietors  and  occupiers ;  as  also  of  the  lands,  viz.,  whether 
they  are  cultivated  as  arable,  meadow,  or  pasture,  or  as  woodland,  common  land, 
or  howsoever  otherwise  ;  and  to  refer  to  a  number  set  against  a  description  of 
such  lands  to  a  map  or  plan,  which  draft  is  to  state  the  amount  charged  upon 
the  said  several  lands,  and  to  whom  and  in  what  right  the  same  shall  be  respec- 
tively payable :  (sect.  38.)  The  apportionment  map,  therefore,  forms  a  most 
important  document  of  title  in  the  case  of  tithes,  and  should  always  accompany 
i>    t   ,  the  title  deeds  and  other  evidences  of  title,  and  as  such  be  delivered  over  with  the 

and  modus  how  ^^^^^  *^*^^  deeds  to  the  mortgagee.  The  statute  4  &  5  Will.  4,  c.  22,  s.  2,  also 
provides,  that  all  rent-charges,  moduses,  compositions,  &c.  shall  be  apportioned 
in  such  manner  on  the  death  of  any  person  interested  therein,  and  the  executors 
and  administrators  of  such  persons  shall  be  entitled  to  a  proportion  of  such 
rents,  &c.,  according  to  the  time  which  has  elapsed  since  the  last  periodical  day 
of  payment  up  the  day  of  the  death. 
Summary  Although  tithes  could  not,  as  we  have  previously  remarked,  be  distrained  for 

process  against  ^t  common  law,  still  any  certain  acts  of  Parliament  (7  &  8  Will.  3,  c.  34; 
Quakers  for  the  ^  Qg^  4^  g^^t.  2,  c.  6  ;  53  Geo.  3,  c.  127,  8.  6 ;  5  &  6  Will.  4,  c.  74),  a  summary 
recovery  ot  process  was  given  to  justices  to  enforce  the  payment  of  tithes  against  Quakers; 
and  by  Stat.  6  &  7  Will.  4,  c.  7,  ss.  81,  82,  a  power  of  distress  is  given  for  the 
recovery  of  the  rent-charge  in  lieu  of  tithes,  in  the  same  manner  as  for  the 
recovery  of  rent  upon  ordinary  leases  of  landed  property  ;  and  where  there  is  no 
sufficient  distress,  a  writ  of  habere  facias  possessionem  may  be  issued,  whereby 
the  owner  of  the  rent-charge  may  have  possession  of  the  lands  charged  there- 
with, until  the  whole  of  the  arrears  and  costs,  including  also  the  costs  of 
cultivating  and  keeping  possession, are  satisfied  ;  but  it  must  be  remembered  that 
no  more  than  two  years'  arrears  are  recoverable  under  this  process. 

The  tithe-owner  entering  into  such  possession  is  bound  from  time  to  time  to 

render  an  account  of  the  produce  of  the  lands,  and  of  all  receipts  and  payments 

bound  to  render  j„  respect  of  the  same,  and  to  pay  over  the  surplus  (if  any)  to  the  person  or 

an  account.         persons  for  the  time  being  entitled  thereto  after  satisfaction  of  such  arrears  of 

rent- charge  and  costs,  by  order  of  the  court  out  of  which  such  writ  of  habere 

facias  possessionem  shall  have  issued  :  (sect.  83.) 

By  a  subsequent  section  of  the  same  act,  the  power  of  distress  and  entry 
thereby  given  is  made  to  extend  to  all  the  lands  within  the  parish  occupied  by 
entry  to  extend  ^j^g  owner  under  the  same  holding:  (sect.  85.)  And  it  is  also  further  enacted  that 
to  all  lands  ^^^  several  provisions  of  the  act  4  &  5  Will.  4,  intituled,  "An  Act  to  amend  an 
act  of  the  eleventh  year  of  the  reign  of  King  George  the  Second  respecting  the 
apportionment  of  Rents,  Annuities,  and  other  Periodical  Payments,"  shall  extend 
to  rent-charges  under  this  act. 

Hence  we  may  perceive  that  tithes  in  the  hands  of  lay  impropriators  form  a 
very  safe  and  efficient  mortgage  security.  But  it  is  otherwise  with  respect  to  tithes 
in  the  hands  of  clergymen  who  are,  by  statutory  enactments,  disabled  from 
alienating  their  tithes  and  other  property  which  they  hold  in  their  ecclesiastical 


apportioned 
after  the  death 
of  parties. 


recovery 
tithes. 


Power  of 
distress  and 
entry  for 
enforcing 
payment  of 
rent-charge. 

Tithe  owner 
in  possession 


Power  of 
distress  and 
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price  of  300/.  per  annum,  as  the  gross  rent-charge  made  payable  No^IL 
to  the  said  {mortgagor),  in  lieu  of  the  said  tithes,  as  by  reference  Mortgage 
to  the  aforesaid  rent-charge  will  more  fully  appear.  *"  t^ai^iy 

Improjiriator 
loteevrt  400/. 

3.  And  whereas  the  said  {mortgagor)  has  requested  the  said    '*^  J^'' 
(mortgagee)  to  lend  him  the  sum  of  400/.  on  the  security  of  the        

.  t-ii'i/  \L  J         Of  ■Rreement 

said  t  thes  or  rent-charge,  which  tlie  said  {mortgagee)  has  agreed  to  f,,,  loan. 
do,  upon  having  the  repayment  thereof,  and  interest  secured  to 
him,  payable  by  the  several  instalments  and  in  manner  hereinafter 
mentioned. 

4.  Now  THIS  Indenture  WITNESSETH,  that  in  pursuance  of  T<»utom. 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of 

400/.  sterling,  paid  by  the  said  (mortgagee)  to  the  said  (mortgagor) 
on  the  execution  hereof,  the  receipt  of  which  the  said  {mortgagor) 
hereby  acknowledges,  and  therefrom  doth  release,  exonerate  and 
for  ever  discharge    the   saiJ   (mortgagee),   his   heirs,  executors. 


capacity  (13  Eliz.  c.  20 ;  3  Car.  1,  c.  4  ;  43  Geo.  3,  c.  84  ;  57  Greo.  3,  c.  99).  so 
that  previously  to  the  act  of  1  &  2  Vict.  c.  1 10,  for  ref(istering  judgments,  it  was 
admitted  that  no  device  or  contrivance  that  legal  ingenuity  could  suggest,  was 
capable  of  rendering  property  of  this  kind  in  the  hands  of  a  clergyman  available 
as  a  mortgage  security,  be  being,  by  virtue  of  the  above-mentioned  enactments, 
tutally  disabled  from  charging  his  benefice.  But  as  the  13th  section  of  the  act  of 
1  &  2  Vict.  c.  110  enacts,  that  a  judgment  entered  up  shall  operate  as  a  charge 
upon  all  lands,  tenements,  rectories,  advowsons,  tithes,  rents  and  hereditaments, 
&c.  of  or  to  which  such  person  shall,  &c. "  be  seised,  possessed  of,  or  entitled  for 
any  estate  or  interest  whatever,  at  law,  or  in  equity,  whether  in  possession, 
reversion,  remainder  or  expectancy,  or  over  which  such  person  shall  at  the  time 
of  entering  up  such  judgment,  or  at  any  time  afterwards,  have  any  disposing 
power  which  he  might  without  the  assent  of  any  other  person  exercise  for  his 
benefit,"  it  was  generally  considered  that  a  judgment  entered  up  would  be  a 
charge  upon  a  benefice,  and  both  Lord  Cranworth,  and  Kindersley,  V.C.,  adopted 
this  view  of  the  statute ;  and  hence  a  practice  obtained  of  efiPecting  morlRages 
upon  property  of  this  description,  by  giving  a  warrant  of  attorney  as  an  accom- 
panying security,  upon  which  a  mortgagee,  upon  entering  up  judgment,  might 
at  once  have  proceeded  to  setpiester  the  living ;  but  the  Court  of  .\p|  eal  have,  in 
a  recent  case  ( Hau-kius  v.  GuthercoU,  24  L  '1 .  Kep.  28 1 ),  decided  that  the  Act  of 
Victoria  has  not  altered  the  pre-existing  law  which  disabled  a  beneficed  cler^ty- 
man  from  charging  his  hving.  and  that  it  does  not  render  a  judgment  entered 
lip  under  its  provisions  a  charge  upon  property  of  this  nature ;  for  that  it  was 
not  the  design  of  that  statute  to  change  the  law  as  to  what  property  might,  or 
might  not  be  incumbered,  but  only  to  make  a  judgment  a  charge  in  the  nature 
of  a  mortgage  upon  pro|)erty  that  has  been  charged  by  the  owner :  (24  L.  T. 
225.) 

But  notwithstanding  an  incumbent  is  disabled  from  charging  his  living 
with  an  ordinary  mortgage,  he  is  nevertheless  authorized  to  borrow  money 
by  the  statute  1 7  Geo.  3,  c.  52,  for  the  purpose  of  rebuilding  or  repairing  bis 
paraooage  bouse  ;  as  may  be  seen  by  referring  to  note  (a),  No.  IX.,  po$t,  p.  86. 
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No^^l.       administrators  and  assigns,  he  the  said  {mortgagor)  doth  by  these 
Mortgage     presents  grant,  release  and  confirm  unto  the  said  (mortqaqee)  and 

in  Fee  of  Tithes  \.     ,     .  ^,  .  ,  •    i     ■  i  ,         ,. 

by  a  Lay      "^^^  xieirs,  ALL  those  the  great  or  rectorial  tithes  or  tenths  of  corn, 

trZlrTtmi.  ^^^^^  ^^^  ^^^'  y^^^ly  arising,  issuing  or  growing,  increasing  and 

and  Interest,    renewing  out  of,  and  upon,  of  or  belonging  to  the  said  rectory  of 

B.,  in  the  county  of  C,  and  also  all  moduses,  commutations  of 

tithes,  rent -charge  in  lieu  of  tithes,  with  all  such  powers  of  distress 
and  entry,  in  case  of  the  nonpayment  of  the  said  yearly  rent  or 
sum  of  300/.,  so  commuted  by  way  of  rent-charge,  in  lieu  of  the 
said  tithes  as  aforesaid,  as  in  and  by  the  aforesaid  rent-charge  are 
given  or  provided  for  enforcing  the  due  payment  and  recovery 
thereof;  togsther  with  all  the  glebe,  and  other  lands,  tenements 
and  hereditaments,  belonging  to  the  said  rectory ;  and  also  all 
oblations,  obventions,  offerings,  emoluments,  privileges  and  appur- 
tenances to  the  same  belonging;  and  all  the  estate,  right,  title 
and  interest,  both  legal  and  equitable,  of  him  the  said  (jnortgagor) 
therein ;  together  with  the  map  of  apportionment,  and  all 
deeds,  evidences  and  writings  relating  to  the  title  of  the  said 
tithes,  rent -charge  in  lieu  of  tithes,  and  all  and  singular  other  the 
aforesaid  hereditaments  and  premises,  in  the  possession  of  the  said 
(mortgagor)  or  which  he  can  procure  without  suit. 


Habendnm. 


Proviso  for 
ledemption. 


5.  To  have,  hold,  receive  and  take  the  said  tithes,  rent- 
charge  in  lieu  of  tithes,  and  all  and  singular  other  the  premises 
hereinbefore  mentioned  and  hereby  granted,  with  their  appur- 
tenances, unto  and  to  the  use  of  the  said  {mortgagee),  his  heirs 
and  assigns  for  ever ;  subject  to  the  proviso  for  redemption,  and 
the  powers,  provisoes,  declarations  and  agreements,  hereinafter 
expressed  and  declared  of  and  concerning  the  same. 

6.  Provided  always,  that  if  the  said  {mortgagor)  his  heirs, 
executors,  administrators  or  assigns  shall  pay  unto  the  said 
{mortgagee),  his  executors,  administrators  or  assigns,  the  sum  of 
400Z.  sterling,  together  with  interest  for  the  same  at  the  rate  of  51. 
for  every  lOOZ.  by  the  year,  by  the  following  instalments  (that  is  to 
say),  the  sum  of  lOOZ.,  part  of  the  said  principal  sum  of  400/.,  and 
also  the  sum  of  20/.,  being  one  year's  interest  for  the  whole  of  the 
said  sum  of  400/.,  at  the  rate  aforesaid,  at  the  end  of  one  year 
now  next  ensuing  from  the  date  hereof,  and  the  like  sum  of  100/., 


MOD£KN   CONVEYANCING.  81 

Other  part  of  the  said  sum  of  AOOL  at  the  end  of  each  of  the      No.  vii. 
next  three  succeeding  years,  together  with  interest  for  so  much  of     Mortgag* 
the  principal  as  shall  be  then  due  and  owing,  at  the  rate  aforesaid, '"  Zaham 
THEN,  and  in  such  case,  the  said  {inort<jagee\  his  heirs  or  assigns,   '"'""''^''fjj^ 
will  at  any  time  thereafter,  at  the  request  and  costs  of  the  said    md  Interest, 

{mortgagor)^   his  heirs  or  assigns,  r^rant  and  reassure  the  said        1 

tithes,  or  rent-charge  in  lieu  of  tithes,  and  all  and  singular  other 
the  hereditaments  and  premises  hereby  granted,  unto  and  to  the 
use  of  the  said  {mortgagor)^  his  heirs  or  assigns,  or  otherwise,  as  he 
or  they  shall  direct,  free  from  all  incumbrances  created  therein  by 
the  said  {mortgagee)^  his  heirs  or  assigns. 

7.  Provided  always,  and  it  is  hereby  declared,  that  if  P^wwof  wie. 
default  shall  be  made  in  payment  of  the  said  sum  of  400/.  and 
interest,   by   the    several    instalments    in    manner    hereinbefore 
appointed  for  payment  thereof,  then  [Continue  power  of  sale, 

ut  ante.  No.  I.,  clause  8,  p.  35,  and  add  foreclosure  clause^  lU  ib., 
clause  9,  p.  37.] 

8.  And  the  said  (mortgagor)  doth  hereby  for  himself,  his  heirs,  CoTcnante  from 

,      ,     .    .  •  1       I  .  I    /  mortgagor  for 

executors  and  admmistrators,  covenant  with  the  said  {mortgagee),  pajment  of 
his  heirs,  executors,  administrators  and  assigns,  that  he  the  said  ^ners  and 
{mortgagor),  his  heirs,  executors,  administrators   or   assigns,   will  '"'*'^*  ^ 
punctually  and  truly  pay  unto  the  said  {mortgagee),  his  executors,  iiwulmenta. 
administrators  or  assigns,  the  said  sum  of  400/.  and  interest,  by 
the  several  instalments  hereinbefore  mentioned,  in  manner  here- 
inbefore appointed  for  the  payment  thereof.     [Add  covenants  from 
mortgagee  that  he  has  good  right  to  convey ;  for  quiet  eujogment ; 
freedom  from  incumbrances,  and  for  further  assurance ;  proviso  tfiat 
mortgagor  shall  enjoy  until  default,  and  that  mortgagee   will  not 
exercise  power  of  sale  without  notice  to  mortgagor ;  ut  ante,  No.  I., 
clauses  12  to  18  inclusive,  pp.  38  to  40.]  (o) 

9.  Provided  ALWAYS,  and  it  is  hereby  declared,  that '*«»***« 

ftppoint  bailifl* 

it  shall  be  lawful  for  the  said  {mortgagee)^  his  heirs,  executors,  ud  nednn. 


(6)  If  brevity  U  |«rticularlj  desirable,  tbe  cUiues  10  to  U  inclouve,  omit,  Pnctieal 
No.  11.,  pp.  47  to  49.  in»7  be  substituted  instead  of  tbose  abore  directed.  M||wtioo«. 

VOL.    IL  O 
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No.  VII.     administrators  and  assigns,  at  any  time  during  the  continuance  of 
Mortgage     this  present  mortgage  security,  to  appoint  bailiflPs,  agents,  attor- 

in  Fee  of  Tithes  ^^      i.  j  •  /?        .i  c         •   ^'  i 

by  a  Lay      J^^ys,  collectors  and  receivers,  tor  the  purposes  or  assistmg  and 
Impropriator   carrying  out  the  execution  of  the  trusts,  powers,    ends,   intents 

to  secure  400/.  .^      o  ?    r  ^  ' 

and  Interest,  and  purposes  of  this  present  mortgage  security,  and  to  allow 
— 1  the  person  or  persons  so  appointed  as  aforesaid,  proper  and  suffi- 
cient salaries  and  allowances  for  their  trouble,  and  with  full  power 
for  the  said  (mortgagee),  his  heirs,  executors,  administrators  and 
assigns,  from  time  to  time,  or  at  any  time,  to  alter,  vary  or 
revoke  such  appointments. 

In  witness,  &c. 
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No.  VIII. 


MORTGAGE  IN  FEE  OF  AN  ADVOWSON  BY  THE  PATRON,  WITH 
POWERS  OF  SALE,  (a) 


1.  Parties. 

2.  Of  agreement  for  loan. 

3.  Testatum,   by    which     mortgagor 

grants  and  confirms. 

4.  Habendum  to  mortgagee  in  fee. 


5.  Covenant  from  mortgagor  that  he 

is  seised  in  fee. 

6.  Has  good  right  to  convey,  &c. 

7.  Also  that  if   incumbent  shall   die 

during  the  mortgage  security, 
mortgagor  will  present  an  in- 
cumbent of  sixty  years  of  age 
ur  upwards. 


1.  THIS  INDENTURE,  made  the      day  of        A.D.,  18     ,  Parties. 
Between  {mortgagor y  owner  of  advou'suii),  of",  &c.,  of  the  one  part, 
and  {mortgagee),  of,  &c.,  of  the  other  part. 


(a)  An  advowson  cannot  be  considered  an  eligible  mortgage  security,  because  As  to  th«  moat 
not  only  will  the  presentations  yield  a  mortgaj^ee  no  profit,  but  he  will  derive  no  eligible  mode  of 
advantage  from  the  right  of  patronage ;  for  although  the  legal  right  of  presentation  rendering  «a 
will  be  vested  in  him,  he  will  nevertheless  be  compelled  to  present  the  nominee     '^"J*?" 
of  the  mortgagor ;  for  the  mortgage  will  be  considered  merely  as  a  pledge  for  **"",     *" 
the  security  of  the  money  advanced  thereon,  and  the  mortgagee  can  make  no  g-cnritv*** 
profit  by  presenting  to  the  church,  by  which  he  can  take  the  debt,  or  bring  it  into  ^' 

account  with  the  mortgagor.  (Irving  v.  Cox,  Pre.  Cha.  71  ;  Amkurst  v.  Datcling, 
2  Vern.  401  ;  Hungerford  v.  Clay,  9  Mod.  1  ;  Croft  v.  Powell,  Cora.  609; 
GalUy  T.  Jelby,  Str.  403  ;  Mackenzie  v.  Robinson,  3  Atk.  359  ;  ocirruling  Gor- 
dener  v.  GriJUks,  2  P.  Wms.  403  ;  see  also  Dver  r.  Lord  Craven,  I  Dick.  662 ; 
GMbbin*  T.  Creed,  2  Sch.  &  Lef.  218 ;  1  Fonbl.  Eq.  25.  258  ;  and  i  Mad.  Pract. 
513,  2nd  edit.  ;  Coote  Mort.  6i.)  The  best  mode  of  rendering  an  advowson 
available  as  a  mortgage  security  is  by  empowering  the  mortgagor  to  sell  in  case 
of  default  of  payment ;  but  it  must  be  borne  in  mind  that  this  power  can  only 
be  exercised  whilst  the  ativowson  is  full,  it  being  deemed  an  act  of  simony 
to  sell  during  an  avoidance.     To  provide  against  this  contingenn*,  it  will  be 

u  2 


1 
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No.  VIII.         2.   Whereas  the  said  {mortgagor),  being  seised  of  an  estate  of 
Mortgage  in    inheritance  in  fee-simple  of  the  advowson  and  right  of  patronage 
Advommby   ^^  ^^^  ^^  ^^^  rectory  of  the  parish  of  A.,  in  the  county  of  B.,  free 
'^f  Z'"''*^'    of  all  incumbrances,  has  requested  the  said  {mortgagee)  to  advance 
Powers  of  Sale,  him  the  sum  of  1,000/.,  upon  the  security  of  the  said  premises. 
Of  agreement     which  the  Said  {mortgagee)  has  agreed  to  do  upon  having  a  Con- 
or can.  veyance  of  the  same,  accompanied  by  a  warrant  of  attorney  by 
way  of  collateral  security,  made  to  him  in  manner  hereinafter 
mentioned. 


Testatnm, 
by  which 
mortgagor 
grants  and 
cop<irms. 


3.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
1,000Z.  sterling  paid  by  the  said  {mortgagee)  to  the  said  {mortgagor) 
on  thtf  execution  hereof,  the  receipt  of  which  the  said  {mortgagor) 
hereby  acknowledges,  and  therefrom  doth  release,  exonerate  and 
for  ever  discharge  the  said  {mortgagee),  his  heirs,  executors,  ad- 
ministrators and  assigns ;  he  the  said  {mortgagor)  doth  by  these 
presents  grant  and  confirm  unto  the  said  {mortgagee)  and  his  heirs, 
ALL  that  the  aforesaid  advowson,  donation,  and  right  of  presenta- 
tion of  and  in  the  said  parish  of  B.,  in  the  said  county  of  D., 
and  whereof  the  said  {T.  C.)  is  now  incumbent,  and  all  rights, 
members  and  appurtenances  thereunto  belonging.  And  all  the 
estate,  right,  title,  and  interest,  both  legal'  and  equitable,  of  him 
the  said  {mortgagor)  therein  ;  together  with  all  deeds,  evidences, 
and  writings  relating  to  the  title  of  the  said  advowson,  here- 
ditaments and  premises  in  the  custody  of  the  said  {mortgagor),  or 
which  he  can  procure  without  suit. 


Habendum.  4.  To  HAVE  AND  TO  HOLD  the  said  advowson,  donation  and 

right  of  patronage  and  presentation  to  the  said  rectory,  and  appur- 
tenances, unto  and  to  the  use  of  the  said  {mortgagee),  his  heirs  and 


advisable  to  insure  the  incumbent's  life,  which  can  now  be  clone  in  most 
instances,  as  many  respectable  insurance  offices  will  undertake  to  insure  even 
unhealthy  lives.  Added  to  this,  a  clause  may  be  inserted,  as  in  the  above  form, 
that  in  case  of- the  benefice  becoming  void  during;  the  continuance  of  the  mort- 
gage security,  the  mortgagor  will,  as  soon  as  possible,  present  some  clerk  who 
shall  be  of  the  age  of  sixty  years  or  upwards,  in  order  that  the  sale  of  the 
living  may  not  be  prejudiced  by  the  incumbency  of  a  too  young  and  healthy 
life. 
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assigns  for  ever;   subject  nevertheless  to  a  proviso  for  re-     N«»  viii. 
dcmption,  anil  the  |)o\vers,  provisoes,  declarations  and  agreements    Hortgagt  m 
hereinafter  expressed.    Puovided  always  [Here  insert  prooito    a^^^i^ 
for  redemption;  poxrer  of  sale  in  default ;  and  covenant  for  payment     ^^-^'^^ 
of  princijyal  and  interest ;    ut  ante.  No.   II.,  clauses  6,   7,  and  9,  Pown  of  Sale, 
pp.  46,  47.] 

5.  And  also  that  the  said  {mortgagor)  is  lawfully,  rightfully  CoTentnt  from 
and  absolutely  seised  in  fee  of  the  said  advowson,  hereditaments  be  u  seiaed 
and  premises,  with  their  appurtenances. 

6.  And  also  that  the  said  {mortgagor)  now  hath  in  himself  Hm  good  right 
good  right  to  grant  and  confirm  the  said  advowson,  hereditaments 

and  premises  unto  and  to  the  use  of  the  said  {mortgagor),  his  heirs 
and  assigns,  in  manner  aforesaid.  [Add  covenants  for  quiet  enjoy- 
ment; freedom  from  incumbrances;  and  for  further  assurance ;  utantCy 
No.  IL,  clauses  11  and  12,  p.  47.] 

7.  And,  lastly,  that  in  case  the  said  advowson  shall  at  any  That  if  incum- 
time  or  times  during  the  continuance  of  this  present  mortgage  Marine  mort^* 
security  become  void  by  the  death,  resignation,  or  deprivation  of  8*8*  »«:urit7. 

.  .       .    :  .      inortgagor  will 

the  now  present,  or  of  a  future,  incumbent  of  the  said  living,  the  said  pr«wnt  an 
{mortgagor)  will,  as  soon  as  possible  thereafter,  present  to  the  said  gj^ty  j^,^  „£ 
rectory  or  parish  church  some  fit  person  of  the  age  of  sixty  years  or  "8*  °'"  "P''*^'^*- 
upwards,  in  order  that  such  person  may  be  instituted  and  inducted 
parson,  rector,  or  incumbent  thereof.      [Insert  covenant  from 
mortgagee  not  to  exercise  power  of  sale  without  giving  mortgagor  six 
months^  previous  notice  ;  ut  ante,  Na  II.,  clause  13,  p.  4  9. J 

In  witness,  &c. 


86 


CONCISE   PRECEDENTS   IN 


No.  IX. 


MORTGAGE  OF  A  LIVING  UNDER  THE  PROVISIONS  OF  THE 
STATUTE  17  GEO.  3,  CAP.  52,  FOR  PROVIDING  FOR  THE  RE- 
BUILDING AND  REPAIRING  OF  PARSONAGE  HOUSES.  («) 


1.  Parties. 

2.  Recital  of  act  of  Parliament  autho- 

rizing mortgage. 

3.  Of  agreement  for  loan. 

4.  Testatum. 

5.  Habendum     to     mortgagee     for 

ninety-nine  years. 

6.  Covenant  for  payment  of  pnncipal 

and  interest. 


7.  Proviso  for  redemption. 

8.  That  mortgagor  shall  enjoy   until 

default. 


Additional  Forms. 

A.  Form  of  the  consent  of  the  ordi- 

nary and  patron. 

B.  Form  of  appointment  of  a  nominee 

to  receive  the  money  borrowed. 


rallies. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  185  , 
Between  {mortgagor^  rector  or  vicar,  as  the  case  may  he)  of,  &c., 
and  in  the  diocese  of  the  Bishop  of  of  the  one  part,  and 

{mortgagee)  of,  &c.,  of  the  other  part. 


Practical  (a)  The  statute  17  Geo.  3,  c.  52,  authorizes  the  incumbent  of  any  ecclesiastical 

observations.  benefice  whereon  there  is  no  house  of  habitation,  or  such  house  is  become  so 
decayed  or  ruinous  that  one  year's  income  of  the  living  would  be  insufficient  to 
repair  it,  with  the  consent  of  the  ordinary  and  patron,  to  borrow  money  either 
to  build  a  new  house  or  to  repair  the  old  one,  and  for  that  purpose  to  mortgage 
the  glebe  land,  tithes,  and  other  profits  of  the  living  for  the  term  of  twenty-five 
years,  or  until  the  money  so  to  be  borrowed,  with  interest  for  the  same  and  such 
costs  as  may  attend  the  recovery  thereof,  shall  be  fully  paid  and  satisfied ;  which 
mortgage  deed  is  directed  to  be  made  in  the  form  or  to  the  eflFect  and  purpose 
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2.  Whereas  the  said  {mortgagor)  pursuant  to  the  directions  of      No.  IX. 
an  act  passed  in  the  seventeenth  year  of  the  reign  of  his  late  Uartgagtt^a 
Miyesty  King  Geoi^e  the  Third,  intituled  An  Act  to  promote  the  i^p^J^I^^ 
Residence  of  the  Parochial  Clergij,  by  making  provision  for  the  more   <^^Staimt» 
sj)€edy  and  effectual  building,   rebuilding,    repairing  or  purchasing        e.  52. 
Uoutes  and  other  necessary  Buildings  and  Tenements,  for  the  use  of  Reciul  of  act 
thrir  Benefices,  hath  obtained  the  consent  of  the  ordinary  of  the  "ntborizln*"* 
said  diocese,  and  the  patron  of  the  said  church  and  living,  (b)  to  mortgage. 
borrow  and  take  up  at  interest  the  sum  of  600/.,  to  be  laid  out  and 
expended  in  building,  rebuilding  [or  repairing]  {as  the  case  may  be), 
the  parsonage  house,  and  other  necessary  offices  upon  the  glebe 
lands  belonging  to  the  said  parish  church,  as  appears  by  an  instru- 
ment signed  by  the  said  ordinary  and  patron  hereunto  annexed. 


contained  in  the  schedule  annexed  to  the  said  act,  and  of  which  the  above  pre- 
cedent is  a  verbatim  copy:  (sect.  1.) 

Every  mortgagee  is  directed  to  execute  a  counterpart  of  the  mortgage,  which 
is  to  be  kept  by  the  incumbent :  (sect.  2.) 

The  act  also  provides  that,  on  failure  of  payment  of  principal  and  interest  for 
forty  days  after  the  same  becomes  due,  the  mortgagee  may  distrain  for  it : 
(sect  3.) 

(J))  The  following  is  the  form  directed  by  the  act,  and  which  most  be  written 
on  parchment ;  it  must  be  annexed  to  the  mortgage  deed. 

A.  "{A.  B.),  rector  (or  vicar,  as  the  case  may  be)  of  the  parish  Fonn  ofcoiuent 
{or  chapelry,  or  perpetual  curacy,  as  the  case  may  be)  of         in  the  ^^  patroo. 
county  of  ,  under  the  jurisdiction  of  the  ordinary,  having 

produced  to  us  the  said  ordinary,  and  {name  of  patron),  patron  of 
the  said  church  and  living,  a  certificate  under  the  hand  of  a 

skilful  and  experienced  workman  or  surveyor,  of  the  state  and  con- 
dition of  the  buildings  upon  the  glebe  belonging  to  the  church  {or 
chapel,  or  perpetual  curacy,  as  the  case  may  be)  and  of  the  value  of 
the  timber  and  other  materials  thereupon  fit  to  be  sold  or  employed 
about  such  buildings,  and  also  a  plan  made  by  the  said  of 

the  work  to  be  done  by  new  buildings  and  repairs  upon  the  said 
glebe,  and  an  estimate  of  the  expense  attending  the  same,  after 
a])plying  the  said  materials,  or  the  money  to  arise  from  the  sale 
thereof,  in  such  buildings  and  repairs;  and  also  of  a  particular 
account  in  writing,  signed  by  the  said  {A.  B.)y  of  the  annual  profits 
of  such  living,  and  of  the  rents,  stipends,  taxes  and  other  out- 
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No.  IX.  3.  And  whereas  the  said  {mortgagee)  hath  agreed  to  lend  and 

Mortgage  of  a  advance  the  sum  of  600Z.  upon  the  mortgage  of  the  glebe,  tithes, 

theProvuions  rents  and  other  profits  and  emoluments  of  the  said  living,  pursuant 

^fjl'^^^'^^f^  to  the  direction  and  the  true  intent  and  meanincr  of  the  said  act. 

17  heo.  3,  " 

c.  52. 


Of  agreement  for 
loan. 

Testatam. 


4.  Now  THIS  Indenture  witnesseth,  that  the  said  {mort- 
gagor) in  consideration  of  the  sum  of  5s.  to  him  in  hand  paid,  and 
of  the  sum  of  600Z.  sterling  paid  at  or  before  the  sealing  and  delivery 
hereof  into  the  hands  of  {A.  B.)  a,  person  nominated  by  the  said 
ordinary,  patron  and  incumbent  to  receive  the  same,  pursuant  to 
the  directions  of  the  said  act ;  which  nomination  is  also  hereunto 
annexed,  (c)  and  which  receipt  of  the  said  sum  of  600/.  the  said 


Practical 

suggeytions 


goings  annually  issuing  thereout,  verified  upon  oath,  pursuant  to 
the  directions  of  an  act  passed  in  the  seventeenth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third,  "  to  promote  the 
residence  of  the  parochial  clergy,  by  making  provision  for  the 
more  speedy  and  effectual  building,  rebuilding,  repairing  or  pur- 
chasing houses,  and  other  necessary  buildings  and  tenements  for 
the  use  of  their  benefices ; "  and  having  considered  such  certificate, 
plan  and  account,  now  we  do  approve  thereof,  and  do  consent  that 
such  buildings  and  repairs  shall  be  made  as  therein  specified ;  and 
that  the  said  {A.  B.)  do  borrow  and  take  up  at  interest  the  sum 
of  600/.,  being  the  estimate  of  the  expenses,  after  deducting  the 
value  of  the  timber  and  other  materials  thought  proper  to  be  sold, 
and  which  appears  to  us,  from  the  said  account,  a  sum  not  exceeding 
two  years'  neat  income  and  produce  of  the  said  living,  which 
money  is  to  be  paid  to  {nominee),  a  person  nominated  by  us,  and 
the  said  {A,  B.),  and  applied  according  to  the  direction  of  the  said 
act. 

(c)  The  act  17  Geo.  3,  directs  that  the  money  borrowed  shall  be  paid  to  such 
person  as  the  ordinary  shall  appoint,  who  is  to  contract  for  the  buildings,  and 
see  that  the  same  are  executed  and  paid  for:  (sect.  4.)  The  appointment  is 
directed  to  be  made  in  the  following  form,  and,  as  the  act  says  *'  to  be  wrote  on 
parchment." , 


B.  "We    whose    names   are   subscribed   being    the   ordinary. 


Form  of 

appointment  of  .    i  /  • 

a  nominee  to      patron  and  incumbent  of  the  rectory  (or  vicarage,  as  the  case  may 
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{A.  B.)  hath  acknowledpjed  by  indorsement  on  the  back  of  this      No.  IX. 
deed,  Hatii  granted,  bargained,  sold  and  demised,  and  by  these  Moriyage  of  a 
presents  doth   grant,  bargain,  sell   and  demise,  unto   the   said  tA<*/'TO»M«««« 
{mortgagee)^  his  executors,  administrators   and   assigns,  all  the  o^'*«*''«<«<« 
glebe  lands,  tithes,  rents,  moduses,  compositions  for  tithes,  salaries,        e.  52. 
stipends,  fees,  gratuities  and  other  emoluments  and  profits  what- 
soever, arising,   coming,   growing,   renewing  or  payable   to   the 
rector  (vicar  or  incumbent,  a$  the  case  mag  he)  of  the  said  living 
in  respect  thereof,  with  all  and  every  their  rights,  privileges  and 
appurtenances  thereunto  belonging. 

5.    To    have,    hold,    receive,    take    and  enjoy    the    said  H«bendain  to 

premises,  with  their  and  every  of  their  appurtenances,  unto  the  ninrty-niiM 
said  {mortgagee)^  his  executors,  administrators  and  assigns,  from  y**^ 
henceforth  for  the  term  of  years  fully  to  be  complete  and 

ended,  in  as  full,  ample  and  beneficial  a  manner,  and  with  such 
remedies  and  powers  for  obtaining  and  recovering  the  same  and 
every  part  thereof,    to   all    intents    and   purposes,   as   the   said 


he)y  of  in  the  county  of  in  the  diocese  of  the  Bishop  receiye  tiie 

of  ,  do  hereby  nominate  and  appoint  {nominee)  of  to  borrowed. 

receive  the  money  authorized  to  be  raised  by  an  act  passed  in  the 
seventeenth  year  of  the  reign  of  his  late  Majesty  King  George  the 
Third,  intituled  An  Act  to  promote  the  Residence  of  the  Parachial 
Clergy  y  by  making  provision  for  the  more  speedy  and  effectual  building, 
rebuilding,  repairing  or  purchasing  Houses,  and  other  necessary  Build- 
ings and  Tenements  for  the  use  of  their  Benejices,^^  for  the  purpose  of 
building,  rebuilding,  repairing  or  purchasing  the  Parsonage  House, 
&c  {as  the  case  shall  be),  to  the  said  rectory  (or  vicarage)  belonging, 
and  to  pay  and  apply  the  same,  and  to  enter  into  contracts  with 
proper  persons  for  such  buildings  or  repairs,  and  to  inspect  and 
take  care  of  the  execution  of  such  contracts,  and  to  take  such 
receipts  and  vouchers,  and  keep  such  accounts,  and  do  and  perform 
all  such  other  matters  and  things  which  nominees  are  authorized 
and  required  to  do  and  perform  in  and  by  the  said  act,  the  said 
{nominee)  having  given  security  for  the  due  application  thereof* 
according  to  the  directions  of  the  said  act. 

GHven  under  our  hands  this  day  of  .** 
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No.  IX. 

Mortgage  of  a 
Living  under 
the  Provisions 
of  the  Statute 
17  Geo.  3, 
c,  52. 

Covenant  for 
payment  of 
principal  and 
interest. 


(mortgagor),  his  successors,  rectors  (or  vicars,  as  the  case  shall  be), 
of  the  said  church,  could  or  might,  or  ought  to  have  held, 
enjoyed,  received,  taken  or  recovered  if  these  presents  had  not 
been  made. 

6.  And  the  said  (mortgagor),  ior  himself,  his  heirs,  executors 
and  administrators  doth  hereby  covenant,  promise  and  agree  with 
the  said  (mortgagee),  his  executors,  administrators  and  assigns,  that 
he  the  said  (mortgagor)  during  the  time  that  he  shall  continue 
rector  (or  vicar,  as  the  case  may  be),  of  the  said  parish  and  parish 
church,  shall  and  will  well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  said  (mortgagee),  his  executors,  administrators  or  assigns, 
interest  for  the  said  sum  of  600Z.,  or  so  much  thereof  as  shall 
remain  due  at  the  end  of  every  year,  to  be  computed  from  the 
day  of  the.  date  of  these  presents,  after  the  rate  of  £  per 

centum  per  annum,  by  yearly  payments,  the  first  of  the  said 
payments  to  begin  and  be  made  on  the  day  of  next ; 

AND  ALSO  at  the  several  times  before  mentioned  for  payment  of  the 
interest  as  aforesaid,  shall  and  will  well  and  truly  pay,  or  cause  to 
be  paid,  the  sum  of  51.  per  centum  per  annum  of  the  principal 
which  remained  due  at  the  beginning  of  the  year  in  which  every 
such  payment  is  to  be  paid,  in  case  the  said  (A.  B.)  shall  be  resident 
upon  the  said  living  for  the  time  mentioned,  in  and  according 
to  the  true  intent  and  meaning  of  the  said  act ;  and  in  case  the 
said  (mortgagor)  shall  not  reside  upon  the  said  living  during  the 
time  mentioned,  in  and  according  to  the  true  intent  and  meaning 
of  the  said  act,  he  shall  pay  or  cause  to  be  paid  the  sum  of  \0L 
per  centum  per  annum  of  the  said  principal  money,  by  such  yearly 
payments  as  aforesaid,  instead  of  the  said  sum  of  5/.  per  centum 
per  annum,  and  shall  and  will  continue  such  respective  payments 
of  the  said  interest,  and  on  account  of  the  said  principal  money,  so 
long  as  he  shall  continue  rector  (or  vicar,  as  the  case  may  be)  of  the 
said  parish  and  parish  church,  unless  all  the  said  principal  money 
and  interest  for  the  same  shall  be  sooner  paid  and  discharged. 


J*roviso  for 
redemption. 


7.  Peovided  always,  and  these  presents  are  upon  this  con- 
dition, that  if  the  said  (mortgagor)  and  his  successors  shall  well 
and  truly  pay,  or  cause  to  be  paid,  the  said  principal  money  and 
interest  for  the   same  in   manner  and   at   the  times  aforesaid. 
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according  to  the  true  intent  and  meaning  of  the  said  act  and  of      No.  xi. 
these  presents,  and  also  all  costs  and  charges  which  shall  have  been  Afortgayeo/a 
occasioned  by  the  nonpayment  thereof,  these  presents,  and  every  ^A^T/'wilfoSL 
thine  herein  contained,  shall  cease  and  be  void.  o/thejiuihiu 

°  '  17  Geo.  3, 

e.  52. 

8.  Provided  also,  that  it  shall  and  may  be  lawful  for  the  said  That  mOTteacor 
{mortgagor)  and  iiis  successors,  peaceably  and  quietly  to  hold,  ■''*!{  ^^M 
occupy,  possess  and  enjoy,  all  and  singular  the  said  glebe  lands, 
tithes,  stipends,  fees,  gratuities  and  other  emoluments  and  profits 
whatever,  arising  or  to  arise  from  or  in  respect  of  the  said  living, 
until  default  shall  be  made  by  him  or  them  respectively  in  the 
payment  of  the  interest  and  principal  or  some  part  thereof,  at  the 
times  and  in  manner  aforesaid. 

In  witness,  &c. 
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CONCISE   PRECEDENTS  IN 


No.  X. 


MORTGAGE  BY  A  CLIENT  TO  HIS  ATTORNEY,  TO  SECURE  A 
DEBT  ALREADY  DUE,  AND  ALSO  A  FURTHER  SUM  NOW 
ADVANCED. 


1.  Parties. 

2.  Recital  that  money  is  already  owing 

from  the  client  to  the  attorney. 


3.  Of  agreement  for  further  advance. 

4.  Testatum,  by  which  the  client  con- 

veys. 


Parties.  1.  THIS  INDENTURE,  made  the        day  of        A.D.  18     , 

Between  {client)  of,  &c.,  of  the  one  part,  and  (attorney)  of,  &c.,  of 
the  other  part. 


Recital  that  2.  Whereas  the  said  (client)  is  justly  and  truly  indebted  to  the 

money  is  already  ,  ,       . 

owing  from  the  said  (attorney)  in  the  sum  of  300/.,  for  business  done  and  transacted 
attorney.  t>y  the  said  (attorney),  as  attorney  to  the  said  (client),  as  appears 

by  several  bills  of  costs  duly  made  out  and  delivered  by  the  said 

(attorney)  to  the  said  (client),  (a) 


Of  agreement 
for  further 
advance. 


3.    And  whereas  the   said  (client)  has  requested   the   said 


As  to  secnrities      (a)  Questions  appear  to  have  arisen  as  to  whether  a  security  taken  by  an  attor- 

taken  by  attor-   ney  to  secure  his  costs  would  be  valid  ;  but  it  appears  to  be  now  settled,  beyond 

neys  from  their  ^\\  controversy,  that  an  attorney  may  take  a  security  for  costs  already  incurred — 

chents  to  secure  jjy^.  ^^^  fp^  future  costs.     Still,  for  all  this,  a  security  to  secure  costs  already 

'^^^^  incurred  will  not  be  invaUdated  in  consequence  of  the  assurance  purporting  to 

embrace  future  costs  also ;  that  is,  it  will  be  good  so  far  as  the  costs  already 

incurred  are  concerned  ;  but  will  be  bad  as  to  the  costs  to  be  incurred  thereafter. 

It  is  also  settled  that  an  attorney  may  take  a  security  from  his  client  for  moneys 

advanced  by  him,  whether  it  relates  to  sums  already  advanced,  or  to  be  advanced 

at  some  future  period :  {Pitcher  v.  Rigby,  9  Price,  79 ;  Jones  v.  Tripp,  Jac.  322  ; 

1  Hughes  Pract.  Mort.  81.) 
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{attorney)  to  allow  the  said  sum  of  300/.  to  remain  on  the  security       No.  X. 
of  the  hereditaments  and  premises  hereinafter  described,  and  also  Mortgage  bg  a 
to  advance  to  him  the  said  (client)  the  further  sum  of  200/.  on  the    ^^JlJ^^ 
security  of  the   same   premises,  which  the   said  {attorney)  hath  J!^^f***fj 

agreed  to  do.  aUo  a  /vrther 

Sum  now 
advanctd. 

4.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of  ^     . 

Testatam,  by 

the  said  recited  agreement,  and  in  consideration  of  the  sum  of  which  the  client 
300/.  sterling,  so  due  and  owing  from  the  said  {client)  to  the  said  *^*'"*^'' 
{attorney)  as  aforesaid ;  and  also  in  consideration  of  the  further  sum 
of  200/.  sterling  paid  by  the  said  {attorney)  to  the  said  {client)  on  the 
execution  hereof,  the  receipt  of  which  the  said  {client)  hereby 
acknowledges,  and  therefrom  doth  by  these  presents  acquit,  re- 
lease, exonerate  and  for  ever  discharge  the  said  (^attorney),  his 
heirs,  executors,  administrators  and  assigns  (and  which  said  two 
several  sums  of  300/.  and  200/.  make  together  the  sum  of  500/., 
the  sum  intended  to  be  hereby  secured);  He  the  said  {client) 
Doth  by  these  presents  grant,  release  and  confirm  unto  the  said 
{attorney)  and  his  heirs  [Here  describe  parcels.']  And  all 
rights,  members  and  appurtenances  to  the  said  hereditaments  and 
premises  belonging  or  appertaining.  And  all  the  estate,  right, 
title  and  interest,  both  legal  and  equitable,  of  him  the  said  {client) 
therein.  Together  with  all  deeds,  evidences  and  writings  relating 
to,  or  in  anywise  concerning  the  title  of  the  said  hereditaments  and 
premises,  in  the  custody  or  possession  of  the  said  {client),  or  which 
he  can  procure  or  obtain  without  suit  [Insert  habendum  clause; 
proviso ybr  redemption  ;  power  of  sale  in  default ;  foreclosure  clause; 
ALSO  covenants  from  mortgagor  for  payment  of  principal  and  interest; 
that  he  has  good  riglU  to  convey  ;  for  quiet  enjoyment^  freedom  from 
incumbrancey  and  for  further  assurance  ;  ALSO  covenant  from  mort- 
gagee that  moitgagor  sliall  enjoy  until  default,  and  that  mortgagee 
will  not  exercise  power  of  sale  without  giving  mortgagor  six  calendar 
months'  previous  notice ;  ut  ante,  No.  II.,  clauses  5  to  14  inclusive, 
pp.  45  to  49.] 

In  witness,  &c. 
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No.    XL 


MORTGAGE   IN   FEE  TO   SECURE  A   SUM  ALREADY  DUE,  AND 
FUTURE  ADVANCES. 


1.  Parties. 

2.  Recital  that  money  is  already  due, 

and   of   agreement  for  further 
advances. 


3.  Testatum. 

4.  Proviso  for  redemption. 

5.  Proviso  that  total  amount  secured 

shall  not  exceed  a  specified  sum. 


agreement 
for  further 
advances. 


Parties.  1-  THIS  INDENTURE,  made  the        day  of      A.D.,  18     , 

Between  (mortgagor),  of,  &c.,  of  the  one  part,  and  (mortgagee), 
of,  &c.,  of  the  other  part. 

Recital  that  2.  Whereas  the  Said  (mortgagor)  is  justly  and  truly  indebted 

d'uTInd  0?^*^^  to  the  said  (mortgagee)  in  the  sura  of  1000/.  sterling,  for  moneys 
lent  and  advanced  to  him  from  time  to  time  by  the  said  (mort- 
gagee), as  he  the  said  (mortgagor)  doth  hereby  testify  and  acknow- 
ledge, and  in  order  to  secure  the  payment  thereof,  and  also  any 
further  sums  of  money  the  said  (mortgagee)  may  at  any  time 
hereafter  advance  to  the  said  (mortgagor),  not  exceeding  the  limit 
in  amount  hereinafter  mentioned,  he  the  said  (mortgagor)  hath 
agreed  to  convey  and  assure  the  hereditaments  and  premises  herein- 
after described,  unto  the  said  (mortgagee),  his  heirs  and  assigns,  for 
the  intents  and  purposes  hereafter  limited  and  declared. 

Testatum.      ^         3.    NoW   THIS   INDENTURE   WITNESSETH,  that   in   pursuance   of 

the  said  agreement,  and  in  consideration  of  the  sum  of  1000/. 
sterling,  so  as  aforesaid  due  and  owing  from  the  said  (mortgagor) 
to  the  said  (mortgagee),  and  also  in  consideration  of  such  further 


I 
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sums  of  money,  not  exceeding  the  limit  in  amount  hereafter  men-  No.  xi. 

tionod,  as  the  said  {mortgagee)  shall  hereafter  advance  to  the  said  tfortgagt  jm 

(mortgagor)  upon  this   present  mortgage   security,  He   the  said  ^^^^y 
{mortgagor)  DoTii  by  these  presents  grant,  release  and  confirm  ^^''!^^^^ 

unto   the   said   {mortgagee)   and   his   heirs.      [Desckibe  parcels.  

Insert  general  words ;  all-estate  clause ;  all-deeds  clause ;  and  haben- 
dum ;  ut  ante.  No.  II.,  clauses  4,  5  and  6,  p.  45.] 

4.  Provided  always,  that  if  the  said  (mortgagor),  his  heirs,  Pr<m»o«  for 
executors,  administrators  or  assigns,  shall  on  the  day  of 

next,  pay  or  cause  to  be  paid  unto  the  said  (mortgagee),  his  execu- 
tors, administrators  or  assigns,  the  sum  of  1000/.  sterling,  with 
interest  for  the  same  at  the  rate  of  51.  for  every  1 00/.  by  the  year, 
and  in  case  any  further  advances  shall  at  any  time  hereafter  be 
made  as  hereinbefore  mentioned,  shall  whenever  thereunto  required 
by  the  said  (mortgagee),  his  executors,  administrators  or  assigns, 
pay,  or  cause  to  be  paid,  unto  the  said  (mortgagee),  his  executors, 
administrators  or  assigns  such  last-mentioned  sums  of  money,  with 
interest  for  the  same  at  the  rate  aforesaid  from  the  time  or  respec- 
tive times  from  which  the  same  shall  be  so  advanced,  without 
deduction,  then  and  in  such  case,  the  said  (mortgagee),  his  heirs 
or  assigns,  will  at  any  time  thereafter,  at  the  request  and  costs  of 
the  said  (mortgagor),  his  heirs  or  assigns,  reconvey  and  reassure  the 
said  hereditaments  and  premises  unto  and  to  the  use  of  the  said 
{mortgagor)^  his  heirs  or  assigns,  free  from  all  incumbrances  created 
therein  by  the  said  (mortgagee),  his  heirs  or  assigns.  [Insert 
power  of  sale  in  default ;  foreclosure  clause  ;  and  covenant  for  pay- 
ment of  principal  and  interest,  ut  ante.  No.  IL,  clauses  7,  8  and  9, 
pp.  47,  48  ;  and  at  the  end  of  the  last  clause,  add — ] 

5.  And  also  that  he  the  said  (mortgagor),  his  heirs,  executors  Corentnt  fWmi 
or  administrators,  shall  and  will,  in  case  any  further  advances  shall  ^  i^er" 
at  any  time  hereafter  be  made  as  hereinbefore  mentioned,  pay  or  *^'*™^- 
cause  to  be  paid  unto  the  said  (mortgagee),  his  executors,  adminis- 
trators or  assigns,  all  such  last-mentioned  sum  or -sums  of  money 
as  shall  or  may  be  so  advanced,  with  interest  for  the  same  at  the 
rate  aforesaid,  from  the  time  or  respective  time  at  which  such 
advance  or  advances  shall  be  so  made,  without  deduction.     [Add 
covenants  from  mortgagor  that  he  ha*  good  right  to  convey ;  for  quiet 
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No.  XI.      enjoyment  and  freedom  from  incumbrances,  and  for  further  assurance; 

Mortgage  in    AND  THEN  INSERT  covenant  from  mortgagee  not  to  exercise  power  of 

^Sum  already    *^^^  without  giving  due  notice  to  the  mortgagor,  and  that  the  latter 

due,  and  future  shall  enjoy  imtil  default;  ut  ante.  No.  IL,  clauses  10  to  14  inclusive, 

—  '     pp.  47  to  49.] 


Proviso  that 
total  amount 
secured  shall 
uot  exceed  a 
specified  sum. 


6.  Provided  always,  that  the  total  amount  of  principal 
moneys  to  be  secured  by  these  presents  shall  not  exceed  the  sum 
of£  .(a) 

In  witness,  &c 


recent 
enactments. 


Alterations  (a)  Under  the  General  Stamp  Act,  55  Geo.  3,  c.  184,  unless  the  limit  of  amount 

efi'ected  in  the  to  be  secured  was  stated  in  the  deed,  the  highest  rate  of  stamp  duty  on  inort- 
stamp  laws,  by  gages  would  have  attached.  This  duty  was  25Z.,  and  was  required  upon  all 
ro(.onf  mortgages  to  secure  an  uncertain  amount  {Scott  v.  Allsop,  2  Pri.  20;   Williams 

V.  Rawlinson,  3  Bing.  11;  Halse  v.  Peters,  2  B.  &  Ad.  807.  This  often  gave 
rise  to  considerable  inconvenience,  from  the  oversights  in  this  respect  which 
frequently  occurred  amongst  the  profession,  particularly  in  mortgages  of  lease- 
hold property  determinable  upon  lives,  where,  from  not  restricting  the  limit  of 
moneys  which  the  mortgagee  might  expend  in  obtaining  renewals  of  the  lease,  or 
in  keeping  up  policies  of  assurance  upon  any  of  the  lives  on  which  the  lease 
was  determinable,  and  which  were  to  be  a  charge  upon  the  property  to  some 
specified  amount,  the  highest  rate  of  ad  valorem  duty  attached  in  consequence. 
The  reason  of  which  is  stated  to  have  been,  that  the  security  itself  being  without 
limit,  might  really  be  a  security  for  the  highest  sum  mentioned  in  the  act : 
(^Williams  v.  Rawlinson,  sup.} 

All  these  difficulties  and  inconveniences  are  now  happily  removed  by  the 
statute  13  &  14  Vict.  c.  97,  by  which,  where  the  amount  secured  is  uncertain, 
the  instrument  will  now  be  available  as  a  security  for  such  an  amount  of  money 
as  the  ad  valorem  duty  of  the  stamp  impressed  upon  the  instrument  will  extend 
to  cover,  so  that  it  is  no  longer  necessary  to  have  any  express  restrictions  as  to 
limit  of  amount  secured ;  but  care  at  the  same  time  will  be  required  to  see  that 
the  ad  valorem  stamp  employed  is  sufficient  to  cover  what  is  actually  the  amount 
intended  to  be  thus  secured. 


Practical 
observation. 
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No.  XII. 


MORTGAGE   TO    BANKERS  TO   SECURE   THE   BALANCE  OF 
A  RUNNING  ACCOUNT,  (a) 


1.  Parties. 

2.  Testatum. 

3.  HabeDdum. 

4.  Power  of  sale. 

6.  Application  of  purchase  moneys. 

6.  Covenant  from  mortjfagees  to  pro- 
duce account  on  request,  and  to 
reconvey  on  payment. 


7.  Covenant  from  mortgagor  to  pay 

balance  of  account. 

8.  For  further  assurance. 

9.  Proviso  that  all  advances  are  to  be 

considered  as  advanced  on  the 
general  partnerslup  account,  and 
to  be  transmissible  to  the  sur- 
viving partners. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  18     ,  »'•»«!«• 
Between  {mortgdgor)^  of,  &c.,  of  the  one  part,  and  (bankers)^  of, 

&c,  bankers  and  co-partners,  carrying  on  business  at  E.,  in  the 
county  of  D.,  under  the  style  or  firm  of  (insert  sti/le  of  Jirm)^  of 
the  other  part 

2.  WITNESSETH  that  in  order  to  secure  any  sum  or  sums  of  Testatum: 
money  which  shall  or  may,  from  time  to  time  or  at  any  time  here- 
after, become  due  from  the  said  {mortgagor)  to  the  said  (jHiiikers)^ 

on  the  balance  of  account  current,  and  also  in  consideration  of 
the  sum  of  5<.  sterling,  paid  by  the  said  {bankers)  to  the  said 
{mortgagor)  on  the  execution  hereof,  the  receipt  of  which  is  hereby 


(a)  Sea  observations  upon  the  stamp  duties  required  in  transactions  of  this 
nature,  ante,  p.  1 3,  note  (6). 


VOI^  II. 


U 


98 


CONCISE   PRECEDENTS   IN 


No.  XII.      acknowledged,  he  the  said  {mortgagor),  doth  by  these  presents 
Mortgage     grant,  release,  convey,  ratify  and  confirm,  unto  the  said  (bankers) 

to  Bankers  to  i    ,  i     •     i     •  n        rx-v  i  i 

secure  Balance  ^^^  their  heirs,  ALL,  &c.  [DESCRIBE  parcels  AND  INSERT  general 
""a^oZT  ^o^^^-]  -^^  all  rights,  members,  privileges  and  appurtenances 
to  the  said  hereditaments  and  premises  belonging,  or  held,  occu- 
pied or  enjoyed,  therewith,  and  all  the  estate,  right,  title  and 
interest,  both  legal  and  equitable,  of  him  the  said  {mortgagor) 
therein.  And  also  all  deeds,  evidences  and  writings  relating  to 
the  title  of  the  said  hereditaments  and  premises,  in  the  custody  or 
power  of  the  said  {mortgagor),  or  which  he  can  procure  without 
suit. 


All-estate 
clause  ; 


All-deeds 
clause. 


Habendum. 


3.  To  HAVE  AND  TO  HOLD  the  Said  {short  general  description), 
and  all  and  singular  other  the  hereditaments  and  premises  herein- 
before described,  and  hereby  granted  and  released,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  {bankers),  their 
heirs  and  assigns  for  ever,  subject  to  the  proviso  for  redemption, 
and  for  the  ends,  intents  and  purposes  hereinafter  declared ;  (that 
is  to  say,) 


Power  of  sale. 


Power  to 
give   eceipts. 


4.  Provided  always,  and  it  is  hereby  declared  and 
AGREED,  that  it  shall  be  lawful  for  the  said  {bankers),  or  the  sur- 
vivor of  them,  his  heirs  or  assigns,  at  any  time  or  times  hereafter, 
as  they  or  he  shall  in  their  or  his  discretion  think  fit,  and  without 
the  necessity  of  any  concurrence  on  the  part  of  the  said  {mort- 
gagor), his  heirs  or  assigns,  and  even  although  he  or  they  shall 
expressly  forbid  the  same,  to  make  sale  and  absolutely  dispose  of 
the  said  hereditaments  and  premises  or  any  part  of  the  same,  by 
public  auction  or  private  contract,  either  together  or  in  parcels, 
and  subject  to  such  conditions  of  sale  and  stipulations  relative  to 
the  title  or  evidences  of  title,  and  other  matters  and  things  connected 
with  the  said  sale  as  shall  be  deemed  necessary  or  expedient  in 
that  behalf;  and  with  full  power  and  authority  to  buy  in  and 
re-sell  the  sai(J  hereditaments  and  premises  or  any  part  of  the  same, 
without  being  responsible  for  any  loss  that  may  be  thereby  in- 
curred, and  to  convey  the  same  hereditaments  and  premises,  or  such 
part  or  parts  thereof  as  shall  be  so  sold  and  disposed  of,  to  the 
purchaser  or  purchasers  thereof;  And  also  with  full  power  to 
give  receipts  for  the  purchase-moneys,  which  shall  be  an  eflfectual 
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discharge  to  the  person  or  persons  paying  tlic  same  for  eo  much      No.  xil. 
money  as  in  such  receipt  or  receipts  respectively  shall  be  expressed      Uortnagt 
to  have  been  received,  and  the  parties  respectively  so  paying  such  j^ewn^iMmm 
purchase-moneys  and  taking  such  receipt  or  receipts  as  aforesaid     o/vmnimg 

shall  not  afterwards  be  accountable  for  the  loss,  misapplication  or        

nonapplication  of  the  same  or  any  part  thereof,  or  be  obliged  to 
inquire  into  the  necessity  or  expediency  of  any  such  sale  or  sales 
as  aforesaid,  or  whether  the  same  shall  or  may  be  necessary,  proper 
or  expedient,  for  any  of  the  purposes  of  these  presents. 

5.  And  it  is  hereby  declared,  that  the  said  {bankers),  and  Appiic*tioo  of 

piirfhiiK) 

the  survivors  or  survivor  of  them,  his  heirs  or  assigns,  do  and  moceja. 
shall,  out  of  the  said  purchase-moneys,  in  the  first  place,  defray 
the  charges  incurred  in  respect  of  such  sale  or  sales,  or  in  anywise 
in  relation  thereto ;  in  the  next  place  do  and  shall  retain  unto 
them  the  said  (bankers),  and  the  survivors  or  survivor  of  them, 
his  executors  or  administrators,  all  such  sum  and  sums  of 
money  as  shall  be  due  and  owing  from  the  said  {mortgagor),  on 
the  balance  of  his  running  account  with  the  said  {bankers)  or  the 
survivors  or  survivoi;  of  them,  or  their  or  his  partners  or  partner, 
or  other  the  persons  or  person  for  the  time  being  constituting  the 
firm  of  the  said  banking-house,  either  for  advances  made  by  them 
or  any  or  either  of  them,  to  the  said  {mortgagor),  or  secured  by 
any  bond,   bill   of  exchange   or   promissory  note,  made,  drawn  ' 

accepted  or  indorsed  by  the  said  {mortgagor),  or  which  shall  become 
due  from  him  to  the  said  {bankers),  or  the  survivors  or  survivor  of 
them,  his  executors  or  administrators,  or  his  or  their  partners  or 
partner,  or  other  the  persons  or  person  for  the  time  being  consti- 
tuting the  firm  of  the  said  banking-house,  with  interest  for  the 
same  at  the  rate  of  5/.  for  every  100/.  by  the  year,  from  the  several 
times  at  which  such  pecuniary  advancements  shall  respectively 
have  been  made,  or  at  which  the  said  bonds,  bills,  notes  or  other 
securities  shall  severally  become  due  and  payable ;  and  after  such 
payment  and  satisfaction  as  aforesaid,  in  cat>e  there  sliall  be 
any  surplus  moneys  then  remaining  unapplied  for  the  purposes 
aforesaid,  the  same  shall  be  paid  unto  the  said  {mortgagor),  his 
executors,  administrators  or  assigns. 

CotvMot  firon 

6.  And  the  said  {bankers)  do  hereby  for  themselves,  their  heir::,  mortfacMtto 

H   2 
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No.  XII.      executors  and  administrators,  covenant  with  the  said  (mortgagor)^ 

Mortgage      his  heirs  and  assigns,  that  they  the  said  (bankers),  and  the  survivors 

l^c^rTlahilce  ^^  survivor  of  them,  or  his  or  their  partners  or  partner,  or  other 

of  running     ^hc  pcrsons  Or  person  for  the  time  being  constituting  the  firm  of 

Jx  CCOtt  Tit*  ^ 

the  said  banking-house,  will  from  time  to  time  or  at  any  time, 

orrequest,^and  within  days  after  receiving  a  request  in  writing  to  that  effect 

to  reconvey       from  the  Said  (mortqaqor),  his  heirs,  executors,  administrators  or 

on  payment.  \  ^   ^      /^ 

assigns,  deliver  unto  him  or  them  a  true  and  particular  account  of 
all  such  sums  of  money  as  shall  be  due  and  owing  from  him  or 
them  on  the  balance  of  his  or  their  current  account ;  and  on  the 
said  (mortgagor),  his  heirs,  executors,  administrators  or  assigns, 
paying  or  tendering  to  the  said  (bankers)  or  the  survivors  or  sur- 
vivor of  them,  his  executors  or  administrators,  or  his  or  their 
partners  or  partner,  or  other  the  person  or  persons  for  the  time 
being  constituting  the  firm  of  the  said  banking-house,  or  the 
cashier  or  other  lawfully  authorized  agent  of  the  said  firm,  all  such 
sum  and  sums  of  money  as  shall  be  so  due  to  them  upon  this 
mortgage  security,  and  upon  such  account  current  as  aforesaid,  the 
said  (bankers),  their  heirs  or  assigns,  will,  at  the  request  and  costs 
of  the  said  (mortgagor),  his  heirs  or  assigns,  reconvey  the  said 
hereditaments  and  premises  hereby  granted  and  released,  unto  the 
said  (mortgagor),  his  heirs  and  assigns,  free  from  all  incumbrances 
created  therein  by  the  said  (bankers),  their  heirs  or  assigns. 

Covenant  from  7.  And  the  Said  (mortgagor)  doth  hereby  for  himself,  his  heirs, 
pay  balance  cxccutors  and  administrators,  covenant  with  the  said  (bankers), 
their  heirs,  executors,  administrators  and  assigns,  that  he  the  said 
(mortgagor),  his  heirs,  executors,  administrators  or  assigns,  will  on 
demand,  or  within  three  calendar  months  next  after  notice,  either 
by  letter  or  writing  signed  by  the  said  (bankers),  or  the  survivors 
or  survivor  of  them,  or  their  or  his  partners  or  partner,  or  other 
the  persons  or  person  for  the  time  being  constituting  the  firm  of 
the  said  banking-house,  or  any  clerk,  or  other  person  by  their 
or  his  authority  and  on  their  or  his  behalf,  addressed  to  the  said 
(mortgagor),  his  heirs,  executors  or  administrators,  or  any  of  them, 
or  left  at  his  or  their  usual  or  last  known  place  of  residence  or 
business  in  England,  pay  or  cause  to  be  paid  unto  the  said  (bankers) 
or  the  survivors  or  survivor  of  them,  or  their  or  his  partners  or 
partner,  or  other  the  persons  or  person  for  the  time  being  consti- 


of  account. 
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tuting  the  firm  of  the  said  banking-house,  all  and  every  such  sum      No.  xil. 
and  sums  of  money  as  shall  be  owing  from  the  said  {inortgagor)  to     Mortgage 
the  said  (bankers)  and  the  survivors  and  survivor  of  them,  their  or  ^^gJ^^^J^H^ 
his  partners  or  partner,  or  other  the  persons  or  person  for  the  time     qfrunning 

being  censtituting  the  firm  of  the  said  banking-house,  for  or  in        

respect  of  this  mortgage  security  and  on  such  balance  of  account 
as  aforesaid ;  and  all  costs  incurred  by  the  said  (bankers),  or  either 
of  them,  their  or  either  of  their  heirs,  executors,  administrators  or 
assigns,  in  the  execution  of  the  powers  and  trusts  hereby  reposed 
in  them,  or  in  enforcing  the  payment  of  the  money  due  to 
them  in  respect  of  this  present  mortgage  security,  and  on  such 
balance  of  account  current  as  aforesaid,  or  in  anywise  in  relation 
thereto.  [Add  covenants  from,  mortgagor  that  he  has  good  right  to 
convey;  for  quiet  enjoyment,  and  freedom  from  incumbrances;  ut  ante. 
No.  II.,  clauses  10  and  11,  p.  47.] 

8.  And  moreover  that  the  said  (mortgagor),  and  all  persons  for  farther 

assanuioeu 

whomsoever  rightfully  claiming  any  estate  or  interest  in  the  said 
hereditaments  and  premises  hereby  granted  and  released,  shall  and 
will,  from  time  to  time  and  at  all  times  during  the  continuance  of 
this  security,  at  the  request  of  the  said  (bankers),  or  the  survivors 
or  survivor  of  them,  his  executors  or  administrators,  or  his  or  their 
partners  or  partner,  or  other  the  persons  or  person  for  the  time 
being  constituting  the  firm  of  the  said  banking-house,  but  at  the 
costs  of  the  said  (mortgagor),  his  heirs,  executors,  administrators  or 
assigns,  enter  into,  execute  and  perfect  all  such  further  assurances 
for  the  more  perfectly  or  satisfactorily  assuring  and  confirming  the 
said  hereditaments  and  premises,  with  their  appurtenances,  unto 
and  to  the  use  of  the  said  (bankers),  their  heirs  and  assigns,  for  the 
ends,  intents  and  purposes  hereinbefore  expressed  and  declared, 
according  to  the  true  intent  and  meaning  of  these  presents,  as  the 
said  (bankers)  or  the  survivors  or  survivor  of  them,  his  executors 
or  administrators,  or  his  or  their  partners  or  partner,  or  other  the 
persons  or  person  for  the  time  being  constituting  the  firm  of  the 
said  banking-house,  or  his  or  their  counsel  in  the  lAw,  shall  require. 
[Insert  here  that  mortgager  shall  enjoy  until  default,  and  that 
mortgagees  will  not  exercise  power  of  sale  without  giving  six  months' 
previous  notice;  ut  ante,  No.  II.,  clauses  13  and  14,  pp.  50,  51.] 

9.  Provided  always,  and  it  is  uebeby  expressly  de- «u  adruoa  u* 
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No.  XII.      CLARED,  that  all  and  every  the  sum  and  sums  of  money  to  be 

Mortgage      advanced   to   the   said   {mortgagor),   upon  the  present  mortgage 

securTnTlance  security  by  the  said  {bankers)  or  the  survivors  or  survivor  of  them, 

of  running     qj.  their  or  his  partners  or  partner,  or  other  the  persons  or  person 

Account.  .... 

for  the  time  being  constituting  the  firm  of  the  said  banking-house, 

to  be  considered  ..i  •  ^         ^  i  i.i  i-i> 

as  advanced  on  ^^  ^o  DO  considered  as  advanced  on  the  general  partnership  account ; 
the  general       ^^^^  ^^^^  ^^  ^jjg  death  of  any  one  or  more  of  them,  all  and  everv 

partnership  •'  '  j 

account,  and  to  such  sum  and  sums  of  money  as  shall  be  due  and  owing  upon  this 

be  transmissible  •  i     n    i  •  t  ^  i  i  i  •  i 

to  surviving       sccurity  shall  be  paid  and  payable  to  the  survivors  and  survivor 
partners.  ^^-  ^j^gj^^  qj,  other  the  persons  or  person  for  the  time  being  con- 

stituting the  firm  of  the  said  banking-house,  as  part  of  the  partner- 
ship effects. 

In  witness,  &c. 
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Na   XIII. 


MORTGAGE  BY  APPOINTMENT  BY  FATHER,  TENANT  FOR  LIFE, 
AND  HIS  SON,  TENANT  IN  FEE,  UNDER  A  POWER  OF 
APPOINTMENT;  THE  MORTGAGE  MONEY  BEING  TRUST 
MONEYS  ADVANCED  ON  A  JOINT  ACCOUNT. 


1.  Parties. 

2.  Recital  of  deed  creating  power  of 

appointment. 

3.  Of  an^reeinent  for  loan. 

4.  Testatum,  by  which  father  and  son 

appoint. 


5.  Proviso  for  redemption. 

6.  Power  of  sale. 

7.  Declaration  that  mortgage  money 

is  advanced  on  a  joint  account. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.,  18    ,  P«rti«. 
Between  (father) of ^  &c,  of  the  first  part,  {son)j  of,  &c.,  of  the 
second  part,  and  {two  mortgag€es)y  of  the  third  part. 


2.  Whereas  by  indenture  dated  the 


day  of 


,  and  Recital  of  deed 


made  between  the  said  ( father)  of  the  first  part,  the  said  {sun)  of  of  »ppoiDtmenk 
the  second  part,  and  {trustee)  of  the  third  part,  After  reciting 
that  the  said  {father)  was  tenant  for  life  of  the  hereditaments  and 
premises  therein  and  hereinafter  described,  with  remainder  to  the 
said  {»on)  in  tail  male  general,  with  divers  remainders  over ;  IT  I8 
witnessed,  that  for  the  purpose  of  barring  and  destroying  the 
estate  tail  of  the  said  {son ),  and  all  estates,  rights,  titles,  interests 
and  powers  to  take  effect  after  the  determination,  or  in  defeasance 
of  such  estate  tail,  and  to  limit  the  same  to  the  uses  thereinafter 
declared,  the  said  {father)  did  thereby  grant  and  convey,  and  the 
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No.  XIII. 

Mortgage  hy 

Appointment  by 

Father,  Tenant 

/or  Life,  and 

his  Son,  Tenard 

in  Fee,  under 

a  Power  of 

Aiipointment, 

(fc. 


said  {son),  with  the  consent  of  the  said  {father),  as  the  protector 
of  the  settlement  creating  the  entail  (testified  as  therein  mentioned), 
did  grant,  release  and  confirm  unto  the  said  {trustee)  and  his  heirs, 
the  hereditaments  and  premises  hereinafter  described,  TO  hold 
the  same  with  the  appurtenances  unto  the  said  {trustee)  and  his 
heirs,  to  such  uses,  upon  such  trusts,  and  for  such  ends,  intents 
and  purposes,  as  the  said  {father)  and  {son)  should  from  time  to 
time,  or  at  any  time,  by  deed  or  deeds  jointly  appoint,  and  in 
default  of  such  appointment,  and  so  far  as  any  such  appointment, 
if  incomplete,  should  not  extend,  to  the  use  of  the  said 
{father)  and  his  assigns,  during  the  term  of  his  natural  life, 
without  impeachment  of  waste ;  with  remainder  to  the  use  of 
the  said  {son),  his  heirs  and  assigns  for  ever. 


Of  agreement 
for  loan.  ' 


3.  And  whereas  the  said  {mortgagees),  at  the  request  of  the 
said  {father)  and  {son)  have  agreed  to  advance  the  sum  of  3,300/. 
on  the  security  of  the  said  hereditaments  and  premises,  in  manner 
hereinafter  appearing. 


Testatum  by 
whicli  father 
and  son 
appoint. 


4.  Now  THIS  Indenture  witnesseth,  that  in  consideration 
of  the  sum  of  3,300/.  sterling  paid  by  the  said  {mortgagees)  to  the 
said  {father)  and  {son)  on  the  execution  hereof,  the  receipt  of 
which  the  said  {father)  and  {son)  do,  and  each  of  them  doth, 
hereby  acknowledge,  and  thereof  do  by  these  presents  release 
and  for  ever  discharge  the  said  {mortgagees),  their  heirs,  executors, 
administrators  and  assigns,  they  the  said  {father)  and  {son)  in 
exercise  and  execution  of  the  power  limited  to  them  by  the  said 
hereinbefore  recited  indenture,  and  of  every  other  power  and 
powers  in  them  vested,  or  in  anywise  enabling  them  in  this  behalf, 
DO  by  this  present  deed,  jointly,  absolutely  and  irrevocably  appoint, 
that  ALL  [Describe  parcels]  with  their  and  every  of  their  rights, 
members  and  appurtenances,  shall  from  henceforth  be  and  enure 
TO  the  use  of  the  said  {mortgagees),  their  heirs  and  assigns  for 
ever ;  subject  nevertheless  to  the  proviso  for  redemption,  and  the 
powers,  provisoes,  declarations  and  agreements  hereinafter  limited, 
expressed  and  declared;  (that  is  to  say,) 


Proviso  for 
rcdeoiption. 


5.  Provided  always,  and  it  is  hereby  declared,  that  if  the 
said  {father)  and  {son),  or  either  of  them,  or  the  heirs,  executors. 
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ndministrators  or  assigns  of  the  said  (son),  shall  on  the  day     No.  xiii. 

of  next,  pay,  or  cause  to  be  paid,  unto  the  said  {mortgagees)    MoHgageity 

or  the  survivor  of  them,  his  executors,  administrators  or  assigns,  'it^^J^'t^^ 

the  full  sum  of  3,300/.  sterling,  together  with  interest  for  the  same  /<^  ^if"'  "^ 

.  .11-*"  ***»'  ^"""»* 

at  tlie  rate  of  5/.  for  every  100/.  by  the  year  without  deduction,   in  Fee,  under 

THEN   and   in   such   case,  and  at  any  time  thereafter,  the   said   Appo^amt, 

(mortgagees)^  their  heirs  or  assigns,  will  at  the  request  and  costs         ^' 

of  the  person  or  persons  for  the  time  being  entitled  to  the  equity 

of  redemption  of  the  said  mortgaged  hereditaments  and  premises, 

reconvey  and    rcjissure    the  same    hereditaments   and   premises, 

according    to   the  equity  of  redemption  thereof,  to    the    person 

or  persons   entitled    to   the   same,    free   from   all   incumbrances 

created  in  the  meantime  by  the  said  (mortgagees),  their  heirs  or 

assigns. 

6.  Provided  always,  and  it  is  hereby  further  declared.  Power  of  sale. 

that  if  default  shall  happen  to  be  made  in  payment  of  the  said  sum 
of  3,300/.  and  interest,  or  any  part  of  the  same  respectively,  at  the 
time  hereinbefore  appointed  for  payment  thereof,  then  and  in 
such  case,  and  at  any  time  thereafter,  it  shall  be  lawful  for  the 
said  (mortgagees),  or  the  survivor  of  them,  his  executors,  adminis- 
trators or  assigns,  without  the  necessity  of  any  concurrence  on  the 
part  of  the  said  (father)  and  (son),  or  either  of  them,  or  the  heirs 
or  assigns  of  the  said  (son),  or  even  against  their  or  his  express 
consent,  to  make  sale,  &c.  [Continue  power  of  sale  ;  foreclosure 
clause;  covenants  from  mortgagor  for  payment  of  principal  and 
interest ;  that  he  has  good  right  to  convey  ;  for  quiet  enjoyment  and 
*  freedom  from  incumbrances ;  and  for  further  assurance;  And  ALSO 
covenants  from  mortgagee  that  mortgagor  shall  enjoy  until  default, 
and  that  mortgagee  will  not  exercise  power  of  sale  without  giving 
mortgagor  six  months*  previous  notice,  ut  ante;  No.  I.,  clauses  8  to  17 
inclusive,  pp.  35  to  39.] 

7.  And  it  is  hereby  declared  by  and  between  the  said  Declaration 

(mortgagees),  that  the  said  sum  of  3,300/.,  so  advanced  by  them  ^',°^****^ 

as  aforesaid,  is  trust  moneys  advanced  by  them  out  of  moneys  »d»««»d  oo  • 
....  joint  aoooBDt. 

belonging  to  them  on  a  joint  account,  and  that  in  the  event  of  the 

death  of  either  of  them  during  the  continuance  of  this  security^ 

tlic  same  principal  sum  and  interest  shall  be  jiaid  to  the  survivor 
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No.  XIII.     of  them,   or    the   executors,   administrators   or   assigns   of  such 

Mortgage  by    survivor,  whose  receipt  or  receipts  shall  be  a  sufficient  discharge 

F^r'rmatt  ^^^   *^^    ®^^^'    without    the   concurrence    of    the   executors    or 

for  Life,  arul   administrators  of  him  who  shall  first  depart  this  life,   anything 

hs  Son,  Tenant  .  i  p  •  • 

in  Fee,  under  hereinbefore  contained  to  the  contrary  thereof  or  m  anywise  not- 

a  Power  of         .  ,     ,        ,. 

Appointment,   withstandmg. 

In  witness,  &c. 
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No.  XIV. 


MORTGAGE  WHERE  MONEY  IS  ADVANCED  IN  DISTINCT  RIGHTS 
BY  TWO  MORTGAGEES,  ONE  TAKING  A  LONG  TERM  IN  ONE 
MOIETY  AND  A  FEE  IN  THE  OTHER  MOIETY,  AND  THE 
OTHER  MORTGAGEE  A  FEE  IN  THE  FIRST  MOIETY,  AND 
A    LONG   TERM  IN  THE  REMAINING  ONE.  (a)  . 


1.  Parties. 

2.  Recital  of  afipreement  for  loan. 

3.  Testatum. 

4.  Habendum. 

6.  Declaration  of  uses  as  to  one 
moiety  to  A.  for  1,000  years, 
with  remainder  to  B.  in  fee. 

6.  Similar  limitations  in  favour  of  B. 
and  A.  as  to  the  other  moiety. 


7.  Proviso   for  redemption  on  pay- 

ment of    principal   and  interest 
to  A. 

8.  Covenant  from  mortgagor  to  pay 

I  rincipal  and  interest. 

9.  That  mortgagor  has  good  right  to 

convey. 

10.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

1 1 .  For  further  assurance. 

12.  Proviso  that  mortgagor  shall  en- 

joy until  default. 


1.  THIS  INDENTURE,  made  the        day  of      A.D.,  185     , 1'trtiM. 
Between  {mortgagor)^  of,  &c.,  of  the  first  part,  {mortgagee  A.)y  of, 
&c.,  of  the  second  part,  and  {mortgagee  B.)  of,  &c,  of  the  third 
part. 


(a)  Mr.  Coote,  in  his  learned  Treatise  upon  Mortgages,  mentions  that  it  has  Pnctical 
been  suggested  that  in  cases  where  two  persons  are  advancing  money  at  the  raoiarks. 
same  time  on  one  estate,  and  each  is  desirous  of  having  a  lien  on  the  whole 
property,  and  yet  of  avoiding  a  mutual  trustee,  the  intended  object  may  be 
carried  out  by  limiting  one  moietv  of  the  estate  to  one  mortgagee  for  a  long 
term  of  years,  with  remainder  to  the  other  mortgagee  in  fee,  or  so  tict  wrsd  to 
the  other  mortgagee.  Upon  these  suggestions  the  above  precedent  has  been 
framed. 
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No.  XIV.         2.  Whereas  the  said  {mortgagor)  having  occasion  for  the  sura 

Mortgage     of  1,400Z.,  hath  applied  to  the  said  {A.)  and  {B.)  to  lend  him  the 

^advancedln^  Same,  which  they  have  respectively  agreed  to  do,  and  to  advance 

dtshnct  Rights,  ^i^q  same  in  the  several  sums  of  700Z.  each  in  manner  hereinafter 

Mortgagees 

taking  long    appearing. 

Terms,  <^c. 


Recital  of 
agreement 
for  loan. 

Testatum. 


3.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  said  two  several 
sums  of  700Z.  and  700Z.,  making  together  the  sum  of  1,400/. 
sterling,  this  day  respectively  paid  by  the  said  {A.)  and  {B.)  to 
the  said  {mortgagor),  the  receipt  of  which  the  said  {mortgagor) 
hereby  acknowledges,  and  therefrom  doth  by  these  presents  release 
and  for  ever  discharge  the  said  {A.)  and  {B.)  and  each  of  them, 
their  and  each  of  tljeir  heirs,  executors,  administrators  and 
assigns ;  He  the  said  {mortgagor),  doth  by  these  presents 
grant,  release  and  confirm  unto  the  said  {A.)  and  {B.)  and 
their  heirs,  all,  &c.  [Here  describe  parcels ;  Insert  general 
words;  all-estate  clause;  and  all-deeds  clause;  ut  ante,  No.  I., 
clause  5,  p.  33.] 


Habendum.  4.  To  HAVE   AND  TO  HOLD  the   said  {short  general  descrip- 

tion), and  all  and  singular  other  the  hereditaments  and  premises 
hereinbefore  described,  and  hereby  granted  and  released,  with 
their  appurtenances,  unto  the  said  {A.)  and  {B.)  and  their  heirs, 
TO  THE  USES,  and  for  the  ends,  intents  and  purposes,  and  with, 
under  and  subject  to  the  powers,  provisoes,  declarations  and 
agreements  hereinafter  limited,  expressed  and  declared;  (that  is 
to  say,) 

Declaration  of  5.  As  TO,  FOR  AND  CONCERNING  ODC  undivided  moiety  of  and 
moiety  to  A.  in  the  Said  hereditaments  and  premises  hereby  granted  and  released, 
for  1,000  years     „  ,jjjj,  ^gg  of  the  Said  {A.),  his  exccutors,  administrators  and 

■with  remainder  \       /' 

to  B.  in  fee.  assi^ns,  henceforth,  for  and  during  and  unto  the  full  end  and 
term  of  1,000  years,  without  impeachment  of  waste,  and  after 
the  expiration  or  sooner  determination  of  the  said  term  of  1,000 
years,  TO  .THE  USE  of  the  said  {B.),  his  heirs  and  assigns  for 
ever. 


As  to  the  otlier 
moiety  to  B. 


6.  And  as  to,  for  and  concerning  the  said  other  undivided 
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moiety  of  and   in  the  said   hereditaments  and  premises  hereby  ^°  ^'^* 

granted  and  released,  TO  the  use  of  the  said  {B.\  his  executors  Mortqttge 

administrators  and  assi^^ns,  henceforth  for  and  dunng  and  unto  the  adtanctd  m 

full  end  and  term  of  1,000  years,  without  impeachment  of  waste;  ^'uToltga^eet ' 

and  after  the  ex])iration  or  sooner  determination  of  the  said  last-  ^^'^  ^ 

mentioned  terra  of  1,000  years,  TO  the  use  of  the  said  {AX  his       

X.    '  y         •  c  fo""  1,000  yetra, 

heirs  and  assigns  tor  ever.  with  remaioder 

to  A.  in  fee. 

7.  Provided  always,  and  it  is  hereby  declared   and^™^^/®"^ 

redemption  on 

AGREED,  that  if  the  said  {mortgagor) y  his  heirs,  executors,  adminis-  payment  of 
trators  or  assigns,  shall  pay  or  cause  to  be  paid  unto  the  said  {A.)y  his  imereaTto  a. 
executors,  administrators  or  assigns,  the  sum  of  700/.  sterling,  with 
interest  for  the  same  at  the  rate  of  4/.  for  every  100/.  by  the  year 
on  the  day  of  now  next  ensuing,  without  deduction, 

then,  and  in  such  case,  the  said  term  of  1,000  years  hereinbefore 
limited  unto  the  said  {A.)y  his  heirs,  executors,  administrators  and 
assigns,  of  and  in  the  first-mentioned  moiety  of  the  said  heredita- 
ments and  premises,  shall  cease,  determine  and  be  void,  and  the 
said  {A.)y  his  heirs  or  assigns,  shall  and  will,  at  the  request  and 
costs  of  the  said  {mortgagor)^  his  heirs  or  assigns,  reconvey  and 
reassure  the  freehold  and  inheritance  of  and  in  the  last-men- 
tioned moiety  of  the  said  hereditaments  hereby  granted  and 
released  (but  subject  nevertheless  to  the  said  term  of  1,000 
years,  so  limited  to  the  said  {B.)y  his  executors,  administrators 
and  assigns  as  aforesaid),  unto  the  said  {mortgagor),  his  heirs 
or  assigns,  or  otherwise  as  he  or  they  shall  direct  or  appoint. 
[Continue  power  for  A.  to  sell  in  case  of  default,  ut  antcy  No.  I., 
clause  8,  p.  35,  but  restricting  the  power  to  A.^s  estate  and  interest 
in  the  premises.'] 

8.  Provided  also,  and  it  is  hereby  further  declared  Ptotwo  for 
AND  AGREED,  that  if  the  said  {mortgagor)  his  heirs,  executors,  Jlj3t"l!f  **" 
administrators  or  assigns,  shall  pay  or  cause  to  be  paid  unto  the  P"°«'P»'  *"<• 

o    -^  r  J  1  interest  to  B. 

said    (/?.)    [continue   similar  proviso  for   redemption,  ut   supra, 

as  to  B.^s  estate  and  interest  in  the  premises  as  above;  AND  THEN 

INSERT  a  similar  power  of  sale.] 

Coreaant  from 

9.  And  the  said  {mortgagor)  doth  hereby  for  himself,  his  heirs,  p«j  principal 
executors  and  administrators,  covenant  with  {A.),  his  heirs,  cxccu-  ^  a'"'***** 
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Mortgage 
where  Money  is 

advanced  in 
distinct  Rights, 
Mortgagees 
taking  long 
Terms,  cfc. 

That  mort- 
gagor has 
good  right  to 
convey. 


tors,  administrators  and  assigns,  that  he  the  said  {mortgagor),  his 
heirs,  executors  or  administrators,  will  pay  or  cause  to  be  paid  unto 
the  said  {A.\  his  executors,  administrators  or  assigns,  the  sum  of 
700Z.  sterling,  and  interest  for  the  same  at  the  rate  of  4Z.  for  every 
lOOZ.  by  the  year,  at  the  time  hereinbefore  appointed  for  payment 
thereof,  without  deduction. 

10.  And  also  that  he  the  said  (mortgagor)  now  hath  in  himself 
good  right  by  these  presents  to  grant,  release,  demise  and  assure 
the  said  hereditaments  and  premises  to  the  uses  and  in  manner 
aforesaid. 


For  quiet 
enjoyment,  and 
freedom  from 
incnmbrances. 


11.  And  further,  that  the  same  hereditaments  and  premises 
shall  or  may  be  held  and  enjoyed  accordingly,  without  let,  suit, 
eviction,  molestation  or  disturbance  of  or  by  the  said  (mortgagor), 
or  any  other  person  or  persons  whomsoever,  and  that  freely, 
clearly  and  absolutely  discharged  and  indemnified  by  the  said 
(mortgagor),  his  heirs,  executors  or  administrators,  of  and  from  all 
former  and  other  estates,  rights,  titles,  liens,  charges  and  incum- 
brances whatsoever. 


For  farther 
assurance. 


12.  And  moreover  that  the  said  (mortgagor),  and  all  persons 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable, 
in  the  said  hereditaments  and  premises,  will  from  time  to  time 
and  at  all  times,  at  the  request  of  the  said  (A.),  his  heirs, 
executors,  administrators  or  assigns,  but  at  the  costs  of  the  said 
(mortgagor),  his  heirs  or  assigns,  enter  into,  execute  and  perfect 
all  such  further  assurances  for  the  more  perfectly  or  satis- 
factorily conveying,  assuring  and  confirming  the  said  heredita- 
ments and  premises  to  the  uses  aforesaid,  according  to  the  true 
intent  and  meaning  of  these  presents,  as  the  said  (A.),  his  heirs, 
executors,  administrators  or  assigns,  or  his  or  their  counsel 
in  the  law,  shall  require.  [Insert  similar  covenants  from  mort- 
gagor with  BJ] 


Proviso  that  13^  PROVIDED    ALWAYS,    that   until    default    shall   be  made 

mortgagor  .      .      ,  t     .  •         i     ii     i 

shall  enjoy        in  payment   of    the   pnncipal  money   and   mterest,   it    shall    be 

until  default,     j^^^^^j  f^j.  ^jjg  ^^^^  (mortgagor),  his   heirs   and   assigns,  to   hold 

and  enjoy,  and  to  receive  and  take,  the  rents,  issues  and  profits 
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of   the   said  hereditaments  and   premises,   without  let,  eviction     No.  xiv. 
or  denial,   by   the    said  {A.)  and    {B.\    and    their    respective      Mortgage 
beirs,     executors,    administrators,    or    assigns,     or     any    other  "^J!^ " 
person  or  persons  rightfully  claiming  through  or   under  them  ^i^^Rig^, 

respectively.  taking  Umg 

Terms,  ^. 

In  witness,  &c 
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MORTGAGE  IN  FEE  BY  TRUSTEES  UNDER  THE  TRUSTS  OF  A 
WILL.  VARIATION,  WHERE  THE  MORTGAGE  IS  OF  A  TERM 
OF  YEARS. 


1.  Parties. 

2.  Recital  of  will  creating  the  trusts. 

3.  Of  death  of  testator,  and  probate 

of  his  will, 

4.  Of  agreement  for  loan. 

5.  Testatum. 

6.  Habendum. 

7.  Covenant  from  trustees  that  they 

have  done  no  act  to  incumber. 


Additional  Clauses. 

A.  Proviso  that  if  interest  is  punctually 

paid,  mortgagee  will  not  call  in 
principal  for  a  certain  fixed 
period. 

B.  Power   for    trustees  to   cut  down 

timber  for  repairs. 

C.  Proviso  that    power   is  to   be  re- 

stricted to  a  certain  annual 
amount. 


Parties.  1.  THIS  INDENTURE,  made  the         day  of       A.D.,  185  , 

Between   (trustees   under  will)  of,    &c.,   of   the   one  part,   and 
(mortgagee),  of  &c.,  of  the  other  part. 

Recital  of  will        2.  Whereas  (testator),   late  of,    &c.,   by   his  last  will,  dated 

trusts!'^    ^       t^6         <^^y  ®f  y   devised   the   hereditaments  and  premises 

hereinafter  described,  unto  and  to  the  use  of  the  said  (trustees), 

their  [heirs  and  assigns],  UPON  trust  by  sale  or  mortgage  of  the 


(a)  If  the  property  was  limited  to  the  trustees  for  a  long  term,  for  "  heirs  and 
assigns,"  substitute — 

**  executors,  administrators  and  assigns,  from  thenceforth  for  the 
term  of  1,000  years." 
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flame  premises  or  a    coinpetcnt  part  thereof,  (b)     to  raise   such      No  XV. 
sum  or  sums  of  money,  not  exceeding  the  sum  of  £  ,  as     Uorigagt 

the   said  (trustees)  should  deem  expedient  for  certain    purposes  TrLiJa  under 
in  the   now  reciting  will  expressed,   and    subject   thereto   upon     ^/^fff/^" 

certain  other  trusts  therein  declared  and  contained.    And  the  said        

(testator)  thereby  empowered  the  said  (trustees)^  or  other  the 
trustees  or  trustee  for  the  time  being  of  his  said  will  to  give 
receipts  to  any  purchasers  or  mortgagees  which  should  eifectually 
exonerate  them  from'  all  responsibility  with  respect  to  the 
application  of  the  moneys  to  be  so  paid  and  advanced.  And 
the  said  testator  appointed  the  said  (trustees)  joint  executors  of 
his  said  will. 

3.  And  whereas  the  said  (testator)  died  on  or  about  the  Of  death  of 

day  of  ,  without  having  altered  or   revoked  his  said  will,  probate  of 

which  was  duly  proved  by  his  said  executors  therein  named  in   "  "' 
the    Prerogative   Court   of  the    Archbishop  of    Canterbury   on 
the  day  of 


4.  And  whereas  the  said  (mortgagee)y  at  the  request  of  the  Agreemeui 
said  (trustees),  has  agreed  to  advance  the  sum    of  £  ,  on  **'  ***°* 

the  security  of  the  said  hereditaments  and  premises. 


5.  Now  THIS  Indenture  witnesseth,  that  in  consideration  Testatum, 
of    the    sum   of    £  sterling,    this    day   paid  by   the    said 

(mortgagee)  to  the  said  (trustees),  the  receipt  of  which  the  said 
(trustees)  do  hereby  acknowledge,  and  therefrom  do  release,  and  for 
ever  discharge  the  said  (mortgagee),  his  heirs,  executors,  adminis- 
trators and  assigns,  thet  the  said  (trustees),  DO  by  these  presents 
grant,  release,  and  confirm  unto  the  said  (mortgagee)  [and  his 
heirs],  (c),  all,  &c  [describe  parcels ;  INSERT  general  words ; 


{b)  If  the  trustees  take  a  term  only  in  the  property,  add  here — 

**  for  the  whole  or  any  part  of  the  said  term  of  1,000  years." 

(c)  If  the  property  is  limited  to  the  trustees  for  a  term,  omit  words  in 
brackets  above. 

VOL.  II.  I 
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No.  XV.      all-estate  clause,  (d)  and  all-deeds  clause ;  ut  ante^  No.  I.,  clause  5, 

Mortgage       p.    33.  J 
in  Fee  by 
Trustees  under 
Trusts  of  a         Q,   Xo  HAVE  AND  TO  HOLD  the  sald  {short  general  description) 

—  and  all  and  singular  other  the  hereditaments  and  premises  herein- 
before described,  and  hereby  granted  and  released,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  {mortgagee),  [his 
heirs  and  assigns  for  ever,]  subject  to  the  proviso  for  redemption 
hereinafter  contained,  {e)  [Insert  proviso  for  redemption,  ut  ante. 
No.  I.,'  clause  7,  p.  33  ;  and  also  covenant  from  trustees  that  they 
have  done  no  act  to  incumber ;  (f)  Vol.,  I.  Part  II.,  Sect.  I.,  No.  V., 
clause  6,  p.  61.] 

In  WITNESS,  &c. 


(c?)  The  all-estate  clause  must  be  omitted  if  the  trustees  take  only  a  term, 
(e)  If  the  trustees  have  only  a  term,  substitute  for  words  in  brackets  above — 

"executors,  administrators  and  assigns,  from  henceforth,  for  all 
the  rest,  residue  and  remainder  of  the  said  term  of  1,000  years, 
excepting  the  last  seven  days  thereof." 

(/)  Where  trustees  are  the  mortjf aging  parties  they  can  only  be  required  to 
covenant  that  they  have  done  no  act  to  incumber. 

Proviso  that  A.    PROVIDED     ALWAYS,    AND     IT     IS    HEREBY     COVENANTED, 

if  interest  is 

punctually  paid  DECLARED  AND  AGREED  by  and  between  the  Said  parties  hereto, 
no^caiTfn  ^'  ^^at  if  the  said  (trustees),  their  heirs,  executors,  administrators  or 
certl^  V""^.?      assigns,  shall  on  the       day  of  pay  or  cause  to  be  paid  unto 

the  said  {mortgagee),  his  executors,  administrators  or  assigns,  the 
sum  of  £  ,  being  one  half-year's  interest  on  the  said  principal 

sum  of  £  ,  at  the  rate  of  £  for  every  lOOZ.  by  the 

year,  and  the  like  sum  of  £  ,  being  one  other  half-year's 

interest  at  the  rate  aforesaid,  on  the  day  of  following, 

and  shall  continue  regularly  to  pay  the  said  interest  by  such 
equal  half-yearly  payments,  at  the  time  and  in  manner  aforesaid, 
or  within  the  space  of  one  calendar  month  next  thereafter,  until 
the  day  of  ,  which  will  be  in  the  year  18     ,  then  and 

in  such  case,  but  not  otherwise,  the  said  (mortgagee),  his  heirs* 
executors,  administrators  or  assigns,  will  not  call  in  or  require 
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payment  of  the  said  principal  sum  of  £  hereby  secured,  or     ^  /-iT^ 

attempt  to  foreclose  the  equity  of  redemption  of  the  said  here-  ^^l^l^'^I*'*' 
ditaments  and  premises,  or  to  exercise  the  power  of  sale  herein-  Will,  fc. 
before  contained  concerning  the  same,  in  default  of  payment  of 
the  said  principal  sura  and  interest  at  the  time  hereinbefore 
appointed  for  the  payment  thereof.  And  it  is  hereby  further 
covenanted,  declared  and  agreed,  that  if  the  said  {mortgagee)^  his 
heirs,  executors,  administrators  or  assigns  shall  at  any  time  or 
times  hereafter,  commence  or  prosecute  any  such  proceedings  as 
aforesaid,  either  at  law  or  in  equity,  by  virtue  of  these  presents, 
or  any  clause,  matter  or  thing  herein  contained,  except  default 
shall  be  made  by  the  said  (trustees),  their  heirs,  executors,  adminis- 
trators or  assigns  in  payment  of  the  interest  hereby  reserved  at 
the  time  and  in  manner  aforesaid,  then  and  in  every  such 
case,  this  present  covenant  and  proviso  shall  and  may  be  pleaded 
in  bar,  and  be  deemed  a  sufficient  defence  and  answer  to  any  such 
action  or  suit.  And  it  is  also  hereby  moreover  covenanted, 
declared  and  agreed,  that  the  said  {trustees),  their  heirs,  executors, 
administrators  or  assigns  will  not  pay  or  tender  unto  the  said 
ijnortgagee),  his  executors,  administrators  or  assigns,  the  said 
principal  sum  of  ,  nor  institute  any  proceeding  in  equity 

for  the  redemption  of  the  said  hereditaments  and  premises  until 
the  said  day  of  ,  which  will  be  in  the  year  18     . 

B.  Provided  always,  and  it  is  hereby  further  declared  Power  to  cut 
AND  agreed,  that  it  shall  be  lawful  for  the  said  {trustees),  their  fl^n^^u 
heirs  and  assigns,  so  long  as  they  shall  remain  in  the  possession  of 
the  said  hereditaments  and  premises,  to  fell  and  cut  down  all  such 
timber  and  other  trees  standing  or  growing  upon  the  said  heredita- 
ments and  premises,  as  they  shall  think  proper,  for  the  purpose  of 
amending  or  repairing  all  or  any  part  of  the  mansion-house, 
messuages,  farm-houses,  outbuildings,  palings,  fences,  gates,  posts, 
or  stiles,  or  for  any  other  purposes  for  which  timber  may  be 
required  for  the  necessary  reparation  of  the  said  hereditaments  and 
premises,  so  and  in  such  manner,  as  that  the  same  premises  may 
from  time  to  time,  and  at  all  times  be  kept  in  a  proper  and  sufficient 
state  of  repair. 

I  2 
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M^age  C.    PROVIDED    NEVERTHELESS,  AND  IT  IS  HEREBY  MOREOVER 

T^s^'sumler  i>ECLARED  AND  AGREED,  that  if  the  Said  {trustees),  their  heirs  or 
Trusts  of  a    assigns,  shall  in  any  one  year  fell  and  cut  down  a  greater  quantity 

W  libit  J  CfC* 

— '-        of  the  said  timber  or  trees,  than  will  amount  to  the  value   of 
power  be  ^  »   ^  ^^^  evcry  such  cutting  down  to  excess  shall  be 

restncted  to  a    accountcd  as  wastc,  and  the  said  (trustees),  their  heirs  or  assigns, 

certain  annual  '  \  /j  o      ? 

amount.  committing  the  same,  shall  be  liable  to  all  the  penalties  to  which 

persons  committing  waste  are  liable  either  at  law  or  in  equity. 


\ 
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MORTGAGE  IN  FEE  BY  THE  ASSIGNEES  OF  AN  INSOLVENT 
DEBTOR,  PURSUANT  TO  THE  PROVISIONS  OF  THE  ACT  1  &  2 
VICT.  c.  110,  8.  48,  OF  AN  ESTATE  IN  FEE  IN  REMAINDER 
EXPECTANT  ON  AN  ESTATE  LIMITED  DURING  WIDOWHOOD, 
TO  SECURE  £2,750  AND  INTEREST,  (a) 


1.  Parties. 

2.  Recital  of  will  devising  premises  to 

testator's  widow  during  widow- 
hood, with  remainder  to  insol- 
vent in  fee. 

3.  Of  order  of  court,  empowering  as- 

signees to  mortgage. 

4.  Testatum. 


5.  Habendum. 

6.  Proviso  for  redemption. 

7.  Covenant  from  assignees  that  they 

have  done  no  act  to  incumber. 

8.  Covenant  from  insolvent  that  as- 

signees    have     good     right    to 
convey. 


1.  THIS  INDENTURE,  made  the      day  of  A.D.  18     '  ^'""^ 

Between  (provisional  assignee  and  creditors^  assignee)  of  the  first 


(a)  The  Insolvent  Court,  under  the  statute  1  &  2  Vict.  c.  110,  is  authorised  to  PracUcal 
direct  a  mortgage  instead  of  a  sale  in  certain  cases,  where  such  a  course  would  o**"**''*)"*. 
be  more  beneficial  to  the  interests  of  the  insolvent  and  his  creditors ;  as,  in  the 
instance   of    contingent    reversionary    interests,   which,    if    sold    immediately 
would  fetch  a  small  sum  in  proportion  to  what  it  might  produce  at  a  future 
j)eriod. 

The  act  above  alluded  to,  after  reciting  that  "  certain  persons  whose  estates  Inwlvcnt  Court 
may,  by  an  order  under  this  act,  have  been  vested  in  the  said  provisional  assignee,  »pil'">"«»«i  to 
may  be  entitled  to  annuities  for  their  own  Hvcs,  or  other  uncertain  interests,  or  to  ^"•ctn»ortg«g«» 
reversionary  or  contingent  interests,  or  to  property  under  such  circumstances  "*  *•'''■"' 
that  the  immediate  sale  thereof  for  the  payment  of  their  debts  may  be  very  pre- 
judicial to  them,  and  deprive  them  of  the  means  of  subsistence,  which  they 
might  othenvise  have  aft«r  payment  of  their  debts  ;  and  it  might  be  proper  in 
some  cases  to  authorize  the  raising  of  money  by  way  of  mortgage  for  {uiyment 
of  the  debta,  or  part  of  the  debui  of  such  person,  instead  of  selling  the  pro[>ei-ty 
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No.  XVI.      part,  (insolvent)  of,  &c.,  of  the  second  part,  and  (mortgagee)  of,  &c.. 
Mortgage     of  the  third  part. 

in  Fee  by  tlie 
Assignees 

of  an  Insolvent      2,  Whereas  (testator)  late  of  ,  Esquire,  deceased,  by  his 

pursuant  to    last  will  in  writing,  dated  on  or  about  the  day  of  ,  in 

s  is' rf'c^^'  *^^  year  ,  amongst  other  devises  and  bequests,  devised  and 

bequeathed  the  hereditaments  and  premises  hereinafter  described, 

Eecital  of  will  ^  .  .  ^ 

devising  and   which    are    intended  to    be    hereby   granted  and  released, 

testator^s  widow  ^uto  his   wife    (name  of  testator's  widow),  for  the  term    of  her 
during  widow-    natural  life,  if  she  should  so  long  continue  his  widow ;  and  from 

hood,  with  " 

remainder  to  and  immediately  after  her  decease,  or  marriage,  whichever  should 
first  happen,  to  the  use  of  the  said  (insolvent),  his  heirs  and  assigns 
for  ever.  [Recite  death  of  testator  and  probate  of  his  will  as  in 
last  precedent,  clause  3 ;  and  next  insert  recital  of  insolvent's  petition 
and  appointment  of  official  assignee  ;  AND  ALSO  order  for  protection  of 
insolvent  and  appointment  of  creditors'  assignee ;  Vol.  I.,  Part  II., 
Sect.  I.,  No.  XXVIIL,  clauses  3  and  4,  pp.  160,.  161.] 

Of  order  of  3.  And   WHEREAS   in  pursuance  of  the   provisions  of  an   act 

court  empower-  t     •         ^  i  r     i  •■•  r    tt        nr    •  r^ 

ing  assignees  to  passcd   lu  the  sccoud  year  or  the  reign  or  Her  Majesty  Queen 

mortgage.         Victoria,  and  now  in  force  for  the  relief  of  insolvent  debtors  in 

England,  by  which  the  Court  for  the  Relief  of  Insolvent  Debtors, 


of  that  person  for  such  purpose,"  proceeds  to  enact,  "  that  in  all  such  cases  it 
shall  be  lawful  for  the  said  court  to  take  into  consideration  all  circumstances 
affecting  the  property  of  any  such  person ;  and,  if  it  shall  appear  to  the  said 
court  that  it  would  be  reasonable  to  make  any  special  order  touching  the  same, 
it  shall  be  lawful  for  the  said  court  so  to  do,  and  to  direct  that  such  property  as 
it  may  be  expedient  not  to  sell,  or  not  to  sell  immediately,  according  to  the  pro- 
visions of  this  act,  shall  not  be  sold,  and  from  time  to  lime  to  order  and  direct 
in  what  manner  such  property  shall  be  managed  for  the  benefit  of  the  creditors 
of  such  person,  until  the  same  can  be  properly  sold,  or  until  such  payment  of 
all  such  creditors,  according  to  the  provisions  of  this  act  shall  have  been  made, 
or  to  make  such  orders  touching  the  sale  or  disposition  of  such  property  as  to 
the  said  court  shall  seem  reasonable,  considering  the  rights  of  the  creditors  of 
such  person  to  the  payment  of  their  demands,  and  the  future  benefit  of  such 
person  after  payment  of  his  debts,  and  upon  such  terms  and  conditions  with 
respect  to  the  allowance  of  interest  upon  debts  not  bearing  interest,  or  other 
circumstances,  as  to  the  said  court  shall  seem  just ;  and  if  it  should  appear  to 
the  said  court  that  the  debts  of  such  person  can  be  discharged  by  means  of 
money  raised  by  way  of  mortgage  on  any  property  of  such  person,  instead  of 
raising  the  same  by  way  of  sale,  it  shall  be  lawful  for  the  said  court  so  to  order, 
and  to  give  all  necessary  directions  for  such  purpose,  and  generally  to  direct  all 
things  which  may  be  proper  for  the  discharge  of  the  debts  of  such  person,  in 
such  manner  as  may  be  most  consistent  with  the  interests  of  such  person  in 
any  surplus  of  his  or  her  effects  after  payment  of  such  debts  :"  (sect.  48.) 
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when  it  may  appear  expedient  not  to  sell  the  property  of  insolvent     No^^xVL 
debtors  immediately,  is  empowered  to  make  such  orders  toucliinff     Mfrtga^ 

.  ^    in  FtebytU 

the  disposition  of  such  property  as  to  the  said  court  shall  seem     Auignea 
reasonable,  and  to  raise  money  by  way  of  mortgage  of  the  property       D«btar 
of  any  insolvent  debtor,  instead  of  raising  the  same  by  sale,  and  by  liTJJ^^no 
order  of  the  same  court,  dated  the  day  of  ,  it  is  ordered     *•  45,  ^. 

that  the  sum  of  2,750/.,  which  the  said  {mortgagee)  has  offered  and 
agreed  to  advance  upon  the  security  of  the  reversionary  interest 
of  the  said  {insolvent)  in  the  said  hereditaments  and  premises, 
should  be  raised  upon  mortgage  of  such  premises,  for  the  purpose 
of  discharging  the  debts  of  the  said  {insolvent.) 

4.  Now  THIS  Indenture  witnesseth,  that  in  consideration  Tesutum. 
of  the  sum  of  2,750/.  sterling,  this  day  paid  by  the  said  {mortgagee) 

to  the  said  {official  assignee)^  the  receipt  of  which  the  said  {official 
assignee  and  creditors^  assignee)  do  hereby  acknowledge,  and  of  and 
from  the  same  and  every  part  thereof,  do,  and  each  of  them  doth, 
ac<|uit,  release,  exonerate  and  for  ever  discharge  the  said  {mort- 
gagee\  his  heirs,  executors,  administrators  and  assigns,  they  the 
said  {official  assignee,  and  creditors^  assignee),  DO,  and  each  of  them 
doth,  by  these  presents  grant,  release  and  convey,  and  the  said 
(insolvent)  doth  by  these  presents  release,  ratify  and  confirm,  unto 
the  said  {mortgagee)  and  his  heirs,  ALL  THAT  the  reversion  in  fee 
expectant  as  aforesaid  of  and  in  all  [Here  describe  parcels; 
INSERT  general  words,  and  all-estate  clause ;  ut  ante.  No.  I.,  clause  5, 
p.  33.] 

5.  To  HAVE  AND  TO  HOLD  the  Said  {short  general  description)  Habendum. 
and  all  and  singular  other  the  hereditaments  and  j)remi8es  herein- 
before  described,   and   hereby  granted   and   released,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  {mortgagee)  hi^ 

heirs  and  assigns  for  ever;  subject  nevertheless  to  the  pre- 
existing life  estate  of  the  said  {testator's  widow),  and  also  subject 
to  the  proviso  for  redemption  hereinafter  contained. 

6.  Provided   always,   and  it  is  hereby   declared  and  ^«»»>»ofor 

.    rvdeinption. 

AGREED  by  and  between  the  said  parties  to  these  presents,  that  if 
the  said  {official  assignee)  or  the  official  sissignee  for  the  time  being  of 
insolvent  debtors  in  England,  do  and  shall,  on  the        day  of 
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No.  XVI.  next,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  {mort- 
Mortgage  gogce\  his  cxecutors,  administrators  or  assigns,  the  sum  of  2,750/. 
era    ee  yt  le   ^^Q^Ymg^,  together  with  interest  for  the  same,  at  the  rate  of  61.  for 


of  an  Insolvent  every  100/.  by  the  year,  without  deduction,  then  and  in  such  case, 

Debtor,         .... 

pursuant  fo  the  Said  {mortgagee),  his  heirs  or  assigns,  shall  and  will,  at  the 
c.  48,  (fc.  '  request  of  the  said  {official  assignee)  or  the  official  assignee  for  the 
time  being,  and  {creditors'  assignee),  and  at  the  costs  of  the  said 
{insolvent's)  estate,  re-convey  and  re-assure  the  said  hereditaments 
and  premises  unto  and  to  the  use  of  the  said  {official  assignee),  or 
unto  the  official  assignee  for  the  ^time  being,  and  the  said 
{creditors'  assignee),  so  and  in  such  manner  as  that  the  same 
premises  may  become  effectually  vested  in  them  in  the  same 
manner  as  if  these  presents  had  never  been  made  and  executed ; 
anything  hereinbefore  contained  to  the  contrary  thereof  in  any- 
wise notwithstanding. 

Covenant  from  7.  And  cach  of  them  the  said  {official  assignee  and  creditors* 
they  have  done  assignee)  for  himself,  his  heirs,  executors  and  administrators, 
incumber  hereby  covenants  with  the  said  {mortgagee),  his  heirs  and  assigns, 

that  he  hath  not  done  or  permitted,  or  willingly  or  knowingly 
suffered,  or  been  party  or  privy  to,  any  act,  deed,  matter  or  thing 
whatsoever,  whereby  or  by  reason  or  means  whereof,  the  said 
hereditaments  and  premises  hereby  granted  and  released,  or  any " 
part  of  the  same,  are,  is,  can,  shall  or  may  be  impeached,  charged, 
incumbered,  or  prejudicially  affected  in  any  manner  howsoever. 

Covenant  from       8.  And  the  Said  {insolvent)  doth  hereby  for  himself,  his  heirs, 

insolvent  that  ,,..  .'ii  'i/  \ 

assignees  have  executors  and  administrators,  covenant  with  the  said  {mortgagee), 
oonvey  ^' * '°  ^^^  hcirs,  cxecutors,  administrators  and  assigns,  that  they  the  said 
{official  assignee),  {creditors'  assignee),  and  {insolvent),  or  some  or 
one  of  them,  now  have  or  hath  in  themselves  or  himself,  good  right, 
full  power  and  lawful  and  absolute  authority,  by  these  presents,  to 
grant  and  release  the  said  hereditaments  and  premises,  with  the 
appurtenances,  unto  and  to  the  use  of  the  said  {mortgagee),  his 
heirs  and  assigns,  in  manner  aforesaid.  [Add  covenants  for  quiet 
enjoyment,  freedom  from  incumbrances,  and  for  further  assurance  ;  ut 
ante.  No.  1.,  clauses  13,  14,  15,  p.  38.] 


In  witness,  &c. 
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No.  XVII. 


MORTGAGE  IN  FEE  OF  AN  EQUITY  OF  REDEMPTION,  WITH 
USUAL  POWERS  OF  SALE.  VARIATION  WHERE  THE  FIRST 
MORTGAGEE  IS  MADE  A  PARTY,  (a) 


1.  Parlies. 

2.  Recital  of  existing  mortgage. 

3.  That  principal  is  still  due,  and  also 

an  arrear  of  interest. 

4.  Of  agreement  for  loan. 

5.  Testatum. 

6.  Habendum    to    mortgagee  in   fee, 

subject  to  prior  mortgage. 

7.  Power  of  sale. 

8.  Covenant  from  mortgagor  that  he 

has  good  right  to  conrey. 

9.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 


10.  For  further  assurance. 

11.  That  if   mortgagor  shall  redeem 

the  first  mortgage  he  will  deliver 
title  deeds  to  present  mortgagee. 


Additional  Clauses. 

A.  Covenant  by  the  first   mortgagee 

for  the  production  of  title  deeds. 

B.  That  first  mortgagee  will  not  exer- 

cise the  power  of  sale  or  transfer 
the  mortgage  without  giving  the 
second  mortgagee  the  option  of 
taking  the  same. 


1.  THIS  INDENTURE,  made  the        day  of       ,  A.D.  185  ,  P««rti«fc 
Between  {mortgagor)  of,  &c,  of  the  one  part,  and  {mortgagee)  of, 
&C.,  of  the  other  part. 


(a)  A  second  mortgagee,  before  he  advances  his  money,  should  take  care  Importance  of 
to  ascertain  not  only  the  amount   of  the  existing  mortgage  debt,  but  also,  Mcood  mort- 
that    the    mortgage    assurance   is  not  made  to  cover   any  future    advances,  gaj^'i  aac«r> 
'ilie    most    satisfactory  way  of  discovering  this  would  be   by  an  actual  in-  taining  the 
spection  of  the  mortgage  deed.     But  if  the  first  mortgagee,   upon  applica-  nature  uf  the 
tion  made  to  him,   were  to  state  that  his  mortgage  security  did  not  extend  prior  mortgage 
to  future  ad\'ance8,  or  were  to  say  that  a  lesser  sum  was  due  to  him  than  was  •*«'"^'.^- 
actually  owing,  he  would  be  bound  by  his  statement,  upon  the  established 
principle  uf  equity,  that  if  a  man,  by  the  suppression  of  truth  which  he  was 
iiouiid  tu  comiuunicate,  or  by  the  wilful  suggestion  of  a  falsehood,  be  the  cause 
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No.  XVII. 

Mortgage  in 

Fee  of  an 
Equity  of  Re- 
demption,with 
usual  Powers 

o/Sale,  fc. 

Eecital  of 

existing 

mortgage. 


2.  Whereas,  by  indenture  of  grant  and  release  bearing  date 
on  or  about  the  day  of  ,  in  the  year  ,  and  made 

between  the  said  (mortgagor)  of  the  one  part,  and  the  said 
{mortgagee)  of  the  other  part,  It  is  witnessed  that  in  consideration 
of  1,500/.  paid  by  the  said  {mortgagee)  to  the  said  {mortgagor), 
the  said  {mortgagor)  did  thereby  grant,  release,  and  confirm  unto 
the  said  {mortgagee)  and  his  heirs.  All,  &c.  [Here  describe 
parcels^  To  hold  the  same  with  the  appurtenances  unto  and  to  the 
use  of  the  said  {mortgagee),  his  heirs  and  assigns  for  ever ;  Subject 
nevertheless  to  a  proviso  for  redemption  and  reconveyance,  on 
payment  by  the  said  {mortgagor),  his  heirs,  executors,  adminis- 
trators and  assigns,  unto  the  said  {mortgagee),  his  executors, 
administrators  or  assigns,  of  the  sum  of  1,500Z.  and  interest,  at 
the  rate  of  5/.  for  every  100/.  by  the  year,  at  the  time  and  in 
manner  therein  mentioned ;  And  also  subject  to  the  power  of  sale, 
and  the  powers,  provisoes,  declarations  and  agreements  in  the 
now  reciting  indenture  of  mortgage  expressed,  declared  and 
contained. 


That  principal        3^  ^^jy  WHEREAS  the  Said  principal  sum  of  1,500/.  is  still  due 

IS  still  due  and 

also  an  arrear  of  and  owing  to  the  Said  {first  mortgagee),  upon  his  said  hereinbefore 
recited  mortgage  security,  but  all  interest  for  the  same  has  been 


duly  paid  up  to  the 


day  of 


last,  80  that   only  the 


of  a  prejudice  to  another,  who  had  a  right  to  a  full  and  correct  representation  of 
the  fact,  such  fraudulent  course  of  proceedinjj  shall  postpone  his  claim  to  that 
of  the  person  whose  confidence  was  abused  by  his  representation:  (1  Fonbl. 
Eq.  146,  n.  (a)  ;  Fox  v.  Macreth,  2  Bro.  C.  C.  420  j  see  also  Ibbotson  v.  Rhodes 
2  Vern.  544;  Hobbs  v.  Norton,  ib.  133;  Hunsden  v.  Cheyney,  2  i6.  151  ;  Draper 
V.  Borlace,  ib.  370;  Pasley  v.  Freeman,  3  T.  R.  51;  Berrisford  v.  Milward, 
2  Atk.  49.)  Neither  will  it  be  suflBcient  for  the  second  mortgfagee  to  rest 
satisfied,  even  when  he  has  found  out  what  is  the  actual  sum  secured  by  the 
prior  mortgage.  It  will  be  requisite  for  him  also  to  discover  whether  the  mort- 
gagor may  not  have  mortgaged  some  other  property  to  the  prior  mortgagee, 
which  is  still  subsisting ;  for  if  such  be  the  case,  the  mortgagor  will  not  be 
allowed  to  redeem  the  one  without  the  other,  a  rule  which  extends  equally  to 
subsequent  mortgagees  as  to  the  mortgagor  himself.  Neither  will  it  make  any 
difference  that  the  one  mortgage  is  of  real,  and  the  other  of  personal  estate : 
(Skuttleworth  v.  haycock,  1  Vern,  245 ;  Mergrave  v.  he  Hooke,  2  ib.  207 ;  see 
also  Purefoy,  v.  Purefoy,  1  Vern.  29 ;  Pope  v.  Onslow,  2  ib.  286 ;  £x  parte 
King,  1  Atk.  300 ;  Trebourg  v.  Lord  Pom/ret,  cited  Ambl.  733  ;  Ex  parte 
Carter,  ib.  ;  Fish  v.  Hopkins,  ib.  793  ;  Iveson  v.  Dunn,  2  Cox,  425 ;  Collet  v. 
Mundon,  cited  2  Ves.  404 ;  Challis  v.  Osborne,  Pre.  Cha.  407 ;  Roe  v.  Kaye 
and  Soley,  2  W.  Blackst.  726  j  Willie  v.  Lugg,  2  Eden,  78 ;  Jones  v.  Smith, 
2  Ves.  372.) 
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interest  at  the  rate  aforesaid,  accruing  from  that  time,  is  now  due,     No.  XVII. 
as  the  said  {inortgayor)  doth  hereby  testify  and  declare.  Mortgage  m 

Fee  of  an 
Equity  <>J  lU- 

4.  And  whereas  the  said  (wor^ya^or)  has  requested  the  said  demption,wUh 
{rnortgagee)  to  lend  him  the  sura  of  500/.  on  the  security  of  the    o/SaU,  4c. 
said  mortgaged  premises,  subject  to  the  hereinbefore  recited  mort-  of  agreement 
gage,  which  the  said  {mortgagee)  has  agreed  to  do.  f"  lo»°' 

5.  Now,  therefore,  this  Indenture  witnesseth,  that  in  Tesutnin. 
pursuance  of  the  said  hereinbefore  recited  agreement,  and  in  con- 
sideration of  the  sum  of  500/.  sterling,  this  day  paid  by  the  said 
{mortgagee)  to  the  said  {mortgagor)^  the  receipt  of  which  the  said 
{mortgagor)  hereby  acknowledges,  and  therefrom  doth  release, 
exonerate  and  for  ever  discharge  the  said  {mortgagee),  his  heirs, 
executors,  administrators  and  assigns,  He  the  s^aid  (mortgagor) 
DOTH  by  these  presents  grant,  release  and  confirm  unto  the  said 
(mortgagee)  and  his  heirs.  All,  &c.  [Here  INSERT  parcels,  and 
general  words.'\ 

6.  To  HAVE  AND  TO  HOLD  the  Said  ,  and  all  and  singular  Habendum  to 

other  the  premises  hereinbefore  described  and  hereby  granted  and  fee.'^^ect'to 
released,  with  their  appurtenances,  unto  and  to  the  use  of  the  said  P"°'  mortgage. 
(second  mortgagee),  his  heirs  and  assigns  for  ever ;  subject  never- 
theless to  the  said  hereinbefore  recited  mortgage,  the  proviso 
for  redemption  therein  contained,  and  the  powers,  provisoes, 
declarations  and  agreements  hereinafter  expressed  and  declared 
of  and  concerning  the  same.  [Here  insert  proviso  for  redemption  ; 
ut  ante,  No.  H.,  clause  6,  p.  46.] 

7.  Provided  also,  that  in  case  default  shall  happen  to  be  Power  of  aiJe. 
made  in  payment  of  the  said  sum  of  500/.,  or  the  interest  thereof, 

or  any  part  of  the  same,  respectively,  at  the  time  hereinbefore 
appointed  for  payment  thereof,  contrary  to  the  aforesaid  proviso, 
and  the  true  intent  and  meaning  of  these  presents  (but  subject 
nevertheless,  and  without  prejudice,  to  the  said  hereinbefore  recited 
mortgage.)  [Here  continue  powers  of  sale ;  also  foreclosure 
clause  arid  covenant  for  payment  of  principal  and  interest ;  ut  ante. 
No.  II.,  clause  7,  p.  46.] 

8.  And  also,  that  the  said  (mortgagor)  now  hath  id  himself  ^JJ^JJ^^Xi 
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Mortgage  in 
Fee  of  an 
Equity  of  Re- 
demption,  with 
usual  Powers 
of  Sale,  ^-c. 

he  has  good 
right  to  convey. 

For  quiet 
enjoyment  and 
freedom  from 
incumbrances. 


good  right,  full  power,  and  lawful  and  absolute  authority  to  grant 
and  release  the  said  hereditaments  and  premises  hereby  granted 
and  released,  with  their  appurtenances  (subject  to  the  said  herein- 
before recited  mortgage),  unto  and  to  the  use  of  the  said 
(mortgagee),  his  heirs  and  assigns,  in  manner  aforesaid,  according 
to  the  true  intent  and  meaning  of  these  presents. 

9.  And  further,  that  the  same  hereditaments  and  premises 
shall  be  held  and  enjoyed  accordingly,  without  any  let,  suit, 
eviction,  ejection,  interruption,  molestation  or  denial,  of  or  by 
the  said  (mortgagor)  or  any  other  person  or  persons  whomsoever 
(except  persons  claiming  in  respect  of  the  said  hereinbefore  recited 
mortgage),  and  that  free  from  all  estates,  rights,  titles,  liens, 
charges  and  incumbrances  whatsoever,  except  as  appears  by  these 
presents. 


For  further 
assurance. 


10.  And  moreover,  that  the  said  (mortgagor),  and  all  persons 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable,  in 
the  said  hereditaments  and  premises  (except  persons  claiming  in 
respect  of  the  said  hereinbefore  recited  mortgage),  shall  and  will, 
from  time  to  time,  and  at  all  times  during  the  continuance  of  this 
security,  at  the  request  of  the  said  (mortgagee),  his  heirs,  executors, 
administrators  or  assigns,  but  at  the  costs  of  the  said  (mortgagor), 
his  heirs  or  assigns,  make,  do,  acknowledge,  enter  into,  execute 
and  perfect,  or  cause  or  procure  to  be  made,  done,  acknowledged, 
entered  into,  executed  and  perfected,  all  such  further  and  other 
lawful    and    reasonable    acts,   deeds,   devices,    conveyances    and 
assurances  in  the  law  whatsoever,  for  the  further,  better  or  more 
perfectly   or  satisfactorily   assuring  and  confirming  (but  subject 
nevertheless,  and  without  prejudice,  to  the  said  hereinbefore  recited 
mortgage),  the  said  hereditaments  and  premises  hereby  granted  and 
released,  with  their  appurtenances,  unto  and  to  the  use  of  the  said 
(mortgagee),  his  heirs  and  assigns,  according  to  the  true  intent  and 
meaning  of  these   presents,  as  the  said   (mortgagee),   his   heirs, 
executors,  administrators  or  assigns,  or  his  or  their  counsel  in  the 
law,  shall  require. 


That  if  mort- 
gagor shall 
redeem  first 


11.  And  lastly,  that  in  case  the  said  hereinbefore  recited 
mortgage  shall  at  any  time  hereafter  be  paid  off,  the  said  (mort- 
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gagor),    his    heirs,    executors,    administrators    or    assigns,    will     No-  xvil. 
immediately  thereupon  deliver  over  to  the  said  {mortgagee)^  his   Mortgaqeim 
executors,  administrators  or  assigns,  all  and  every  the  title  deeds,  ^^Hy  ^j-  n^ 
writings  and  muniments  of  title  now  in  the  custody  or  possession  ^^^^^^^f 
of  the  said  {mortgagee),  relating  to  the  title  of  the  said  heredita-      Sale,  jc. 
ments  and  premises,  or  which  he  the  said  {mortgagor)  can  procure  mortgage  he 
or  obtain  without  suit    [Here  insert  covenant  that  mortgagor  JJj,,  dwdl'^to 
shall  enjoy  until  default ^  and  that  mortgagee  will  not  exercise  power  o/'J[JJ^"*  ^ 
sale  without  notice  ;  ut  ante^  No.  II.,  clause  13,  p.  49.] 

In  witness,  &c.  (a) 


(o)  If  the  first  mortgagee  concurs  in  a  mortgage  of  the  above  description,  he  Practical 
must  be  named  as  the  party  of  the  third  part ;  he  does  not,  however,  convey,  or  snggestions. 
even  confirm  ;  the  object  of  making  him  a  party  is  to  affix  him  with  notice  of 
the  second  mortgage,  and  to  procure  from  him  a  covenant  for  the  production  of 
title  deeds,  and  also  a  further  covenant  to  give  the  second  mortgagee  the  option 
of  taking  a  transfer  of  the  mortgage.  The  following  form  will  be  found  well 
adapted  to  all  these  purposes  : — 

s 

A  "  And  the  said  {Jirst  mortgagee)  doth  hereby  for  himself,  his  Covenant  by 
heirs,  executors  and  administrators,  covenant,  promise  and  agree  for  the  prodnc- 
with  and  to  the  said  {second  mortgagee),  his  heirs,  executors,  deeds. 
administrators  and  assigns,  that  he  the  said  {Jirst  mortgagee),  his 
heirs,  executors,  administrators  or  assigns  (unless  prevented  by 
fire  or  other  inevitable  accident)  shall  and  will,  from  time  to  time 
and  at  all  times,  at  the  request  and  costs  of  the  said  {second 
mortgagee),  his  heirs,  executors,  administrators  or  assigns,  produce 
and  show  forth,  or  cause  or  procure  to  be  produced  and  shown 
forth  in  England,  unto  the  said  {second  mortgagee),  his  heirs, 
executors,  administrators  or  assigns,  or  to  his  or  their  solicitor  or 
counsel,  or  before  any  court  of  law  or  equity,  or  commission  for 
the  examination  of  witnesses  in  England,  or  otherwise  as  occasion 
shall  require,  all  and  every  the  deeds  and  writings  relating  to  the 
title  of  the  said  mortgaged  hereditaments  and  premises  specified 
and  set  forth  in  the  schedule  hereunto  annexed,  or  any  of  them, 
in  manifestation,  defence  or  support  of  the  title  of  the  said  {second 
mortgagee),  his  heirs  or  assigns,  to  the  said  hereditaments  and 
premises  hereinbefore  described  and  hereby  granted  and  released, 
or  any  part  of  the  same ;  And,  at  the  like  request  and  cost«, 
furnish  the  said  {second  mortgagee)^  his  heirs,  executors,  adminis- 
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No.  xvir.  trators  or  assigns,  with  true  and  attested  and  other  copies,  extracts 
Mortgage  in  or  abstracts,  and  permit  the  same  to  be  examined  and  compared  with 
EqTuyo/Re-  ^^^  Originals ;  And  also  will,  in  the  meantime,  keep  and  preserve 
demption,  with  ^\^q  game  dccds  and  writings  undefaced  and  uncancelled.    And  it  is 

iisual  Powers 

o/Sah,  4-c.  hereby  declared  and  agreed  by  and  between  the  said  parties  to  these 
presents,  that  in  case  the  said  hereinbefore  recited  mortgage  shall 
at  any  time  hereafter  be  paid  off,  the  said  {Jirst  mortgagee),  his 
heirs,  executors,  administrators  or  assigns,  shall  and  will  forthwith 
deliver  over  unto  the  said  {second  mortgagee^  his  heirs,  executors, 
administrators  or  assigns,  all  and  every  the  title  deeds  and  writings 
contained  in  the  hereinbefore  mentioned  schedule.  Provided 
ALWAYS,  that  in  case  any  sale  or  transfer  of  the  said  hereinbefore 
recited  mortgage  shall  at  any  time  hereafter  be  made  Iby  the  said 
{first  mortgagee),  his  heirs,  executors,  administrators  or  assigns,  and 
the  said  {first  mortgagee),  his  heirs,  executors,  administrators  or 
assigns  shall  procure  the  person  or  persons  to  whom  the  said  title 
deeds  shall  be  delivered  to  enter  into  a  covenant  with  the  said 
{second  mortgagee),  his  heirs,  executors,  administrators  or  assigns, 
to  the  effect  as  in  the  covenant  lastly  hereinbefore  contained,  and 
shall  cause  the  deed  or  deeds  containing  such  covenant  to  be 
delivered  to  the  said  {second  mortgagee),  his  heirs,  executors, 
administrators  or  assigns ;  Then  and  in  such  case  the  covenant 
hereinbefore  contained  on  the  part  of  the  {first  mortgagee),  his 
heirs,  executors  and  administrators,  shall  from  thenceforth  cease 
and  determine,  anything  hereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding." 


That  first 
mortgaf;ee  will 
not  exercise 
power  of  sale, 
or  transfer 
mortgage, 
without  giving 
second  mort- 
gagee the  option 
of  taking  the 
same. 


B.  "  And  further,  that  the  said  {first  mortgagee)  will  not,  at 
any  time  during  the  continuance  of  his  said  hereinbefore  recited 
mortgage  security,  assign  or  transfer  his  mortgage  of  the  said 
hereditaments  and  premises,  or  the  said  principal  sum  of  1,500/., 
and  interest  thereby  secured,  or  otherwise  convey  the  said  here- 
ditaments and  premises  comprised  therein,  to  any  person  or  persons 
whomsoever,  without  giving  to  the  said  {second  mortgagee),  his  heirs, 
executors,  administrators  or  assigns,  three  calendar  months'  pre- 
vious notice  in  writing,  so  and  in  such  manner  as  that  the  said 
{second  mortgagee),  his  heirs,  executors,  administrators  or  assigns, 
may  have  the  first  option  of  taking  such  assignment  or  transfer 
of  the  said  mortgage   security,   on    payment   to    the  said  {first 
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mortgageee\  his  executors,  administrators  or  assigns,  of  the  said 
principal  sum  of  1,500/.,  and  such  interest  in  respect  of  the  same 
as  shall  be  then  due  and  owing  thereon ;  and  tliat  the  said  {first 
mortgagee)  will  not  assign  or  transfer  the  said  mortgage  security, 
or  convey  or  otherwise  assure  the  said  hereditaments  and  premises, 
or  any  of  them,  or  any  part  thereof,  to  any  person  or  persons 
whomsoever,  until  the  expiration  of  the  said  three  calendar 
months'  notice,  or  unless  the  said  {second  mortgagee)  shall  have 
refused  to  take  an  assignment  or  transfer  of  the  said  security 
within  that  time." 


No.  XVII. 

Mortgage  in 

Fee  of  an 
Equity  of  Re- 
demptum,  tcitk 
vmal  Foverg 

of  Sale,  4c. 


The  Scubdulb  to  which  the  witbin-writtbn  Indenture  refers. 


Date, 
of  Document. 

Nature  of  Document. 

Names  and 
Descriptions  of  Parties. 

4th  &  5th  June, 

1779. 
lst&  '2nd  March, 

1801. 

12th  &  13th  May, 

1824. 

Date  of  Mortga({e 
Deed. 

Indentures  of  Lease  and 

Release. 
Indentures  of  Lease  and 

Release. 

Indentures  of  Lease  and 
Appointment,  and  Re- 
lease. 

Indenture  of  Release  

Between  A.  of  the  one  part, 

and  B.  of  the  other  part. 

Between  B.  of  the  first  part, 

C.  of  the  second  part,  and 

D.  of  the  third  part. 
Between  C.  of  the  first  part, 

C.  of  the  second,  {mort- 
gagor) of  the  third  part, 
and  [dower  trustee)  of  the 
fourth  part. 
Between  the  said  {mortga- 
gor) of  the  one  part,  and 
{first  mortgagee)  of  the 
other  part. 

If  the  orif^inal  mortgaf^ee  is  not  made  a  party  to  the  second  mortgage,  the  Proprietj  of 
second  mortgagee  shouhl  lose  no  time  in  giving  him  notice  of  the  subsequent  giv^ing  prior 
mortgage  security,  othe^^vi8e  the  prior  mortgagee,  if  he  has  the  legal  estate,  mortgagee 
would,  in  the  absence  of  such  notice,  be  entitled  to  tack  any  subsequent  advances  noi>c«  of  tecond 
he  might  make  to  his  original  mortgage,  and  so  overreach  the  intermediate  secu-  "mortgage, 
rity:  (Goddard  v.  Complin,  1  Cha.  Cas.  IQl  ;  Blackstone  v.  Moreland,  2  ib.  20; 
fl  righlson  v.  Hudson,  2  Eq.  Cas.  Abr.  607,  pi.  7.)     But  the  first  mortgagee  will 
not  be  entitled  to  this  preference,  unless  he  has  clothed  himself  with  the  legal 
estate ;  for  if  this  be  left  outstanding  in  a  third  party,  the  equities  of  both  the 
first  and  second  mortgagees  will  be  equal ;  and  it  is  only  by  throwing  the  legal 
estate  into  the  scale,  that  the  first  mortgagee's  subsequent  advance  would  entitle 
him  to  a  }>rionty  :  {Brace  t.  Marlborough  {Duchess  of),  2  P.  Wms.  494.) 
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MORTGAGE  OF  A  MORTGAGE  IN  FEE  OF  FREEHOLD  PREMISES' 
AND  OF  A  MORTGAGE  DEBT  OF  £3,000  TO  SECURE  £1,000 
AND  INTEREST,  (a) 


1.  Parties. 

2.  Recital  of  mortgage  deed. 

3.  That  default  was  made  in  payment 

of  principal  money,  which,  with 
an  arrear  of  interest,  is  still  due. 

4.  Of  agreement  for  loan. 

5.  Testatum,    by  which    prior    mort- 

gagee assigns  mortgage  debt. 

6.  Habendum. 

7.  Power  of  attorney. 

8.  Further  testatum,   by  which  prior 

mortgagee   conveys  mortgaged 
premises. 


9.  Habendum,  subject  to  subsisting 
equity  of  redemption. 

10.  Proviso  for  redemption. 

11.  Covenant   from    prior  mortgagee 

that  he  has  good  right  to  assign 
mortgage  debt,  and  to  convey 
mortgaged  premises. 

12.  For  quiet  enjoyment,  and  freedom 

from  incumbrances. 

13.  For  further  assurance. 

14.  Proviso  of  indemnity  to  mortgagee 

against  being  compelled  to  sue 
for  the  original  mortgage  debt. 


Parties.  1.  THIS  INDENTUKE,  made  the        day  of        A.D.  18     , 

Between  (A.,  prior  mortgagee)  of,  &c.,  of  the  one  part,  and  {B.^ 
■present  mortgagee)  of,  &c.,  of  the  other  part.  (/;)  [Recite  mortgage 
deed  as  in  last  precedent,  clause  2  to  the  end,  and  then  add  the  clause 
f allowing. '\ 


Assurance  mnst      (^)  1*he  present  deed,  operating  as  a  mortgage,  and  not  as  a  sale,  must  of 

be  stamped  as  a  course  be  stamped  as  a  mortgage  security. 

mortgage 

secun  J.  ^^j  ^  mortgagee  who  requires  money  upon  an  emergency,  is  sometimes  com- 

Practical  pelled  to  raise  it  by  a  mortgage  of  his  own  security.    This  usually  occurs  where 

remarks.  £g  jg  precluded  from  calling  in  the  mortgage  until  some  certain  fixed  period. 
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2.  And  tho  now  reciting  indenture  also  contains  a  further  No.  xviii. 
proviso  that,  u^wn  punctual  payment  of  the  interest  thereby  re-  moh^  of  a 
served,  at  the  tiuio  and  in  raanner  therein  appointed,  the  said  {A.\  ^'"^ff^l^^ 
his  executors,  administrators  or  assigns,  should  receive  interest  J'^*""***',  «»*<' 
at  the  reduced  rate  of  4/.  for  every  100/.  by  the  year,  and  would  Debt  o/s,oool. 
not  call  in  or  require  payment  of  the  said  sum  of  3,000/.  thereby  "^"^ 
Moured,  or  attempt  to  foreclose  the  equity  of  redemption  of  the 

aud  premises  for  the  term  of  seven  years,  to  be  computed  from  the 
day  of  the  date  thereof. 

3.  And  whereas  the  said  principal  sum  of  3,000/.  still  remains  Th»t  principal 
due  and  owing  from  the  said  {niortgagor)  to  the  said  (^.)>  upon  the  with  an  arrear 
said  hereinbefore' recited  mortgage  security,  together  with  a  small  giil"^^^ 
arrear  of  interest. 

4.  And  whereas  the  said  {A.)  having  immediate  occasion  for  Of  agreement 
the  sum  of  1,000/.,  has  applied  to  and  requested  the  said  (J5.)  to 

lend  and  advance  him  the  same  on  the  security  of  the  said  mort- 
gaged premises,  which  the  said  {B.)  hath  consented  and  agreed 
to  do. 

5.  Now  THIS  Indenture  WITNESSETH,  that  in  pursuance  ofiesutum,  by 
the  said  recited  agreement,  and  in  consideration  of  1,000/.  sterling,  ** 


At  other  times  it  ma^  happen  that  the  mortf^aged  precnisea  may  be  mortgaged 
up  to  or  beyond  their  full  value,  so  that  it  may  be  diiBcult  to  procure  a  transfer, 
or  to  obtain  the  amount  of  principal  and  interest  by  an  immediate  sale  or  fore- 
closure. It  may  also  happen  that  the  security,  being  an  advantageous  one  to  the 
mortgagee,  be  may  be  unwilling  to  call  in  the  whole  of  his  mortgage  money 
where  he  requires  a  leaser  sum  for  his  present  occasions ;  in  either  of  which  cases 
he  may  resort  to  his  own  mortgage  security  for  the  purpose  of  raising  the  sum 
he  may  require,  and  which,  provided  the  original  mortgage  is  valid,  and  the  title 
good,  will  generally  be  found  a  secure  and  safe  investment  for  the  party  who 
advances  the  money. 

Persons  who  advance  money  upon  a  security  of  this  nature  have  indeed  an  AdvantagM  and 
advantage  over  a  mortgagee  of  an  equity  of  redemption,  because  they  have  the  diaadvantagoa 
title  deeds  dehvered  over  to  them,  which  a  second  mortgagee  has  no  right  to,  nor  attaoding  aa 
even  to  compel  the  prior  mortgagee  to  produce.     The  disadvantages  are,  that  aaaaraooe  by 
a  mortgagee  of  a  mortgage  takes  subject  to  such  equity  of  redemption  as  is  **J  "f  "not- 
subsisting  upon  the  original  mort({age  and  to  all  the  stipulations  in  favour  of  S*(*  "PM  ■ 
the  original  mortgagor  as  are  conferred  u|)on  him  by  the  mortgage  deed.     In  "****€•€•• 
addition  to  this,  the  mortgagee  of  the  mortgage  is  liable  to  account  to  bis 
immediate  mortgagor  for  any  act  of  negligence  on  his  part  in  avaihng  himself 
of  any  of  the  remedies  to  recover  the  mortgage  debt ;  but  he  may  always  pro- 
tect himself  against  the  latter  by  a  clause  of  indemnity,  as  in  the  above  pracedeot : 
(see  clause  1 1  ;  see  also  3  Hughes  Pnict.  Mort.  9.) 

VOL.  II.  K 
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No.  XVIII, 

Mortgage  of  a 
Mortgage  in  Fee 
of  Freehold 
Premises,  and 
of  a  Mortgage 
Debt  of  3,0001., 
to  secure  1,000/. 
and  Interest. 

mortgagee 
assigns  mort- 
gage debt. 


lent,  advanced  and  paid  by  the  said  {B.)  to  the  said  (A.)  on  the 
execution  hereof,  the  receipt  of  which  the  said  (A.)  hereby 
acknowledges,  and  therefrom  doth  acquit,  release,  exonerate  and  for 
ever  discharge  the  said  {B.),  his  heirs,  executors,  administrators 
and  assigns ;  He  the  said  (A.)  Doth  by  these  presents  assign  and 
transfer  unto  the  said  (B.),  All  that  the  said  principal  sum  of 
3,000/.,  and  all  and  singular  other  the  sum  and  sums  of  money  so 
as  aforesaid  due  and  owing  upon  the  said  hereinbefore  recited 
mortgage  security,  and  all  interest  now  due,  and  henceforth  to 
accrue  due  in  respect  of  the  same ;  And  all  the  estate,  right, 
title  and  interest,  both  legal  and  equitable,  of  him  the  said  (A.) 
therein. 


Habendum.  6.    To    HAVE,    HOLD,   EECEIVE   AND   TAKE   the    Said    principal 

sum  of  3,000Z.  and  interest,  and  all  and  singular  other  the  said 
hereby  assigned  premises,  unto  the  said  (-S.),  his  executors, 
administrators  and  assigns,  to  and  for  his  and  their  own  use 
and  benefit,  in  as  ample  and  beneficial  a  manner  as  the  said  (A.) 
his  executors,  administrators  or  assigns,  now  holds,  or  could  or 
might  hold  and  enjoy  the  same  if  these  presents  had  never  been 
made  and  executed. 


Power  of 
attorney. 


7.  And  for  better  enabling  the  said  (5.),  his  executors, 
administrators  or  assigns,  to  recover  and  receive  the  said  sum  of 
3,000/.  and  interest  now  due  thereon,  and  also  all  such  future 
interest  as  shall  from  henceforth  accrue  due  on  the  said  sum  of 
3,000Z,  (c)  HE  the  said  {A.)y  Doth  by  these  presents  constitute  and 
appoint  the  said  (B.),  his  executors  or  administrators,  the  true  and 
lawful  attorney  and  attorneys  irrevocable  of  him  the  said  (A.),  his 
executors  or  administrators,  and  in  his  or  their  name  or  names,  but 
for  the  sole  benefit  of  the  said  {B.),  his  executors,  administrators 
or  assigns,  to  ask,  demand,  sue  for,  recover  and  receive,  of  and 
from  the  said  (mortgagor),  his  heirs,  executors,  administrators  or 


Practical  (c)  A  mortgagee  cannot,  by  assigning  any  arrears  of  interest,  render  the 

observations.  mortgagor  liable  to  future  interest  thereon  ;  the  former  being  unable  to  impose 
any  greater  liability  than  the  latter  would  otherwise  be  subject  to ;  and  it  has 
long  since  been  established,  that  interest  cannot  be  made  payable  upon  interest, 
notwithstanding  the  mortgagor  and  mortgagee  enter  into  an  express  agreement 
that  it  shall  do  so:  (Thomhill  v.  Evans,  2  Atk.  330.) 
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MSipiB,  or  other  the  person  or  persons  to  whom  it  shall  or  may    No.  xviit 
belong  to  pay  the  same,  the  said  principal  sam  of  3,0O0Lj  and  all  Morigagtqfa 
interest  now  or  henceforth  to  grow  due  in  respect  thereof;  and  in    ^J^^Xtf** 
case  of  nonpayment  of  the  same  or  any  part  thereof,  to  use  and  ^^**^'  "^ 
employ  all  such  lawful  and  equitable  ways  and  means  for  enforcing  Dd>to/ti,{)Q^)L, 
payment,  as  may  be  deemed  expedient  in  that  bebali ;  and  upon    and  intemt. 
the  payment  or  receipt  thereof,   to    give    good  and    sufficient 
releases  and  discharges  for  the    same;    And    also   with    full 
power  to  appoint  a  substitute  or  substitutes  for  all,  any,  or  either 
of  the  purposes  aforesaid,  and  such  appointment  at  pleasure  to 
revoke,  He  the  said  {A.\  hereby  ratifying  and  confirming,  and 
promising  and  agreeing  to  ratify  and  confirm,  all  and  whatsoever 
the  said   {B.\   his  executors  or   administrators,   or  his  or  their 
substitute  or  substitutes,  shall  lawfully  do  or  cause  to  be  done  in 
the  premises  by  virtue  of  these  presents. 

8.  And  this  Indentube  further  witnesseth,  that  in  con-  further  tM- 

tatum,  by  which 

sideration  of  the  premises,  and  of  the  sum  of  6s.  paid  by  the  said  prior  mortgagee 
{B.)io  the  said  {A.)  on  the  execution  hereof,  the  receipt  of  which  g^Id^p^iaet. 
is  hereby  acknowledged,  He  the  said  {A.)  Doth  by  these  presents 
grant,  release  and  confirm  unto   the   said   {B.)^   and  his  heirs. 
All,  &c.  [Here  describe  parcels ;  insert  general  words ;   all- 
estate  clause,  and  all-deeds  clause ;  ut  ante.  No.  I.,  clause  5,  p.  33.} 

9.  To  have  and  to  hold  the  said  (short  general  description),  Habendnm, 
and  all  and  singular  other  the  premises  hereinbefore  described,  and  subsisting 
hereby  granted  and  released,  with  their  appurtenances,  unto  the  ^empUon. 
said  (B.)  and  his  heirs.  To  the  use  of  him  the  said  (B.),  his 

heirs  and  assigns  for  ever ;  subject  nevertheless  to  such  equity  of 
redemption  as  is  now  subsisting  in  the  said  hereditaments  and 
premises,  under  or  by  virtue  of  the  said  hereinbefore  recited 
indenture  of  mortgage ;  and  subject  also  to  the  proviso  for 
redemption  hereinafter  contained. 

10.  Provided  always,  and  it  is  hereby  declared  and  Proriw  for 
agreed,  that  if  the  said  (A.),  his  heirs,  executors,  administrators  "^ 
or  assigns,  shall  on  the            day  of            next  well  and  truly 

pay  or  cause  to  be  paid  unto  the  said  (B.),  bis  executors, 
administrators  or  assigns,  the  sum  of  1,000^   t>tcrliug,  together 

K  2 
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No.  XVIII.  with  interest  for  the  same  at  the  rate  of  5Z.,  for  every  lOOZ.  by  the 
Mortgage  of  a  year,  wlthout  deduction,  then  the  said  {B.\  his  heirs,  executors, 

of^Frlehold'^  administrators  or  assigns,  will  at  the  request  and  costs  of  the  said 
of^T^^Mm-t^f  e  (^'^'  ^^^  heirs,  executors,  administrators  or  assigns,  re-assign  the 

Debt  of  3,000/.,  said  principal  moneys  and  interest,  and  reconvey  the  said  here- 
to seewre  1,000/.    „  *,  /  ,  ,  „,  -T^^Nl. 

and  Interest,  ditamcnts  and  premises,  unto  and  to  the  use  01  the  said  {A.),  his 
heirs,  executors,  administrators  and  assigns,  according  to  the 
respective  natures  and  qualities  of  the  said  premises,  free  from  all 
incumbrances  created  or  occasioned  therein  in  the  meantime  by  the 
said  (B.),  his  heirs,  executors,  administrators  or  assigns.  [Insert 
covenant  from  mortgagor  for  payment  of  principal  and  interest ;  ut 
ante,  No.  L,  clause  10  and  11,  pp.  37,  38.] 

Covenant  from        n.  And  ALSO  that  he  the  Said  (A.)  now  hath  in  himself  good 

prior  mortgagee,     .  •  i  •  t 

that  he  has  right  to  assign  the  said  mortgage  debt  or  sum  of  3,000/.  and 
a^ign  mortgage  i^iterest  hereby  assigned,  and  to  grant  and  release  the  said  here- 
debt,  andto      ditamcnts    and    premises    hereby    granted    and    released,    with 

convey  mort-  '^  jo 

gaged  premises,  their  appurtcnances,  unto  and  to  the  use  of  the  said  {B.), 
his  heirs,  executors,  administrators  and  assigns,  according  to 
the  respective  natures  and  qualities  of  the  said  premises,  in 
manner  aforesaid,  according  to  the  true  intent  and  meaning  of 
these  presents. 

For  quiet  1 2.  And  FURTHER  that  the  Same  premises  so  granted,  released 

freedom  from  and  assigned  as  aforesaid  shall  or  may  from  time  to  time  and  at  all 
times  hereafter  be  held  and  enjoyed  according  to  the  limitations 
and  provisions  hereinbefore  contained,  without  let,  suit,  eviction, 
ejection,  interruption,  molestation,  denial  or  disturbance,  of  or  by 
any  person  or  persons  whomsoever ;  and  that  free  from  all  in- 
cumbrances whatsoever. 


incnrabrances. 


assurance. 


For  further  13.  And  MOREOVER  that  the  Said  {A.\  and  all  persons  whom- 

soever rightfully  claiming  any  estate  or  interest  in  the  said  sum  of 
3,000Z.  and  interest,  or  in  the  said  hereditaments  and  premises 
hereby  granted  and  released,  shall  and  will  from  time  to  time  and 
at  all  times  during  the  continuance  of  this  mortgage  security,  at 
the  request  of  the  said  {B.),  his  executors,  administrators  or 
assigns,  but  at  the  costs  of  the  said  {A.^,  his  heirs,  executors, 
administrators   or   assigns,   make,  do,   acknowledge,   enter    into. 
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execute  and   perfect  all  such  further   assurances  for    the  more    No.  xviii. 
perfectly  or  satisfactorily  assigning,  granting,  releasing,  assuring   Mortgage  of  a 
and  confirming  the  said   principal   moneys  and   interest   hereby     "^f^f^^^uM* 
assigned,  and  the  said  hereditaments  and  premises  hereby  granted  "P"*"*^'  "^ 
and  released,   unto  and  to  the  use  of  the  said   {B.\  his  heirs, -We6< «/ 3,oo(WL, 
executors,  administrators  and  assigns,  according  to  the  nature  and  and  Ituerett. 
quality  of  the  said  premises  respectively,  and  the  true  intent  and 
meaning  of   these  presents,    as  the   said    (-B.),    his    executors, 
administrators  or  assigns,  or  his  or  their  counsel  in  the  law,  shall 
require. 

14.  Provided   always,    and    it    is    hereby    expressly  Proriao  of 
DECLARED,  that  it  shall  not  be  incumbent  on  the  said  (B.),  his  mortgagee 
executors,  administrators  or  assigns,  to  call  in  or   demand  pay-  ^""ng^  ^ 
ment  of  the  said  principal  sum  of  3,000/.  and  interest  hereby  *°f  f°^^« 
assigned,  or  to  institute  or  prosecute  any  proceedings  either  at  law  mortgage  debts. 
or  in  equity,  for  recovering  the  same,  or  enforcing  the  payment 
thereof,  unless   the   said   {B.),   his   executors,   administrators  or 
assigns,  shall  deem  it  proper  or  expedient  so  to  do,  it  being  the 
true  intent  and  meaning  of  these  presents,  and  of  the  said  parties 
hereto,  that  the  said  (B.),  his  executors,  administrators  or  assigns, 
shall  not  be  in  any  manner  accountable  for  any  loss  that  may 
be  sustained  in  consequence  of  his  or  their  failing  or  neglecting 
to  put  in  force  any  of  the  securities  so  assigned  to  him  or  them 
as  aforesaid,  anything  hereinbefore  contained,  or  any  rule  of  law 
or  equity  to  the  contrary  thereof  in  anywise  notwithstanding. 

In  witness,  &c 
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No.    XIX. 


MORTGAGE  IN  FEE  OF  AN  ESTATE  OF  WHICH  THE  MORT- 
GAGOR AND  WIFE  ARE  SEISED  IN  HER  RIGHT,  SUBJECT  TO 
A  LIMITATION  OVER  BY  WAY  OF  EXECUTORY  DEVISE,  ON 
THE  DEATH  OF  THE  WIFE  WITHOUT  CHILDREN  IN  THE 
LIFETIME  OF  A  THIRD  PARTY;  («)  A  POLICY  OF  ASSURANCE 
ON  THE  LIFE  OF  THE  WIFE  BEING  ASSIGNED  BY  WAY  OF 
FURTHER  SECURITY. 


1.  Parties. 

2.  Recital  of   will  whereby    testator 

devises  to 'wife  in  fee,  subject 
to  the  limitation  over. 

3.  Of  death  of  testator,  and  probate 

of  his  will. 

4.  Of  marriage  of  husband  and  wife, 

and  that  there  are  issue  of  the 
marriage. 

5.  Of  agreement  for  loan. 

6.  Testatum ;  husband  and  wife  grant 

and  release. 


7.  Further  testatum ;  husband  assigns 

policy  of  assurance. 

8.  Power  of  attorney. 

9.  Habendum  to  mortgagee,  subject 

to  proviso_for  redemption. 

10.  Proviso  for  redemption. 

n.  Power  of   distress  to  recover  in- 
terest in  arrear. 

12.  Power  of  sale. 

13.  Covenant  from  husband  for  pay- 

ment of  principal  and  interest. 

14.  That  deed  shall  be  duly  acknow- 

ledged by  his  wife. 


Parties.  1.  THIS  INDENTURE,  made  the       day  of       A.D.  185    , 

Between  (husband),  of,  &c.,  and  (  Christian  name),  his  wife,  of  the 
one  part,  and  {mortgagee),  of,  &c.,  of  the  other  part. 

Recital  of  will        2.  Whereas  {J.  S.)  late  of  esquire,  deceased,  by  his  last 

de*i?I^sCwTfr  ^^^^  and  testament,   duly  executed  and    attested   as   by  law  is 


Practical  (a)  I"  the  case  above  supposed,  the  mortgagee  takes  an  estate  subject  to  a 

observations,       limitation  over,  by  way  of  executory  devise.     This  is  always  a  defect  of  title, 

which  will  afford  a  purchaser  or  a  mortgagee  sufficient  ground  for  rescinding  his 

contract ;  because  it  is  not  in  the  power  of  the  vendor  or  mortgagor,  by  any  act 
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required,  dated  the  day  of  18        (among  certain  other     K0.XIX 

de\'i8es  and  bequests  not  in  anywise  affecting  the  hereditaments  Mort<jnge  of  an 
and  premises   hereinafter  described   and  intended   to   be  hereby /^  ^y^/„<./,  (A« 
granted  and  released,)  gave  and  devised  such  last-mentioned  here-    J^^^^T^ 
ditaments  and  premises  unto  and  to  the  use  of  his  only  daui^hter  w**"/  »»  rigki 
the  said  (  Christian  najtie),  the  wife  of  the  said  (husband),  and  her         ^c. 
heirs,  but  with  a  proviso  that  if  she  should  die  without  leaving  j„  fee,  sobject 
any  son  or  child  in  the  lifetime  of  his  nephew  {R.  S.),  then  to  the  "*  th«  l««nJt»tioo 
said  {R.  iS.),  his  heirs  and  assigns  for  ever. 

3.  And   whereas  the  said  (testator)  died  on  or  about   the  of  death  of 

testator,  and 

day  of  18     ,  without  having  altered  or  revoked  the  probata  of  hia 

said  will,  leaving  his  daughter^the  said  (Christian  name),  the  wife 
of  the^  said  (husband),  and  his 'nephew  the  said  (B..S.)  him 
surviving,  and  his  said  will  was  duly  proved  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury,  by  the  executors  therein 
nxuned,  on  or  about  the  day  of 

4.  And  whereas  the  said  (Christian  name),  the  wife  of  ^^^  ^^J^'J*^"^ 
said  (husband),  intermarried  with  her  said  husband  on  or  about  wife,  and 

or  assurance  on  his  part,  to  defeat  such  ulterior  limitation :  (Pells  v.  Browne 
Cro.  Jac.  590 ;  Hammington  v.  Rudyard,  cited  in  LampeVs  case,  10  Co.  52 ; 
Lee  V.  Lee,  Moor.  203 ;  see  also  Butler's  note  to  Fearne  C.  R.  536 ;  Pijj.  Rec. 
133 ;  1  Prest.  Con.  6 ;  1  Hughes  Pract.  Mort.  225.)     At  the  same  time,  although 
an  estate  so  circumstanced  will  not  possess  a  marketable  title,  it  may  often  afford 
a  safe  holding  title,  or  an  available  mortgage  security,     llius,  supposing  a  devise 
were  to  A.  in  fee,  subject  to  a  limitation  over  by  way  of  e.\ecutory  devise,  if  he 
should  leave  no  children  or  other  issue  living  at  the  time  of  his  decease,  his 
estate  must  necessarily  be  contingent  during  his  lifetime,  and  its  chance  of 
becoming  ultimately  vested  must  depend  altogether  upon  circumstances.     If  he 
has  no  children,  then  the  chance  of  his  estate  becoming  absolute  is  lessened,  and 
the  executory  limitation  over  becomes  an  interest  of  some  importance.     If  it  is 
improbable  he  will   have  children,  then  the  chances  of  the  present  estate  be- 
coming vested  are  lessened  still  more,  and  the  value  of  the  limitation  over  still 
further  enhanced.     And  if  it  is  impossible  that  the  party  taking  the  prior  estate 
can  ever  have  any  children,  as  in  the  case  of  a  female  past  the  age  of  child- 
bearing,  or  a  person  physically  incapable  of  ever  having  issue,  then,  in  point  of 
fact,  though  not  in  point  of  law,  the  executory  devise  is  essentially  the  same  as 
a  vested  estate  in  remainder  expectant  on  a  preceding  life  estate.     Uut  if,  on  the 
other  band,  the  first  taker  has  a  numerous  and  healthy  offspring,  so  will  the 
chance  of  the  executory  reversionary  interest  dwindle  away  to  a  mere  shadow, 
which,  though  casting  a  fatal  blot  upon  the  title,  is  never  likely  to  afford  any 
substantial  benefit  to  the  executory  devisee.     Under  such  circumstances,  there- 
fore, there  is  Uttlc  risk  upon  advancing  money  to  the  first  taker  of  proi>erty  thus 
situated,  and,  as  an  additional  protection,  the  mortgagee  may,  if  he  thinks 
proper,  •■  in  the  above  form,  secure  himself  still  furtiier,  by  causing  a  policy  of 
insurance  to  be  effected  on  the  life  of  the  (>arty  taking  the  preceding  estate,  and 
charging  the  mortgaged  premises  with  the  costs  of  keeping  up  the  |>oliry. 
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No.  XIX. 

Mortgage  of  an 

Estate  in 

Fee  of  which  the 

Mortgagor 

and  Wife  are 

seised  in   right 

of  the  Wife, 

tliat  there 
are  issue  of  the 
marriage. 

Of  agreement 
for  loan. 


the  day  of  ,  and  there  are  now  issue  living  of  the 

said  marriage  three  children,  viz.,  two  sons  and  one  daughter 
(that  is  to  say),  (John),  now  aged  seventeen  years  or  thereabout, 
(  Thomas),  now  aged  fifteen  years  or  thereabout,  and  ( Catherine), 
now  aged  twelve  years  or  thereabout. 

5.  And  whereas  the  said  (husband)  and  (Christian  name)^ 
his  wife,  have  requested  the  said  (mortgagee)  to  lend  the  said 
(husband)  and  (Christian  name),  his  wife,  the  sum  of  2,000/. 
on  the  security  of  the  said  hereditaments  and  premises,  which 
the  said  (mortgagee)  has  agreed  to  do,  on  having  the  said 
premises,  together  with  a  policy  of  insurance  for  2,000Z.  which  the 
said  (husband)  has  effected  on  the  life  of  the  said  (  Christian  name), 
his  wife,  conveyed  and  assigned  to  him  the  said  (mortgagee)  in 
manner  hereinafter  mentioned. 


Testatum : 
hnsband  and 
wife  grant  and 
release. 


Further  tes- 
tatum ;  hus- 
band assigns 
policy  of 
insurance. 


6.  Now  THIS  Indenture  witnesseth,  that  in  consideration  of 
the  sum  of  2,000Z.  sterling  this  day  paid  by  the  said  (mortgagee)  to  the 
said  (husband)  and  (  Christian  name),  his  wife,  the  receipt  of  which  the 
said  (husband)  and  (  Christian  name),  his  wife,  hereby  acknowledge, 
and  therefrom  do  release  the  said  (mortgagee),  his  heirs,  executors, 
administrators  and  assigns,  they  the  said  (husband)  and  (  Christian 
name),  his  wife,  DO  by  these  presents  grant,  release  and  confirm 
unto  the  said  (mortgagee)  and  his  heirs,  all,  &c.  [Here 
DESCRIBE  -parcels;  INSERT  general  v;ords ;  all-estate  clause,  and 
all-deeds  clause;  ALSO  HABENDUM  to  mortgagee  in  fee ;  ut  ante, 
No.  I.,  clauses,  5,  6,  p.  33.] 

7.  And  this  Indenture  further  witnesseth,  that  in 
consideration  of  the  premises,  he  the  said  (husband)  doth  by  these 
presents  assign  unto  the  said  (mortgagee)  all  that  deed  poll  or 
instrument  in  writing,  purporting  to  be  and  being  a  policy  of 
assurance,  number  21,194,  under  the  hands  and  seals  of 
three  of  the  trustees  or  directors  of  the  Law  Property 
Assurance  Society,  bearing  date  on  or  about  the  1 5th  day  of 
July  last,  whereby  the  sum  of  2,000/.  is  expressed  to  be  assured 
by  the  said  company  on  the  life  of  the  said  ( Christian  name), 
the  wife  of  the  said  (husband),  and  to  be  paid  to  the  said 
(husband),  his  executors,  administi-ators  or  assigns  within  three 
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calendar  months  next  after  satisfactory  proofs  of  her  death  shall     No.  XIX. 
have  been  received  by  the  said  directors,  in  consideration  of  the  Mortgage  of  m 
annual   payment  of  £  to  the  said  company  during  the  ^^^^  p„o/v>hkktke 

of  the  said  ( Christian  name),  the  wife  of  the  said  {husband),  on   J^'^^'^ 
the  day  of  in  every  year.     Togetueu  with  all  and  seised  in  right 

'a  e  U-   U      U    11  *  ♦•  of  the  Wife, 

every  sum  and  sums  oi  money  which  shall  or  may  at  any  time  <^c. 
or  times  become  due  or  recoverable  upon  or  by  virtue  of  the 
said  policy  of  assurance  and  premises ;  and  all  the  estate,  right, 
title  and  interest,  both  legal  and  equitable,  of  him  the  said  {hus- 
band) therein.  With  full  power  for  the  said  {mortgagee),  his  Power  of 
executors  or  administrators,  as  the  true  and  lawful  attorney  and  * 
attorneys  irrevocable  of  the  said  {husband),  and  in  his  name,  or 
in  the  name  or  names  of  his  executors  or  administrators,  to 
demand  and  enforce  payment  from  the  said  Law  Property  Assur- 
ance Society,  or  other  the  person  or  persons  to  whom  it  shall 
or  may  belong  to  pay  the  same,  all  and  every  the  sum  and  sums 
of  money  to  become  due  or  recoverable  upon  or  by  virtue  of  the 
said  hereby  assigned  policy  of  assurance,  and  upon  nonpayment 
thereof  to  use  all  such  lawful  and  equitable  ways  and  means  as 
may  be  deemed  expedient  in  that  behalf,  and  upon  payment 
thereof  to  give  good  and  sufficient  releases  and  discharges  for 
the  same,  and  one  or  more  attorney  or  attorneys  for  all,  any  or 
either  of  the  purposes  aforesaid  to  substitute  and  appoint,  and  such 
substitution  and  appointment  at  pleasure  to  revoke ;  he  the  said 
{husband)  hereby  ratifying  and  confirming,  and  promising  and 
agreeing  to  ratify  and  confirm,  all  and  whatsoever  the  said 
{mortgagee),  his  executors,  administrators  or  assigns,  or  his  or 
their  attorney  or  attorneys  shall  lawfully  do  or  cause  to  be  done 
in  the  premises  by  virtue  of  these  presents. 

8.   To     HAVE,     HOLD,     RECEIVE    AND     TAKE     the     Said     deed  Habendum  to 

j)oll,  policy  of  assurance,  and  all  and  singular  other  the  said  ^[^^/i^ 
hereby  lastly  assigned  premises,  together  with  all  and  every  f°'  redemption. 
the  sum  and  sums  of  money  to  be  received  thereon  or  derived 
therefrom,  unto  the  said  {mortgagee),  his  executors,  adminis- 
trators and  assigns,  to  and  for  his  and  their  own  use  and 
benefit;  subject  nevertheless  to  the  proviso  for  redemption, 
and  the  powers,  provisoes,  declarations  and  agreements  hercinal'ter 
contained. 
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No.  XIX.  9.  Provided  always,  and  it  is  hereby  declared  and 
MoHgage  of  an  AGREED,  that  if  the  Said  (husband),  his  executors,  administrators 
Fee  of  which  the  ^^  assigns,  or   the  said  (wife),  her  heirs,  executors  or  adminis- 

^'^.y^,  trators,  or  the  person  or  persons  for  the  time  being  beneficially 
teised  in  right  entitled  to  the  cquitv  of  redemption  of  the  said  hereditaments, 

of  the  Wife  .  . 

4c.     '    policy   of   assurance   and  premises,   shall    pay   or  cause    to    be 
Proviso  for        P^^^  "°*^  *^®  ^^^^  {mortgagee)^  his  executors,  administrators  or 
redemption:       assigns,  the  sum  of  2,000Z.  sterling,  together  with  interest   for 
not  being         the  Same  at  the   rate  of  61.  for   every   100/,   by  the  year,  by 
paid  off  until      four  equal  quarterly  payments  of  251.   each,   on  the   following 
a  distant  period,  j^^g^  ^j^.,  the  Ist  day  of  January,  the  Ist  day  of  April,  the  1st 
day  of  July,  and  the  Ist  day  of  October,  until  the  1st  day  of 
October  which  will  be  in  the  year  18     ,  and  on  the  last-mentioned 
day  the  sum  of  2,025Z.,  being  the  said  principal  sum  of  2,000Z.  so 
as  aforesaid  advanced  upon  the  security  of  the  said  hereditaments 
and  premises,  and  the  last  quarter  of  a  year's  interest  thereon, 
without  deduction,  then  and  immediately  upon  such  payment,  the 
said  {mortgagee),  his  heirs  or  assigns,  will,  at  the  request  and  costs 
of  the  said  (husband),  or  the  person  or  persons  for  the  time  being 
beneficially  entitled  to  the  equity  of  redemption  of  the  said  pre- 
mises, reconvey  and  reassure  the  said  hereditaments,  policy  of 
assurance  and  premises,  according  to  the  uses  limited  concerning 
the  same  in  and  by  the  said  hereinbefore  recited  will  of  the  said 
(testator),  deceased,  free  from  all  incumbrances  made  or  created  by 
the  said  (mortgagee)  his  heirs  or  assigns  therein  in  the  meantime. 

Power  of  10.  And  in  case  any  quarterly  payment  of  the  interest   so 

distress  to  .  ,     . 

recover  interest  reserved  and  made  payable  for  the  time  being  as  aforesaid,  or  any 
in  arrear.  ^^^^  ^^  ^j^^  game,  shall  be  in  arrear  for  the  space  of  fourteen  days 
next  after  any  of  the  days  whereon  the  same  ought  to  be  paid  as 
aforesaid,  then  and  so  often  as  the  same  shall  happen,  it  shall  be 
lawful  for  the  said  (mortgagee),  his  executors,  administrators  or 
assigns,  to  distrain  for  the  same,  in  the  same  manner  as  in  case 
of  distresses  for  jionpaymeut  of  rent  upon  common  lease  or 
demise,  (b) 

Practical  (V)  A  power  to  distrain  for  the  interest  is  often  found  useful  where  the 

observations.       mortgagor  himself  is  the  tenant,  and  it  is  intended  that  he  shall  remain  in  the 

occupation  of  the  mortgaged  premises ;  as  by  this  means  a  mortgagor  is  enabled 

to  levy  the  amount  of  his  interest  without  involving  himself  in  any  matters  of 
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11.  Provided  always,  tliat  if  default  shall  be  made  in  pay-     No.  xix. 
mont  of  the  said  principal  sum  of  2,000/.  and  interest,  at  the  time  Mortga^  of  cm 
hereinbefore  appointed  for  payment  thereof,  or  if  default  shall  be  ^Jt^^MditiM 
made  in  payment  of  any  quarterly  payment  of  the  interest  hereby     ^^T^w-f^ 
reserved,  at  the  respective  time  or  times  hereinbefore  appointed  ««<«/  in  tykt 
for  payment  of  the  same,  or  within  three  calendar  months  next         ^. 
thereafter,  then  and  in  such  case,  and  at  any  time  after  such  po^eToflale. 
default  as  aforesaid,  it  shall  be  lawful  for  the  said  {mortgagee) ,  his 

heirs,  executors,  administrators  or  assigns,  to  make  sale  &c. 
[Continue  power  of  sale,  and  insert  foreclosure  clause;  ut  ante, 
Na  L,  clauses  8,  9,  pp.  35  to  37."| 

12.  And  the  said  (husband)  doth  hereby  for  himself,  his  heirs,  CoTenant  for 

.    .  '11  •  1  /  psyincnt  ot 

executors  and  admmistrators,  covenant  with  the  said  {mortgagee)^  principal  and 
his  heirs,  executors,  administrators  and  assigns,  that  he  the  said  '°  "^ ' 
{husband),  his  heirs,  executors,  administrators  or  assigns,  will  pay 
or  cause  to  be  paid  unto  the  said  {mortgagee),  his  executors, 
administrators  and  assigns,  the  said  principal  sum  of  2,000/.  and 
interest,  at  the  time  hereinbefore  appointed  for  payment  thereof; 
and  until  such  time  of  payment,  will  regularly  pay  and  discharge 
the  interest  hereby  secured,  by  four  equal  quarterly  payments,  on 
the  respective  days  hereinbefore  appointed  for  payment  of  the 
same,  according  to  the  true  intent  and  meaning  of  these  presents. 
[Add  covenants  for  quiet  enjoyment ;  freedom  from  incumbrances  ;  and 
for  further  assurance ;  ut  ante,  No.  I.,  clauses  13, 14,  15,  pp.  38, 39.] 

13.  And   also   that   the    said    {husband),    his    executors   or  That  bnsUod 
administrators,  will  from  time  to  time  pay  the  premiums  hereafter  poiic.T,  with 
to  grow  due  upon  the  said  poHcy  of  assurance  whenever  the  same  ^Ir,^ 
shall  become  payable,  so  and  in  such  manner  as  that  the  life  of  the  *"  «ief«ttit. 
said  {Christian  name),  the  wife  of  the  said   {husband),  may  be 
constantly  kept  insured  in  the  sum  of  l,000i  at  the  least,  so  long 

as  the  said  mortgage  debt  of  800/.  and  interest,  or  any  part  of  the 
same,  shall  remain  due  upon  this  mortgage  security;  and  that 
neither  he,  nor  the  said  (  Christian  name)  his  wife,  will  do  any  act 


account  relative  to  the  surplus  rents  :  (1  Hughes  Pract.  Mori.  74.)  This  power 
should  l>e  inserted  in  the  mortj;c<M<c  deed  immediately  after  the  clauses  reiatiDg 
to  the  payment  of  interest  as  in  the  above  precedent. 
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No.  XIX.  to  avoid  or  endanger  the  said  policy.  And  also  shall  and  will 
Mortgage  of  an  from  time  to  time,  immediately  after  renewing  such  policy,  deliver 
Feeofwhkhthe^^^^  ^^  receipts  or  vouchers  for  the  premiums  paid  in  respect 

Mortgagor     thereof  unto  the  said  (mortqaqee).  his  executors,  administrators  or 

and  Wife  are  ^  ... 

seised  in  right  assigns ;  and  if  within  seven  days  after  any  such  premium  as 
^c.  '  aforesaid  shall  become  due,  the  said  (husband)  shall  fail  to  deliver 
over  such  receipts  or  vouchers,  it  shall  be  lawful  for,  but  not 
imperative  upon,  the  said  {mortgagee),  his  executors,  administrators 
or  assigns,  to  pay  such  premium,  and  any  future  premium,  and  to 
do  all  other  necessary  acts  for  keeping  the  said  policy  on  foot,  and 
that  the  said  (husband)  will,  upon  demand,  repay  unto  the  said 
{mortgagee),  his  executors,  administrators  or  assigns,  all  such  costs 
and  expenses  as  he  or  they  shall  have  incurred  or  sustained  in 
keeping  such  policy  of  assurance  on  foot,  or  in  relation  thereto, 
together  with  interest  for  the  same,  at  the  rate  of  61.  for  every 
lOOZ.  by  the  year  from  the  time  at  which  any  such  costs  and 
expenses  as  aforesaid  shall  have  been  incurred ;  And  that,  until 
such  repayment,  all  and  singular  other  the  said  mortgaged  premises 
shall  be  discharged  therewith,  in  addition  to  the  principal  moneys 
and  interest  now  already  charged  thereon ;  but  so  nevertheless 
that  the  ultimate  principal  moneys  to  be  secured  by  these  pre- 
sents shall  not  exceed  in  the  whole  the  sum  of  1,000/.,  anything 
hereinbefore  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding. [Insert  covenant  from  husband  that  wife  shall 
acknowledge  deed,  ut  ante.  No.  III.,  clause  A.,  p.  52.] 

In  witness,  &c 
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No.  XX. 


MORTGAGE  OF  AN  ESTATE  TO  WHICH  THE  MORTGAGOR  IS 
ENTITLED  BY  WAY  OF  AN  EXEClPrORY  DEVISE,  EXPECTANT 
ON  THE  DEATH  OF  THE  PRESENT  OWNER,  IN  HIS  LIFETIME, 
WITHOUT  CHILDREN,  WHO  IS  STILL  SINGLE  AND  OF 
ADVANCED  AGE.  (a) 


I-  Parties. 

3.  Recital  that  Rrst  taker  is  an  un- 
married woman  of  advanced 
age. 


3.  That  mortgaf^ror  has  effected  a  policy 

of  assurance  on  his  life. 

4.  Of  agreement  for  loan. 

5.  Testatum. 

6.  Habendum  to  mortgagee  in  fee. 


1.  THIS  INDENTURE,  made  the        day  of      A.D.,  18    , 1'-'tiea. 


(a)  In  the  case  above  supposed  there  is  not  the  most  remote  possibility  of  the  Practical 
estate  of  the  first  taker  ever  becoming  absolute,  she  having  no  children,  and  obserratioiu. 
being  now  past  the  age  of  child-bearing ;  still  the  limitation  over  may  never- 
theless fail  by  the  death  of  the  executory  devisee  in  her  lifetime,  so  that  during 
the  whole  of  her  lifetime  he  will  take  only  a  contingent  interest  in  the  property; 
and  this  being  only  a  reversionary  interest  yielding  no  immediate  profit,  it  is  not 
such  a  description  of  property  as  a  mortgagee  would  select  for  the  investment 
<  f  his  capital.  Still,  if  circumstances  should  induce  him  to  take  the  security  of 
a  titl^  ol  this  kind,  the  best  way  of  strengthening  it  is  to  insure  the  mortgagor's 
life  to  the  amount  of  money  intended  to  be  secured  ;  the  difficulty  is  that  at  present 
there  is  no  available  property  to  come  u|K)n  to  defray  the  expense  of  keeping  up 
the  policy.  Assurances  ot  this  kind  are  therefore  usually  given  and  taken 
as  a  kind  of  tabula  in  naufragio,  to  secure  pre-existing  debts,  as  in  the  above 
form. 

A  person  entitled  to  an  estate  in  remainder  or  in  reversion,  or  his  mortgagee  Remaiodw  man 
who  stands  in  his  place,  is  entitled  to  compel  a  tenant  for  life  in  possession  to  or  reTersioiwi 
produce  the  title  deeds  relating  to  the  estate  ;  and  if  it  is  suggested  that  the  pur-  is  entitled  to 
pose  for  which  the  documents  are  required  is  an  improper  one,  the  burden  of  to  call  on  tenant 
the   proof  of  this  is  on  the  person  resisting  the  jurisdiction  :  {Davis  v.  Earl  ^""  ''^*^^  P][2[i. 
Dgsert^  25  L.  T.  Rep.  91  •)  —..#--—.. 


dooe  title  deeds. 
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No.  XX.      Between  (mortgagor)  of,  &c.,  of  the  one  part,  and  {mortgagee) 
Mortgage     of  &c.,  of  the  Other  part.     [Recite  willy  and  death  of  testator,  as 

of  an  Estate  to  •     ■•     ,  j     ^      i  n        jon 

which  the     ^^  *^^^  precedent,  clauses  2  and  S.j 

Mortgagor  is 
entitled  by  way 

of  Executory       2.  And  WHEREAS  the  Said  {testator's  daughter)  is  upwards  of 
on  the^Telth  o/si^ty  jears  of  age,  and  is  still  unmarried,  &o. 

present  Owner, 
<^c. 

3.  And  whereas  the  said  {mortgagor)  has  effected  a  poUcy  of 
assurance  upon  his  life  for  the  sum  of  1,500?.,  in  the  Law  Property 
Assurance  Society,  to  be  paid  to  his  executors,  administrators  or 
assigns,  within  three  calendar  months  next  after  satisfactory  proof 
That  mortgagor  of  his  dcccase,  at  the  annual  premium  of  £ 

has  effected  a 


Recital  that 
first  taker  is 
an  nnmarried 
woman  of 
advanced  age. 


policy  of 
assurance  on 
his  life. 

Of  agreement 
to  mortgage. 


4.  And  whereas  the  said  {mortgagor)  is  justly  and  truly 
indebted  to  the  said  {mortgagee)  in  the  sum  of  500/.  for  goods  sold 
and  delivered,  and  also  for  money  lent  and  advanced  from  time  to 
time  by  the  said  {mortgagee)  to  the  said  {mortgagor),  as  the  said 
{mortgagor)  doth  hereby  testify  and  acknowledge;  and  for  the 
purpose  of  securing  the  payment  of  the  said  sum  of  500/.  and 
interest,  at  the  rate  hereinafter  mentioned,  the  said  {mortgagor)  has 
agreed  to  convey  his  estate  and  interest  in  the  said  hereditaments 
and  premises,  and  also  to  assign  the  said  policy  of  assurance  to 
the  said  {mortgagee),  in  manner  hereinafter  appearing. 


Testatum. 


5.  Now  THIS  Indenture  witnesseth,  that  in  consideration 
of  the  sum  of  500/.  sterling,  so  due  and  owing  from  the  said 
{mortgagor)  to  the  said  {mortgagee)  as  aforesaid,  the  said  {mortgagor) 
doth  by  these  presents  grant,  release  and  confirm  unto  the  said 
{mortgagee)  and  his  heirs.  All  that  the  contingent  estate  and 
interest  of  him  the  said  {mortgagor),  expectant  on  the  decease 
of  the  said  {testator's  daughter)  as  aforesaid,  of  and  in  All  [Here 
describe  parcels;  insert  general  words;  and  all-estate  clause; 
ut  ante.  No.  I.,  clause  5,  p.  33.] 


Habendum  to 
mortgagee 
in  fee. 


6.  To  have  and  to  hold  the  said  {short  general  description) 
and  all  and  singular  other  the  hereditaments  and  premises  here- 
inbefore described,  and  hereby  granted  and  released,  with  their 
appurtenances  (subject  nevertheless  and  contingent  as  aforesaid), 
unto  the  said  {mortgagee)  and  his  heirs ;  to  the  use  of  the  said 


i 
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{mortgagee)^  his  heirs  and  assigns  for  ever;  subject  nevertheless  to      No.  XX. 
the  proviso  for  redemption,  and  the  powers,  provisoes,  declarations     Martgag* 
and   agreements  hereinafter   expressed  and  contained.     [Insert  "-^  ^ki/Adke  *" 
HERE  assignment  of  policy  of  assurance;  power  of  attorney ;  Jiaben-   ^'"J^f?^  ** 
dum  and  proviso  for  redemption,  as  in  last  precedent,  clauses  7  to  9   </  ExtaUory 
inclusive ;   Also,  covenant  for  payment  of  principal  and  interest ;  on  the  Deaik  of 
ut  ib.,  clause  12,  pp.  136  to  139 ;  That  mortgagor  has  good  right  ^''■**"lf""^' 

to  convey ;  for  quiet  enjoyment,  freedom  from  incumbrances;  and  for        

further  assurance ;  ut  ante.  No.  II.,  clauses  10,  11  and  12,  p.  47; 
Also  covenant  to  keep  up  policy,  as  in  last  precedent,  clause  13, 
p.  139.] 

In  witness,  &c. 
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No.  XXI. 


MORTGAGE    OF    UNFINISHED    HOUSES,  THE    MONEY   TO    BE 
ADVANCED  AS  THE  BUILDING  PROCEEDS. 


1.  Parties. 

2.  Recital  that  mortgagor  has   com- 

menced building  on  premises, 
and  of  agreement  for  loan. 

3.  Testatum. 

4.  Habendum. 

5.  Proviso  for  redemption. 


6.  Covenant  from  mortgagor  to  pay 

principal  and  interest. 

7.  To  complete  buildings. 

8.  If  mortgagor     fails     to    complete 

buildings  mortgagee  is  em- 
powered so  to  do,  and  charge 
expenses  on  mortgagor  and 
mortgaged  premises. 


Parties.  1.  THIS  INDENTURE,  made  the         day  of        A.D.,  18   , 

Between  {mortgagor)  of,  &c.,  of  the  one  part,  and  {mortgagee)  of, 
&c.,  of  the  other  part.  [Heee  recite  conveyance  in  fee  to 
mortgagor ;  ut  ante,  No.  V.,  clause  2,  p.  60.] 


Recital  that 
mortgagor  has 
commenced 
building  on 
premises,  and 
of  agreement 
for  loan. 


2.  And  whereas  the  said  {mortgagor)  has  commenced  the 
erection  of  four  messuages  or  dwelling-houses  on  the  said  plot  of 
ground,  which  are  intended  to  be  completed  according  to  the  plan 
indorsed  on  these  presents,  and  in  order  to  enable  the  said 
{mortgagor)  to  complete  the  same,  he  hath  applied  to  the  said 
{mortgagee)  to  lend  him  the  sum  of  4,500/.  on  the  security  of  the 
same  premises,  to  be  advanced  in  the  several  instalments  herein- 
after mentioned :  (that  is  to  say),  the  sum  of  2,000/.  on  the 
execution  of  these  presents,  the  sum  of  1,500/.  when  the  said 
erections  or  buildings  shall  be  covered  in,  and  shall  be  adjudged 
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by  surveyors  or  other  competent  persons  to  have  cost  the  sum  of    No.  xii. 
3,500/.,  and  the  further  sum  of  1,000/.,  the  residue  of  the  said     Mongape 
sura  of  4,500/.,  when  the   said  buildings  shall  be  adjudged  by       u^Lu. 
such  surveyors  or  otlier   competent  persons  as   aforesaid,  to  be 
completely  finished  and  fit  for  the  reception  of  tenants;   to  all 
which  arrangements   the    said    {mortgagee)    hath    consented  and 
agreed. 

3.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of^wtatam. 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
2,000/.  sterling  paid  by  the  said  {mortgagee)  to  the  said  {mortgagor) 

on  the  execution  hereof,  the  receipt  of  which  the  said  {mortgagor) 
hereby  acknowledges,  and  therefrom  doth  release  and  for  ever 
discharge  the  said  {mortgagee)^  his  heirs,  executors,  administrators 
and  assigns ;  and  also  in  consideration  of  the  further  sums  of 
1,500/.  and  1,000/.,  to  be  advanced  to  the  said  {mortgagor)  by  the 
said  two  several  instalments  at  the  time  and  in  manner  aforesaid, 
HE  the  said  {mortgagor)  DOTH  by  these  presents  grant,  release 
and  confirm  unto  the  said  {mortgagee)  and  his  heirs,  all,  &c 
[Describe  parcels;  insert  general  words;  all-estate  clause ;  and 
all-deeds  clause ;  ut  ante,  No.  L,  clause  5,  p.  33.] 

♦ 

4.  To   HAVE  AND  TO  HOLD  the  Said  plot  of  ground,  messuages  Habendom  to 

or  dwelling-houses,  buildings,  and  all  and  singular  other  the  here-  bfee. 
ditaments  and  premises  hereinbefore  described,  and  hereby  granted 
and  released,  with  their  appurtenances,  unto  the  said  {mortgagee) 
and  his  heirs,  to  the  use  of  the  said  {mortgagee),  his  heirs  and 
assigns  for  ever;  SUBJECT  nevertheless  to  the  proviso  for  re- 
demption, and  the  powers,  provisoes,  declarations  and  agreements 
hereinafter  contained. 

5.  Provided  always,  that  if  the  said  (wwr/^a^^or),  his  heirs,  ProvUo  for 
executors  or  administrators,  shall  on  the  day  of  next,  "^""P****' 
pay  or  cause  to  be  paid  unto  the  said  {mortgagee)^  his  executors^ 
administrators  or  assigns,  the  sum  of  2,000/.  sterling,  with  interest 

for  the  same  at  the  rate  of  4/.  for  every  100/.  by  the  year,  and 
such  further  sums  and  interest  at  the  rate  aforesaid  as  the  said 
{mortgagee),  his  executors,  administrators  or  assigns,  shall  advance 
on  account  of  the  said  {mortgagor)  in  pursuance  of  the  said  here- 
VOI>.    II.  L 
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No.  XXI. 

Mortgage 

of  Unfinished 

Houses. 


inbefore  recited  agreement,  within  six  calendar  months  next  after 
such  sums  shall  be  respectively  advanced,  and  interest  at  the  rate 
aforesaid,  free  from  all  deduction,  then  and  in  such  case  the  said 
{mortgagee),  his  heirs  or  assigns,  will,  at  the  request  and  costs  of 
the  said  {mortgagor),  his  heirs  or  assigns,  re-convey  and  re-assure 
the  said  hereditaments  and  premises  unto  and  to  the  use  of  the 
said  {mortgagor),  his  heirs  and  assigns,  free  from  all  incumbrances 
created  therein  by  the  said  (mortgagee),  his  heirs  and  assigns. 
[Insert  power  of  sale  and  foreclosure  clause;  ut  ante,  No.  I., 
clauses  8  and  9,  pp.  35  to  37.] 


Covenant  from 
mortgagor  to 
pay  principal 
and  interest. 


To  complete 
buildings. 


6.  And  the  said  {mortgagor)  doth  hereby  for  himself,  his  heirs, 
executors  and  administrators,  covenant  with  the  said  {mortgagee)^ 
his  heirs,  executors,  administrators  and  assigns,  in  manner 
following :  (that  is  to  say,)  that  he  the  said  {mortgagee),  his  heirs, 
executors  or  administrators,  will,  on  the  day  of  next, 
pay  or  cause  to  be  paid  unto  the  said  {mortgagee),  his  executors, 
administrators  or  assigns,  the  sum  of  2,000Z.  now  advanced, 
together  with  interest  for  the  same  at  the  rate  aforesaid;  and 
ALSO  shall  and  will  pay  or  cause  to  be  paid  unto  the  said  {mort- 
gagee), his  executors,  administrators  or  assigns,  all  such  other  sums 
of  money  as  shall  be  hereafter  advanced  by  the  said  {mortgagee)^ 
his  executors,  administrators  or  assigns,  for  or  on  account  of  the 
said  {mortgagor),  his  heirs  or  assigns,  in  pursuance  of  the  agree- 
ment hereinbefore  contained,  and  interest  thereon  as  aforesaid,  at 
the  several  times  hereinbefore  appointed  for  payment  thereof. 
[Insert  here  covenants  from  mortgagor  to  pay  interest  half-yearly ; 
that  he  fias  good  right  to  convey;  for  quiet  enjoyment;  freedom  from 
incumbrances;  and  for  further  assurance;  ut  ante.  No.  L,  clauses 
11,  12,  13,  and  14,  p.  38.] 

7.  And  also  that  the  said  {mortgagor),  his  heirs,  executors, 
administrators  or  assigns,  shall  and  will  on  or  before  the  day 
of  which  will  be  in  the  year  18  ,  completely  finish  all  and 
every  the  said  four  several  messuages  or  dwelling-houses  and 
buildings  pursuant  to  the  plan  indorsed  on  these  presents,  and  so 
that  the  sapie  shall  be  fit  for  the  habitation  of  tenants. 


If  mortgagor 
fails  to  complete 


8.  And  further,  that  in  case  the  said  (mortgagor),  his  heirs. 
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executors,   administrators  or  aasigns,  shall  fail  to  complete  and     **«•  ^'f'- 
finish  all  and  every  or  any  of  the  said  four  several  messuages  or     MoHgage 
dwelling-houses,  buildings  and  premises,  on  or  before  the  time       jjo^^ 
aforesaid,  then  and  in  such  case,  and  at  any  time  thereafter,  it  j,„j|jj"jj 
shall   be   lawful    for  the   said  (mortgagee)^  his   heirs,  executors,  mortgagee  ;■ 
administrators  or  assigns,  into  and  upon  all  and  singular  the  said  m,  and  charg* 
mortgaged  hereditaments  or  premises,  or  any  part  of  the  same  to  ^^^^orind 
enter,  and  to  complete  the  said  messua^ces  or  dwellinfj-houses,  ""rt«*««d 

'I  -&  o  7  prenuaw. 

buildings  and  premises,  or  such  of  them,  or  such  parts  thereof  as 

shall  be  then  unfinished,  according  to  the  plan  indorsed  on  these 

presents,  and  for  that  purpose  to  enter  into  all  such  contracts  and 

arnmgements   with   builders  or   any   other  persons  as  the  said 

{mortgagee)^  his  executors,  administrators  or  assigns,  shall  deem 

necessary  or  expedient ;  and  all  and  every  such  sums  of  money  as 

the  s^d  {mortgagee),  his  executors,  administrators  or  assigns,  shall 

expend,  disburse,  and  be  put  unto,  in  or  about  the  completing  and 

finishing  such  messuages  or  dwelling-houses  and  other  buildings, 

with  interest  thereon   to  be   calculated  from   the   time   of  such 

expenditure,  at  the  rate  of  5L  for  every  lOOL  by  the  year,  shall 

become  a  further  charge  on  the  said  hereditaments  and  premises 

whicli  shall  be  charged  with  the  payment  thereof,  and  subject  to 

the  like  powers  of  sale  as  are  hereinbefore  given  for  securing  the 

said  principal  sum  of  2,000/.  and  interest,  and  the  other  moneys 

hereby  secured,  but  so  nevertheless  that  the  entire  principal  money 

to  be  ultimately  recoverable  by  these  presents  shall  not  altogether 

exceed  6,000/.     [Here  insert  covenant  to  insure  against  damage 

by  fire ;  ut  ante.    No.  II.,  additional  clause  B.  in  note,  p.  48. 

Insert  also  covenant  from  mortgagee  that  mortgagor  shall  er^oy 

until  default^   and  that  mortgagee  will  not  exercise  power  of  sale 

without  giving  due  notice;   ut  ante,   No.  I.,  clauses    17  and    18, 

pp.  39,  40.] 

In  witness,  &c 


L  2 
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No.    XXII. 


MORTGAGE  OF  A  RENT-CHARGE. 


1.  Parties. 

2.  Recital  of  creation  of  rent-charge. 

3.  Of   will  devising  rent-charge    to 

mortgagor ;  and  of  death  of  tes- 
tator and  prohate  of  his  will. 


4.  Of  agreement  for  loan. 

5.  Testatum. 

7.  Habendum  to  mortgagee  in  fee. 

8.  Proviso  for  redemption  and  recon- 

veyance on  payment  of  principal 
and  interest. 


Parties. 


Becital  of 
creation  of 
rent-charge. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  18  , 
Between  {mortgagor),  of,  &c.i  of  the  one  part,  and  {mortgagee), 
of,  &c.,  of  the  other  part. 

2.  Whereas  by  indentures  of  lease  and  release  bearing  date 
respectively  on  or  about  the  and  days  of  in  the  year 
18  ,  the  indenture  of  release  being  made  between  {grantor)  of  the 
one  part  and  {grantee)  of  the  other  part,  the  annual  fee  farm  rent 
or  yearly  rent-charge  of  120/.,  issuing  and  payable  out  of  the  here- 
ditaments and  premises  hereinafter  described  was  granted  unto 
the  said  {grantee),  his  heirs  and  assigns  for  ever,  with  power  of 
distress  and  entry  for  recovering  and  enforcing  due  payment 
thereof. 


Of  will  devising      3.  And  WHEREAS,  by  virtue  of  divers  conveyances  and  other 

rent-charge  to  .11  i     i  •  i       1  i        1  mi 

mortgagor.        acts  and  assurances  in  the  law,  and  ultimately  by  the  last  will 

of  {testator),  late  of,  &c.,  bearing  date  on  or  about  the  day 

of  in  the  year  1841,  duly   executed  and   attested  as  by 

"    law  is  required,  the  said  testator,  after  making  sundry  devises  and 
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bequests  in  nowise  affecting  the  said  [rent-charge  and  premisee    No.  XXIL 
intended  to  be  hereby  granted,  devised  unto  the  said  {mortgagor),    Hortgageqf 

his  heirs  and  assigns,  all  the  said  rent-charge  or  annual  sum  of  "     ^' 

\20Lt  together  with  all  remedies  for  enforcing  the  payment  thereof, 
TO  HOLD  the  same  to  the  only  proper  use  and  benefit  of  the  said 
{mortgagor),  his  heirs  and  assigns  for  ever.    And  the  said  {testator)  ^^!*^^  ^ 
having  died  on  or  about  the  day  of  in  the  year  1842,  probate  of  hb 

without  having  altered  or  revoked  his  said  will,  the  same  was  duly 
proved  by  the  executors  therein  named  in  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury  on  the  day  of  in  the 

same  year. 

4.  And  whereas  the  said  {mortgagor)  hath  requested  the  said  ^IiSoT""' 
{mortgagee)  to  advance  him  the  sum  of  1,200/.  on  the  security  of 

the  said  rent-charge  and  premises,  which  the  said  {mortgagee)  hath 
agreed  to  do. 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration  Tesutum. 
of  the  sum  of  1,200/.  sterling,  this  day  paid  by  the  said  {mortgagee) 

to  the  said  {mortgagor),  the  receipt  of  which  the  said  {mortgagor) 
hereby  acknowledges,  and  therefrom  doth  release  and  for  ever 
discharge  the  said  {mortgagee),  his  heirs,  executors,  administrators 
and  assigns ;  he  the  said  {mortgagor),  DOTH  by  these  presents 
grant,  assign  and  confirm  unto  the  said  {mortgagee)  and  his  heirs, 
\LL  THAT  the  aforesaid  yearly  sum,  fee  farm,  or  annual  rent-charge 
of  120/.,  so  as  aforesaid  granted  and  created  by  the  said  herein- 
before recited  indentures  of  lease  and  release  of  the  and 
days  of  ,  and  issuing  and  payable  out  of  all  [Here 
describe  parcels  upon  which  rent-charge  is  chargeabU] ;  Together 
with  all  and  such  powers  of  distress  and  entry  in  case  of  nonpay- 
ment of  the  said  yearly  sum,  fee-farm  rent  or  annual  rent-charge, 
as  by  the  said  hereinbefore  recited  indenture  of  release  is  or  are 
given,  granted,  provided  or  intended  for  enforcing  the  due  pay- 
ment and  recovery  of  the  same ;  and  all  the  estate,  right,  title 
and  interest,  both  legal  and  equitable,  of  him  the  said  {mortgagor) 
therein. 

6.  To   hate,    hold,   perceive,   receive,   take  and  ENJOT  H*beodain  to 

the  said  yearly  sum,  fee  farm  rent,  or  annual  rent-charge  of  120/.,  bfi^** 
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No.  XXII.     and  all  and  singular Jother  the  premises  hereby  granted,  with  their 
Mortgage  of  appurtenances,  unto  the  said  (mortgagee),  his  heirs  and  assigns  for 

a  Rent-charqe.  ,       ,1  •        n  i 

ever;    subject   nevertheless  to  the  proviso  tor  redemption, 

and  the  powers,  provisoes,  declarations  and  agreements  hereinafter 
contained ;  (that  is  to  say,) 

reXm°t[oD  ^*  PROVIDED  ALWAYS,  that  if  the  Said  {mortgagor),  his  heirs, 

executors,  administrators  or  assigns,  shall  on  the  day  of 

next  pay,  or  cause  to  be  paid,  unto  the  said  (mortgagee),  his  execu- 
tors, administrators  or  assigns,  the  sum  of  1 ,200Z.  sterling,  together 
with  interest  for  the  same  at  the  rate  of  4/.  10s.  for  every  lOOZ.  by 
the  year,  without  deduction  on  any  account  or  pretence  whatso- 
ever, then  immediately  after  such  payment  the  said  (mortgagee), 
his  heirs  or  assigns,  will,  at  the  request  and  costs  of  the  said 
(mortgagor),  his  heirs,  executors,  administrators  or  assigns,  regrant, 
reconvey  and  re-assure  the  said  yearly  sum,  fee  farm,  or  annual 
rent-charge,  and  all  and  singular  other  the  premises  hereinbefore 
granted  and  assured,  unto  and  to  the  use  of  the  said  (mortgagor), 
his  heirs  and  assigns,  freed  from  all  incumbrances  created  therein 
by  the  said  (mortgagee),  his  heirs  and  assigns  in  the  meantime. 
[Insert  covenant  from  mortgagor  for  payment  of  principal  and 
interest ;  that  he  has  good  right  to  convey ;  for  quiet  enjoyment ;  free- 
dom fram  incumbrances;  and  for  further  assurance;  ut  ante. 
No.  IL,  clauses  9  to  12  inclusive,  p.  47  ;  And  then  add 
covenant  from  mortgagee  that  mortgagor  shall  enjoy  until  default; 
ut  ib.,  clause  14,  p.  49.] 

In  witness,  &c. 
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No.  xxm. 


LOAN  OF  STOCK  SECURED  BY  A  MORTGAGE  OF  REAL  ESTATE, 
WITH  A  COVENANT  FROM  THE  MORTGAGOR  TO  RETRANSFER, 
WITH  USUAL  POWERS  OF  SALE  AND  COVENANTS,  (a) 


1.  Parties. 

2.  Recital  of  mortf^ee  havin|(  sold 

out  stock,  and  paid  the  proceeds 
to  mortgagor. 

3.  Of  agreemeut  to  retransfer. 


4.  Testatum,    mortgagor  conveys  to 

mortgagee  in  fee. 

5.  Proviso  for  redemption. 

6.  Covenant  from    mortgagor  to  re- 

place stock. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  185  ,  ParUes. 
Between  {mortgagor),  of,  &c.,  of  the  one  part,  and  {mortgagee) 
of  &c.,  of  the  other  part. 


(a)  A  doubt  seems  formerly  to  have  existed  as  to  whether  stock  could  be  Practic*! 
made  the  subject-matter  of  a  loan,  and  whether  the  attempt  to  do  so  would  not  observationa. 
render  the  parties  liable  to  the  penalty  of  500/.  under  the  prohibitory  clause  of 
the  Stat.  7  Geo.  2,  c.  8,  s.  8  (made  per[)etual  by  the  stat.  10  Geo.  2,  c.  8),  "an 
act  expressly  passed  for  the  purpose  of  preventing  the  infamous  practice  of 
stock -jobbing,"  by  the  8th  section  of  which  it  is  enacted  that  all  contracts  for 
bnyiug  and  selling  stock,  whereof  the  person  contracting  is  not  actually  pos- 
sessed at  the  time  of  the  contract,  shall  be  void,  and  the  parties  so  contracting 
are  subjected  to  a  penalty  of  500/. ;  and  any  broker  negotiating  such  contract 
is  sabwcted  to  a  penalty  of  100/.  By  the  1 1th  section  of  this  act,  it  is,  how- 
ever, declared  that  nothing  therein  contained  shall  hinder  |)er8ons  from  lending 
money  on  public  stocks,  or  prevent  the  redelivery  thereof  on  payment  of  the 
money  lent.  And  it  is  now  clearly  settled  {Sanders  v.  Kentish,  8  T.  R.  162), 
that  a  loan  of  stock  is  lawful ;  nor  is  it  material  whether  the  stuck  is  actually 
transferred  to  tlte  mortgagor,  or  the  stock  is  sold  out  and  the  net  produce  paid 
to  him:  {Tale  v.  }\'eUings,  3  T.  R.  537.)  And  as  the  lender  takes  the  chance  of 
the  rise  and  fall  in  the  market,  although  the  dividends  on  the  money  produced 
by  the  sale  of  the  stock  should,  as  it  often  did  during  tlie  late  war,  exceed  five 
per  cent,  still  the  action  will  not  be  considered  usurious  on  that  account: 
{Shepherd  v.  Johnson,  2  East,  211;  Haddock  y.  RumbaUy  8  East,  304 ;  Clark  r. 
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No.  XXIII.  2.  Whereas  the  said  {mortgagee),  at  the  request  of  the  said 
Loan  of  Stock  {niortgagor),  has  sold  out  the  sum  of  2,000/.  Three  per  cent.  Con- 
ly  Mortgage.  o/Solidated  Annuities,  lately  standing  in  the  name  of  him  the  said 

^Tr^*'°'^'  {p^ortgagee\  in  the  books  of  the  Governor  and  Company  of  the 
from  Mortgagor  Bank  of  England,  which,  after   payment  of  all  incidental   ex- 

tn  retransfer,  -  iii 

tOT/A  Power*  o/ penses  attendant  on  such  sale,  has  produced  the  sum  of  l,940f. 

Cornian^      Sterling,  and  hath  paid  and  lent  the  same  unto  the  said  {mort- 

.  — -       go.gor\  as  he  the   said  (mortgaqor)  doth   hereby  admit   and   ac- 

Recital  of  mort-  "•''  \  ^   ^      y  ^ 

gagee  having 

sold  out  stock, 

and  paid  the 

proceeds  to 

mortgagor. 

Of  agreement 
to  relransfer 
stock,. 


knowledge,  (b) 

3.  And  whereas  upon  the  treaty  for  the  said  intended  loan, 
it  was  agreed  that  the  retransfer  of  the  said  sum  of  2,000/.  Three 


How  mortgages 
of  stock  are 
usually  effected, 


Practical 
directions  for 
preparing  a 
mortgage  of 
stock. 


Girand,  1  Mod.  511 ;  Mortimer  v.  M'Callan,  6  Mees.  &  Wels.  58.)  And  if  a 
bonus  has  been  declared  on  the  stock,  the  lender  will  have  a  right  in  equity 
to  insist  on  the  replacement  of  the  original  stock  increased  by  the  amount  of 
the  bonus:  (Vaughan  v.  Wood.,  1  Myl.  &  Kee.  403.) 

Mortgages  for  securing  the  retransfer  of  stock  are  not,  however,  so  frequently 
resorted  to  in  the  present  day  as  formerly,  when  the  price  of  stock  was  so  low  as 
to  produce  more  than  five  per  cent,  interest  on  the  sterling  money  invested. 
Still  it  is  a  species  of  assurance  that  may  be  adopted,  and  the  usual  mode  of 
effecting  it  is  either  by  mortgage  of  other  property,  or  by  deed  of  covenant,  or 
by  bond ;  the  latter  assurance  is  indeed  sometimes  added  by  way  of  collateral 
security  where  other  property  is  mortgaged,  but  as  it  is  now  established  that 
debt  will  lie  upon  the  covenant  contained  in  the  mortgage  deed,  and  which 
being  under  seal  creates  a  deed  by  specialty,  ranking  equally  with  a  bond  debt, 
and  equally  binding  on  the  devisee  of  the  covenantor  {Parker  v.  Harvey,  1 1  Vin. 
Abr.  202,  pi.  39 ;  11  Geo.  4  &  1  "Will.  4,  c.  47),  it  has  now  become  the  more 
usual  practice  to  dispense  with  the  bond  altogether,  which  seems  merely  to 
impose  an  unnecessary  and  additional  expense  upon  the  mortgagor,  without 
conferring  a  corresponding  benefit  to  the  mortgagee;  {Browne  v.  Pendlebury, 
Cro.  Eliz.  268,  pi.  4;  Ingledew  v.  Cripps,  2  Lord  Raym.  81.) 

When  the  retransfer  is  secured  by  a  conveyance  of  other  property,  as  real 
estate  for  instance,  after  reciting  the  selling  out  or  transfer  of  the  stock,  the 
lands  should  be  conveyed  to  the  mortgagee  in  the  usual  manner,  in  consideration 
o^'  so  much  sterling  money  as  the  stock  at  that  time,  if  sold  out,  would 
produce :  to  hold  to  the  mortgagee  subject  to  a  proviso  for  redemption  on  a 
retransfer  of  the  stock  on  a  certain  day  therein  mentioned,  with  usual  powers  of 
sale  in  default.  The  mortgagor  covenants  to  retransfer  the  stock  at  the  appointed 
time,  and  to  pay  a  sum  equivalent  to  the  dividends  accrued  due  in  the  interim. 


Of  the  mort-  (6)  In  case  of  default  m  retransferring  the  stock  at  the  appointed  time,  if 

gagee's  remedy    mortgagee,  the  plaintiff,  institutes  proceedings  for  the  recovery  of  the  value  of 
in  case  of  the  stock,  he  will  be  entitled  to  recover  the  value  of  the  stock  at  the  time  of  the 

default.  transfer,  although  the  stock  may  have  fallen  in  value  at  the  time  of  trial :  {San- 

ders v.  Kentish,  8  T.  R.  162.)  And  it  has  been  holden  that  in  estimating  the 
measure  of  damages  in  an  action  at  law  for  breach  of  an  engagement  to  replace 
stock  on  a  given  day,  it  is  nut  enough  to  take  the  value  of  stock  on  that  day,  if 
it  has  risen  in  value  in  the  meantime,  but  the  highest  value  as  it  stood  at  the 
time  of  the  trial,  there  being  no  offer  of  the  defendant  to  replace  it  in  the  inter- 
mediate time  while  the  market  was  rising :  {Shepherd  v.  Johnson,  2  East,  211.) 
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per  cent.    Consolidated  Annuities,  and  the  payment  of  the  divi-    No.  XXIII. 
denda  in  the  meantime,  should  be  secured  by  a  mortgage  of  the  Uamtifatoek 
hereditaments   and    promises   hereinafter  described,    as   also   by  .    jn„rtgagt  of 
the(c)  covenant  of  the  said  {mortgagor^  in  manner  hereinafter    Ji'aiKstate, 

appearing.  jivrnMcrtgator 

to  mhwi^/ir, 
with  PotBtn  iff 

4.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of     SaU  and 

CovtnanU. 

the  said  agreement,  and  in  consideration  of  the  sum  of  1,940/.        

sterling,  the  produce  of  the  said  sum  of  2,000/.  Three  per  cent.  niortR«gor 
Consolidated  Annuities,  so  as  aforesaid  paid  by  the  said  (mortgagee)  ^^"'^7'  ^°  ■ 
to  the  said  {mortgagor)  on  the  execution  hereof,  the  receipt  of  fe** 
which  the  said  {mortgagor)  hereby  acknowledges,  and  therefrom 
doth  release,  exonerate  and  for  ever  discharge  the  said  {mortgagee), 
his   heirs,   executors,   administrators   and   assigns;    he   the   said 


And  Grose,  J„  has  observed,  that  the  true  measure  of  damages  in  all  these 
cases,  is,  that  which  will  completely  indemnify  the  plaintiff  for  the  breach  of 
the  cnifa^ement.  If  the  defendant  neglects  to  replace  the  stock  at  the  day 
appointed,  and  the  stocks  afterwards  rise  in  value,  the  plaintiff  can  only  be 
indemnified  by  gi\'ing  him  the  price  of  it  at  the  time  of  the  trial.  It  is  no 
answer  to  say  that  the  defendant  may  be  prejudiced  by  the  plaintiff's  delaying  to 
bring  bis  (u:tion,  fur  it  is  his  own  fault  that  he  does  not  perform  his  engagement 
at  the  time,  or  he  may  replace  it  at  any  time  afterwards,  so  as  to  avail  himself 
of  a  rising  market.  Lawrence,  J.,  also  said,  "  suppose  a  bill  were  filed  in 
equity  for  the  specific  performance  of  an  agreement  to  replace  stock  on  a  given 
day,  which  had  not  been  done  at  the  time,  would  not  a  court  of  equity  compel 
the  party  to  replace  it  at  the  then  price  of  the  stock,  if  the  market  had  risen 
in  the  meantime?"  (2  East,  212,  213.)  The  same  measure  of  damages  wm 
also  adopted  in  the  case  of  Pope  v.  Burke  (Sittings  after  Michaelmas  Term,  1 799, 
at  Westminster,  C.  B.  cor.  Lord  Eldon),  2  East,  213,  n.  (a)  In  M' Arthur  v. 
Staforth,  it  was  however  held,  that  in  an  action  upon  a  bond  for  not  replacing 
stock,  the  obligee  is  not  entitled  to  special  damage  for  what  he  might  have  made 
if  it  had  been  sooner  replaced,  unless  he  shows  that  he  demanded  payment  for 
that  express  purpose  :  (12  Taunt.  257-)  And  in  a  more  recent  case  {Harrison 
V.  Harrison,  1  Car.  &  P.  412),  the  rule  adopted  on  a  writ  of  inquiry  on  a  bond 
to  replace  stock,  was,  to  take  the  price  at  the  day  of  trial,  or  on  the  preceding 
day,  and  not  at  the  option  of  the  plaintiff  at  that  day,  or  on  the  dav  on  which  it 
ought  to  have  been  replaced :  (see  also  Downes  v.  Back,  1  Stark.  ^.  P.  C.  318.) 
In  equity  it  seems  to  have  been  considered  that  the  obligee  is  entitled  to  the  value 
of  the  stock  at  the  time  of  the  transfer,  with  interest  at  five  per  cent,  to  the 
date  of  the  Master's  report ;  upon  the  principle  of  the  fair  measure  of  damage 
sustained  by  the  breacn  of  the  condition  by  not  transferring  the  stock  at  the 
time  appointed,  in  consequence  of  which  the  penalty  of  the  bond  became 
forfeited  at  law ;  and  also  on  the  habit  of  the  court  as  to  compensation  where 
a  trustee  improperly  sells  out ;  in  which  case  the  cestui  que  trust  has  an  optica 
either  to  have  the  stock,  or  the  money  produced  by  it  with  interest :  {Forrest  v. 
Ehees,  4  Vcs.  497.) 

(c)  If  a  bond  i«  gireo,  insert  here — 
"bond  and** 
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No.  XXIII,    (mortgagor)  doth  by  these  presents  grant  and  release  unto  the 

Loan  of  Stock  Said   {mortgagee),   ALL    [Here   describe    -parcels;    ALSO   insert 

by  Mortgage  of  9^'^^^^^  words,  and  habendum,  ut  ante.  No.  I.,  clauses  5  and  6, 

RealJSstate,     p^  33.1 
with  Covenant    "'         *-' 
fromMortgagor 

wuTpo^iTof     ^-  Provided  always,  and  it  is  hereby  declared  and 
Sale  and      AGREED,  that  if  the  Said  {mortgagor),  his  executors  or  adminis- 
trators, shall  on  the  day  of  ,  which  shall  be  in  the 
,  or  in  case  the  books  of  the  said  Governor  and  Com- 


Covenants. 


Proviso  for 
redemption. 


Covenant  from 
mortgagor  to 
replace  stock. 


year 

pany  of  the  Bank  of  England  for  the  transfer  of  Three  per  cent. 
Consolidated  Annuities  shall  then  be  closed,  then  do  and  shall  on 
the  first  day  after  the  said  day  of  ,  on  which  such  books 

shall  be  open  for  making  transfers  of  such  stock,  well  and  duly 
transfer  or  cause  to  be  transferred  the  sum  of  2,000Z.  Three  per 
cent.  Consolidated  Annuities,  in  the  said  books  of  the  said  Go- 
vernor and  Company,  into  the  name  or  names  of  the  said  (mort- 
gagee), his  executors,  administrators  or  assigns,  and  duly  pay  or 
cause  to  be  paid  unto  the  said  (mortgagee)^  his  executors,  adminis- 
trators or  assigns,  such  sum  and  sums  of  money  as  shall  be  equivalent 
to  the  dividends  which  would  have  been  payable  to  him  or  them  in 
respect  of  the  said  sum  of  2,000Z.  Three  per  cent.  Consolidated 
Annuities,  in  case  the  same  had  not  been  sold  out  as  aforesaid, 
and  at  the  time  at  which  such  dividends  would  have  become  pay- 
able, in  case  such  transfer  had  not  been  made,  without  deduction ; 
then  the  said  (mortgagee),  his  heirs  and  assigns,  will,  at  the  request 
and  costs  of  the  said  (mortgagor),  his  heirs  or  assigns,  reconvey  the 
said  hereditaments  and  premises  unto  the  said  (mortgagor),  his 
heirs  or  assigns,  free  from  all  incumbrances  occasioned  therein  by 
the  said  (mortgagee),  his  heirs  or  assigns,  in  the  meantime.  [Insert 
HERE  power  of  sale  of  mortgaged  premises  in  default  of  payment ; 
AND  also  foreclosure  clause ;  ut  ante.  No.  I.,  clauses  8  and  9, 
pp.  35,  37.] 

6.  And  the  said  (mortgagor)  doth  hereby  for  himself,  his  heirs, 
executors  and  administrators,  covenant  with  the  said  (mortgagee), 
his  heirs,  executors,  administrators  and  assigns,  that  he  the  said 
(mortgagor),  his  heirs,  executors  or  administrators,  will  well  and 
truly  transfer,  or  cause  to  be  transferred  into  the  names  of  the 
said  (mortgagee),  his  executors,  administrators  and  assigns,  the  sum 
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of  2,000/.  Three  per  cent.  Consolidated  Annuities,  on  the  day,  at    N«.  XXIII. 
the  time,  and  in  manner  hereinbefore  appointed  for  the  transfer  of  ijoaa  of  stock 
the  same  ;  and  in  the  meantime  will  well  and  truly  pay  or  cause  i^  Mortgage  of 
to  be  paid  unto  the  said  {mortgagee)^  his  executors,  administrators  ^^^^^\ 
and  asisi^ns,  such  sum  and  sums  of  money  in  lieu  of  the  dividend8/«>'»  J/orfya^or 
in  respect  of  the  said  sum  of  2,000/.  Three  per  cent.  Consolidated  voUh  Powen  of 
Annuities,  on  or  at  such  days  or  times,  and  in  such  shares  and     coverumu 
proportions  as  is  and  are  hereinbefore  appointed  for  payment  of       ~~~ 
the  same  respectively.      [Here  insert  general  covenants  from 
mortgagor  J  for  title ;  for  quiet  enjoyment,  freedom  from  intmmbrances, 
and  for  further  assurance ;  and  from  mortgagee  not  to  exercise  power 
of  sale  without  giving  mortgagor  due  notice^  and  that  the  latter  shall 
enjoy  until  default;  ut  ante.  No.  I.,  clauses  12  to  18  inclusive, 
pp.  38,  39,  40.] 

In  witness,  &c. 
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Section  III. 

MORTGAGES  OF   LEASEHOLD  ESTATES,  AND 
LIFE   INTERESTS. 


No.  I. — ^Mortgage  bt  wat  op  Ukdeblea.se,  with  tJsuAii  Covenants,  and 
Covenant  to  Insure  against  Damage  by  Fibe.  Vabiation,  whebe 
thebe  is  a  poweb  to  distbain  fob  the  interest. 


No.  II. — MOBTGAGE    OF     LeASEHOIJ)     TENEMENTS     BT    WAT     OP     ASSIGNMENT. 

Vabiation    whebe     the     Lease    is    benewable.      Also,    whebe  a 
Policy  of  Assurance  upon  one  op  the  Lives  whereon  the   Lease 

is   DETERMINABLE   IS   ASSIGNED   BT   WAT   OP    CoLLATEBAL   SbCUBITT. 


No.  III. — MoBTGAGE  BT  WAT  OF  UnDEBLEASE  FOB  THE  RESIDUE  OF  A  TeBM 
OF  NiNETT-NINE  YeABS,  DETEBMINABLE  ON  ThBEE  LiVES,  EXCEPTING 
THE  LAST  DAT  OF  THE  TEBM;  AND  ASSIGNMENT  OF  A  PoLICT  OP 
ASSUBANCB     IN    THE     LaW     PbOPEBTT    AsSUBANCE   SoCIETT   BT   WAT   OF 

Collateral  Securitt. 

No.  IV. — ^Mortgage  bt  a  Tenant  for  Life  for  securing  the  Repay- 
ment of  £800,  AND  Interest,  bt  four  tearlt  Instalments,  and 
Assignment  of  a  Poucr  op  Assurance  bt  wat  op  Collateral 
Securitt. 

No.  V. — Mortgage  of  Rents  and  Trust  Monets,  which  have  been 
Devised  upon  Trust  for  the  Separate  Use  op  a  Married 
Woman  for  Life,   and  after  heb   decease  upon   Tbusts  fob  Sale 

FOR  the  benefit  OP  ALL  HER  CHILDREN  LIVING  AT  THE  TIME  OP  HER 
DEATH,  THE  HuSBAND,  WiFE,  AND  CHILDREN  BEING  ALL  CONCURRING 
PARTIES,   AND   A   PoLICT   OF   ASSURANCE   UPON   ONE   OF    THE   ChILDREn's 

Lives  being  assigned  bt  wat  of  Collateral  Securitt. 

No.  VI. — ^Mortgage  bt  Trustees  op  1,000  Years'  Term  created  bt  a 
Marriage  Settlement  for  the  purpose  op  raising  Monets  for 
THE  Trusts  of  the  Settlement. 


No.  Vn. — ^Mortgage    op    an    Equitt   op 
Premises  bt  wat  of  Undbbleajse. 


Redemption    op    Leasehold 
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No.  I. 


MORTGAGE  BY  WAY  OF  UNDER-LEASE,  WITH  USUAL  COVE- 
NANTS, AND  COVENANTS  TO  INSURE  AGAINST  DAMAGE  BY 
FIRE.  VARIATION,  WHERE  THERE  IS  TO  BE  A  POWER  TO 
DISTRAIN  FOR  THE  INTEREST,  (a) 


1.  Parties. 

2.  Recital  of  orifinnal  lease. 

3.  Of  mesne  assignments  and  of  ulti- 

mate assignment  to  mortgagor. 

4.  Of  agreement  for  loan. 

5.  Testatum. 

6.  Habendum    for  residue  of   term 

excepting  the  last  daj  thereof. 

7.  Proviso  for  redemption. 

8.  Power  of  sale. 

9.  Covenants    from   mortgagor  that 

the  lease  is  a  good  and  sub- 
sisting lease. 

10.  That  mortgagor  is  possessed  of 

term. 


11.  That  he  will  pay  rents  and  per- 

form covenants. 

12.  That  he  has  good  right  to  demise. 

13.  For  quiet  enjoyment,  &c. 

14.  For  further  assurance. 

15.  To  insure  against  damage  by  fire. 

16.  Covenant  from  mortgagee  not  to 

exercise  power  of  sale  without 
giving  mortgagor  due  notice,  and 
that  mortgagor  shall  enjoy  until 
default. 


Additional  Clause. 

A.  Power  for  mortgagee  to  distrain  for 
interest  in  arrear. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  185  , 
Between  (mortgagor)  of,  &c.,  of  the  one  part,  and  {mortgagee) 
of,  &c  of  the  other  part. 


Parties. 


(a)  MortgigM  of  estates  for  years  were  in  former  times  usually  made  by  an  Practical  obser- 
usignment  of  the  whole  term ;  but  since  it  has  been  established  that  a  mortgagee  vatioas  opoa  the 
to  whom  a  term  waa  assigned  was  liable  to  the  rents  and  covenants  of  the  »dTantag«t  of 
original  lease,  in  like  manner  as  any  other  EMignee  of  the  premises,  mortgages  •fleeting  a 
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^°-  ^^-  2.  Whereas  by  indenture  dated  on  or  about  the  24th  day  of 

Mortgage  ly   June,  1798,  and  made  between  {lessor\  esquire,  of  the  one  part. 

Lease,  with    ^^^  {lessee),  yeoman,  of  the  other  part,  the  said  {lessor\  for  the 

vsual  Covenants,  considerations  therein  mentioned,  granted  and  demised  unto  the 

Recital  of  origi- 
nal lease. 


mortgage  by 
nnder-Iease 
instead  of 
assignment. 


Doctrine  of  the 
earlier  cases. 


Doctrine  as 
established  by 
more  recent 
decisions. 


of  property  of  this  description  have  generally  been  effected  by  way  of  under- 
lease, by  which  most  of  the  advantages  of  an  assignment  may  be  attained, 
without  incurring  any  of  its  responsibilities.  If  any  portion  of  the  estate 
remains  in  the  lessor,  as  the  last  week,  day,  or  even  hour,  it  will  be  sufRcient  to 
cause  the  assurance  to  operate  as  an  under-lease,  and  not  as  an  assignment 
{Holford  V.  Hatch,  Doug.  182) ;  and  it  is  equally  clear  that  an  under-lessee  is 
under  no  liability  to  the  original  lessor  on  account  of  any  rent  or  covenants  con- 
tained in  the  original  lease  :  (Patterson  v.  Scott,  2  Str.  766  ;  Cosser  v.  Collinge, 
3  Myl.  &  Kee.  283.)  But  if  the  whole  term  is  assigned,  then,  notwithstanding 
the  instrument  purports  to  be  a  lease,  and  even  contains  a  reservation  of  rent 
and  a  right  of  entry,  it  will,  nevertheless,  operate  as  an  assignment :  {Palmer  v. 
Edwards,  Doug.  187,  n.) 

The  earlier  cases  are  certainly  opposed  to  the  doctrine  of  a  mortgagee  being 
liable  as  an  assignee  to  the  covenants  of  a  lease,  and  in  Eaton  v.  Jaques  (Doug. 
454),  it  was  held  that  an  assignment  by  way  of  mortgage  would  not  render  a 
mortgagee  liable  upon  the  covenants,  who  had  never  taken  possession,  although 
the  mortgage  had  been  forfeited  before  breach,  Buller,  J.,  observing  that  he  had 
looked  into  all  the  precedents,  and  they  always  alleged,  "  by  virtue  whereof  the 
assignee  entered  and  was  possessed."  Lord  Kenyon,  however,  in  Wester  dell  v. 
Dale  (7  T.  R.  312),  expressed  his  disapprobation  of  the  doctrine  as  laid  down 
by  Mr.  Justice  Buller,  and  observed,  "as  to  the  cases  respecting  the  mortgagee, 
whether  in  or  out  of  possession,  he  is  the  legal  owner,  and  must  be  so  considered 
in  a  court  of  law,  notwithstanding  he  is  subject  to  equitable  interests.  It  is 
said  in  one  case  (referring  to  Eaton  v.  Jaques,  which  had  been  cited  in  argu-  • 
ment),  that  a  mortgagee  is  only  liable  when  in  possession  ;  and  what  proves  this 
point  is,  that  in  charging  the  mortgagee,  it  is  necessary  to  state  in  pleading  that 
he  entered  and  was  possessed  ;  but  with  great  deference  to  the  learned  judge 
who  gave  that  opinion,  I  doubt  it ;  I  consider  these  as  mere  formal  words." 
And  in  a  subsequent  case  before  the  same  learned  judge,  in  which  Eaton  v. 
Jaques  was  referred  to,  Lord  Kenyon  said  he  could  not  subscribe  to  the  doctrine 
laid  down  in  that  case ;  and  that  the  defendant  who  was  assignee  of  a  term 
by  way  of  mortgage,  was  liable  to  the  covenants  in  the  lease,  not  on  the  ground 
of  possession,  but  as  assignee.  So  long  as  he  had  the  legal  estate  so  long  he 
continued  liable ;  and  that  if  he  had  wished  to  have  avoided  that  liability,  he 
should  have  taken  an  under-lease :  (Stone  v.  Evans,  cited  7  East,  341  ;  see  also 
Selw.  N.  P.  495,  ninth  edit.,  Woodf.  Land,  and  Ten.  113,  second  edit.)  In 
Williams  v.  Bosanquet  (1  Bro.  &  Bing.  238),  it  was  also  holden  that  where  a 
party  takes  an  assignment  of  a  lease  by  way  of  mortgage,  as  a  security  for 
money  lent,  the  whole  interest  passes  to  him,  and  he  becomes  liable  upon  the 
covenant,  although  in  point  of  fact  he  has  never  occupied  or  been  in  the  actual 
possession  of  the  property :  (see  also  Burton  v.  Barclay,  7  Bing.  745.)  An 
under-lease,  if  of  longer  duration  than  the  original  term,  will  take  effect  as  an 
assignment :  (Hicks  v.  Downing,  Lord  Raym.  99 ;  Parminter  v.  Webber, 
8  Taunt.  593 ;  Baker  v.  Gosling,  4  Moore  &  Scott,  539.)  But  to  produce  this 
result  the  lease  must  be  of  such  duration  as  in  the  eye  of  the  law  will  be  con- 
sidered as  of  longer  duration  than  the  original  term.  Thus,  for  example,  if  a 
lessee  of  a  lease  determinable  on  three  hves  were  to  grant  a  lease  for  ninety-nine 
years  determinable  on  the  three  lives,  it  would  take  effect  only  as  an  under- 
lease, although  had  he  granted  it  for  the  three  lives  absolute  it  would  have 
operated  as  an  assignment.  The  reason  of  this  distinction  is  that,  in  contem- 
plation of  law,  a  lease  for  lives  absolute  is  a  larger  estate  than  a  lease  for  yearg 
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said  {lesset)  All,   [Here  describe  parcels^']  with  their  appur-       No.  I. 
tenances.  To  hold  the  same  unto  the  said  {lesaee\  hia  executors,    Mortgagt  ty 
administrators,  and  assigns,  from  the  29th  day  of  September  then  ^''YmL,^^  ' 
last,  for  the  term  of  ninety-nine  years  thence  next  ensuing,  at  and  wuaiCovmnu, 
under  the  rents  and  covenants  in  the  now  reciting  indenture  of 
lease  reserved  and  contained. 

3.  And  whereas  by  virtue  of  divers  mesne  assignments,  and  Of  mewie 

.  .      •Mignmanta, 

other  acts  and  assurances  in  the  law,  and  ultmiatcly  by  a  certain  and  of  niumate 
indenture  dated  on  or  about  the  24th  day  of  June  last,  and  made  "oJ^^on  ** 
between  {assignor)  of  the  one  part,  and  the  said  (inortgagur)  of  the 
other  part,  the  said  messuage  or  tenement,  farm  lands  and 
premises,  comprised  in  and  demised  by  the  said  hereinbefore 
recited  indenture  of  lease,  were  assigned  unto  the  said  {Tnortgagor)^ 
his  executors,  administrators  and  assigns,  for  all  the  then  residue 
of  the  said  term  of  ninety-nine  years. 

4.  And  whereas  the  said  {mortgagor)  has  requested  the  said  Of  ag»ement 
{mortgagee)  to  lend  him  tlie  sum  of  £  on  the  security  of  the  *"^  **"' 
said  messuage  or  tenement,  farm,  lands  and  premises,  which  the 

said  {mortgagee)  has  agreed  to  do,  on  having  the  said  premises 
demised  and  assured  to  him  in  manner  hereinafter  mentioned. 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration  lesuitnm. 
of  the  sum  of  £  sterling  paid  by  the  said  {mortgagee)  to  the 

said  {mortgagor)^  on  the  execution  hereof,  the  receipt  of  which  the 
said  {mortgagor)  hereby  acknowledges,  and  therefrom  doth  release 
and  for  ever  discharge  the  said  {mortgagee)^  his  heirs,  executors, 
administrators  and  assigns.  He  the  said  {mortgagor)  doth  by  these 
presents  grant,  bargain,  sell  and  demise  unto  the  said  {mortgagee)^ 


absolute^  or  determinable  on  lives,  however  lun^  such  term  may  be :  {Pluck  v. 
Biggs,  5  Bligh.  31  ;   1  Huf^bes  Mort.  244.) 

but,  notwithstandinK  that  an  under-lease,  for  the  reasons  above  stated,  is,  >\lien  an  utigi)- 
Kcncrally  spcnkiafi.  to  l>e  preferred  to  an  assignment,  still  there  are  instances  in  iD«nt  will  b«  a 
which  an  assignment  will  be  preferable  assurance ;  as  where,  instead  of  imposing  mora  eligibU 
a  burden  it  confers  a  benefit,  by  creating  a  privity  of  estate  between  the  assignee  •ssoranM  than 
and  lessor;  as  no  rent  is  reserved,  or  the  reserved  rents  are  very  low,  and  no  *»  ui»d«r-l««it. 
burdensome  covenants  are  imposed  on  the  lessee ;  whilst  the  covenants  on  the 
part  of  the  lessor  are  beoeQcial  to  the  lessee :  as  covenants  for  renewal,   or  the 
like,  which  a  mere  under-lessee  would  be  unable  to  enforce  upon  a  lessor  for  want 
of  privity  of  estate  between  them :  (see  1  Hoghei  Pract.  Mort.  244.) 
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No. I.        All  and  singular  the  aforesaid  messuageor  tenement,  farm  lands 

Mortgage  hy    and  premises,  comprised  in  and  demised  by  the  said  hereinbefore 

^Le^e,with'  recited  indenture  of  the  24th   of  June,    1798,    And  all  rights, 

usual  Covenants,  members  and  appurtenances  to  the  same  premises  belonging,  or 

usually  held,  occupied  and  enjoyed  therewith. 

Habendum  for  6.  To  HAVE  AND  TO  HOLD  the  said  messuage  or  tenement, 
excepting  th™'  f^rm,  lands,  and  all  and  singular  other  the  premises  hereinbefore 
last  day  thereof.  (jggQj^jjed,  hereby  demised,  with  their  appurtenances,  unto  the 
said  {mortgagee)^  his  executors,  administrators  and  assigns,  from 
henceforth  for  all  the  residue  of  the  said  term  of  ninety-nine 
years,  except  the  last  day  of  the  said  term ;  subject  nevertheless 
to  the  proviso  for  redemption,  and  the  powers,  provisoes, 
declarations  and  agreements  hereinafter  expressed  and  contained ; 
(that  is  to  say,) 

Proviso  for  7*   PROVIDED  ALWAYS,    AND   IT   IS   HEREBY   DECLARED    AND 

redemption.  AGREED  by  and  between  the  said  parties  hereto,  that  if  the  said 
(mortgagor),  his  executors,  administrators  or  assigns,  shall,  on 
the  day  of  next,  pay  or  cause  to  be  paid  unto  the  said 

(mortgagee),  his  executors,  administrators  or  assigns,  the  sum  of 
1,500/.  sterling,  together  with  interest  for  the  same,  at  the  rate  of 
5/.  for  every  lOOZ.  by  the  year,  without  deduction,  then  and  in 
such  case  this  present  demise,  and  every  clause  and  covenant 
herein  contained,  shall  cease,  determine  and  be  void. 

Power  of  sale.  8.  PROVIDED  ALWAYS,  that  in  case  the  Bald  (mortgagor),  his 
executors,  administrators  or  assigns,  shall  make  default  in 
payment  of  the  said   sum  of  £  and  interest  at  the  time 

hereinbefore  appointed  for  payment  thereof,  or  in  payment  and 
performance  of  the  rents  and  covenants  reserved  and  contained 
in  the  said  hereinbefore  recited  indenture  of  lease,  on  the  tenant's 
or  lessee's  part  to  be  observed  and  performed,  then  or  in  either 
of  such  cases  it  shall  be  lawful  for  the  said  (mortgagee),  his 
executors,  administrators  or  assigns,  &c.  [Continue  power  of 
sale,  and  authority  to  give  receipts ;  ut  ante.  Section  II.,  No.  II., 
clause  7,  p.  46;  and  then  insert  declaration  of  trust  of 
purchase-moneys  as  follows:']  And  it  is  hereby  declared 
that  in  case  any  such  sale  as  aforesaid  shall  take  place  the  said 
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{mortgagee^  hU  executors,  administrators  or  assigns,  shall  stand        No  i. 
poeseased  of  the  purclmso  moneys,  upon  tuust  in  the  first  place  to    MoHffagebf 
defray  all  expenses  incurred  by  the  said  {mortgagee),  his  executors,  "^^^^  ^^^ ' 
administrators  or  assigns,   in   or   about   such   sale   or  sales,   or  «««i'Co»fwm/#. 
otherwise  in  relation  thereto,  or  in  preserving  the  said  hereby  l>ecl«nition  of 
demised  premises  from  forfeiture,  by  paying  the  rents  or  per-  pnrcbaie. 
forming    the    covenants    reserved    and    contained    in    the    said  '"*"^y' 
hereinbefore  recited  indenture  of  lease,  on  the  tenant  or  lessee's 
part  to  be  paid  and  performed,  or  in  effecting  or  keeping  up  any 
policy  or  policies  of  insurance  of  the    said  demised    premises 
against  any  damage  by  fire,  together  with  interest  for  the  same 
at  the  rate  of  51.  for  every   100/.  by  the  year,   from  the  time 
at  which   such   expenditure   shall   be   so   made  as   aforesaid,  {b) 
Secondly,    to  retain   the  said   principal  sum  of   £>  and 

interest,  or  so  much  thereof  as  shall  then  remain  upon  this 
mortgage  security.  And  Thirdly,  to  pay  over  the  surplus 
moneys  (if  any)  unto  the  said  (mortgagee),  his  executors, 
administrators  or  assigns.  [Add  foreclosure  clause;  ut  ante. 
Section  II.,  No.  L,  clause  9,  p.  37 ;  Insert  also  covenant  for 
pagment  of  principal  Qnd  interest,  and  also  to  pay  the  interest 
half-yearly;  ut  ante.  Section  II.,  No.  I.,  clauses  10  and  11,  pp. 
37,  38.]  (f) 


(6)  It  was  formerly  necessary  to  limit  the  sum  secured  to  some  specified  Practical 
amount,  otherwise  the  hif^hest  rate  of  stamp  duty,  viz.,  25/.  for  sums  of  o'*«''»i*«*»' 
uulimited  amount,  would  have  been  required  {liaise  v.  Peters,  B.  &  Ad.  807  ; 
Scoit  v.  Allsop,  2  Pri.  20;  H'^illiams  v.  Rawlinson,  3  Din^-  11);  but  now, 
under  the  recent  Stamp  Act,  13  &  14  Vict.  c.  97,  schedule  (Mortgage),  if  the 
total  amount  of  the  money  to  be  secured  shall  be  uncertain  and  without  limit, 
then  the  same  shall  be  available  as  a  security  for  such  an  amount  of  money,  as 
the  ad  valorem  stamp  impressed  upon  the  deed  will  be  sufficient  to  cover: 
(Hughes  Stamp  Acts,  p.  86.) 

(c)  If  a  power  to  distrain  for  the  interest  is  to  be  conferred  on  the  mortgagee, 
totert  as  follows  :— 

A.  And  in  case  the  interest  hereby  reserved,  or  any  part  of  ^*"''**' 
the  same,  shall  be  in  arrear  for  the  space  of  fourteen  days  next  dictnun  for 
after  any  of  the  days  hereinbefore   ap{)oiutcd  for  the  payment  wrwr. 
thereof,  it  shall  be  lawful  for  the  said  (mortgagee)  lus  executors, 
administrators    and   assigns,    to   enter   into   and    U|K)n   the  said 
messuage  or  tenement  and  premises  hereby  demised,  and  then 
vol.  il  m 
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CONCISE   PRECEDENTS   IN 


No.  I. 

Mortgage  by 
way  of  Under- 

Lease,  with 
usual  Covenants. 

Covenants  from 
mortgagor  that 
lease  is  a  good 
and  subsbting 
lease. 

That  mortgagor 
is  possessed  of 
the  term. 


That  he  will 
pay  rents  and 
perform 
covenants. 


9.  And  also,  that  the  said  hereinbefore  recited  indenture  of 
lease  of  the  24th  day  of  June,  1798,  is  a  good,  valid  and  sub- 
sisting lease,  and  that  the  said  term  thereby  expressed  to  be 
granted  is  still  in  force  for  all  the  unexpired  residue  of  the  said 
term  of  ninety-nine  years. 

10.  And  also,  that  the  said  (mortgagor)  is  rightfully  possessed 
of  the  said  messuage  or  teflement,  farm  lands  and  premises,  for 
all  the  unexpired  residue  of  the  said  term  of  ninety-nine  years, 
subject  to  the  rents  and  covenants  reserved  and  contained  in  the 
said  hereinbefore  recited  indenture  of  lease,  on  the  tenant  or 
lessee's  part  to  be  paid  and  performed. 

n.  And  also,  that  the  said  {mortgagor)^  his  executors,  ad- 
ministrators or  assigns,  will  from  time  to  time,  and  at  all  times 
during  the  continuance  of  this  mortgage  security,  well  and  truly 
pay  and  perform  such  rents  and  covenants  accordingly;  And 
ALSO  shall  and  will  from  time  to  time  and  at  all  times  keep  the 
said  (mortgagee),  his  executors,  administrators  and  assigns,  harm- 
less and  indemnified  therefrom. 


^(^^r^^h^t^o  ^^'  ^^^    -A-LSO,   that   the    said  (mortgagor)   now   hath    good 

demise.  right  to  demise  the  said  messuage  or  tenement,  farm  lands  and 

premises,  (d)  with  their  appurtenances,  unto  the  said  (mortgagee), 
his  executors,  administrators  or  assigns,  in  manner  aforesaid. 


For  quiet 
enjoyment. 


13.  And  further,  that  the  same  premises  shall  be  held  and 


and  there  to  distrain  for  such  interest  so  in  arrear  as  aforesaid, 
and  impound  and  dispose  of  the  distress  and  distresses  so  taken, 
or  otherwise  to  act  therein  according  to  due  course  of  law,  as  in 
cases  of  distress  taken  for  nonpayment  of  rent  reserved  upon 
common  demise  or  lease.  * 

*  See  observations  upon  this  subject  in  notes  to  Section  I.,  ante,  p.  7- 


(d)  If  a  policy  of  insurance  is  assigned,  add  here — 
**  policy  of  assurance." 
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enjoyed  accordingly,  witliout  let,  eviction,  ejection,  or  disturbance       No.  I. 
of  or  by  the  said  {mortgagor),  or  any  other  person  or  persons    Mortgage 
whomsoever,  and  that  free  from  all  incumbrances  whatsoever.  ^"TJuJU^l' 

tititalCovemmtU. 

14.  And  moreover,  that  the  said  (mortgagor),  and  all  persons  por  further 
rightfully  claiming    any    estate    or    interest,  legal  or  equitable,  ■"«"*»<*• 
in    the  said   messuage   or    tenement,  farm  lands  and    premises, 

shall  and  will  from  time  to  time  and  at  all  times  during  the 
continuance  of  this  mortgage  security,  at  the  request  of  the  said 
(mortgagee),  his  executors,  administrators  or  assigns,  but  at  the 
costs  of  the  said  (mortgagor),  his  executors,  administrators  or' 
assigns,  enter  into  and  execute  all  such  further  assurances  for 
the  better  or  more  satisfactorily  assuring  or  confirming  the  said 
messuage  or  tenement,  farm  lands  and  premises,  unto  the  said 
(mortgagee),  his  executors,  administrators  or  assigns,  for  all  the  then 
residue  of  the  said  term  of  ninety-nine  years,  excepting  the  last 
day  thereof,  according  to  the  true  intent  and  meaning  of  these 
presents,  as  the  said  (mortgagee),  his  executors,  administrators  or 
assigns,  or  his  or  their  counsel  in  the  law,  shall  require. 

15.  And  ALSO,  that  the  said  {mortgagor),  his  executors,  adminis-  To  insnre 
trators,  or  assigns,  will  at  all  times  during  the  continuance  of  this  ^"^  d«n«g» 
security  keep  all   buildings   upon  the  said  mortgaged  premises 

insured  against  damage  by  fire  in  some  respectable  insurance  office 
in  England  in  the  sum  of  £  ,  or  upwards ;  And  also,  that 

in  default  thereof  it  shall  be  lawful  for  the  said  (mortgagee),  his 
executors,  administrators  or  assigns,  to  effect  such  insurance  or 
insurances,  in  his  or  their  own  name  or  names,  and  to  pay  the 
premiums  thereupon,  and  to  add  the  same  to  the  principal  moneys 
hereby  secured,  which  shall  carry  interest  at  the  rate  of  5/.  for 
every  lOO/L  by  the  year,  from  the  time  at  which  such  payments 
be  so  respectively  made  as  aforesaid,  and  be  to  all  intents  and 
purposes  a  further  charge  upon  the  said  mortgaged  premises. 
[Add  covenant*  from  mortgagee  not  to  exercise  power  of  sale  trithout 
giving  mortgagee  due  notice,  and  that  mortgagor  shhll  enjoy  until 
default;  ut  ante.  Section  II.,  No.  II.,  clauses  13  and  14,  p.  49.] 

In  witness,  &c 

M   2 
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CONCISE  PRECEDENTS  IN 


No.    11. 


MORTGAGE  OF  LEASEHOLD  TENEMENTS  BY  WAY  OF  ASSIGN- 
MENT. VARIATION  WHERE  THE  LEASE  IS  RENEWABLE. 
ALSO,  WHERE  A  POLICY  OF  ASSURANCE  UPON  ONE  OF  THE 
LIVES  WHEREON  THE  SAID  LEASE  IS  DETERMINABLE  IS 
ASSIGNED  BY  WAY  OF  COLLATERAL  SECURITY. 


1.  Parties. 

2.  Recital  of  agreement  for  loan. 

3.  Testatum. 

4.  Habendum,  to  mortgagee  for  resi- 

due of  term. 

5.  Proviso  for  redemption. 

6.  Covenant    from   mortgagor    that 

lease  is  a  valid  and  subsisting 
lease. 

7.  To   pay  rent    and  perform  cove- 

nants. 

8.  That  mortgagor  has  good  right  to 

assign. 

9.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 


10.  For  further  assurance. 


Additional  and  substituted  Clauses. 

A.  Recital  of   agreement  to  advance 

money  on  policy  of  assurance. 

B.  Assignment  of  policy  of  assurance. 

C.  Habendum  :  policy  of  assurance. 

D.  Declaration  that   mortgagee    may 

effect  renewals,  and  charge  the 
expenses  on  mortgaged  premises. 

E.  Covenant  from  mortgagor  to  keep 

up  policy  of  assurance. 

F.  Power  for    mortgagee    to    renew 

policy   in    case  of   mortgagor's 
fault. 


Parties.  1.  THIS  INDENTURE,  made  the        day  of        A.D.  18     , 

Between  (mortgagor),  of,  &c.,  of  the  one  part,  and  (mortgagee), 
of,  &c.,  of  the  other  part.  [Recite  lease  to  mortgagor;  Vol.  L, 
Part  IL,  Section  II.,  No.  I.,  clause  2,  p.  243.]  (a) 


Practical 
suggestions. 


(a)  If  the  lease  is  renewable,  insert  a  recital  to  that  effect,  as  in  the  form, 
Vol.  I.,  note  A.,  p.  243. 
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2.  And  whereas  the  said  (mortgagor)  has  requested  the  said  No.  Ii. 
{mortgagee)  to  lend  him  the  sum  of  480/.  on  the  security  of  the  Mortgag$ 
said  leasehold  tenements  and  premises,  (i)  which  the  said  {mortgagee)  i^ggg^^u 
has  acrreed  to  do.  TtmemeHUbf 

*  wafqf 

A$ugiuiufU, 

3.  Now  THIS  Indenture  witnesseth,  that  in  consideration  r^^J^ 
of  the  sum  of  480/.  sterling,  this  day  paid  by  the  said  {mortgagee)  HRreement  for 
to  the  said  {mortgagor),  the  receipt  of  which  the  said  {mortgagor) 

hereby  acknowledges,  and  therefrom  doth  release  the  said  {mort- 
gagee)y  his  heirs,  executors,  administrators,  and  assigns.  He  the 
said  {mortgagor)  DOTH    by  these  presents  assign  unto  the  said 
(mortgagee)   ALL   [Here   describe  parcels.']      And   all   rights,  General  word*, 
members  and   appurtenances   to   the   said    premises    belonging :  All  esute 
And   all   the   estate,   right,   title   and   interest,   both  legal   and  deeds  ckoae. 
equitable,   of  him   the  said  (mortgagor)  therein ;    together  with 
the  said   hereinbefore  recited  indenture  of  lease,  and   all   other       • 
documents  relating  to  the  title  of  the  said  tenements  and  premises 
in  the  possession  of  the  said  (mortgagor),  or  which  he  can  obtain 
without  suit  (c) 


(b)  If  a  policy  of  assurance  is  to  be  assigned  by  way  of  additional  security, 
add  here — 

A.  "  And  an  assignment  of  a  policy  of  assurance  which  the  said  Recital  of 
(mortgagor)  has  effected  on  the  life  of  (A.  B.\  one  of  the  lives  !IdMuiormon«T 
upon  which  the  said  lease  is  determinable."  **"  P*'"^?  °^ 

*  assurance. 

(c)  If  a  policy  of  assurance  is  to  be  assigned  as  a  collateral  security,  add 
here — 

B.  "  And  also  all  that  policy  of  assurance  under  the  hands  of  Assipmient  of 

policy  of 

three  of  the  directors  of  the  Law  Property  and  Life  Assur-  assurance. 
ANCE  Society,  dated  the  day  of  ,  whereby  the  sum  of 

£  is  expressed  to  be  assured  u{)on  the  life  of  the  said  (A.  B.\ 

in  consideration  of  the  annual  premium  of  £  ,  to  be  paid  to 

the  said  office  on  the  day  of  in  every  year.  And  all  sum 

and  sums  of  money  to  become  due  or  recoverable  upon  or  by 
virtue  of  the  said  policy  of  assurance,  with  full  power  for  the  said 
(mortgagee^  his  executors,  administrators  and  asaigns,  in  the  name 
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mortgagee  for 
residue  of  terra 


4.  To  HAVE  AND  TO  HOLD  the  Said  (short  general  description) 
and  all  and  singular  other  the  premises  hereinbefore  described  and 
hereby  assigned,  with  their  appurtenances,  unto  the  said  (mort- 
gagee), his  executors,  administrators  and  assigns,  for  all  the  residue 
of  the  said  term  of  ninety-nine  years  determinable  (d)  as  aforesaid ; 
and  for  all  other  the  estate,  term  and  interest  of  him  the  said 
(mortgagor)  therein,  freed  and  absolutely  discharged,  or  otherwise 
and  well  and  sufficiently  indemnified  by  the  said  (mortgagor),  his 
heirs,  executors  or  administrators,  of  and  from  the  payment  of  the 
rents  and  observance  and  performance  of  the  covenants,  conditions 
and  agreements  reserved  and  contained  in  the  said  hereinbefore 
recited  indenture  of  lease ;  subject  nevertheless  to  the  proviso 
for  redemption,  and  the  powers,  provisoes,  declarations  and  agree- 
ments hereinafter  declared,  (e) 


Proviso  for 
redemption. 


5.  Provided  always,  that  if  the  said  (mortgagor),  his  execu- 
tors, administrators  or  assigns,  shall  on  the  day  of 
next  pay  unto  the  said  (mortgagee),  his  executors,  administrators 
or  assigns,  the  sum  of  480/.  sterling,  with  interest  for  the  same 
at  the  rate  of  61.  for  every  100/.  by  the  year,  without  deduc- 


of,  and  as  the  attorney  or  attorneys  irrevocable  of  him  the  said 
(mortgagor),  his  executors,  administrators  or  assigns,  or  otherwise, 
to  ask,  demand,  sue  for,  recover  and  receive,  and  to  give  good  and 
sufficient  discharges  for  the  same,  with  power  to  appoint  a  sub- 
stitute, or  all,  any  or  either  of  the  purposes  aforesaid,  and  such 
substitution  and  appointment  at  pleasure  to  revoke." 


Habendum: 
policy  of 
assurance. 


((Q  If  a  policy  of  assurance  is  assigned,  add — 

C.  "  And  to  have,  hold,  receive  and  take  the  said  policy 
of  assurance  and  all  and  singular  the  said  hereby  lastly  assigned 
premises  unto  the  said  (mortgagee),  his  executors,  administrators 
and  assigns  for  his  and  their  own  absolute  use  and  benefit ;  but 
subject  also,  to  the  proviso  for  redemption  hereinafter  contained." 

(c)  If  the  lease  is  renewable,  add  here — 

"  and  renewable," 
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tion,  and  also  all  such  Bums  of  money  not  exceeding  the  limit       Na  IL 
in   amount   hereinafter   mentioned,  as   the   said  {mortgagee)^  his      Mortgof 
executors,  administrators  or  assigns,  may  expend  in  respect  of  the     uatekoU 
nonpayment   of  the   reserved   rents,   or   nonperformance   of  the   Tmmau$bf 
covenants  contained  in  the  said  recited  lease,  or  in  insuring  any    Astigimmu. 
part  of  the  said  premises  from  damage  by  fire,  together  with  inte- 
rest for  the  same  at  the  rate  aforesaid,  from  the  time  at  which  such 
expenditure  was  made,  then  the  said  {mortgagee),  his  executors, 
administrators  or  assigns,  will,  at  the  request  and  costs  of  the  said 
(mortgagor),  his  executors,  administrators  or  assigns,  reassign  the 
said  tenements  and  premises  unto  the  said  (mortgagor),  his  execu- 
tors, administrators  or  assigns,  free  from  all  incumbrances  occa- 
sioned therein  by  the  said  {mortgagee),  his  executors,  administrators 
or  assigns.     [Insert  here  potoer  of  sale,  indemnity  to  purchasers, 
and  trust  for  the  application  of  purchase  moneys,  pursuant  to  instruc- 
tions  laid  down   in   last  precedent,  clause  8,  p.   160.     And  add 
covenant  from  mortgagor  for  payment  of  principal  and  interest ;  ut 
ante.  Section  II.,  No.  IL,  clause  9,  p.  37.] 

6.  Also  that  the  said  hereinbefore  recited  indenture  of  lease  is  Covenant  from 
a  good,  valid  and  subsisting  lease  for  the  premises  thereby  demised,  that  ieas«  is 
and  is  still  in  force  for  all  the  unexpired  residue  of  the  said  term  "nUbtinffleMfc 
of  ninety-nine  years  determinable  (/)  as  aforesaid. 

7.  Also  that  the  rents  and  covenants  reserved  and  contained  To  pay  rent 
in  the  said  recited  lease  have   been  duly  paid  and  performed  "Tonanta!™ 
up  to  the  day  of  the  date  hereof;  and  further,  that  the  said 
{mortgagor)  shall  and  will,  from  time  to  time  and  at  all  times 
during  the  continuance  of  this  mortgage  security,  duly  pay  the 

said  rents  and  perform  the  said  covenants  in  such  indenture 
reserved  and  contained  on  the  tenant  or  lessee's  part  to  be  paid  and 
performed. 

8.  And  also  that  the  said  {mortgagor)  now  hath  in  himself  "^^  »«»*£««« 
good  right  to  aaaign  the  said  tenements  and  premises  unto  the  said  to  a«ifii. 


(/)  If  the  letM  i«  renewable,  add — 
"  and  renewable.** 
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{mortgagee),  his  executors,  administrators  and  assigns,  for  all  the 
unexpired  residue  of  the  said  term  of  ninety-nine  years,  determin- 
able as  aforesaid,  in  manner  aforesaid,  according  to  the  true  intent 
and  meaning  of  these  presents. 

9.  And  further,  that  the  same  premises  shall  be  held  and 
enjoyed  accordingly,  without  any  lawful  let,  suit,  eviction,  ejection, 
molestation  or  denial  of  or  by  the  said  {mortgagor),  or  any  other 
person  or  persons  whomsoever.  And  that  free  from  all  incum- 
brances whatsoever. 


For  further 
assurance. 


10.  And  moreover  that  the  said  {mortgagor),  and  all  persons 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable,  in  the 
said  tenements  (^)  and  premises,  shall  and  will,  from  time  to  time 
and  at  all  times  during  the  continuance  of  this  mortgage  security, 
at  the  request  of  the  said  {mortgagee),  his  executors,  administrators 
or  assigns,  but  at  the  costs  of  the  said  {mortgagor),  his  executors, 
administrators  or  assigns,  enter  into,  execute  and  perfect  all  such 
further  acts,  assignments  or  other  assurances  for  the  more  per- 
fectly or  satisfactorily  assigning,  assuring  and  confirming  the  said 
tenements  and  premises,  with  their  appurtenances,  unto  the  said 
{mortgagee),  his  executors,  administrators  and  assigns,  for  all  the 
then  residue  of  the  said  term  of  ninety -nine  years  determinable  (A) 
as  aforesaid,  according  to  the  true  intent  and  meaning  of  these 
presents,  as  the  said  {mortgagee),  his  executors,  administrators  or 
assigns,  or  his  or  their  counsel  in  the  law,  shall  require,  {i) 

In  witness,  &c. 


{(f)  If  a  policy  of  assurance  is  assigned,  insert  here — 

"  a  policy  of  assurance." 

(A)  Jf  the  lease  is  renewable,  add — 

and  renewable." 

(0  If  the  lease  is  renewable,  insert  the  following  clause  : — 

Declaration  that       J).    «  PROVIDED  ALWAYS,  AND   IT   IS   HEREBY  DECLARED  AND 

mortgagee  may  -in  'i^t  r 

effect  renewals,  AGREED,  that  in  case  the  Said  hercmbefore  recited  indenture  of 
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lease  of  the  said  hereby  assigned  premises  shall  become  renewable     Mortgage 
during  the  continuance  of  this  mortgage  security,  it  shall  be  lawful     L«a»AM 
for  the  said  {mortgayee),  his  executors,  administrators  or  assigns,    Tenmrnubg 
to  effect  such  renewal,  and  to  pay  the  fineSj.fees  and  other  expenses    A»$ignmtmL 
incidental  thereto,  and  to  insert  such  fresh  lives  as  he  or  they  shall  and  charge  the 
think  fit,  so  and  in  such  manner  as  that  the  full  number  of  three  '^^^^^ 
lives  may  be  constantly  kept  upon  the  said  premises ;  And  that  premii«i. 
the  said  {mortgagor),  his  executors,  administrators  or  assigns,  wiU, 
on  demand,  pay  unto  the  said  {mortgagee),  his  executors,  adminis- 
trators or  assigns,  all  such  sums  of  money,  not  exceeding  the  limit 
in   amount   hereinafter  mentioned,  as   the   said  {jmortgagee),  liis 
executors,  administrators  or  assigns,  shall  expend  in  respect  of  such 
renewals.     And  all  such  sums  of  money  shall,  until  repayment, 
be  in  the  nature  of  a  further  charge  on  the  said  mortgaged  pre- 
mises, and  shall  carry  interest  at  the  rate  aforesaid  from  the  time 
of  such  expenditure.     And  it  is  hereby  declared  that  the  same 
mortgaged  premises  shall  not  be  redeemed  or  redeemable,  either 
at  law  or  in  equity,  until  the  whole  of  such  sums  of  money  so 
expended   and  charged  upon  the  said  premises,  and  interest  as 
aforesaid  shall  be  fully  paid  off  and  satisfied.     Pkovided  never- 
theless, that  the  total  amount  of  principal  moneys  to  be  secured 
by  these  presents  shall  not  exceed  the  sum  of  £>  ."  (A) 

(it)  If  a  policy  of  assurance  is  assigned,  add  here — 

E.  **  And  also  that  the  said  {mortgagor),  his  executors,  admi-  Co»««nt  from 

.,,,..  .  mortgagor  to 

nistrators  or  assigns  will  from  time  to  time  pay  the  annual  pre-  keep  op  polky 
miums  hereafter  to  become  due  in  respect  of  the  said  policy  of  °  """*"**• 
assurance  in  such  manner  as  that  the  life  of  the  said  {A.  B.)  may 
be  effectually  kept  assured  in  the  sum  of  £  ,  at  least  during 

the  continuance  of  their  mortgage  security,  and  will,  immediately 
upon  renewing  such  policy,  deliver  over  the  proper  receipts  and 
vouchers  for  such  premiums,  unto  the  said  {mortgagee),  his  execu- 
tors, administrators  and  assigns." 

F.  "  And  in  case  the  said  {mortgagor),  his  executors,  adminis-  Power  for 
trators  or  assigns  shall  fail  to  renew  such  policy,  or  to  deliver  over  renew^cy 
the  receipts  for  the  said  premiums  as  aforesaid,  it  shall  be  kwful,  J^ortjl^ 
but  not  imperative,  for  the  said  {mortgagee),  his  executors,  adminis-  default. 
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of  Be^^abh  *^^tors  or  assigns  to  renew  the  said  policy,  or  to  effect  an  assurance 
Leasehold     on  the  life  of  the  said  (A,  B.)  in  the  said  sum  of  £  ,  either  in 

Teiiements  by  ^ 

way  of  the  said  Law  Property  and  Life  Assurance  Society,  or  with 
such  other  assurance  company  as  the  said  {mortgagee),  his  executors, 
administrators  or  assigns  may  in  his  or  their  discretion  think  proper ; 
And  all  such  sums  of  money  as  the  said  (mortgagee),  his  executors, 
administrators  or  assigns,  shall  so  expend,  shall  be  a  further  charge 
on  the  said  hereby  demised  premises,  and  shall  carry  interest  at 
the  rate  aforesaid,  (l)  And  all  sums  of  money  to  be  received  or 
become  payable  upon  or  by  virtue  of  the  said  policy  of  assurance, 
shall  be  received  by  the  said  {mortgagee),  his  executors,  adminis- 
trators and  assigns,  and  be  by  him  or  them  applied  in  payment  of 
the  said  principal  sum  of  £  and  interest,  or  so  much  thereof 

as  shall  be  then  due,  and  all  such  sums  of  money  as  shall  have 
been  expended  in  keeping  on  foot  or  effecting  such  policy  or 
policies  as  aforesaid,  with  interest  for  the  same  as  aforesaid, 
and  shall  pay  over  the  surplus  moneys  (if  any)  unto  the  said 
{mortgagor),  his  executors,  administrators  or  assigns.  [Add 
COVENANT  to  insure  against  damage  by  fire ;  ut  ante,  Section  IL, 
No.  IL,  clause  B.  in  note,  p.  48  ;  and  then  add  covenants 
from  mortgagee  not  to  exercise  power  of  sale'without  giving  mortgagee 
due  notice;  and  that  mortgagor  shall  enjoy  until  default;  ut  ib., 
clauses  13  and  14,  p.  49.] 
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No.  III. 


MORTGAGE  BY  WAY  OF  UNDER-LEASE  FOR  THE  RESIDUE  OF 
A  TERM  OF  NINETY-NINE  YEARS  (EXCEPTING  THE  LAST 
DAY  OF  THE  TERM);  AND  ASSIGNMENT  OF  A  POLICY  OF 
ASSURANCE  IN  THE  LAW  PROPERTY  AND  LIFE  ASSURANCE 
SOCIETY  {a)  BY  WAY  OF  COLLATERAL  SECURITY. 


1.  Parlies. 

3.  Recital  of  origina]  lease. 

3.  Of  assignmeDt  to  mortfraf^or. 

4.  Of  agreement  for  loan. 

5.  That  mortf^rafiror  baa   effected  an 

assurance  in  the  Law  Property 
and  Life  Assurance  Society. 


6.  Testatum,  by  which  mortgagor  de- 

mises the  leasehold  property. 

7.  Habendum   to    mortgagee  for  the 

residue  of    term    excepting  the 
last  day. 

8.  Further  testatum,  mortgagor  assigns 

policy  of  assurance. 

9-  Habendum ;  policy  of  assurance. 


1.  THIS  INDENTURE,  made  the      day  of        A.D.,  185     ,  Parti-. 
Between  {mortgagor)^  of,  &c.,  of  the  one  part,  and  {mortgagee)^ 
of,  &c,  of  the  other  part. 


(a)  The  facilities  that  will  be  afforded  by  the  Law  Property  and  Life  Pnetkd 
Assurance  Society  for  the  sale  and  mortgage  of  leaseholds,  copyholds,  life-  nlmrislksiS- 
holdt,  and  other  properties  held  on  terminable  or  contingent  interests,  are  so 
obvious  to  the  solicitor  and  the  conveyancer,  that  it  cannot  be  doubted  that  thaj 
will  b«  extensively  employed ;  indeed,  it  is  not  probable  tliat' henceforth  any 
solicitor  will  permit  a  mortgagee  to  advance  money  upon  a  leasehold  or  copyhold 
without  having  its  value  absolutely  secured  to  him  by  a  poUcy  in  this  office.  In 
the  case  of  trustees  who  are  bound  to  require  the  best  security  that  can  be 
obtained,  it  is  possible  that  the  courts  woulu  hold  it  to  be  a  neglect  of  duty  if, 
having  so  ready  a  means  of  commanding  an  abtoimtt  security,  they  should 
advance  their  trust  moneys  upon  any  estate  less  than  ftwchold  without  requiring 
it  to  be  assured  with  thiis  sodetj  for  at  least  the  sum  adi'anccd  upon  it.    The 
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No.  IIL  2.  Whereas,  by  indenture  dated  the  day  of  ,  made 

Mortgage  by   between  the  (lessor),  of  the  one  part,  and  (lessee),  of  the  other  part, 

way  of  Under- 
lease for 

residue  of  term; 

and  Assignment    ,  „    ,  .  ,  .      i   , 

of  a  Policy,    P'^°  °^  *°6  society  may,  perhaps,  be  best  explained  by  an  extract  from  the 
^c.      '    prospectus : — 

"  Assurance  of  Leaseholds. — At  present  the  purchaser  of  a  leasehold  loses 

Recital  of  both  his  purchase- money  and  his  house  or  estate  at  the  expiration  of  his  lease. 

original  lease.      In  the  market  it  is  slow  of  sale,  and  always  commands  less  than  its  real  value, 

and  it  is  very  diflBcult  to  procure  a  mortgage  upon  it ;   so,  persons  who  take 

property  on  repairing  leases  seldom  provide    a  fund  for   the  repairs  required 

during  the  term  or  on  quitting,  and  are  often  involved  in  ruin  by  the  demand. 

"The  Law  Property  and  Life  Assurance  Society  is  designed  to 

/        provide  a  remedy  for  this.     On  payment  of   a  small   annual  premium,  the 

society  will  secure  to  the  leaseholder  the  repayment  of  his  capital  at  the  expiration 

of  his  lease,  or  the  sum  required  for  repairs.     Combined  with  such  a  policy  of 

insurance,  a  leasehold  will  be  as  marketable  and  as  mortgageable  as  any  freehold, 

or  even   more  so,   for  its  value  will  be  certain  under  any  circumstances.    To 

illustrate  the  working  of  this,  it  may  be  stated  that,  to  assure  the  repayment  of 

a  purchase-money  of  1,000/.  at  the  expiration  of  a  lease  of  ninety-nine  years, 

the  annual  premium  to  be  paid  will  be  only  ll.  I3s.  4d. 

"  Leaseholders  for  short  terms,  or  repairing  leases,  may  by  an  annual  payment, 
procure  the  money  required  for  painting  and  repairs  during  the  term,  and  at  its 
close. 

"  Notice. — All  assurances  of  leaseholds,  copyholds,  and  for  fixed  terms, 
contain  an  express  condition,  that  if  the  holder  of  the  policy  should  be  desirous 
of  discontinuing  his  assurance  at  any  time  after  the  expiration  of  five  years  from 
the  date  of  the  policy,  he  shall  be  at  liberty  to  do  so  on  giving  notice  to  the 
society,  and  shall  then  be  entitled  to  receive  back  nine-tenths  of  the  total 
amount  of  the  premiums  that  have  been  paid  upon  the  policy. 

•'  Assurance  of  Copyholds. — Copyholders  are  frequently  seriously  embarrassed 
by  the  payment  of  fines,  heriots,  and  admissions  on  deaths  and  renewals.  The 
Law  Property  AND  Life  Assurance  Society  will  insure  the  sums  necessary 
to  meet  these. 

"  Assurance  of  Lifeholds. — All  property  held  on  lives  it  will  assure  in  like 
manner,  so  that  on  the  dropping  of  the  life,  the  sum  required  for  renewal,  or  the 
value  of  the  property  lost,  will  be  paid  to  the  assurer. 

"  Assurance  against  any  Contingency. — Property  or  life  may  be  assured  against 
any  other  contingency  capable  of  being  estimated,  for  the  security  of  individuals 
and  familes. 

"  The  Assurance  of  Titles. — It  is  estimated  that  there  are  several  millions* 
worth  of  property  in  the  United  Kingdom  unmarketable  by  reason  of  some 
technical  defects  in  title,  and  which  yet  have  good  holding  titles.  These  may  all 
be  made  marketable  and  more  valuable  than  other  properties,  by  means  of  an 
assurance  of  title,  which  may  be  effected  with  great  benefit  to  the  community, 
and  with  large  profit  to  the  society,  which  will  immediately  assure  against  specific 
defects." 

The  assurance  of  title  is  even  of  more  utility  than  the  assurance  of  value. 
Whenever  there  is  a  defect  in  title,  an  assurance  should  be  required.  It  is  stated 
not  to  be  the  intention  of  the  directors  to  do  more  at  first  than  to  assure  against 
specific  defects  in  title,  but  it  is  to  be  hoped  that  they  will  speedily  be  able  to  see 
their  way  clearly  to  the  adoption  of  the  whole  of  their  great  scheme,  and  grant 
assurances  of  title  generally.  They  will  be  conferring  a  vast  boon  upon  the 
community,, and,  we  are  satisfied,  with  great  profits  and  advantages  to  the  office, 
for  in  practice,  out  of  a  thousand  titles  that  are  unmarketable,  there  are  probably 
not  two  that  are  positively  bad,  that  is  to  say,  which  the  holder  could  not  retain 
against  any  claimant.  The  total  number  of  titles  actually  brought  before  the 
courts  with  a  view  to  the  recovery  of  the  property  itself  from  a  bond  fide  pur- 
chaser is  said  not  to  average  three  in  a  year,  and  of  these  only  about  one- fifth 
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the  iBMMiage  or  dwelling-house,  garden  and  promises  hereinafter      No.  III. 
deflcribed  were,  in  consideration  of  the  surrender  of  a  former  lease    Morioof  kg 

. Ua»*  Jvr 

an  succeMful.    But  whik  properties  actually  \o$t  hj  reason  of  bad  title  are  so  ^^  AmgnmmH 
few,  there  are  thousands  of  estates  every  year  rendered  unmarketable  and  un-     of  a  I'oUe^ 
inorti^ageable  by  reason  of  defects  in  title,  and  all  these  may  he  made  as  good  ^. 

as  the  best  titles  for  the  purpose  of  sale  and   mortgage,  or  even  better,  by  the         — — 
simple  process  of  an  assurance  with  this  society.     The  tables  of  premiums  to  be 
paia  for  assuring  leaseholds  and  properties  in  which  payments  are  to  be  made  at 
fixed  periods,  may,  perhaps,  be  conveniently  introduced  here. 

Assurance  OP  Puopbrty. — Leaseholds  and  Copyholds.  Table  op  Annual 
Prbmidiib  to  be  paid  to  the  Law  Property  and  Life  Assurance 
Society.  30,  Essex-street,  Strand,  to  secure  100/.  absolutely  at  the  end  of  any 
ffiren  number  of  years,  for  the  conversion  of  leaseholds  and  other  terminable 
interests  in  real  or  personal  property  into  the  value  of  freehold,  for  the  purposes 
of  sale  or  mortgage.  It  should  be  added  that  a  most  im}>ortant  and  aavan- 
tageous  feature  of  this  plan  is  a  condition  inserted  in  the  policy  that  if  at  any 
time  after  payment  of  five  annual  premiums,  the  holder  should  be  desirous  of 
disoontinumg  the  assurance,  he  will  be  entitled  to  receive  back  nine-tenths 
of  the  total  amount  of  premiums  paid;  so  that  all  possibility  of  risk  or 
inconvenience  is  thus  avoided. 
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No.  III.      of  the  said  premises,  and  for  the  valuable  consideration  therein 

Mortgage  by    mentioned  demised  by  the  said  (lessor)  to  the  said  [lessee)  from 

"'"fefflTe  fcrT'  thenceforth  for  the  term  of  ninety-nine  years,  if  the  said  {lessee) 

residue  of  term;  (Christian  name),  his  wife,  and  (A.  B.)  their  son,  or  either  of  them 

and  Assignment  ^  /'  '  \  /  » 

of  a  Policy,    shouM  SO  long  live  (and  all  of  whom  are  still  living),  at  the  yearly 
rent  of  51.  payable  quarterly  as  therein  mentioned. 


#c. 


Of  assignment 
to  mortgagor. 


3.  And  whereas  by  indenture,  dated  the  day  of  , 

made  between  the  said  (lessee),  of  the  one  part,  and  the  said 
(mortgagor),  of  the  other  part,  the  said  (lessee),  for  the  valuable 
considerations  therein  mentioned,  assigned  the  said  messuage  or 
dwelling-house  and  premises  unto  the  said  (mortgagor),  his  execu- 
tors, administrators  and  assigns,  for  all  the  then  unexpired  residue 
of  the  said  term  of  ninety-nine  years,  determinable  and  subject  as 
aforesaid. 


Of  agreement 
for  loan. 


4.  And  whereas  the  said  (mortgagee),  upon  the  application 
and  at  the  request  of  the  said  (mortgagor),  has  agreed  to  advance 
him  the  sum  of  £  ,  on  the  security  of  the  said  leasehold 

premises  in  manner  hereinafter  appearing. 


That  mortgagor  5.  And  WHEREAS  upon  the  treaty  for  the  said  loan  it  was 
assurance  in  tha  agreed  that  the  said  (mortgagor)  should  effect  an  insurance  of  the 
J^i  i^iie^^^'^  said  messuage  or  dwelling-house,  garden  and  premises  in  the  Law 
Property  and  Life  Assurance  Society,  for  the  purpose  of 
assuring  the  payment  of  the  sum  of  £  on  the  expiration  of 

the  said  term  in  the  premises,  which  hath  been  accordingly  done. 


and  Life 

Assurance 

Societj. 


Testatum  by 

which 

mortgagor 

demises  the 

leasehold 

property. 


6.  Now  this  Indenture  witnesseth,  that  in  consideration 
of  the  sum  of  £  sterling,  paid  by  the  said  (mortgagee)  to  the 

said  (mortgagor),  on  the  execution  hereof,  the  receipt  of  which  the 
said  (mortgagee)  hereby  acknowledges,  and  therefrom  doth  release 
and  for  ever  discharge  the  said  (mortgagee),  his  heirs,  executors 
administrators  and  assigns,  he  the  said  (mortgagor),  doth  by  these 
presents  grant  and  demise  unto  the  said  (mortgagee),  hia  execu- 
tors, administrators  and  assigns,  all,  &c.  [Describe  parcels, 
with  the  same  general  words  as  are  inserted  in  the  lease ;]  And  all 
rights,  members  and  appurtenances  to  the  said  premises  belonging 
or  appertaining;  Together  with  the  said  two  hereinbefore  in  part 
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raeited  Indentures  of  lease  and  aMignment,  and  also  other  deeds,      K«.  in. 
papers  and  writings  relating  to  the  title  of  the  same  premises,  in    Marimm  ly 
the  custody  of  the  wiid  {vwrtgaye<:\  or  which   he   can   procure  "X2«  Jsr 

without  suit  rmUm  ijfUnmt 

md  Attifimmmd 

7.  To  HAVE  AND  TO  HOLD,  thc  Said  messuago  or  dwelling-         ^ 
hoosei  garden,  and  all  and  singular  other  the  premises  hereinbefore  HAbeodom  u> 
deforibed  and  hereby  demised,  with  their  appurtenances,  unto  the  tb«  midM  of 
•aid  (mortgagee),  his  executors,  administrators  and  assigns,  from  the  Uat  (U^ 
henceforth  for  all  thc  unexpired  residue  of  the  said  term  of  ninety- 
nine  years,  determinable  as  aforesaid,  except  the  last  day  thereof; 
SUBJECT  NEVERTHELESS   to   the   proviso    for    redemption,   and 

the  powers,  provisoes,  declarations  and  agreements  hereinafter 
contained. 

8.  And  this  Indenture  also  witnesseth  that,  for   the  Farther 
considerations    aforesaid,   the    said   (mortgagor)  doth   by   these  ^l^or 
presents    assign    unto  the   said  (mortgagee),    his  executors,   ad-  !^*^J*** 
ministrators  and  assigns.  All  that  deed  poll  or  instrument  in  uMmnot. 
writing  purporting  to  be  and  being  a  policy  of  assurance  of  and  in 

the  Law  Property  and  Life  Assurance  Society,  under 
the  common  seal  and  hands  of  two  of  the  directors  of  the  said 
society,  whereby    the  payment   of  the   sum   of  £  sterling 

is  assured  to  be  paid  to  the  said  (mortgagor),  his  executors, 
administrators  or  assigns,  on  the  expiration  of  the  said  term, 
in  consideration  of  the  annual  premium  of  £  payable  on 

the  day  of  ,  in  every  year ;  Together  with  all  sum 

and  sums  of  money  to  become  due  or  recoverable  upon  or  by 
virtue  of  the  said  policy  of  assurance ;  And  all  the  estate,  right, 
title  and  interest,  both  legal  and  equitable,  of  him  the  said 
(^mortgagor)  therein. 

9.  To  HAVE,  hold,   receive   and   take    the   said   deed    poll,  Habeodon: 

policy  of  assurance,  and  all  and  singular  other  the  premises  ^MnsM. 
hereby  asngned,  and  all  benefit  and  advantage  to  be  received 
thereon,  or  derived  therefrom,  unto  the  said  (mortgagee),  his 
executors,  administrators  and  assigns,  to  and  for  his  and  their 
own  absolute  use  and  benefit;  with  full  power  and  authority 
for  him  and  them,  cither  in  his  or  their  own  names,  or  in  the 
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No.  III.      name  or  names  of  the  said  (mortgagor),  his  executors  or  adminis- 

Mortgage  by    trators,   or    Otherwise,   to    ask,    demand,   sue   for,    recover    and 

"'"feafe  fo/'  receive,  all  and  every  the  sum  and  sums  of  money  to  become  due 

residue  of  term;  qj,  recoverable  UDou  or  by  virtue  thereof,  and  to  give  good  and 

and  Assignment  ^  ''  do 

of  a  Policy,  effectual  releases  and  discharges  for  the  same ;  but  subject  never- 
— L  THELESS  to  the  proviso  for  redemption,  and  the  powers,  provisoes,- 
declarations  and  agreements  hereinafter  contained.  [Insert  proviso 
for  redemption  ;  power  of  sale,  and  declaration  of  trust  of  purchase- 
moneys,  in  pursuance  of  the  directions;  foreclosure  clause;  covenant 
from  mortgagor  for  payment  of  principal  and  interest,  and  also  to 
pay  interest  half-yearly,  ut  ante,  Section  II.,  No.  L,  clauses  7 
to  11,  inclusive,  pp.  33  to  38;  Then  insert  further  general 
covenants  from  mortgagor,  that  lease  is  valid  and  subsisting,  and  that 
he  is  possessed  of  the  residue  of  term,  ut  ante.  Section  III.,  No.  L, 
clauses  9,  10,  p.  162  ;  also,  that  all  rents  and  covenants  have  been 
duly  performed,  ut  ib.  No.  IL,  clause  7,  p.  167;  also,  for  quiet 
enjoyment,  freedom  from  incumbrances,  and  for  further  assurance, 
utante.  Section  IL,  No.  I.,  clauses  13  to  15  inclusive,  p.  38;  And 
then  insert  covenant  from  mortgagee  to  keep  up  the  policy  of 
assurance,  with  power  for  mortgagee  to  renew  in  default ;  ut  ante, 
Section  III.,  No.  IL,  clause  E.  in  note,  p.  169;  And- also  to  insure 
against  damage  by  fire ;  ut  ante.  Section  IL,  No.  IL,  clause  B.  in 
note,  p.  48 ;  And  lastly,  add  covenants  from  mortgagee  not  to 
exercise  power  of  sale  without  giving  mortgagor  due  notice,  and  that 
mortgagor  shall  enjoy  until  default;  ut  ib.,  clauses  13  and  14,  p.  49.] 

In  vtitness,  &c. 
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No.  IV. 


MORTGAGE  BY  A  TENANT  FOR  LIFE  FOR  SECURING  THE 
REPAYMENT  OF  £800  AND  INTEREST  BY  FOUR  YEARLY 
INSTALMENTS;  AND  ASSIGNMENT  OF  A  POLICY  OF  AS- 
SURANCE BY  WAY  OF  COLLATERAL  SECURITY. 


I.  Parties. 

8.  Recital  of  settlement  creating  life 
estate. 

3.  That  mortfjagor  haa  insured   hi* 

Ufe. 

4.  Of  agreement  for  loan. 

5.  Tettatum. 

6.  Habendum. 

7.  Further  testatum,  assigning  policy 

of  assurance. 

8.  Proriao  for  redemption. 


9.  Covenant  from  mortgagor  for  pay- 
ment of  principal  ^nd  interest. 

10.  That  he  has  good  right  to  convey 

and  assign. 

11.  For  quiet  enjoyment,  and  freedom 

from  incumbrances. 

12.  For  further  assurance. 

13.  To  attend  assurance  office. 

14.  Not  to  do  any  act  whereby  policy 

may  be  vacated. 


1.  THIS  INDENTURE,  made  the      day  of 


A.D.,  18    ,  PMtiffc 


(a)  An  estate  for  life  is  considered,  in  the  eye  of  the  law.  to  be  a  larger  interest  Practical 
than  an  estate  for  years,  without  any  reference  to  the  length  of  time  the  term  bears  obMnratioM. 
to  the  probable  duration  of  human  existence,  so  that,  in  a  legal  iioiotof  view,  the 
estate  of  a  tenant  (or  life  in  the  last  stage  of  consumption  is  larger  than  an  estate 
limited  for  a  term  of  a  thousand  years  or  upwards.  But  men  of  business  take 
a  very  different  view  of  the  matter,  and  prudently  casting  sside  all  legal  fictions 
and  absurdities,  merely  consider  what  kind  of  estate  or  interest  will  actually  last 
the  longeett  and  thus  afford  them  the  most  substantial  and  permanent  security. 
A  term  of  year*,  therefore,  if  of  any  considerable  length,  is  always  preferable  to 
a  life  eetate,  the  latter  of  which,  from  its  very  nature,  must  always  be  uncertain, 
and  may  at  any  moment  determine  by  the  death  of  the  tenant  fur  life,  so  that  if 
the  security  rested  upon  this  alone,  very  few  persons  would  hasard  the  loan  of 
their  money  upon  so  preoarioas  a  tenure.  Still,  if  the  property  produces  a  good 
and  certain  rental,  a  mere  Ufe  estate,  with  the  aid  of  a  policy  of  assurance  on  the 
life  of  the  tenant  for  life  to  the  amount  of  the  sum  secured,  nuy  be  rendered 
an  arailable  mortgage  security ;  particularly  if  the  rental  is  sufficient  to  allow  of 
the  murtuage  being  paid  off  by  instalment*,  and  fur  which  purpoae  the  above 
form  baa  been  prepared. 

TOL.  II.  M 
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No.  IV. 

Mortgage  by 

Tenant  for  Life 

for  securing 

800L  and 

Interest ;   and 

Assignment  of 

Policy  of 

Assurance, 

4'c. 

Eecital  of 
settlement 
creating  life 
estate. 


Between  {mortgagor),  of,  &c.,  of  the  one  part,  and  {mortgagee), 
of,  &c.,  of  the  other  part. 

2.  Whereas  by  indentures  of  leases  and  release,  bearing  date 
respectively  on  or  about  the         and  days  of         ,  the  inden- 

ture of  release  being  made  between  the  said  {mortgagor)  of  the  first 
part,  {maiden  name  of  wife)  of  the  second  part,  and  {trustees)  of  the 
third  part  (being  a  settlement  made  previously  to  and  in  contempla- 
tion of  a  marriage  then  intended  between  the  said  {mortgagor)  and 
{wife),  which  was  shortly  afterwards  duly  solemnized),  the  messuage 
or  tenement,  fields  or  closes  of  lands,  and  premises  hereinafter 
particularly  described,  were  limited,  after  the  solemnization  of  the 
said  intended  marriage.  To  the  use  of  the  said  {mortgagor)  and 
his  assigns  during  the  term  of  his  natural  life,  without  impeach- 
ment of  waste,  with  remainder  To  the  use  of  the  said  {trustees) 
and  their  heirs,  during  the  life  of  the  said  {mortgagor),  upon  trust, 
to  preserve  the  contingent  remainder  thereinafter  limited,  with 
remainder  to  the  first  and  other  sons  of  the  said  intended  marriage 
in  tail  male  general,  with  divers  remainders  over. 


That  mortgagor 
has  insured  his 
life. 


3.  And  whereas  the  said  {mortgagor)  has  effected  a  policy  of 
assurance  upon  his  life  with  the  Law  Property  and  Life 
Assurance  Society,  in  the  sum  of  800/.,  to  be  paid  to  his 
executors,  administrators  or  assigns,  within  three  calendar  months 
next  after  proof  of  his  death,  at  the  yearly  premium  of  £> 


Of  agreement 
for  loan. 


4.  And  whereas  the  said  {mortgagor)  has  requested  the  said 
{mortgagee)  to  lend  him  the  sum  of  800Z.  on  the  security  of  his 
life  estate  in  the  said  messuage  or  tenement,  fields  or  closes  of 
land,  policy  of  assurance  and  premises,  which  the  said  {mortgagor) 
has  agreed  to  do  upon  having  the  same  conveyed,  assigned  and 
assured  to  him  in  manner  hereinafter  appearing. 


Testatum.  5.   NoW   THIS   INDENTURE  WITNESSETH,   that  in  pursuance  of 

the  said  agreement,  and  in  consideration  of  the  sum  of  800Z. 
sterling  paid  by  the  said  {mortgagee)  to  the  said  {mortgagor),  on 
the  execution  hereof,  the  receipt  of  which  the  said  {mortgagee) 
hereby'  acknowledges,  and  therefrom  doth  by  these  presents 
release,  exonerate,  and  for  ever  discharge  the  said  {mortgagee),  his 
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heirs,  executors,  aUintnistrators  und  assigns;  Hr  the  said  (mart-  No.  iv. 

ffogor)  Doth  by  tliese  presents  grant,  release  and  confirm  unto  Mortgag*  Ay 

the  said  {mortgagei)  and  his  heirs,  All,  &c.  [Describe  parcelt  ^^J^^,^ 

and  insert  general  toords);   And  all  the    estate,    right,  title,  and  f_^*^^^ 

interest,  both   legal  and  equitable,  of  hiiu  the  said  {mortgagor)  Atnjmmmt  nf 

thereon.  Ammmmo*, 

6.  To  HAVE  AND  TO  HOLD  the  Said   mcssuage  or  tenement,  Habendum. 
fields  or  closes  of  land,  and  all  and  singular  other  the  premises 
hereinbefore  described,  and  hereby  granted  and  released,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  (mortgagee)  his 

heirs  and  assigns,  during  the  term  of  the  natural  life  of  the  said 
(tnortgagor)t  without  impeachment  of  waste ;  but  subject  NEVER- 
THELESS to  the  proviso  for  redemption,  and  the  powers,  provisoes, 
declarations  and  agreements  hereinafter  limited,  expressed  and 
contained. 

7.  And  this  Indenture  also  witnesseth,  that  for  the  Funhn- 
considerations    aforesaid   the   said    (mortgagor)   DOTH    by   these  «,»igning*  poijcj 
presents  assign  unto  the  said  (mortgagee),  his  executors,  adminis-  *f  "•"•«*• 
trators  and  assigns,  All  (describe  policy  of  assurance)  and  all  and 

every  sum  and  sums  of  money  which  shall  or  may  at  any 
time  become  due  or  recoverable  upon  or  by  virtue  thereof. 
And  all  the  estate,  right,  title  and  interest,  both  legal  and 
equitable,  of  him  the  said  (mortgagor)  therein.  [Insert  habendum 
and  power  to  receive  and  give  receipts,  as  in  last  precedent,  clause 
9,  p.  175.] 

8.  Provided  always,  that  if  the  said  (mortgagor)  or  his  ProTi«>  for 
aasigns,  shall  pay  unto  the  said  (mortgagee),  his  executors,  ^l*"*^ 
administrators  or  assigns,  the  sum  of  800/.  sterling,  with  interest 

for  the  same  at  the  rate  of  5/.  for  every  100/.  by  the  year,  by  the 
following  instalments:  (that  is  to  say)  the  sum  of  200/.  one-fourth 
part  of  the  said  principal  sum  of  800/1,  and  also  the  sum  of  40^, 
being  one  year's  interest  for  the  whole  thereof,  at  the  rate  aforesaid, 
at  the  end  of  one  year  now  next  ensuing,  and  tlie  like  sum  of 
200/.  or  one  other  fourth  part  of  the  said  sum  of  800/.  at  the  end 
of  each  of  the  succeeding  three  years,  together  with  interest  for 
such  of  the  said  principal  moneys  as  shall  be  then  due  and  owing  at 

n  2 
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No.  IV.  the  rate  aforesaid ;  Then  and  in  such  case,  the  said  {mortgagee)^ 
Mortgage  hy  his  heirs,  cxecutors,  administrators  or  assigns,  will,  at  the  request 
f^r\emring  ^^^  costs  of  the  Said  {mortgagor),  his  executors,  administrators  or 
Mer^ t^^and  ^^^^g^^j  reconvcy  and  reassure  the  said  messuage  or  tenement. 
Assignment  of  fields  or  closcs  of  land  and  premises,  and  also  reassign  the  said 

Policy  of  1  •        /  \      1  • 

Assurance,  policy  of  assurance  unto  the  said  {mortgagor),  his  executors, 
administrators  and  assigns,  free  from  all  incumbrances  created 
therein  by  the  said  {mortgagee),  his  heirs,  executors,  administrators 
or  assigns.  [Insert  power  of  sale ;  indemnity  to  purchasers^  and 
declaration  of  trust  of  purchase  moneys  ;  pursuant  to  directions  laid 
down  in  clause  8,  ante,  No.  I.,  p.  160.] 


Covenant  from 
mortgagor  for 
payment  of 
principal  and 
interest. 


That  he  has 
good  right  to 
convey. 


For  quiet 
enjoyment  and 
freedom  from 
incumbrances. 


9.  And  the  said  (mortgagor),  doth  hereby  for  himself,  his  heirs, 
executors  and  administrators,  covenant  with  the  said  {mortgagee), 
his  executors,  administrators  and  assigns,  that  he  the  said 
{mortgagor)  his  executors  or  administrators,  will  punctually  and 
truly  pay  unto  the  said  {mortgagee),  his  executors,  administrators 
or  assigns,  the  said  sum  of  800/.  and  interest,  by  the  several 
instalments  hereinbefore  mentioned,  when  and  as  the  same  shall 
become  due  and  payable  without  deduction,  according  to  the  true 
intent  and  meaning  of  these  presents. 

10.  And  also  that  he  the  said  {mortgagor),  now  hath  in 
himself  good  right  to  grant  and  release  the  said  messuage  or 
tenement,  fields  or  closes  of  land,  and  also  to  assign  the  said  policy 
of  assurance,  unto  and  to  the  use  of  the  said  {mortgagee),  his  heirs, 
executors,  administrators  and  assigns,  according  to  the  respective 
nature  •end  qualities  of  the  said  premises  in  manner  aforesaid. 

11.  And  also,  that  all  and  singular  the  said  premises  may 
from  henceforth  be  held  and  enjoyed  accordingly,  without  let,  suit, 
eviction,  interruption,  denial,  or  disturbance  of  or  by  any  person 
or  persons  whomsoever,  and  that  free  from  all  incumbrances 
whatsoever. 


Fur  further 
assurance. 


12.  And  further,  that  the  said  {mortgagor),  and  all  persons 
rightfully  claiming  any  estate  or  interest  under  him  in  the  said 
mortgaged  premises,  will  from  time  to  time,  and  at  all  times 
hereafter,  at  the  request  of  the  said  {mortgagee),  his  executors. 
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administrators  or  assigns,  but  at  the  costs  of  tho  said  {mortgagor),  his      No.  iv. 
executors,  administrators  or  assigns,  enter  into,  execute  and  perfect    Mortgof  ly 
all  such  further  assurances  for  the  more  perfectly  or  satisfactorily    X^ujuTiiy 
assuring  and  confirming  the  said  messuage  or  tenement,  fields  or     *^^  "^ 
closes  of  land,  {)olicy  of  assurance  and  premises,  unto  and  to  the  Aui^mmmiu  of 
use  of  the  said  {mortgagee),  his  heirs,  executors,  administrators  and     AuHnmet, 
•sugns,  according  to  the  respective  nature  and  quality  of  the  said         '^^' 
premises  and  the  true  intent  and  meaning  of  these  presents,  as 
the  said  (mortgagee),  his  executors,  administrators  or  assigns,  or  his 
or  their  counsel  in  the  law,  shall  require.     [Insert  covenant  from 
mortgagor  to  keep  up  policy,  with  power  for  mortgagee  to  renew  in 
default,   and  charge  the  expenses  on  mortgaged  premises ;  ut  ante, 
Na  II.,  clause  E.  in  note,  p.  169.] 

13.  And  also  that  he  the  said  (mortgagor),  will  from  time  to  To  attend  at 
time,  whenever  thereunto  requested  by  the  said  (mortgagee),  his  *"'"*°** 
executors,  administrators  or  assigns,  attend  personally  at  any  such 

office  of  assurance  as  aforesaid,  and  give  such  information  respecting 
his  health,  age,  or  otherwise,  as  shall  be  requisite,  in  order  that  an 
assurance  may  be  effected  on  his  life  by  the  said  (mortgagee),  his 
executors,  administrators  or  assigns. 

14.  And  also  that  he  the  said  (mortgagor),  will  not  do  any  Not  to  do  any 
act  whereby  the  said  policy  of  assurance  shall  or  maybe  vacated,  ^h^  ma/b* 
prejudiced   or  endangered   in   any   manner  howsoever.      [Add  ^**^'**^- 
covenants  from  mortgagee  not  to  exercise  power  of  sale  without  giving 
mortgagor  due  notice  thereof;  and  that  mortgagor  shall  enjoy  until 
default;  ut  ante.  Section  II.,  clauses  13  and  14,  p. 49.] 

In  witness,  &o. 
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MORTGAGE  OF  RENTS  AND  TRUST  MONEYS,  WHICH  HAVE 
BEEN  DEVISED  TO  THE  SEPARATE  USE  OF  A  MARRIED 
WOMAN  FOR  LIFE,  AND  AFTER  HER  DECEASE,  UPON  TRUSTS 
FOR  SALE  FOR  THE  BENEFIT  OF  ALL  HER  CHILDREN  LIVING 
AT  THE  TIME  OF  HER  DEATH ;  THE  HUSBAND,  WIFE,  AND 
CHILDREN  BEING  ALL  CONCURRING  PARTIES,  AND  A 
POLICY  OF  ASSURANCE  UPON  ONE  OF  THE  CHILDREN'S 
LIVES  BEING  ASSIGNED  BY  WAY  OF  COLLATERAL  SECURITY. 


1.  Parties. 

2.  Recital  of  will  devising  the  mort- 

gaged premises. 

3.  That  two  sons  and  one  daughter 

are  the  only  children. 

4.  That  youngest  son  has  effected  a 

policy  of  assurance  on  his  life. 

5.  Of  agreement  for  loan. 

6.  First  testatum  by  which  wife  as- 

signs her  life  interest. 

7.  Habendum  to  mortgagee  during 

life  of  wife. 


8.  Further  testatum,  by  which  sons 

and  daughter  release  their    in- 
terests. 

9.  Habendum. 

10.  Proviso  for  redemption. 

1 1 .  Covenants  for  payment  of  principal 

and  interest. 

12.  That  mortgagors  have  good  right 

to    assign    their   respective   in- 
terests. 

13.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

14.  For  further  assurance. 


Parties.  1.  THIS  INDENTURE,  made  the      day  of         A.D.  18    , 

Between  (  Christian  name\  the  wife  of  {husband)  of,  &c.,  of  the 
first  part,  the  said  (husband),  of  the  second  part,  (two  sons  and  an 
unmarried  daughter  of  husband  and  wife),  of  the  third  part,  and 
(mortgagee)^  of,  &c.,  of  the  fourth  part. 
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S.  Wbbseas  (testator),  lato  of,  &c.,   by  his  last  will,   datod       V^V. 
the  Jay  of  ,  amongst  other  devises  and  bequests,    Marig^*^ 

deviticd  ALL,  &a  [Describe  parcels'],  with  their  appurtenances  jy^  rfmm 
unto  and  to  tlie  use  of  {two  trustees),  their  heirs  and  assigns,  upon    ^^^** 
TRUST,  to  pay  the  rents  and  profits  thereof  unto  her  the  said  o/a  ilarritd 
{Christian  name)  the  wife  of  the  said  (husband),  during  the  term  of     /^e,  ^. 
her  natural  life,  for  her  sole  and  separate  use ;  and  after  her  decease,  ^^j^^^^ 
UPON  TUU8T  to  sell  tlie  same  hereditaments  and  premises,  and  <i«^»*»i  *)» 

mortgagad 

divide  the  proceeds  of  such  sale  amongst  all  her  children  who  prcmMa. 
should  be  living  at  the  time  of  her  decease,  in  equal  shares  as 
tenants  in  common.  And  the  said  testator  having  died  shortly 
after  making  his  said  will,  without  having  altered  or  revoked  it  in 
any  way,  the  same  was  duly  proved  by  the  executors  therein 
named,  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury, 
on  the  day  of 

3.  And  whereas  the  said  (two  sons)  and  (daughter)  are  the  only  ^'j  one**  *** 
children  of  the  said  (  Christian  name),  the  wife  of  the  said  (husband)  daughter  an 
now  living,  and  all  of  them  have  attained  the  age  of  twenty-one  chUdrea. 
years ;  the  said  (i/oungest  son),  the  youngest  of  the  said  children, 

having  attained  that  age  on  the  day  of  last. 

4.  And  whereas  the  said  {youngest  son)  has  effected  a  policy  ^^*^**°^^ 
of  assurance  on  his  life  in  the  Law  Property  and  Life  Assu-  •  policy  of 

o  •     ^L  on  /■    \  aaaunmce  on  hi* 

RANGE  OOCIETY,  in  the  sum  oi  Jb  .  (a)  life. 

5.  And  whereas  the  said  (mortgagee),  at  the  request  of  t^e  J^  JJ[]J^™^ 
8ud  parties  hereto  of  the  first,  second  and  tliird  parts,  hath  agree<l 

to  advance  them  the  sum  of  £  upon  the  security  of  their 

respective  estates  and  interests  in  the  said  rents  and  profits,  trust 
moneys,  policy  of  assurance  and  premises,  upon  having  the  same 
made  over,  released,  assigned  and  assured  to  him  the  said  (mort- 
gagee) in  manner  hereinafter  appearing. 

6.  Now  THIS  TvnEVTURE  witnesseth,  that  in  consideration  r»«t  taetatnm, 

bj  whidi  wiU 


(a)  As  the  truato  in  favour  of  the  ehildnn  are  ooutinKcot  on  their  lurvivioff  fn^oa^ 
their  mother,  it  is  oeoeHuytodreotapolMjof  aMuranoe  on  one  at  leait  of  their  lo^Matiaat. 
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Mortgage  of 
Rents  and 

Trust  Moneys 
devised  to 

separate  tise 

of  a  Married 
Woman  for 
Life,  ^c. 

wife  assigns  her 
life  interest. 


of  the  sum  of  £  sterling,  paid  by  the  said  (mortgagee)  to  the 

said  (husband),  and  {Christian  name),  his  wife,  {two  sons),  and 
(daughter),  on  the  execution  hereof,  the  receipt  of  which  the  said 
{husband)  and  {wife),  (two  sons)  and  {daughter),  do,  and  each  and 
every  of  them,  doth  hereby  acknowledge,  and  therefrom  do,  and 
each  and  every  of  them  doth  release,  exonerate  and  for  ever  dis- 
charge the  said  {mortgagee),  his  heirs,  executors,  administrators  and 
assigns.  She  the  said  (  Christian  name),  the  wife  of  the  said  {hus- 
band), in  exercise  of  every  power  of  disposition  limited  unto  or  vested 
in  her  under  and  by  virtue  of  the  said  hereinbefore  recited  will  of 
the  said  {testator)  deceased,  or  otherwise  howsoever  (and  at  the 
request  and  with  the  privity  and  approbation  of  the  said  {husband), 
testified  by  his  -being  a  party  hereto),  doth  by  these  presents 
appoint,  and  by  way  of  further  assurance  doth  also  grant,  release 
and  assign  unto  the  said  {mortgagee),  his  executors,  administrators 
and  assigns,  all  those  the  aforesaid  rents  and  profits  which  shall 
from  henceforth  become  due  and  payable  for  or  in  respect  of  the  said 
hereditaments  and  premises  comprised  in  the  said  hereinbefore 
recited  will,  and  thereby  devised  upon  trust  for  the  separate 
use  of  the  said  {Christian  name),  the  wife  of  the  said  {husband), 
durincr  her  life  as  hereinbefore  mentioned. 


Habendnm  to 
mortgagee 
during  life  of 
Tiife. 


7.    To   HAVE,    HOLD,    RECEIVE,    TAKE    AND   ENJOY    the     Said 

rents  and  profits,  and  all  and  singular  other  the  said  hereby 
assigned  premises,  unto  the  said  {mortgagee),  his  executors, 
administrators  and  assigns,  from  henceforth,  during  the  remainder 
of  the  natural  life  of  the  said  (  Christian  name),  the  wife  of  the  said 
{husband),  and  for  all  other  the  estate,  term  and  interest  of  her  the 
said  (  Christian  name),  the  wife  of  the  said  {husband)  therein,  {b) 


Further  8.   AnD    THIS    INDENTURE    ALSO   WITNESSETH,    that    for    the 

testatum,  by  ^  ^  _  ^  ^  ' 

which  sons  and  considerations  aforesaid,  the  said  {two  sons)  and  {daughter)  DO,  and 


Practical  (6)  It  is  a  very  common  practice  in  assurances  of  the  above  kind,  to  insert  a 

remarks.  power  of  attorney  from  the  wife  to  receive  and  enforce  payment  of  the  rents 

and  profits,  and  to  give  receipts  for  the  same,  but  this  is  unnecessary  ;  and  in  fact 
it  is  technically  incorrect,  as  a  married  woman  is  incapacitated  from  appointing 
an  attorneyi  whilst  her  simple  assignment  alone,  as  in  the  above  form,  is  amply 
sufficient  to  entitle  the  mortgagee  to  call  upon  the  trustees  for  the  payment  of 
the  rente  and  profits. 
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each  and  every  of  them  doth  by  these  presents  grant,  release,       No.  V. 

anign,  set  over,  ratify  and  confirm,  unto  the  said  {mortgcufee)^  his    Mangagtof 

executors,  administrators  and  assigns,  all  and  every  the  sum  and  j^^^y^^. 

sums  of  money,  rents,  profits,  interest  and  annual  produce  which      *^"'*» 

Mp&ntt  tut  <^ 
shall  become  due  and  payable  unto  them  the  said  {two  sons)  and     a  Marritd 

(daughter),  under  or  by  virtue  of  the  said  recited  will  of  the  said      i^^ 

(testator)  deceased ;  and  all  their  several  and  respective  estates        "~~~ 

and  interests  therein.  nlmmi 

tbtiriatiiwt 

9.  To   HAVE,     HOLD,    RECEIVE,    TAKE    AND    ENJOT    the    Said  Habendiim. 

sums  of  money,  and  all  and  singular  other  the  premises  hereby 
granted,  released  and  assigned,  or  otherwise  assured  unto  the  said 
{mortgagee\  his  executors,  administrators  and  assigns,  as  and  for 
his  and  their  proper  moneys,  chattels  and  eifeots ;  [Insert  assign- 
ment by  youngest  son  of  the  policy  of  assurance,  **  whereby  the  sum 
of  £  is  expressed  to  be  assured  upon  the  life  of  the  said 

{youngest  son),  to  be  paid  to  his  executors,  administrators  and 
assigns,  within  three  calendar  months  next  after  proof  of  his 
death  shall  have  been  received  by  the  directors  for  the  time  being 
of  the  said  company,  in  consideration  of  the  annual  premium 
of  £  ,  on  the  day  of  in  every  year ; "  And  also 

the  habendum^  pursuant  to  the  forms;  clauses  8  and  9,  ante.  No.  III., 
p.  175.] 

10.  Provided  always,  and  it  is  herebt  declared,  that  Pro»iM  for 
if  the  said   parties  hereto   of  the   first,  second   and  third  parts,     *°^ 
or   either   of  them,   their    or    either   of  their   heirs,   executors, 
administrators  or  assigns,  shall   on   the  day  of  next, 

pay  unto  the  said  (mortgagee),  his  executors,  administrators  or 
assigns,  the  full  sum  of  £  sterling,  together  with  interest 

for  the  same  at  the  rate  of  £  for  every  lOOZ.  by  the  year 

without  deduction.  Then  the  said  (mortgagee),  his  executors, 
administrators  or  assigns  will,  at  the  request  and  costs  of  the  person 
or  persons  for  the  time  being  beneficially  entitled  to  the  equity  of 
redemption  of  the  said  rents  and  profits,  trust  moneys,  policy  of 
assurance  and  premises,  reassign  and  reassure  the  same  rents 
and  profits,  trust  moneys,  policy  of  assurance  and  premises  in 
such  manner,  and  for  the  same  ends,  intents  and  pur{K)se8,  as  the 
said  mortgaged  premises  were  applicable  immediately  before  the 
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No.  V.      execution  of  these  presents,  or  as  near  thereto  as  the  death  of 

Mortgage  of  parties,  and  other  circumstances,  will  then  permit,  free  from  aU 

Trust  Moneys  incumbrances  created  therein  by  the  said  {mortgagee),  his  executors, 

devised  to     administrators  and  assigns.     [Insert  power  of  sale ;  indemnihf  to 

separate  use  o  l  i  ^  '  u 

of  a  Married  purchasers ;  and  declaration  of  trust  of  purchase  moneys  ;  ut  ante. 

Woman  for  _ 

Life,  #c.      No.  I.,  clause  8,  p.  1 60.] 

Covenants  for 

payment  10.  And  the  Said  parties  hereto  of  the  first  three  parts,  the  said 

interest.  (Jiusband)  hereby  covenanting  for  and  on  the  behalf  of  the  said 

( Christian  name)  his  wife,  do  hereby  for  themselves,  their  heirs, 
executors  and  administrators,  jointly  and  severally  covenant  with 
the  said  (mortgagee),  his  executors,  administrators  and  assigns, 
that  they  the  said  parties  hereto  of  the  first  three  parts,  or  some 
or  one  of  them,  or  their  executors,  administrators  or  assigns,  will 
on   the  day  of  next,   punctually  pay   unto  the  said 

(mortgagee),  his  executors,  administrators  or  assigns,  the  sum  of 
£  sterling,  together  with  interest  for  the  same  at  the  rate 

of  £  for  every  lOOZ.  by  the  year,  without  deduction,  (c) 

That  mortga-         12.  And  ALSO  that  the  Said  parties  hereto  of  the  first  three 

good  right        parts,  or  some  or  one  of  them,  now  have  or  hath  in  themselves, 

resJiSe*'^^''^    herself,  or  himself,  good  right  to  appoint,  grant,  release,  assign  or 

interests.  otherwise  assure  the  said  rents  and  profits,  trust  moneys,  policy  of 

assurance  and  premises,  unto  the  said  (mortgagee),  his  executors, 

administrators  and  assigns,  in  manner  aforesaid,  according  to  the 

true  intent  and  meaning  of  these  presents. 

For  quiet  13.  And  ALSO  that  the  Same  rents  and  profits,  trust  moneys, 

freedom  from  policy  of  assuraucc  and  premises,  shall  or  may  be  held  and  enjoyed 
accordingly,  without  let,  hindrance,  denial  or  disturbance  of  or  by 
any  person  or  persons  whomsoever,  And  that  free  from  all 
incumbrances  whatsoever. 


incumbrances. 


assurance. 


For  further  14.  And  FURTHER,  that  the  said  parties  hereto  of  the  first, 

second  and  third  parts,  and  all  persons  rightfully  claiming  any 
estate  or  interest  in  the  said  rents  and  profits,  trust  moneys,  poficy 


Practical  (c)  If  interest  is  to  be  paid  half  yearly,  insert  clause  11;  ut  ante,  Section  II., 

directioDB.  No.  I.,  p.  38. 
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of  aasaranco  and  premises,  shall  and  will  from  titne  to  time,  and  at       ^'^  V 
all  times  during  the  continuance  of  this  mortgage  security,  at  the    Mortgagt  of 
request  of  the  said  {inortgagee\  his  executors,  administrators  or  jy,^  Mmam 
assiirns,  but  at  the  costs  of  the  said  parties  hereto  of  the  first  three     <'■««'  *> 
parts,  their  executors,  administrators  or  assigns,  enter  into,  execute   o/a  MarrUd 
and  perfect  all  such  further  assurances,  for  the  more  perfectly  or      ^y«,  ^ 
satisfactorily  assuring  and  confirming  the  said  rents  and  profits, 
trust  moneys,  policy  of  assurance  and   premises,   unto   the   said 
{inortgagte)y  his  executors,  administrators  and  assigns,  as  the  said 
{mortgagee)^   his  executors,   administrators   or   assigns,   or  his  or 
their  counsel  in  the  law,  shall  require.     [Add  covenant  to  keep  up 
policy  of  assurance^  with  power  for  mortgagee  to  renew  in  default ; 
ut  ante,  No.  II.,  clause  E.  in  note,  p.  169  ;  And  also,  that  youngest 
son  will  attend  personally  cU  assurance  office^  and  will  not  do  any 
act  whereby  policy  may  he  prejudiced;  as  in  last  precedent^  clauses 
13  and  14,  p.  181;  And  then  insert  covenant  from  mortgagee 
not  to  exercise  power  of  sale  without  giving  mortgagor  due  notice ;  and 
that  mortgagor  shall  enjoy  until  default ;  ut  ante,  Section  XL,  Na  XL, 
clauses  13  and  14,  p.  49.] 

In  witness,  &c. 
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No.    VI. 


MORTGAGE  BY  TRUSTEES  OF  1,000  YEARS'  TERM,  CREATED  BY 
A  MARRIAGE  SETTLEMENT  FOR  THE  PURPOSE  OF  RAISING 
MONEY  FOR  THE  TRUSTS  OF  THE  SETTLEMENT, 


1.  Parties. 

2.  Recital  of  settlement  creating  term. 

3.  Of  application  for  loan. 

4.  Testatum. 


5.  Habendum. 

6.  Proviso  for  redemption. 

7.  Covenant  from  trustees  that  they 

have  done  no  act  to  incumber. 


Parties. 


Recital  of 
settlement 
creating  term. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  18  , 
Between  {trustees  of  marriage  settlement)  of  the  one  part,  and 
(mortgagees)  of  the  other  part. 

2.  "Whereas  by  indentures  of  lease  and  release,  dated  respec- 
tively the  and  days  of  ,  in  the  year  18  ,  the 
indenture  of  release  being  made  between  (husband)  of  the  first 
part  (wife)  of  the  second  part,  and  the  said  (trustees)  of  the  third 
part,  (being  a  settlement  made  previously  to  the  marriage  of  the 
said  (husband)  and  (wife),  which  was  shortly  afterwards  duly 
solemnized),  the  messuages,  tenements,  lands  and  premises  herein- 
after described  were  limited,  from  and  immediately  after  the 
solemnization  of  the  said  intended  marriage,  to  the  use  of  the  said 
(trustees),  their  executors,  administrators  and  assigns,  for  the  term 
of  1,000  years,  without  impeachment  of  waste,  upon  trust  by  sale 
or  mortgage  of  the  said  messuages,  tenements,  lands  and  premises, 
or  a  competent  part  thereof,  for  all  or  any  part  of  the  said  term, 
to  levy  and  raise  the  sum  of  £            for  certain  purposes  in  the 
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now  reciting  indenture  declared ;  and  which  said  indenture  also      Mo.  VI 

contains  a  proviso,  that  the  receipt  or  receipts  in  writing  of  the  Mon^aga  hg 

said  (trustees),  or  the  survivor  of  them,  his  executors  or  adminis-  .^iUf*^*"^ 

\  /'  '  1,000     unnri 


trators,  or  other  the  trustees  or  trustee  for  the  time  being  actinir  ter^ertaudbf 
in  the  execution  of  the  trusts  therein  contained,  should  be  a  ftttlmma,  ifr 
sufficient  discharge  to  any  purchaser  or  mortgagee  of  the  said 
premises,  for  so  much  money  as  therein  should  be  expressed  to 
have  been  received ;  and  that  such  purchaser  or  mortgagee  should 
not  afterwards  be  obliged  to  see  to  the  application  thereof,  or  be 
accountable  for  the  misapplication  or  nonapplication  of  the  same 
or  any  part  thereof. 

3.  And  whereas  the  said  (trustees)  have  requested  the  said  ^^  "pplication 

,       for  loko. 

{mortgagee)  to  advance  them  the  sum  of  £  ,  on  the  security 

of  the  Buid  messuages,  tenements,  lands  and  premises,  which  the 
said  {mortgagee)  has  agreed  to  do. 

4.  Now  THIS  Indenture  witnesseth  that  in  consideration  of  Te«t»itim. 
the  sum  of  £  sterling  paid  by  the  said  (mortgagee)  to  the 

said  (morgagor)  on  the  execution  hereof,  the  receipt  of  which  the 
said  (trustees)  do  hereby  acknowledge,  and  therefrom  release, 
exonerate  and  for  ever  discharge  the  said  (mortgagee),  his  heirs, 
executors,  administrators  and  assigns ;  They  the  said  (trustees)  DO 
by  these  presents  assign  unto  the  said  (mortgagee),  his  executors, 
administrators  and  assigns,  all  [Describe  parcels];  And  all 
rights,  members  and  appurtenances  to  the  said  premises  belonging 
or  appertaining ;  And  all  the  estate,  right,  title  and  interest,  both 
legal  and  equitable,  of  them  the  said  (trustees)  therein ;  Together 
with  all  deeds  and  writings  relating  to  the  title  of  the  said  pjc- 
mises,  in  the  custody  or  power  of  the  said  (trustees),  or  either  of 
them,  or  which  they  or  either  of  them  can  procure  without  suit 

5.  To  HAVE  AND  TO  HOLD  the  Said   messuages,  tenements,  Htbendam, 
lands,  and  all  and  singular  other  the  premises  hereinbefore  de- 
scribed, and  hereby  granted  and  released  with  their  appurtenances 

unto  the  said  (mortgagee),  his  executors,  administrators  and  assigns, 
from  henceforth,  for  all  the  unexpired  residue  of  the  said  term  of 
1,000  years ;  SUBJECT  nevertheless  to  the  proviso  for  redemi>- 
tion  hereinafter  contained ;  (that  is  to  say,) 
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No.  vi.         6.  Provided  always,  and  it  is  hereby  declared,  that  if 

Mortgage  hy    the  Said  {trustees),  their  executors,  administrators  or  assigns  shall, 

ifiQO^eaX'    '^^   *^®  *^*y  ^^  »    P^y  ^^^^  the  said  {mortgagee'),  his 

term  a-eated  by  executors,  administrators  or  assigns,  the  sum  of  £  sterling, 

o  Marriage  a      /  <=> 

SeuleToent,  ^c.  together  with  interest  for  the  same,  at  the  rate  of  £  for 

Proviso  for  every  lOOZ.  by  the  year,  then  the  said  {mortgagee),  his  executors, 
redemption.  adminstrators  or  assigns  will,  at  the  request  and  costs  of  the  said 
{trustees),  their  executors,  administrators,  or  assigns,  reassign  and 
reassure  all  and  singular  the  said  hereby  assigned  mortgaged 
premises,  unto  the  said  {trustees),  their  executors,  administrators 
and  assigns,  for  all  the  then  unexpired  residue  of  the  said  term  of 
1,000  years,  free  from  all  incumbrances  created  therein  by  the 
said  {mortgagee),  his  executors,  administrators,  or  assigns. 

Covenant  from  ?.  And  the  Said  {trustees)  do  hereby  for  themselves  and  their 
they  have  done  respective  heirs,  executors  and  administrators,  severally  covenant 
incumber  with  the  Said  {mortgagee)^  his  executors,  administrators  and  assigns, 

that  they  the  said  {trustees)  respectively  have  not  done  or  per- 
mitted any  act  whereby  the  said  messuages,  tenements,  lands  and 
premises  hereby  assigned,  or  any  part  thereof,  can  be  incumbered, 
or  prejudicially  affected  in  any  manner  howsoever.(a) 

In  witness,  &c. 


Practical  (a)  As  the  mortgagors  act  in  the  character  of  trustees  only  and  take  no 

remarks.  beneficial  interest  in  the  money  borrowed,  they  cannot  be  called  upon  to  enter 

into  any  further  covenants  than  that  they  have  done  no  act  to  incumber. 
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No.  VIL 


MORTGAGE  OF  AN  EQUITY  OF  REDEMFFION  OF  LEASEHOLD 
PREMISES  BY  WAY  OF  UNDERLEASE. 


1.  Parties. 

3.  Beoital  of  prior  niortf^af^ 

3.  That  principal  and  some  arrear  of 

interest  is  still  due. 

4.  Of  agreement  for  loan. 

5.  Testatum. 


6.  Power  of  sale. 

7.  Covenant  from  mortgagor  that,  sub- 

ject to  pre-existing  mortgage, 
mortgagor  has  good  right  to 
demise. 

8.  For  further  assurance. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  185  , 
Between  {mortgagor)^  of,  &c.,  of  the  one  part,  and  {present 
{mortgagee),  of,  &c,  of  the  other  part. 


Partlflt. 


2.  Whereas  by  indenture  dated  the 


day  of 


,  made  R«citalrfp»w0r 

OK  IO0fUBBC6w 

between  {mortgagor),  of,  &c.,  of  the  one  part,  and  {first  mortgagee), 
of  the  other  part,  the  said  {mortgagor),  in  consideration  of  the  sum 
of  5001.  then  paid  to  him  by  the  said  {Jirst  mortgagee),  demised  the 
leasehold  premises  hereinafter  described,  unto  the  said  {first 
mortgagee)^  his  executors,  administrators  and  assigns,  from  thence- 
forth for  the  residue  of  a  term  of  ninety -nine  years,  except  the 
last  seven  days  thereof,  subject  to  a  proviso  for  redemption,  on 
payment  by  the  said  {mortgagor),  his  executors,  administrators  or 
astfigns,  unto  the  said  {first  mortgagee),  his  executors,  adminis- 
trators or  assigns,  of  the  sum  of  1 ,500/.,  and  interest  at  the  rate  of 
5L  for  every  100/.  by  the  year,  on  a  certain  day  therein  mentioned 
and  since  past,  and  also  subject  to  certain  powers  of  sale  in  the 
now  reciting  indcniure  contained. 
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No^^i.         3.  And  whereas  the  said  principal  sum  of  £  still  remains 

Mortgage  of   due  to  the  Said  {first  mortgagee)  upon  his  said  recited  mortgage 
RedenqAwnof  Security,  but  all  interest  in  respect  of  the  same  has  been  duly  paid 

LeasehoU       ^p    ^q    jj^g 
Premises  by        *• 

way  of  Under-  hereby  certify  and  declare. 

lease. 


day  of  last,  as  the  said  (mortgagor)  doth 


That  principal, 

and  some  arrear 

of  interest  is 

still  due.  1  •  p     1  • 

Of  agreement     ^°  *"®  sccurity  of  the  equity  of  redemption  of  the  said  leasehold 
for  loan.  premises. 


4.  And  whereas  the  said  (  present  mortgagee),  at  the  request 
of  the  said  (mortgagor),  has  agreed  to  advance  him  the  sum  of  '2001. 


Testatum. 


5.  Xow  THIS  Indenture  witnesseth,  that  in  consideration 
of  the  sum  of  2001  sterling,  paid  by  the  said  {present  mortgagee) 
to  the  said  {mortgagor),  on  the  execution  hereof,  the  receipt  of 
which  the  said  {mortgagor)  hereby  acknowledges,  and  therefrom 
doth  release,  exonerate,  and  for  ever  discharge  the  said  {present 
mortgagee),  his  heirs,  executors,  administrators  and  assigns; 
He  the  said  {mortgagor)  doth  by  these  presents  grant,  bargain, 
sell  and  demise  unto  the  said  {present  mortgagee).  All,  &c. 
[Describe  parcels,  and  insert  general  words,  hut  omit  the  all-estate 
clause;  and  ijs S^KI  habendum,  ut  atite.  No.  I,,  clause  6,  p.  160, 
and  add  to  the  end  thereof]  ;  SUBJECT  nevertheless,  to  the  said 
hereinbefore  recited  mortgage,  and  the  principal  moneys  and 
interest  thereby  secured,  and  the  powers  of  sale  therein  contained ; 
and  also  subject  to  the  proviso  for  redemption,  and  the  powers, 
provisoes,  declarations  and  agreements  hereinafter  contained. 
[Insert  proviso  for  redemption,  ut  ante,  No.  I.,  clause  7,  p.  160.] 


Power  of  sale.  6.  PROVIDED  ALSO,  that  if  default  shall  be  made  inpayment 
of  the  said  sum  of  200Z.,  or  the  interest  thereof!,  or  any  part  of 
the  same,  respectively,  at  the  time  hereinafter  appointed  for 
payment  thereof,  it  shall  be  lawful  for  the  said  (present  mort- 
gagee), his  executors,  administrators  or  assigns,  at  any  time  there- 
after, (but  subject  NEVERTHELESS,  and  without  prejudice  to 
the  said  hereinbefore  recited  mortgage  security,  [Continue 
power  of  sale  according  to  the  directions  given ;  ante.  No.  I., 
clause  8,  p.  160;  Also  covenant  for  payment  of  principal  and 
interest,  ut  ante.  Section  II.,  No.  I.,  clauses  10  and  11,  pp.  37 
and   38.       Also,    that   lease   is    a    valid  and  subsisting   lease; 


MODERN  OOlPfarANCINO.  193 

that    mortgagor  is  possessed  of  term ;    tJiat  he  will  pay  rents  and      Na  VIL 
perform  covenants y   ut  ante,    No.   I.,   clauses    9   to    11   inclusive,    Mortaaf$^ 
p.  162.]  Z^K/ 

LeattkoU 

7.  And  also  that  (subject  to  the    said  recited  'mortgage  wap  of  Undar- 

security),  the  said  (mortgagor)  now  hath  in  himself  good  right  to        

demise  the  said  leasehold  messuage   or  tenement  and  premises,  Co»en»Dt  from 
with  the  appurtenances,  unto  the  said  (  mortgagee),  his  executors,  subifct  to 
administrators  and  assigns,  for  all  the  residue  of  the  said  term  of  mortgage, 
ninety-nine  years,  excepting  the  last  day  thereof,  according  to  the  !J^*right  to* 
true  intent  and  meaning  of  these  presents.     [Add  covenant  for  d'n"** 
quiet  enjoyment,  and  freedom  from  incumbrances ;  ut  ante,  No.  I., 
clause  13,  p.  162,  but  add  at  the  end,  except  the  said  hereinbefore 
recited  mortgage  security.] 


umnnaca. 


8.  And  moreover  that  the  said  {mortgagor)  and  all  persons  For  farther 
rightfully  claiming  any  estate  or  interest  in  the  said  leasehold 
messuage  or  tenement  and  premises  (except  persons  claiming  in 
respect  of  the  said  hereinbefore  recited  mortgage  security.) 
[Continue  covenant  for  further  assurance,  ut  ante.  No.  I.,  clause 
14,  p.  163;  to  which  add  covenants  from  mortgagee  not  to  exercise 
power  of  sale  without  giving  mortgagee  due  notice,  and  that  mortgagee 
shall  enjoy  until  default,  ut  ante.  Section  II.,  No.  II.,  clauses  13 
and  14,  p.  49.] 

In  witness,  &o. 


VOL.   IL 
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Section  IV. 

MORTGAGES    AND    COPYHOLD   AND 
CUSTOMARY   ESTATES. 


No.    I.— CoNDITIONAIi    SUKBBNDEB   OF   CoPYHOLDS. 

No.  II. — Deed  of  Covenant  to  accompany  a  conditional  Subbendbb  of 
Copyholds,  with  a  Poweb  of  Sale,  and  Usual  Covenants. 

No.  in. — Covenant  to  Subeendeb  Copyholds  of  Inheeitancb,  with 
USUAL  Powees  of  Sale.    Vabiation,  whebe  the  Suebendee  is  made 

BY   AtTOENEY. 

No.  IV. — Bond  to  accompany  a  Conditional  Suebendee  of  Copyholds. 
No.  V. — Defeasance   on    a    Suebendee   of    Copyholds,    to    which    the 

MOBTGAGEE   HAS   BEEN   ACTUALLY   ADMITTED    TeNANT. 

No.    VI. MOBTGAGE   OF   CoPYHOLDS   HELD   FOE  FoUB   LiVBS   SUCCESSIVELY. 

No.  VII. ^MoETGAGE   OF   CoPYHOLDS    HELD   FOE   ThEEE   LiVES,   WITH    CoVB- 

NANT     UPON     THE     DBOPPING     OF    EITHEB   OF    THE     LlVES     TO    EFFECT 

Policy  of  Assueanck  upon  thb  Life  of  One  of  the  Subvivoes. 

No.  VTII. — Declaeation  of  the  Uses  of  a  Suebendee  of  Copyhold 
Pbemises  whebe  pabt  of  the  Pubchase  Money  is  to  be  allowed 
to  bemain  upon  Mobtgage. 

No.  IX. — ^Mobtgagb  of  an  Equity  op  Redemption  of  Copyholds, 
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No.   T. 


CONDITIONAL  SURRENDER  OUT  OF  COURT  OF  COPYHOLDS,  (a) 


Manor  of  B ,     -j  BE  IT  REMEMBERED,  that  on  the 

in  the  i-  day  of  {mortgagor)  of,   &c, 

County  of  Somerset.  J  one  of  the  customary  tenants  of  the  said 
manor,  came  before  {steward),  esquire,  steward  of  the  said  manor, 
and  in  consideration  of  the  sum  of  £  then  paid  to  the  said 

{mortgagor)  by  {mortgagee)  of,  &c.,  surrendered  out  of  court  into 
the  bands  of  the  lord  of  the  said  manor,  by  the  hands  and  accept- 
ance of  the  said  steward,  by  the  rod,  according  to  the  custom  of 
the  said  manor,  All,  &c.  [Here  describe  parcels^l  and  all 
righta,  members  and  appurtenances  to  the  said  copyhold  or  cus- 
tomary hereditaments  and  premises  belonging,  and  all  the  estate, 
right,  title  and  interest,  both  legal  and  equitable,  of  the  said 
{mortgagor)  therein,  to  the  use  of  the  said  {mortgagee)^  his  heirs  and 
assigns  for  ever,  to  hold  by  copy  of  court  roll,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  at  the  rents, 
hcriots,  duties,  suits  and  services  to  be  paid  and  performed  to  the 
lord  of  the  said  manor,  for  or  in  respect  of  the  said  copyhold  or 
customary  hereditaments  and  premises,  and  of  right  accustomed ; 


(a)  Where  txxj  copyhold  or  customary  lands   or  hereditaments  shall  be  Pnetkal 
n)ort|taf(ed  by  means  of  a  conditional  surrender  or  grant,  the  ad  valorem  du^  obMrntions 
will  be  chariteable  on  the  surrender  or  grant,  or  the  memorandum  thereof,  if  ••  to  th«  stamp 
made  oat  of  court,  or  on  the  copy  of  court  roll  of  surrender  and  grant  if  <*"**«•• 
made  in  court;  unless  the  copyholds  be  mortgaged,  together  with  otlier  pro|)crty 
for  securing  one  and  the  tame  sum  of  money,  for  in  the  latter  case  the  ad 
valorem  duty  will  be  charged,  and  the  ad  valorem  stamp  must  be  impressed  upon 
the  mortgage  deed  :  {Heed  r.  H'iUmol,  7  Bing.  577 ;  S.  C,  5  M.  &  P.  568.) 

o  2 
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No.  I.       SUBJECT  NEVERTHELESS  and  upon  the  express  condition  that  if 

Conditional    the  said  {mortgagor),  his  heirs,  executors,  administrators  or  assigns, 

o/^CoMri  ^  ^°  ^^^  ^\idl\  well  and  truly  pay  or  cause  to  be  paid  unto  the  said 

Copyholds,     {mortgagee),  his  executors,  administrators  or  assigns,  the  full  sum 

of  £  ,  and  interest  at  the  rate  of  47.  10*.  for  every  lOOZ.  by 

the  year,  on  the  day  of  next,  without  deduction,  then 

the  above  surrender  to  be  void,  otherwise  to  remain  in  full  force 

and  virtue,  {h) 


Practical 
observations. 

Defeasance 
should  be 
annexed  to 
surrender. 

But  mortgage 
covenants 
should  be 
contained  in  a 
separate  deed. 

How  the  deed 
of  covenant 
should  be 
penned. 


How  surrender 
may  be  made. 


(b)  As  the  legal  estate  in  copyholds  can  only  pass  by  surrender  and  admission, 
the  safest  mode  of  effecting  a  mortgage  is  to  surrender  the  premises  to  the 
mortgagee  at  once,  as  in  the  above  form,  upon  condition  to  be  void  on  payment 
of  principal  and  interest  at  a  given  day.  To  this  should  be  added  a  defeasance 
for  avoiding  such  surrender  on  payment  of  principal  and  interest  at  the  appointed 
time,  in  order  to  afford  evidence  of  the  true  nature  of  the  transaction ;  for  if  the 
defeasance  were  made  by  a  separate  instrument,  and  the  latter  was  to  be  lost, 
it  might  often  he  difficult,  and  some  times  impossible,  to  prove  the  condition, 
whilst  the  surrender  would  appear  upon  the  face  of  it  to  have  been  made  abso- 
lutely. The  usual  mortgage  covenants  should,  however,  be  contained  in  a 
separate  deed,  as  in  the  annexed  precedent. 

The  deed  of  covenant  may  contain  a  power  of  sale,  or  any  other  special  matter 
usually  contained  in  mortgage  deeds  which  is  not  inconsistent  with  a  copy- 
holder's estate.  But  it  cannot  contain  a  leasing  power  without  the  licence  of 
the  lord,  because  without  such  licence  a  copyholder  is  incapable  of  granting  a 
lease  which  shall  endure  for  a  longer  period  than  a  year,  and  any  attempt  on 
his  part  to  do  so  would  be  a  forfeiture  of  his  estate :  (4  Rep.  26,  a ;  Jackman  v. 
Hoddeston,  Cro.  Ehz.  35 ;  Jackson  v.  Neale,  ib.  395  ;  East  v.  Harding,  ib.  498  ; 
Matthews  v.  Wheaton,  6  Vin.  Abr.  119;  1  Hughes  Prant.  Sales,  159.)  For  this 
reason  also  a  copyholder  is  prevented  from  making  a  mortgage  by  demise  for  a 
term  of  years. 

The  surrender  may  be  made  either  at  a  general,  or  a  special  court;  but  the 
better  course,  as  well  as  more  usual  practice  is,  to  call  a  special  court  and  effect 
the  surrender  there. 
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No.  IL 


DEED  OF  COVENANT  TO  ACCOMPANY  A  CONDITIONAL  SUR- 
RENDER OF  COPYHOLDS,  WITH  A  POWER  OF  SALE  AND 
USUAL  COVENANTS. 


1.  Parties. 

2.  Recital  of  agreement  fur  loan. 

3.  Conditional  surrender. 

4.  Of     agreement    that    mortgagor 

should  enter  into  covenants- 

5.  Testatum:  mortgagor  covenants  to 


pay  principal  and  interest,  and  all 
outgoings. 

6.  Covenant  from  mortgagor  that  he 

has  good  right  to  surrender. 

7.  For  quiet  enjoyment  after  default, 

free  from  incumbrances. 

8.  For  further  assurance. 


1.  THIS  INDENTURE,  made  the        day  of       ,  A.D.  185  ,  Pirtusw 
Between  {mortgagor)  of,  &c.,  of  the  one  part,  and  {mortgagee)  of, 

&c,  of  the  other  part 

2.  Whereas  the  said  {mortgagee)^  at  the  request  of  the  said  Reciui  of 
{mortgagor)^  has  agreed  to  lend  unto  him  the  said  {mortgagor)^  the  J^J^*"*  * 
Bom  of  £  on  the  security  of  copyhold  hereditaments  and 
premiBes  hereinafter  described. 

3.  And  whereas  the  said  {mortgagor)^  in  consideration  of  the  Of  condidaul 
sum  of  £  BO  as  aforesaid  advanced  to  him  by  the  said  (mort- 
gagee), hath  this  day  surrendered  into  the  hands  of  the  lord  of  the 

manor  of  B.,  in  the  county  of  Somerset,  by  the  acceptance  of  the 
steward  by  the  rod,  according  to  the  custom  of  the  said  manor,  to 
the  use  of  the  said  {mortgagee),  his  heirs  and  assigns.  All,  &c., 
[Here  descrihe  parceU,']  To  hold,  with  tlieir  appurtenances, 
unto  the  said  {mortgagee),  his  heirs  and  assigns,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  subject  neter- 
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No^n-       THELESS  to  the  proviso  or  condition  therein  contained  for  making 

Deed  of      void  the  Said  surrender,  on  payment  by  the  said  {mortgagor),  his 

accomppmj  a  ^^irs,  exccutors,  administrators  or  assigns,  unto  the  said  (mort- 

Surr^^\  j9'«<7ee),   his  executors,  administrators  or   assigns,  of   the  sum  of 

Copyhokh,  tvUh  £  and  interest,  at  the  rate  of  £  for  every  1 OOZ.  by 

a  Power  of       .  , 

Sale  and  ttsual  the  year,  on  the  day  of  next. 

Covenants. 

Of  agreement         4.  And  WHEREAS,  upon  thc  treaty  for  the  said  loan  it  was 
should  enter      agreed  that  the  said  {mortgagor)  should  enter  into  the  covenants 
into  covenants.   Jjereinafter  contained,  in  order  more  effectually  to  secure  the  re- 
payment of  the  said  sum  of  £  and  interest,  and  all  outgoings 
in  respect  of  the  said  copyhold  premises  on  account  of  the  said 
mortgage  security. 

Testatum :  5.  Now  THIS  INDENTURE  WITNESSETH,  that  in  Consideration 

™vena^te  to  ^^  ^^®  premises,  he  the  said  {mortgagor)  doth  hereby  for  himself, 
pay  principal,    }jjg  Jjeij-g    exccutors  and  administrators,  covenant  with  the  said 

interest,  and  all  ' 

outgoings.  {mortgagee),  his  heirs,  executors,  administrators  and  assigns,  that 
he  the  said  {mortgagor),  his  heirs,  executors  or  administrators,  will 
pay  unto  the  said  {mortgagee),  his  executors,  administrators  or 
assigns,  the  sum  of  £  sterling,  together  with  interest  for  the 

same   at  the   rate   of  £  for  every  100/.  by  the  year,   and 

also  all  payments  and  outgoings  which  are  now,  or  at  any  time 
hereafter  shall  be  charged  upon  or  payable  in  respect  of  the  said 
copyhold  premises  {b)  (not  exceeding  the  sum  of  2,000Z.),  and  the 
interest  thereof,  at  the  time  and  in  manner  appointed  for  payment 
thereof,  in  and  by  the  said  hereinbefore  recited  surrender.  [Insert 
power  of  sale,  indemnity  to  purchasers,  and  declaration  of  trust  of 
purchase-moneys,  ut  ante.  No.  I.,  clause  8,  p.  1 60  ;  or,  if  brevity  is 
desirable,  substitute  clause  7,  ut  ante.  Sect.  II.,  No.  II.,  p.  46  ; 
INSERT /orec/oswre  clause,  ut  ih.  No.  L,  clause  9,  p.  37.] 

Covenant  from  6.  And  the  Said  {mortgagor)  doth  hereby  for  himself,  his  heirs, 
he  has  good  cxecutors  and  administrators,  further  covenant  with  the  said 
"umnder,         {mortgagee),   his    heirs,   executors,    administrators    and    assigns, 


Practical  (6)  It  is  not  now  necessary  to  limit  the  amount  of  principal   moneys  in 

suggestions.  order  to  prevent  the  highest  rate  of  stamp  duties  ;  as  to  which  see  ante,  p.  161, 
note  (b).  All  that  is  now  required  is  to  have  the  ad  valorem  stamp  sufficient  to 
cover  such  amount  as  is  intended  to  be  ultimately  secured  by  the  deed. 
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thftt  ho  the  «ud  {mortgagor)  had,   at  the  time  of   making  the       Ho.n. 
said  hereinbefore  recited  surrender  of  the  said  copyhold  or  cus-       Dmdnf 
toniary    hereditaments    and    premises,    good    right,    full    power 


and    lawful    and    absolute    authority   to    make    such   surrender  ^^^^^^r 
aocordincly.  Copykoku,  mtk 

SaUaadmrnml 

7.  And  also,  that  if  default  shall  be  made  in  payment  of    ^o"**"***- 
the  said  sum  of  £  ,  and  interest,  contrary  to  the  aforesaid  For  quiet 

1-  .  r        -t  •  •       1    •        1  •  1  1         •       enjoyment,  aftar 

proviso  or  condition  oi  redemption  contained  in  the  said  herein-  default  free 
before  recited  surrender,  and  the  true  intent  and  meaning  of  ^^^^J^'^'*"' 
these  presents,  it  shall  be  lawful  for  the  said  (mortgagee),  from 
time  to  time  and  at  all  times,  after  he  or  they  shall  have  been 
admitted  to  the  said  copyhold  hereditaments  and  premises, 
peaceably  and  quietly  to  enter  into  and  upon,  have,  hold,  use, 
occupy,  possess  and  enjoy  the  same,  without  let,  suit,  eviction, 
ejection,  molestation,  denial  or  disturbance  of  or  by  the  said 
{mortgagor),  or  any  other  person  or  persons  whomsoever ;  and  tliat 
freely,  clearly  and  absolutely  protected,  saved  harmless,  and  kept 
indemnified  by  the  said  {mortgagor)^  his  heirs,  executors  or  ad- 
ministrators, of  and  from  all  former  and  other  estates,  rights, 
titles,  liens,  charges  and  incumbrances  whatsoever  (except  the 
rents,  heriots,  suit  and  services  to  be  paid  and  performed  to  the 
lord  of  the  said  manor,  for  or  in  respect  of  the  said  copyhold  here- 
ditaments and  premises.) 

8.  And  moreover,  that  the  said  {mortgagor^  and  all  persons  For  fnrtiw 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable,  in 

the  said  copyhold  hereditaments  and  premises,  or  any  part  thereof, 
shall  and  will,  from  time  to  time  and  at  all  times  hereafter,  at  the 
request  of  the  said  {mortgagee),  his  heirs,  executors,  administrators 
or  assigns,  but  at  the  costs  of  the  said  {mortgagor),  his  heirs, 
executors,  administrators  or  assigns,  until  the  exercise  of  the  i)ower 
of  sale  hereinbefore  contained,  or  the  absolute  foreclosure  of  the 
equity  of  rcdemi)tion  of  the  said  premises,  and  afterwards  at  the 
costs  of  the  parties  requiring  the  same,  make,  do,  enter  into,  execute 
and  i)erfect  all  such  further  lawful  acts,  deeds,  surrenders  and  assu- 
rances whatsoever,  for  the  more  perfectly  or  satisfactorily  surren- 
dering, assuring  and  confirming  the  said  copyhold  hereditaments 
and  premises  unto  and  to  the  use  of  the  said  {mortgagee),  his  heirs 
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No.  II,  and  assigns,  as  he  or  they  shall  direct  or  appoint,  at  the  will  of 

Dted  of  the  lord,  according  to  the  custom  of  the  said  manor,  as  the  said 

acc^paly'^a  {mortgagee),  his  heirs,  executors,  administrators  or  assigns,  or  his 

Conditional  ^j.  ^j^gjj.  counscl  in  the  law,  shall  require.     [Heee  insert  cove- 

Surrender  of  ^  ^ 

Copyholds,  with  nant  that  mortgagor  shall  enjoy  until  default^  and  that  mortgagee  will 
Sale  and  usual  not  cxercise  power  of  sale  without  giving  mortgagor  six  calendar  months' 
Covenants.     ^^^^1^^^  notice,  ut  ante,  Section  II.,  No.  I.,  clauses   17  and  18, 
pp.  39,  40.] 

In  witness,  &c. 
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No.    III. 


COVENAiNT  TO  SURRENDER  COPYHOLDS  OF  INHERITANCE, 
WITH  USUAL  POWERS  OF  SALE,  (a)  VARUTION  WHERE  THE 
SURRENDER  IS  TO  BE  MADE  BY  ATTORNEY. 


1.  Parties. 

2.  Recital  of  surrender  to  mortgagor's 

use. 

3.  Testatum :  mortgagor  covenants  to 

surrender  to  mortgagee's  use. 

4.  Habendum  to  mortgagee  in  fee  at 

the  will  of  the  lord. 

5.  That  in  the  meantime  mortgagor 

will  stand  possessed  of  mort- 
gaged premises  in  trust  for 
mortgagee. 


6.  Proviso  for  redemption. 

7.  Further  covenants  from  mortgagor 

that  he  has  good  right  to  sur- 
render. 

8.  For  quiet  enjoyment  after  default. 


Additional  Clause. 

A.  Form  of  power  of  attorney,  where 
the  surrender  is  to  be  so  made. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.,  18    ,  p^^ 
Between  {mortgagor)  of,  &c.,  of  the  one  part,  and  {mortgagee)  of, 
&c,  of  the  other  part 


(a)  It  often  happeos  that  a  mortgagee  is  satisfied  to  rely  upon  a  covenant  practical 
from  the  mortgagor  to  surrender,  and  whenever  this  is  done  the  ad  valorem  oUwratiooi. 
stamp  must  be  attached  to  the  deed  of  covenant,  for  no  surrender  being  actually 
made,  it  can  neither  be  impressed  on  the  memorandum  of  surrender,  or  upon  the 
court  rolls.  An  assurance  so  framed  converts  the  mortgagor  into  a  trustee  for 
the  mortgagee  until  the  security  is  perfected  by  the  surrender  of  the  mortgagor 
to  the  mortgagee's  use,  and  the  admittance  of  the  latter  as  tenant  to  the 
copyhold  premtsea:  (Martin  v.  Seamore,  I  Cha.  Cas.  170.)  It  is,  however, 
open  to  the  objection,  that  the  covenant  passing  only  an  equitable  interest,  the 
estate  is  not  bound  at  law ;  consequently,  if  the  mortgagor  were  afterwards  to 
surrender  to  the  use  of  a  subsequent  purchaser  or  mortgagee  for  valuable 
eonstderation  (who  had  no  notice  at  the  time  of  becoming  such  of  the  prior 
incambranoe),  the  latter  would  be  entitled  to  the  preference,  on  the  ground  of 
having  both  law  and  equity  on  his  side  {Oxwich  v.  Plumer,  5  Bac.  Abr.  edit. 
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No^i.  2.  Whereas,  at  a  Court  Baron  holden  for  the  manor  of  B.,  in 

Covenant      the  county  of  Southampton,  on  the  day  of  ,  the  said 

to  surrender      ,  .  i     •         i 

Copyholds  [mortgagor)  was  admitted  tenant  of  the  copyhold  hereditaments 
"■^S^rr*  ^"^  premises  hereinafter  described,  To  hold  the  same,  with  their 
Powers  of  Sale,  appurtcnances,  unto  the  said  (mortgagor),  his  heirs  and  assigns,  for 
Recital  of  cvcr,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
mortgagor's  use.  Kianor,  subject  to  the  rents,  heriots,  duties,  suit  and  services  there- 
fore due  and  of  right  accustomed.  [Insert  agreement  for  loan,  as 
in  last  precedent,  clause  2,  p.  197.] 


Testatam  : 

mortgagor 

covenants  to 

surrender  to  .  •iii-i/-  ^  '  -t  / 

mortgagee's  use.  ^  stcrung,  paid  by  the  said  {mortgagee)  to  the  said  [mortgagor), 

on  the  execution  hereof,  the  receipt  of  which  the  said  {mortgagor) 


3.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of 


Gwill.  43;  see  also  Mr.  Coventry's  note  to  2  Wat.  Cop.  261,  n.)  But  it  is  a 
decided  advantage,  so  far  as  relates  to  saving  expense  to  the  mortgagor ;  for, 
upon  his  paying  off  the  mortgage,  evidence  of  such  payment  and  redelivery  of 
the  deed  will  be  sufficient  to  discharge  the  equitable  claim  upon  the  property, 
which  was  all  the  assurance  embraced ;  whereas  if  a  surrender  had  been  made, 
and  the  mortgagee  duly  admitted  thereupon,  there  must  have  been  a  re-surrender, 
and  a  re-admittance  of  the  mortgagor,  who  must  of  course  have  borne  the  whole 
of  these  expenses.  In  fact,  even  where  a  surrender  is  duly  made,  the  admission 
of  the  mortgagee  is  usually  delayed,  as  the  surrenderer  continues  tenant  to  the 
new  lord  until  the  admission  of  the  surrenderee:  (Wat.  Cop.  117.)  Still, 
even  when  this  practice  is  permitted,  the  presentment  should  be  made  as  speedily 
as  possible,  lest  it  should  be  avoided  by  the  delay,  in  which  case  a  new  present- 
ment would  become  necessary :  {Fawcett  v.  Lowther,  2  Ves.  300.)  And  if  a 
second  conditional  surrender  were  made  to  a  third  party  after  the  first  surrender 
had  become  void  for  want  of  a  timely  presentment,  the  second  surrender 
would  gain  a  priority.  But  where  the  precaution  is  taken  of  making  a  present- 
ment in  due  time,  both  the  lord  and  steward  are  fixed  with  notice  of  the 
transaction,  and  mesne  or  subsequent  incumbrancers  are  thus  deprived  of  their 
preference :  the  admission  on  a  duly  presented  surrender  relating  back  to  the 
time  when  such  surrender  was  made,  and  thus  avoiding  all  intermediate 
dispositions  to  the  prejudice  of  the  first  incumbrancer.  Nor  will  the  security 
be  prejudiced  by  a  delay  in  obtaining  admission  where  a  presentment  has  been 
duly  made,  any  further  than  that  until  the  surrenderee  gets  admitted  to  the 
premises,  he  has  no  legal  title,  and  cannot  consequently  support  an  action  of 
ejectment  for  their  recovery:  (1  Hughes  Pract.  Mort.  195.)  Still,  for  all 
this,  an  unadmitted  mortgagee  under  a  conditional  surrender  can  exercise  a 
power  of  sale  conferred  upon  him  by  the  mortgage  deed ;  nor  will  a  fresh 
surrender  be  necessary  in  a  case  of  this  kind,  as  the  vendee  or  appointee,  upon 
the  power  being  exercised,  will  be  in  under  the  original  surrender :  (Beat  v. 
Shepherd,  Cro.  Jac.  199:  Holder  v.  Preston,  2  Wils.  200;  see  also  Boddington 
V.  Abernethy,  5  B.  &  C.  779  ;  S.  C,  8  Dow.  &  Ry.  626  ;  Rex  v.  Lord  of  the 
Manor  of  Oundle,  1  Ad.  &  Ell.  283 ;  S.  C,  1  Nev.  &  Man.  58.)  But  by  special 
custom  a  l6rd  may  compel  the  admission  of  a  mortgagee  immediately  after  the 
condition  is  broken,  for  the  purpose  of  exacting  his  fine:  {Tredway  v.  Fotherley, 
2  Vera.  367.) 
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hereby  acknowledges,  and  therefrom  doth  by  these  presents  release      Mo.  iiL 
and  for  over  diocharge  the  said  {mortyaifee)y  his  heirs,  executors,      carmant 
adniinidtrators  and  assigns,  He  the  said  {mortyagor)  DOTli  hereby    '"cawiiwto' 
for  himself,  liis  heirs,  executors  and  administrators,  covenant  with  of  imkmritmet, 

vnUh  utmu 

the   said   {mortgagee)^   his   heirs,   executors,    administrators  and  P(mer$  of  nau. 

assigns,  tliat  the  said  (morlgagor)  or  his  heirs  shall  and  will,  at  his 

and  their  own  proper  costs  and  charges,  at  or  before  the  next 

general  or  other  court  to  be  holden  in  and  for  the  said  manor  of 

B.  in  the  said  county  of  Southampton,  or  other  the  manor  or 

manors  whereof  the  said  copyhold  hereditaments  are  holden,  well 

and  effectually  surrender  into  the  hands  of  the  lord  or  lady  for 

the  time  being  of  the  said  manor,  by  the  acceptance  of  the  steward, 

or  by  the  hands  of  two  or  more  customary  tenants  to  the  said 

manor  or  manors,  according  to  the  custom  or  respective  customs 

thereof,  or  otherwise  effectually  convey  and  assure  to  the  use  and 

behoof  of  the  said  {mortgagee)^  his  heirs  and  assigns,  ALL  that 

copyhold  and  customary  messuage  or  tenement,  land  and  premises, 

being  part  of  the  manor  of  B.,  to  which  the  said   {mortgagor) 

was   so   admitted   as   aforesaid,   and   which   said    messuage   and 

tenement  are  described  in  the  said  surrender  as  All,  &c.  [Hehe 

INSERT  particular  description]  ;    And   all   rights,   members   and 

appurtenances  to  the  said  copyhold  hereditaments  belonging  or 

appertaining ;  And  all  the  estate,  right,  title  and  interest,  both 

legal  and  equitable,  of  him  the  said  (mortgagor)  therein,  to  the 

INTENT  that  the  said  (mortgagee)^  his  heirs  or  assigns,  may  be 

admitted  tenant  to  the  same  copyhold  hereditaments  and  premises 

on  the  court  rolls  of  the  said  manor. 

4.  To  hold  to  him,  his  heirs  and  assigns,  for  ever,  at  the  will  Habendnn  to 
of  the  lord,  according  to  the  custom  of  the  said  manor,  subject  to  ^J^'i^f^^wUl 
the  rents,  hcriots,  suits  and  services  therefore  due  and  of  right  "^  ^*  '®"^ 
accustomed,   and    subject   also   to   the    proviso   for  redemption, 
and  the  powers,  provisoes,  declarations  and  agreements  hereinafter 
contained,  {b) 


(6)^If  the  ■arreoder  is  to  be  made  by  attorney,  inBert  the  foUowiDg  clause : — 

Poww  01 

A.  **  And  for  the  purposes  aforesaid.  He  the  said  {mortgagor)  attornej  wh«» 
DOTU  by  these  presents  constitute  and  ap|)oiut  the  said  {aitorncjf),  to  b«  m  ■"«^'  ' 
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No,  III.  5.  And  further,  that  in  the  meantime,  until  such  surrender 

Covenant  to  shall  be  made  and  perfected,  and  the  said  (mortgagee)  shall  be  ad- 
Cop^hT^of  J^itts^i  tenant  to  the  said  copyhold  hereditaments  and  premises,  the 
Inheritance,    gQ\^  (mortgagor),  and  his  heirs,  shall  and  will  stand  and  be  seised  or 

with  usual  \  ^    ^      y  -,  ■,  n        c    y  •  t 

Powers  of  Sale,  posscssed  thereof,  IN  TRUST,  for  the  sole  use  and  benefit  of  the  said 
That  in  the       {mortgagee),  his  heirs  and  assigns,  for  ever,  to  be  surrendered  and 

gagor  will  stand 


meantime  mort-  (jjgposed  of  from  time  to  time  as  he  or  they  shall  direct  or  appoint, 

possessed  of 
mortgaged 
premises  in 
trust  for 
mortgagee. 

Proviso  for 
redemption. 


but  subject  to  the  proviso  for  redemption,  and  the  powers,  pro- 
visoes, declarations  and  agreements  hereinafter  contained. 

6.  Provided  always,  that  if  the  said  (mortgagor),  his  heirs, 
executors,  administrators  or  assigns,  shall,  on  the  day  of 

next  ensuing,  pay  or  cause  to  be  paid  unto  the  said  (mortgagee), 
his  executors,  administrators  or  assigns,  the  sum  of  £  sterling, 
and  interest  for  the  same  at  the  rate  of  51.  for  every  lOOZ.  by  the 
year ;  And  further,  that  if  the  said  (mortgagor),  his  heirs,  exe- 
cutors or  administrators,  do  and  shall  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  (mortgagee),  his  executors,  administrators 
or  assigns,  on  demand,  all  customary  outgoings  and  expenses  what- 
soever (whether  for  fines,  fees  of  admission,  acknowledgment  of 
satisfaction,  licence  to  demise,  heriots,  boons,  reliefs,  suits  and 
services,  or  the  value  thereof,  or  otherwise  howsoever),  which 
the  said  (mortgagee),  his  executors,  administrators  or  assigns,  shall 
render  or  pay  in  respect  of  the  said  copyhold  hereditaments  and 
premises,  or  any  part  thereof,  (c)  (not  exceeding  with  the  said  sum 


the  true  and  lawful  attorney  of  him  the  said  (mortgagor),  and  in 
his  name  or  stead,  to  surrender  in  manner  aforesaid  into  the  hands 
of  the  lord  or  lady  for  the  time  being  of  the  said  manor,  according 
to  the  custom  thereof  as  hereinbefore  mentioned,  all  and  singular 
the  said  copyhold  hereditaments  and  premises  hereinbefore  de- 
scribed, with  their  appurtenances,  to  the  use  of  the  said  (mort- 
gagee) and  his  heirs,  to  the  intent  that  he  or  they  may  be 
admitted  tenant  to  the  same  copyhold  hereditaments  and  premises 
on  the  court  rolls  of  the  said  manor  in  manner  aforesaid,  as  fully 
and  effectually  to  all  intents  and  purposes  as  if  the  said  (mort- 
gagor) was.  himself  present,  and  personally  made  such  surrender. 


(c)  See  observations  in  note,  ante,  p.  1^8. 
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of  £        ,  the  sum  of  £        ,)  with  interest  for  the  same  at  the  rate      Ho.  III. 
aforesaid,  from  the  time  or  respective  times  at  which  such  pay-      Commmi 
ments  are  made,  without  deduction  on  any  account  or  pretence    ^cwZ^wT 
whatsoever,  then  these  presents,  and  tlic  surrender  hereby  cove-  "■^'r**^*^^ 
nanted  to  be  made,  shall  cease,  determine,  and  be  void,  to  vM  Pown  of  8td», 
intents  and  purposes  whatsoever,  and  the  said  {mortgagee)^  his 
heirs  or  assigns  will,  at  the  request  and  costs  of  the  said  {mort- 
gagor)y  his  heirs  or  assigns,  cause  an  acknowledgment  of  satisfac- 
tion of  the  said  mortgage  to  bo  entered  on  the  rolls  of  the  said 
manor.    [Insert  here  power  of  sahy  ut  ante,  Section  III.,  No.  L, 
clause  8,  p.  160;  or,  if  brevity  is  desirable,  substitute  clause  7, 
ut  ante.  Section  II.,  No.  II.,  p.  46.     Add  foreclosure  clause,  ut  ib. 
No.  I.,  Section  IL,.  clause  9,  p.  37.] 

7.  And  the  swd  (mortgagor)  doth  hereby  for  himself,  his  heirs,  Corenanti  from 
executors  and  administrators,  covenant  with  the  said  {mortgagee),  ^ym^jtft'of"' 
his  heirs,  executors,  administrators  and  assigns,  that  he  the  said  P"°cip»l  *Dd 

°  interest  and 

{mortgagor),  his  heirs,  executors  or  administrators,  will  pay  unto  o«her  out- 
the  said  {mortgagee),  his  executors,  administrators  or  assigns,  the 
sum  of  £  sterling,  together  with  interest  for  the  same  at  the 

rate  of  £  for  everj'  100/.  by  the  year;  and  also  all  payments 

and  outgoings  which  shall  be  charged  upon,  or  payable  in  respect 
of  the  said  copyhold  hereditaments  and  premises,  and  the  interest 
thereof,  at  the  time  and  in  manner  hereinbefore  appointed  for 
payment  thereof,  without  deduction,  according  to  the  true  intent 
and  meaning  of  these  presents. 

8.  And  also  that  he  the  said  {mortgagor)  now  hath  in  himself  COT«n»nt  from 
good  right,  full  power,  and  lawful  and  absolute  authority  to  sur-  i.e  has  good 
render  and  assure  all  and  singular  the  said  copyhold  hereditaments  rurroSer. 
and  premises  to  the  use  of  the  said  {mortgagee),  his   heira  and 
assigns,  in  manner  aforesaid. 

9.  And  further,  that  if  default  shall  bo  made  in  payment  of  r«  ao*^ «>j«7- 

,  .,  _  1.1.1/.  menl  «fW 

the  said  sum  of  £  and  mterest,  at  the  time  hereinbefore  ap-  der«Qit,uHi 

pointed  for  payment  thereof,  it  shall  be  lawful  for  the  said  {mort-  [jiiJ^rJ^ 
gagee),  his  heirs  and  assigns,  he  or  they  having  been  duly  admitted 
to  the  same  by  virtue  of  the  said  hereinbefore  recited  surrender), 
at  all  times  hereafter  to  enter  into  and  upon,  and  to  have,  hold,  use. 
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No.  III.      occupy,  possess  and  enjoy  the  said  copyhold  hereditaments  and 

Coveitant     premises  hereby  covenanted  to  be  surrendered,  and  every  part 

*^Co^7ol^    thereof,  with  their  appurtenances,  without  any  let,  suit,  eviction, 

of  Inheritance,  ejection,   interruption,  molestation   or  denial  of  or  by  the  said 

with  usual 

Powers  of  Sale,  {mortgagor)^  or  any  other  person  or  persons  whomsoever,  and  that 
free  from  all  incumbrances  whatsoever,  except  the  rents,  heriots, 
suits  and  services  to  be  paid  and  performed  to  the  lord  for  or  in 
respect  of  the  said  copyhold  hereditaments  and  premises,  accord- 
ing to  the  custom  of  the  said  manor.  [Here  insert  covenant  for 
further  assurance,  as  in  last  precedent^  clause  8,  p.  199.] 

In  witness,  &c. 
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No.  IV. 


BOND  TO  ACCOMPANY  A  CONDITIONAL  SURRENDER  OF 
COPYHOLDS,  (a) 


1.  Exordium.  |  3.  Condition. 

2.  Recital  of  advance  hj  mortgagee. 


KNOW   ALL    MEN  BY   THESE   PRESENTS   tlmt  I  E»«diam. 
{mortgagor)  of,  &c.,  am  firmly  bound  to  (mortgagee)  of,  &c.,  in  the 
penal  8um  of  3,000/.  sterling,  to  be  paid  to  the  said  {mortgagee), 
his   executors,  administrators    or  assigns,  or  his  or  their  lawful 
attorney  or  attorneys,  for  which  payment  I  bind  myself,  my  heirs. 


(a)  Sometimes  a  bond  ia  added  bj  way  of  a  collateral  security  to  a  con- 
ditional surrender  of  copTbolds.  Tliis  mode  of  assurance,  after  the  usual  rractieal 
formal  commencement  wnereby  the  mortgagor  binds  himself  in  a  penalty  obMmtMoiL 
(generally  in  doul>le  the  amount  of  the  money  advanced),  proceeds  to  recite, 
as  in  the  above  form,  that  the  copyhold  premises  have  been  surrendered  to  the 
mortgagee's  use,  and  that  upon  the  treaty  for  the  loan  it  was  agreed  that  the 
mortgagor  should  give  a  bond  by  way  of  further  security.  The  condition  then 
stipulates  that  if  the  mortgagor  pays  the  principal  and  interest  at  the  time  ap- 
pointed by  the  surrender ; — if  the  mortgagee  be  well  and  truly  admitte<l,  and 
the  mortgagor  shall  stand  poaaetaed  in  trust  for  him  in  the  meantime ; — if 
the  mortgagor  has  good  right  to  aurrender ; — if  the  mortgagee  shall  lawfully  enjoy 
after  default,  free  from  iooumbrances,  and  that  the  mortgagor  jrill,  at  his  own 
ooeta,  at  the  mortgagee's  reoueat,  execute  such  further  asauranoes  for  perfecting 
the  mortgagee's  title  aa  the  latter  shall  require — then  the  bond  to  be  void.  The 
ooremnt  for  ouiet  enjoyment  by  the  mortgagor  until  default  should  lie  inserted 
in  the  surrender.  But  should  the  steward  refuse,  as  it  seems  he  lawfully  mav, 
to  permit  a  covenant  of  this  nature  to  be  placed  upon  the  court  rolls,  the  hold- 
ing rouat  then  rest  on  a  tacit  understanding  between  the  |>arties,  which  will 
raiae  a  species  of  tenancy  at  will,  or  by  a  declaration  of  trust,  which  in  equity 
will  be  bmding  on  all  parties.     (See  2  Wat  Cop.  edit  Coventry,  278  n.) 
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Recital  of 
advance  by 
mortgagee. 


executors  and  administrators,  and  every  of  them,  sealed  with  my 
seal,  this  day  of  A.D.  18     .(b) 

Whereas  the  above-bounden  {mortgagor),  at  or  immediately 
before  the  sealing  and  delivery  of  these  presents,  in  consideration  of 
the  sum  of  1,500/.  sterling  then  paid  to  him  by  the  said  (mortgagee), 
surrendered  into  the  hands  of  the  lord  of  the  manor  of  A.,  in 
the  county  of  Somerset,  by  the  acceptance  of  the  steward,  accord- 
ing to  the  custom  of  the  said  manor.  All,  &c.  [Here  describe 
parcels],  and  all  and  singular  other  the  copyhold  lands,  tenements 
and  hereditaments  of  him  the  said  {mortgagor),  to  which  he  was 
admitted  tenant  at  a  court  baron  holden  for  the  said  manor  on  or 
about  the  day  of  18      ,  to  the  intent  that  the  said 

{mortgagee)  might  be  admitted  tenant  thereto,  TO  hold  to  him,  his 
heirs  and  assigns,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor.  Subject  nevertheless  to  a  proviso  contained 
in  the  now  reciting  surrender  for  making  void  the  same,  on  pay- 
ment by  the  said  {mortgagor),  his  heirs,  executors,  administrators 
or  assigns,  of  the  sum  of  1,500/.,  and  interest  for  the  same  at  the 
rate  of  51.  for  every  100/.  by  the  year,  on  the  day  of 

thence  next  ensuing,  And  also  upon  payment  at  the  same  time 
of  all  customary  outgoings  whatsoever  (whether  for  fines,  fees  of 
admission,  acknowledgment  of  satisfaction,  licence  to  demise, 
heriots,  boons,  reliefs,  suits  and  services,  or  the  value  thereof  or 
otherwise),  which  the  said  {mortgagee),  his  heirs  or  assigns,  shall 
render  or  pay  for  or  in  respect  of  the  said  copyhold  hereditaments 
and  premises,  when  he  shall  be  admitted  thereto  by  virtue  of  the 
said  surrender,  but  so  nevertheless  that  the  aggregate  amount  of 
such  payments  shall  not  exceed  the  sum  of  2,000/. 


Date  of  bond 
mnst  be  the 
same  as  the 
sorrender. 


(ft)  The  date  of  the  bond  must  be  the  same  as  that  of  the  surrender,  and  then, 
but  not  otherwise,  it  will  come  within  the  provisions  of  the  Stamp  Act,  55  Geo.  3, 
c.  184,  by  which  it  is  provided  that  where  a  bond  is  given  by  way  of  collateral 
security  to  a  mortgage,  it  will  be  sufficiently  stamped  with  &  \l.  Bt&mp,  provided 
it  bears  even  date  with  the  mortgage  :  (2  Hughes  Pract.  Mort.  279.)  The  simple 
fact  of  the  bond  having  been  executed  at  the  same  time  as  the  mortgage  will  be 
insufficient  to  bring  it  within  the  exemption,  unless  the  date  is  expressly  set 
out ;  still,  it  seems  that  a  recital  to  that  effect  in  the  body  of  the  instrument 
will  afford  sufficient  evidence  of  that  fact  {Wood  v.  Norton,  9  B.  &  C.  855  ; 
S.  C.  4  Man.  &  Ry.  973)  ;  and  it  also  appears  that  such  bond  may  be  received 
in  evidence,  notwithstanding  the  contemporaneous  instrument  is  improperly 
stamped :  (Quin  v.  King.  1  Mees.  &  Wels.  42.) 
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Now  THE  Condition  of  the  above  written  obligation  is  such  NoJiy. 

that  if  the  said  {mortgagor)^  his  heire,  executors  or  administrators,  Bond  to 

shall  on  the              day  of             pay  or  cause  to  be  paid  unto  the  ^^XoitMeml 

said  {mortgagee)^  his  executors,  administrators  or  assigns,  the  prin-  J?|^^J]^ 

cipal  sum  of  1,500/.  and  interest  at  the  rate  aforesaid,  and  all  costs  

\    1  •  1     •    •      Condition. 

and  expenses  which  the  said  (mortgagee^  his  executors,  admmis- 
trators  or  assigns,  shall  pay  or  expend  by  reason  of  the  aforesaid 
surrender,  or  in  relation  thereto,  with  interest  for  the  same  in 
manner  expressed  in  the  proviso  or  condition  of  redemption  in  the 
said  surrender,  without  deduction;  And  also,  that  if  the  said 
{mortgagor)  had  at  the  time  of  making  the  aforesaid  surrender  good 
right,  full  power  and  lawful  and  absolute  authority  to  surrender 
the  said  copyhold  hereditaments  and  premises  unto,  and  to  the  use 
of  the  said  (mortgagee),  his  heirs  and  assigns,  according  to  the  tenor 
of  the  said  surrender ;  And  also,  that  in  case  default  shall  be  made 
in  payment  of  the  principal  moneys  and  interest,  or  any  part  thereof, 
the  said  (mortgagee)  shall  be  admitted  tenant  of  the  said  heredita- 
ments and  premises  by  virtue  of  the  said  hereinbefore  recited  sur- 
render, and  shall  peaceably  and  quietly  hold  the  same  without  let, 
suit,  eviction,  ejection,  interruption,  molestation  or  disturbance,  of 
or  by  any  person  or  persons  whomsoever,  and  that  free  from  all 
incumbrances  whatsoever,  except  the  rents,  hcriots,  suits  and  ser- 
vices to  be  paid  and  performed  to  the  lord  of  the  said  manor  for  or 
in  respect  of  the  said  copyhold  premises ;  And  moreover  that  if 
the  said  (mortgagor),  and  all  persons  rightfully  claiming  any  estate 
or  interest,  legal  or  equitable,  in  or  to  the  said  copyhold  heredita- 
ments, do  and  shall  from  time  to  time  and  at  all  times  during  the 
continuance  of  the  said  recited  mortgage  security,  at  the  request 
of  the  said  (mortgagee),  his  executors,  administrators  or  assigns,  but 
at  the  costs  of  the  said  (mortgagor),  his  heirs,  executors,  adminis- 
trators or  assigns,  make,  do,  enter  into,  execute  and  perfect  all 
such   further    assurances   for   the    more   perfectly   surrendering, 
assuring  and  confirming  the  said  copyhold  hereditaments  and  pre- 
mises unto  and  to  the  use  of  the  said  (mortgagee),  his  heirs  and 
assigns,  according  to  the  true  intent  and  meaning  of  the   said 
recited  surrender  as  the  said  (mortgagee),  his  executors,  adminis- 
trators or  assigns,  or  his  or  their  counsel  in  the  law,  shall  require, 
then  the  above-written  bond  to  be  void,  otlicrwisc  to  remain  in 
full  force  and  virtue. 

vol.  II.  p 
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DEFEASANCE   ON   A    SURRENDER  OF  COPYHOLDS  TO  WHICH 
THE  MORTGAGEE  HAS  BEEN  ACTUALLY  ADMITTED  TENANT. 


1.  Parties. 

2.  Recital  of  admission  of  mortgagor 

to  copyhold  premises. 

3.  Of  surrender  to  and  admission  of 

mortgagee. 


4.  That  surrender  was  made  subject 

to  proviso  for  redemption. 

5.  Covenant  and  declaration  of  uses  of 

surrender. 


Parties. 


Recital  of 
admission  of 
mortgagor  to 
copyhold 
premises. 


Of  surrender 
and  admission 
of  mortgagee. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  18  , 
Between  {mortgagor)  of,  &c.,  of  the  one  part,  and  (mortgagee)  of 
the  other  part. 

2.  Whereas  at  a  Court  Baron  holden  in  and  for  the  manor 
of  A.,  in  the  county  of  B.,  on  the  day  of  ,  the  said 
{mortgagor)  was,  on  the  surrender  of  {former  owner)  admitted 
tenant  of  All,  &c.  [Describe  copyhold  parcels].  To  hold  the 
same,  with  their  appurtenances,  to  the  use  of  the  said  {mortgagor), 
his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor,  subject  to  the  rents,  heriots,  duties, 
suits  and  services,  therefore  due  and  of  right  accustomed. 

3.  And  whereas  at  a  Court  Baron  holden  in  and  for  the  said 
manor,  on  this  present  day  of  ,  the  said  {mortgagor)  hath 
surrendered  the  same  copyhold  hereditaments,  TO  the  use  of  the 
said  {mortgagee),  his  heirs  and  assigns,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor,  and  subject  as  afore- 
said ;  and  the  said  {mortgagee)  hath  been  duly  admitted  tenant  to 
the  said  premises  accordingly. 
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4.  And  whereas  the  said  surrender  was  so  made  to  the  said       ^^'  ^> 
(mor(<7a^<r)  for  securing  to  him  the  sum  of£  and  interest,  Dt^iaamtMm 
and  subject  to  rcdemptiou  iu  manner  hereinafter  mentioned.  ^y  copvkoU$ 

5.  Now  TDis  Indenture  witnessetii,  that  in  consideration  btm  aSmUud 

of  the  sum  of  £  sterling,  this  day  lent,  advanced  and  paid        ' 

by  the  said  {mortgagee)  to  the  said  (mortgagor),  the  receipt  of  which  *"»»  wmnder 
the  said  {mortgagor)   hereby  acknowledges,  and  therefrom   doth  »u».ject  to 
release  and  for  over  discharge   the   said  {mortgagee),   his   heirs,  redeatptkn. 
executors,  administrators   and  assigns,  HE   the  said  {mortgagor)  coreiuuit  and 
DOTH  hereby  for.  himself,  his  heirs,  executors  and  administrators,  ^"JJ**™ 
covenant  and  declare  with  and  to  the  said  {mortgagee),  his  heirs,  •on«d«r. 
executors,  administrators  and  assigns,  that  all  and  singular  the 

said  copyhold  hereditaments  and  premises  so  mentioned  to  have 
been  this  day  surrendered  as  aforesaid  with  their  appurtenances 
shall  be  holden  and  enjoyed,  and  the  said  surrender  shall  be  and 
enure  to  the  use  and  behoof  of  the  said  (mortgagee),  his  heirs 
and  assigns  for  ever,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  stud  manor,  subject  nevertheless  to  such  proviso 
for  redemption,  and  resurrender  as  hereinafter  mentioned.  [Insert 
proviso  for  redemption,  ut  ante.  No.  III.,  clause  6,  p.  204  ;  power 
of  sale  in  default,  ut  ante.  Section  II.,  No.  IL,  clause  7,  p.  46  ; 
covenants  from  mortgagor  for  payment  of  principal  and  interest ; 
that  he  has  good  right  to  surrender  ;  for  quiet  enjoyment  arul  freedom 
from  incumbrances^  ut  ante,  No.  III.,  clauses  7,  8  and  9,  p.  205 ; 
Also  covenant  for  further  assurance,  ut  ant^,  No.  II.,  clause  8, 
p.  199 ;  And  then  covenants  from  mortgagee  not  to  exercise 
power  of  sale  without  giving  (mortgagor)  due  notice,  and  that  mart- 
gagor  shall  enjoy  until  dtfault,  ut  ante,  Section  II.,  No.  II,  clauses 
13  and  14,  p.  49.] 

In  witness,  Ac 
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MORTGAGE  OF  COPYHOLDS  HELD  UPON  FOUR  LIVES  SUC- 
CESSIVELY, AND  ASSIGNMENT  OF  A  POLICY  OF  ASSURANCE 
BY  WAY  OF  ADDITIONAL  SECURITY. 


1.  Parties. 

2.  Recital  of  grant  of  copyholds  to 

trustees  in  trust  for  mort- 
gagor. 

3.  That  mortgagor   has   effected  an 

assurance  of  his  estate  in  the 
Law  Property  and  Life  Assu- 
rance Society. 

4.  Of  application  and  agreement  for 

loan. 

5.  Testatum,    by    which    mortgagor 

transfers  his  estate  and  interest 
in  the  premises. 

6.  Declaration    that    trustees    shall 


stand  possessed  of  premises,  in 
trust  for  mortgagees,  subject  to 
proviso  for  redemption. 

7.  That  mortgagor  has  good  right  to 

transfer  his  estate  and  interest 
in  copyholds  and  policy  of  assu- 
rance. 

8.  To  obtain  renewed  grants  upon  the 

dropping  of  any  of  the  lives,  with 
power  for  mortgagees  to  obtain 
such  renewals  in  default. 

9.  Declaration  that  mortgage  money  is 

advanced  on  a  joint  account,  and 
that  it  shall  be  transmissible  to 
the  survivor. 


Parties  1.  THIS  INDENTURE,  made  the        day  of      A.D.,  18    , 

Between  {mortgagor),  of,  &c.,  of  the  first  part,  {A.)  of,  &c., 
and  (B.)  of,  &c.,  of  the  second  part,  {D.)  of,  &c.,  and  {JE.) 
of,  &c.i  of  the  third  part,  and  (two  mortgagees),  of,  &c.,  of  the 
fourth  part. 

of  copyhoida  to       2.  Whereas  at  a  Court  Baron  of  the  Dean  and  Chapter  of  the 
foTSgagoT*  cathedral  church  of  ,   holden    for  the   manor  of   H.   on 
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the  day  of  ,  one  mcsauage  and  one  half-yard  land  were      No.  vi. 

granted  to  the  said  (A.  and  B.),  in  trust  for  the  eaid  {mortgagor)     Mortgage 
for  the  term  of  their  lives,  and  of  the  survivor  of  them  successively,  "•^,^^**^ 
according  to  the  custom  of  the  said  manor,  subject  to  the  rents,    ^'^'*  ^*^» 
hcriots,  suits  and  services  therefore  due  and  of  right  accustomed ;        — '- 
and  at  the  same  court  the  reversion  of  the  said  copyhold  premises 
was  granted  to  the  said  {C,  and  D.)  for  the  term  of  their  lives, 
and  of  the  survivor  of  them  successively,  according  to  the  custom 
of  the  said  manor,  immediately  after  the  decease,  surrender  or 
forfeiture  of  the  said  {A.  and  B.),  subject  to  the  yearly  rent  of 
£  ,  and  a  heriot  when  it  should  happen ;  suit  of  court  and 

other  services  therefore  due  and  of  right  accustomed. 

3.  And  whereas  the  said  (mortgagor)  has  effected  an  assurance  That  mortgtgor 
upon  his  estate  and  interest  in  the  said  copyhold  premises  in  the  ^*****i*u- 
Law  Property  and  Life  Assurance  Society,   in  the  sum  «t«te  in  th« 
of  £  ,  to  be  paid  to  him,  his  executors,  administrators  or  and  Life 
assigns,  on  the  determination  of  his  estate  and  interest  in  the  same  sod^T* 
premises. 

4.  And  whereas  the  said  (mortgagees),  upon  the  application  Of  application 
and  at  the  request  of  the  said  (mortgagor),  have  agreed  to  advance  '",  y^^^T^^ 
him  the  sum  of  £  on  the  security  of  the  said  copyhold 
premises  and  (K)licy  of  assurance  in  manner  hereinafter  appear- 
ing. 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration  Tesutum,  bj 
of  the  sum  of  £  sterling,  paid  by  the  said  (''"''*'^"y<^*)  *,**j^rtiW« 
to   the   said  (mortgagor)  on   the   execution    hereof,    the   receipt '•'•  "T^^ 

of  which  the  said  (mortgagor)  hereby  acknowledges,  and  there-  in  ib«  prcmiMs. 
from  doth  release  and  for  ever  discharge  the  said  (mortgagees), 
their  heirs,  executors,  administrators  and  assigns,  he  the  said 
(mortgagor)  DOTii  by  these  presents  release,  transfer  and  assign 
unto  the  said  {two  mortgagees),  their  executors,  administrators 
and  aangne,  all  the  estate  and  interest  of  him  the  sziid  {^mort- 
9ogor\  of  and  in  all  [Dkscriue  copghoUl  parcels,  witli  their 
appurtenances.] 

6.  And  it  is  hereby  covenantbd»  declabbo  and  aobeed  JJJ^,*^2!S 
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shall  stand 
possessed  of 
premises  in 
trust  for 
mortgagor, 
subject  to 
proviso  for 
redemption. 


that  all  and  singular  the  said  copyhold  hereditaments  and  premises 
shall  from  henceforth  during  the  lives  of  the  said  {A.  and  B.)  and 
the  survivor  of  them,  and  after  the  determination  of  their  estates  as 
aforesaid,  during  the  lives  of  the  said  (  C.  and  D.)  and  the  survivor 
of  them  successively,  be  held  by  the  person  or  persons  who  for  the 
time  being  shall  be  entitled  to  the  legal  estate  of  the  same  copy- 
hold premises,  in  teust  for  the  said  {mortgagees),  their  executors, 
administrators  and  assigns,  and  to  be  surrendered  and  assured  in 
such  manner  as  the  said  {mortgagees),  their  executors,  administra- 
tors or  assigns  shall  direct ;  SUBJECT  nevertheless  to  the  proviso 
for  redemption,  and  the  powers,  provisoes,  declarations  and 
agreements  hereinafter  contained.  [Insert  further  testatum 
by  which  mortgagor  assigns  policy  of  assurance,  and  habendum,  ut 
ante,  Section  III.,  No.  III.,  clauses  8  and  9,  p.  175.  Also  power 
of  sale  and  covenant  from  mortgagor  to  pay  principal  and 
interest,  ut  ante.  Section  II.,  No.  L,  clauses  8,  10  and  11, 
pp.  35,  37  and  38.] 


That  mortgagor 
lias  good  right 
to  transfer  his 
estate  and 
interest  in 
copyholds  and 
policy  of 
assurance. 


7.  And  also  that  he  the  said  {mortgagor)  now  hath  in  himself 
good  right  to  release,  transfer,  assign  and  assure  the  said  copyhold 
premises  and  policy  of  assurance  unto  the  said  {mortgagees), 
their  executors,  administrators  and  assigns,  in  manner  aforesaid 
according  to  the  true  intent  and  meaning  of  these  presents. 
[Insert  covenant  for  quiet  enjoyment  and  freedom  from  incum- 
brances, and  for  further  assurance,  ut  ante,  No.  II.,  clauses 
7  and  8,  p.  199.] 


To  obtain  8.  And  ALSO  that  the  Said  (mortgagor)  shall  and  will  from  time 

renewed  grants  .  in.  i      •  i  •  n     i  - 

npon  the  to  time,  and  at  all  times  during  the  continuance  of  this  mortgage 

orth^e"ifves  *"^  Security,  when  or  as  often  as  any  or  either  of  the  said  lives  in  the 
with  power  for   ^^^  hereinbefore  recited  grant  of  the  dav  of  ,  or 

mortgagee  to  ^       _  j  ' 

obtain  snch       any  renewed  grants  of  the  said  copyhold  premises  shall  happen  to 
default.  die,  use  his  and  their  utmost  endeavours  to  procure  a  renewal  of 

the  then  subsisting  grants  of  the  same  premises  for  two  lives  in 
possession  and  two  lives  in  reversion,  in  trust  for  the  said 
{mortgagees),  their  executors,  administrators  and  assigns,  according 
to  the  custom  of  the  said  manor  of  H.,  and  shall  and  will  well  and 
truly  pay  all  fines,  fees,  costs,  charges  and  expenses  incidental  to 
such  renewal,  and  also  the  yearly  rents,  taxes  and  heriots  when- 


Fimr  Livtt. 
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over  the  sarao  shall  become  payable  in  rc8|>ect  of  the  said  copyhold  *<*•  ▼*• 
premiaes;  and  also,  that  if  the  said  (mort^ar/or),  his  executors,  Moriftga 
ndniiniotrators,  or  assigns,  shall  neglect  or  fail  to  obtain  such  hj^ipo^ 
renewals  and  to  pay  the  fines,  fees  and  other  expenses  incidental 
thereto,  and  the  said  yearly  rent,  taxes  and  heriots,  then  and  in 
such  case,  and  so  often  as  the  same  shall  happen,  it  shall  be  lawful 
but  not  imperative  for  the  said  {mortgagees),  or  the  survivor  of 
them,  his  executors,  administrators  or  assigns,  to  obtain  such 
renewals,  and  pay  such  fines,  fees  and  charges  incidental  thereto  ; 
and  all  such  sum  or  sums  of  money  as  he  or  they  shall  so  expend, 
the  said  {mortgagor^  his  executors,  administrators  or  assigns  will, 
upon  demand,  repay  unto  the  said  {mortgagees),  or  the  survivor  of 
them,  his  executors,  administrators  or  assigns,  together  with 
interest  for  the  same  at  the  rate  of  5/.  for  every  100/.  by  the  year, 
from  the  time  at  which  such  payments  shall  have  been  so  made 
as  aforesaid;  and  until  such  repayment,  all  sums  of  money  so 
advanced  as  aforesaid,  not  exceeding  in  the  whole  the  sum  of 
£  ,  (a)  shall  be  a  further  charge  upon  the  said  mortgaged 

premises,  and  carry  interest  at  the  rate  aforesaid.  [Add  covenant 
to  keep  up  policy  of  assurance,  with  power  for  mortgagees  to  renew  in 
default,  as  in  notes  E.  and  F.,  ut  ante.  Section  III.,  No.  IL, 
p.  169.  And  also  covenant  from  mortgagees  not  to  exercise 
power  of  sale,  witJwut  giving  mortgagor  due  notice^  and  that  mortgagor 
shall  enjoy  until  default,  ut  ante,  Section  II.,  No.  II.,  clauses  13 
and  14,  p.  49.] 

9.  Provided  always,  and  it  is  iierebt  declared,  tliat  the  D«c!«nujoo 
said  sum  of  £  ,  so  advanced  by  the  said  {mortgagees)  as  afore-  LoaCTlT*"** 

said,  is  advanced  by  them  out  of  trust   moneys   held  by  them  H'»n«*^  «>  • 

^   ^  ^  "f  •'  joint  aoooont, 

jointly  and  on  a  joint  account,  and  that  in  the  event  of  the  death  ud  that  it 
of  either  of  them  in  the  lifetime  of  the  other,  during  the  continu-  miMbb  to  tb* 
ance  of  the  said  principal  sum  or  any  part  of  the  same  upon  this  ■""'*• 
mortgage  security,  the  said  principal  sum  and  interest  shall  be 
paid  and  payable  to  the  survivor  of  them,  his  executors,  adminis* 


(a)  Such  an  amount  M  the  ad  valorem  stamp  on  the  dc«d  will  bo  sufSdeut 
U)  cover. 
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No.  VI.  trators  or  assigns,  whose  receipt  or  receipts  shall  be  a  sufficient 

Mortgage  discharge  for  the  same,  without  the  concurrence  of  the  executors 

^^UUmot  ^'^  administrators  of  him  who  shall  first  depart  this  life,  anything 

F(m  Lives,  hereinbefore  contained  to  the  contrary  thereof  in  anywise  notwith- 

standing. 


In  witness,  &c. 
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No.   VII. 


MORTGAGE  OF  COPYHOLDS  HELD  FOR  THREE  LIVES,  WITH 
COVENANT,  UPON  THE  DROPPING  OF  EITHER  OF  THE  LIVES, 
TO  EFFECT  A  POLICY  OF  ASSURANCE  UPON  THE  LIFE  OF 
ONE  OF  THE  SURVIVORS. 


1.  PartlM. 

3.  Recital  of  admission  of  mortgagor 
to  copyhold  premises. 

3.  Of  agreement  for  loan. 

4.  Testatum,    by    which    mortgagor 

covenants  to  surrender  to  mort- 
gagee's use,  and  in  the  mean- 


time to  stand  possessed  of  copy- 
holds for  his  benefit. 

5.  For  further  assurance. 

6.  That  upon  the  dropping  of  any  one 

of  the  lives  mortgagor  will  effect 
an  assurance  upon  the  Ufe  of  one 
of  the  survivors. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  185  ,  P«rti«. 
Between  {morUjagor)y  of,  i&c.,  of  the  one  part,  and  {mortgagee) 
of,  &c.,  of  the  other  part. 


2.  "Whereas  at  a  Court  Baron  held  in  and  for  the  manor  of  B.  R«at«iof 

.        ,  -,  adoiisMoo  of 

m  the  county  of  S.,  on  the  day  of  ,  the  said  {mort-  mortgagor  to 

gagor)  was  admitted  tenant  of  the  copyhold  hereditaments  and  ^^^^^ 
premises  hereinafter  described,  to  hold  to  him,  his  heirs  and 
asngns  for  and  during  the  life  (insert  namen  and  ages  of  tfie 
respective  Uves),  and  the  lives  and  life  of  the  survivors  and 
survivor  of  them,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor,  by  fealty  and  suit  of  court,  and  an  heriot  on 
the  dropping  of  each  of  the  said  lives,  as  appears  by  the  copy  of 
court  roll  of  the  said  manor,  bearing  date  on  or  about  the 
day  of 

3.  And  WBEREAS  the  said  (mortgagor)  has  requested  the  said  0(»ftmamt 

for  MMA. 
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No.  VII.      (mortgagee)  to  advance  him  the  Bum  of  £  on  the   security  of 

Mortgage     the  Said  copyhold  hereditaments  and  premises,  which  the  said 
heid/r Three  {mortgagee)  has  agreed  to  do. 

Lives,  ^c. 

Testatum,  4.  Now  THIS  INDENTURE  WITNESSETH,  that  in  consideration 

mortgagor         0^  the  sum  of  £  sterling  paid  by  the  said  (mortgagee)  to  the 

^^r^d*^  t°      ^^^^  (mortgagor)  on  the  execution  hereof,  the  receipt  of  which  the 
mortgagee's       said  (mortgagor)  hereby  acknowledges,  and   therefrom  doth   by 
meantime  to      these  presents  release  and  for  ever  discharge  the  said  (mortgagee), 
of  copyhoMrfor  ^^^  heirs,   executors,   administrators  and    assigns,   he  the   said 
his  benefit.       (mortgagor)  doth   hereby  for  himself,   his   heirs,   executors   and 
administrators,  covenant  with  the  said  (mortgagee),  his  heirs,  exe- 
cutors, administrators  and  assigns,  that  he  the  said  (mortgagor) 
will  at  his  own  costs,  at  or  before  the  next  general  or  other  court 
to  be  holden  in  and  for  the  said  manor  of  B.,  or  other  the  manor 
or  manors  whereof  the  said  copyhold  premises  are  holden,  well  and 
sufficiently  surrender  into  the  hands  of  the  lord  or  lords,  lady  or 
ladies  for  the  time   being  of  the  said  manor,  according  to  the 
custom  or  respective  customs  thereof,  and  otherwise  well  and 
effectually  convey  and  assure  to  and  to  the  use  and  behoof  of  the 
said  (mortgagee),  his  heirs  and  assigns.  All,  &c.  [Here  describe 
parcehfl  with  their  appurtenances,  and  all  the  estate,  right,  title, 
interest,  tenant-right  and  benefit  of  renewal,  claim  and  demand 
whatsoever,  of  him  the  said  (mortgagor),  of,  in,  to,  out  of  or  upon 
the  said  copyhold  hereditaments  and  premises.  To  the  intent 
that  the  said  (mortgagee),  his  heirs  or  assigns,  may  be  lawfully 
admitted  tenant  of  the  said  copyhold  hereditaments  and  premises 
on  the  court  rolls  of  the  said  manor.  To  hold  to  him,  his  heirs 
and  assigns  for  and  during  the  lives  of  (names  of  the  three  lives)^ 
and  of  the  lives  and  life  of  the  survivors  and  survivor  of  them,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said  manor  of 
B.,  or  other  the  manor  or  manors  whereof  the  same  copyhold 
hereditaments  are  now  holden,  subject  to  the  customary  rents, 
heriots,  suits  and  services  therefore  due  and  of  right  accustomed ; 
And  ill  the  meantime  until  such  surrender  shall  be  perfected  by 
the  admission  of  the  said  {mortgagee),  as  tenant  of  the  said  copy- 
hold hereditaments  and  premises,  the  said  (mortgagor),  his  heirs 
and  assigns,  will  stand  seised  or  possessed  of  the  said  copyhold 
hereditaments  and  premises,  In  Trust,  and  forthe  sole  benefit 
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of  the  said  {mortgagee)  his  heirs  and  assigns.    Subject  neveb-     >^<>-  V»« 
TUELKSS  to  the  proviso  for  redemption,   and  the  powers,   pro-     iiortgage 
visoee,    deokrations    and    agreements  hereinafter  declared  and  ]^^for  Tknt 
contained.     [Insert  proviso  for  redemption^  ut  ajite,   No.   III.,     LiM^ 
clause  6,  p.  204  ;  power  of  sale  in  default^  ut  antey  Section  ILL, 
No.  L,  clause  8,  p.  1 60 ;  Also  covenant  from  mortgagor  for  pay- 
meat  of  principaly  interest  and  customary  outgoings  in  respect  of  tlie 
mortgaged  premises ;  that  mortgagor  has  good  right  to  surrender ;  and 
for    quiet    enjoyment  and  freedom  from    incumbrances,    ut     ante, 
Na  IIL,  clauses  7,  8  and  9,  p.  205.] 

5.  And  moreover  that  the  said  {mortgagor)  and  all  pe™o°8  j^^^^ 
rightfully  claiming  any  estate  or  interest  in  the  Baid  copyhold 
hereditaments  and  premises,  will  at  all  times  during  the  continu- 
ance of  this  mortgage  security,  at  the  request  of  the^said  {mort' 
gagee),  his  executors,  administrators  or  assigns,  but  at  the  costs  of 
the  said  {mortgagor)^  his  heirs,  executors,  administrators  or  assigns, 
enter  into,  execute  and  perfect  all  such  surrenders,  admissions  or 
other  acts  and  assurances,  for  the  more  perfectly  or  satisfactorily 
assuring  and  confirming  the  said  copyhold  hereditaments  and  pre- 
mises with  their  appurtenances,  unto  and  to  the  use  and  for  the 
benefit  of  the  said  {mortgagee),  his  heirs  and  assigns,  for  and 
during  the  lives  of  the  said  {names  of  lives),  and  the  lives  and  life 
of  the  survivors  and  survivor  of  them,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor,  subject  to  the  cus- 
tomary rents,  heriots,  suits  and  services  therefore  due  and  of  right 
accustomed)  as  the  said  {mortgagee),  his  executors,  administrators 
or  assigns,  or  his  or  their  counsel  in  the  law,  shall  require. 

6.  And  lastly,  that  in  case  either  of  them  the  said  {names  o/"  That  upon  tb« 

dropping  ot  kbj 

the  three  lives)  shall  happen  to  die  during  the  continuance  of  this  om  of  tb*  Brm, 
mortgage  security,  then  the  said  {mortgagor),  his  heirs,  executors,  SfartfUS* 
administrators  or  assigns  will,  as  soon  as  convenientlv  may  be  •«>;»»«  op« 

,  •  '  tj»«  Uw  of  OP* 

thereafter,  effect  a  policy  of  assurance  upon  the  life  of  one  of  the  of  Umi 
survivors  in  some  respectable  assurance  oflScc  in  England  to  be 
approved  of  by  the  said  {mortgagee),  his  executors,  administrators 
and  assigns,  in  the  sum  of  £  or  upwards,  to  be  paid  on  the 

death  of  sach  survivor  whose  life  shall  be  so  assured  as  aforcsaiH ; 
And  also,  that  the  said  {mortgagor),  his  executors,  administrators 
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No,  VII.      or  assigns,  will  regularly  pay  the  annual  premium  for  keeping  the 
Mortgage     Said  policy  of  assurauce  on  foot  whenever  the  same  shall  become 
heldffr  Three  Payable,  in  such  manner  as  that  one  of  the  lives  upon  which  the 
Lives,  (fc.     gai^  lease  is  determinable,  may  be  constantly  kept  assured  in  at 
least  the  sum  of  £  during  the  continuance  of  this  security ; 

and  will  also  immediately  after  payment  of  the  premiums  as  afore- 
said deliver  the  proper  receipts  and  vouchers  for  the  same  unto 
the  said  (mortgagee),  his  executors,  administrators  or  assigns. 
[Add  power  for  mortgagee  to  renew  policy  in  case  of  mortgagor's 
default,  ut  ante.  Section  III.,  clause  F.  to  precedent  No.  IL, 
p.  169.  And  then  add  covenants  from  mortgagee  that  mortgagor 
shall  enjoy  until  default,  and  that  mortgagee  will  not  exercise  power 
of  sale  without  giving  mortgagee  due  notice,  ut  ante.  Section  II., 
No.  IL,  clauses  13  and  14,  p.  4  9.  J 

In  witness,  &c. 
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No.    VIII. 


DECLARATION  Of  THE  USES  OF  A  SURRENDER  OF  COPY- 
HOLD  PREMISES,  WHERE  PART  OF  THE  PURCHASE  MONEY 
IS  TO  BE  ALLOWED  TO  REMAIN  UPON  MORTGAGE. 


1.  Parties. 

2.  Recital  of  afn'eenient  for  sale  and 

mortgage. 

3.  Of  surrender    and    admission  of 

trustees. 

4.  Testatum,  declaring  the  trusts  of 

surrender  and  admission. 

5.  Proviso  for  redemption. 

6.  That  mortgagor  shall  enjoy  until 

default. 

7.  In  case  of  default  mrrtgagee  to 

stand  possessed  of  copyholds  in 
trust  for  copyholder. 

8.  Power  of  sale. 


9.  Declaration  of   trust  of  purchase 
moneys. 

10.  Indemnity  to  trustee. 

11.  Covenant  from  mortgagor  for  pay- 

ment of  principal  and  interest, 
and  all  outgoings  in  respect  of 
copyhold  premises. 

12.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

13.  Covenant  from  mortgagee  not  to 

take  any  steps  towards  selling 
the  mortgaged  premises  without 
giving  the  mortgagor  six  calendar 
months'  previous  notice  thereof. 


1.  THIS  INDENTURE,  made  the        day  of       A:D.,  185  ,  P«ti«. 
Between  {mortgagor)^  of,  &c.,  of  the  first  part,  {trustee)^  of,  &c 

of  the  second  part,  and  (mortgagee),  of,  &c,  of  the  third  part. 

2.  Whereas  the  said  (mortgagor)  has  contracted  with  the  said  Raeiui  of 
{mortgagee)  for  the   absolute  purchase   of  all   that  copyhold  ^^^^[[J^   * 
(describe  parcels),  and  the  inheritance  thereof  in  fee  simple,  free  o****"*^ 
from  all  incumbrances,  for  the  sum  of  £  ,  and  upon  the 

treaty  for  the  saidpurchase  it  was  agreed  that  the  sum  of  2502., 
put  of  the  said  purchase  money,  should  remain  secured  upon 
mortgage  of  the  same  premises. 
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3.  And  whereas  in  pursuance  of  the  Baid  agreement,  and  for 
the  purpose  of  carrying  the  same  into  effect,  the  said  (mortgagee) 
at  a  court  baron  held  in  and  for  the  said  manor  on  the  day 

of  ,    duly   surrendered   the   said   copyhold   or   customary 

hereditaments  and  premises  with  their  appurtenances  into  the 
hands  of  the  lord  of  the  said  manor,  to  the  use  of  the  said 
{trustee),  his  heirs  and  assigns,  who  was  then  and  there  admitted 
tenant  of  the  same  premises,  on  the  court  rolls  of  the  said  manor, 
subject  to  the  rents,  heriots,  fines,  suits  and  services  therefore 
due  and  of  right  accustomed. 


Testatum, 
declaring 
the  trusts  of 
surrender  and 
admission. 


4.  Now  this  Indenture  witnesseth,  that  in  consideration 
of  the  sum  of  £  ,  part  of  the  said  purchase  money,  or  sum 

of  £  ,  paid  by  the  said  (mortgagor)  to  the  said  (mortgagee) 

on  the  execution  hereof,  the  receipt  of  which  the  said  (mortgagee) 
doth  hereby  acknowledge,  as  also  of  the  sum  of  £  ,  the 

residue  of  the  said  purchase  money,  to  be  secured  upon  mortgage 
of  the  said  copyhold  or  customary  hereditaments  and  premises  as 
hereinafter  mentioned,  it  is  hereby  mutually  declared  and  agreed 
by  and  between  the  said  parties  to  these  presents,  that  the 
said  (trustee),  his  heirs  and  assigns,  shall  stand  seised  or  possessed 
of  the  said  copyhold  or  customary  hereditaments  and  premises, 
with  their  appurtenances,  upon  trust  for  the  said  (mortgagee), 
his  heirs  and  assigns,  subject  to  the  proviso  for  redemption, 
and  the  powers,  provisoes,  declarations,  and  agreements  herein- 
after limited,  declared  and  contained. 


Proviso  for 
redemption. 


5.  Provided  always,  and  it  is  hereby  declared,  that  if 
the  said  (mortgagor),  his  heirs,  executors,  administrators  or  assigns, 
shall    on    the  day    of  next    pay    unto    the    said 

(mortgagee),  his  executors,  administrators  or  assigns,  the  sum  of 
£  sterling,   together   with  interest   for    the   same,  at  the 

rate  of  £  for  every  100/.  by  the  year,   on  the  day 

of  next,  without  deduction,  then  the  said  (trustee),  his  heirs 

or  assigns,  will,  at  the  request  and  costs  of  the  said  (mortgagor), 
his  heirs  or  assigns,  at  the  next  general  or  other  court  to  be 
holden  in  and  for  the  said  manor,  duly  surrender  the  said  copyhold 
hereditaments  and  premises  into  the  hands  of  the  lord  or  lords, 
lady  or  ladies,  of  the  manor  for  the  time  being,  to  the  use  of  the 
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said  {mortgagor)^  his  heirs  and  assigns,  to  the  intent  that  the     N**  ^M. 
Mid  {mortgagor),  his  heirs  and  assigns,  nmy  be  admitted  tenant  to 


all  the  said  copyhold  or  customary  hereditaments  and  premises  on   s^rnmdM-  oj 
the  court-roils  of  the  said  manor,  TO  hold  to  him,  his  heirs  and   ji^^jl^^ 

aiwignrfi  for  ever  at  the  will  of  the  lord  according  to  the  custom  of        

the  said  manor ;  and  that  until  such  surrender  shall  be  made  and 
perfected  as  aforesaid,  the  said  (tmsteee),  his  heirs  and  assigns  shall 
stand  seised  or  possessed  of  the  said  copyhold  or  customary  here- 
ditaments and  premises,  in  trust,  and  for  the  sole  benefit  of  the 
said  (mortgagor),  his  heirs  and  assigns,  and  to  be  surrendered  and 
disposed  of  from,  time  to  time  as  he  or  they  shall  direct  or 
appoint 

6.  And    it    is   hereby   also    declared    and  agreed,    that  Tb«t  mortgagor 

shall  enjoy 

until  default  shall  be  made  in  payment  of  the  said  sum  of  £  until  defkaiL 

and  interest,  it  shall  be  lawful  for  the  said  {mortgagor),  his  heira 
and  assigns,  to  hold  and  enjoy,  and  to  receive  and  take  the  rents, 
issues,  and  profits  of  the  said  copyhold  or  customary  hereditaments 
and  premises,  without  interruption  or  denial  of  or  by  the  said 
(trustee)  or  (mortgagee),  or  either  of  them,  their  or  either  of 
their  heirs  or  assigns,  or  any  other  person  or  persons  rightfully 
claiming  through,  under,  or  in  trust  for  him  or  them,  or  either  of 
them. 

7.  Provided  albo,  and  it  is  hereby  further  declared  5"  "f»  °^ 

defaait  tnuUe 

AND  AGREED,  that  if  default  shall  be  made  in  payment  of  the  to  tuad 
aaid  sum  of  £  and  interest,  at  the  time  and   in   manner  copyh^  in 

hereinbefore  appointed  for  payment  thereof,  then  the  said  ^^'*  ***'" 
(trustee),  his  heirs  and  assigns,  shall  stand  seised  or  possessed  of 
the  said  copyhold  6t  customary  hereditaments  and  premises, 
IN  trust  for  the  sole  benefit  of  the  said  (mortgagee),  his  heirs 
and  assigns,  and  to  be  surrendered  and  disposed  of  from  time  to 
time,  as  he  or  they  shall  direct  or  appoint. 

8.  Provided  also,  and  it  is  hereby  moreover  declared  rowwofMi*^ 
AND  agreed,  as  a  further  and  concurrent  security  for  the  pay- 
ment of  the  said  sum  of  £  and  interest,  tliat  in  case  the 

said  sum  of    £  and    interest,  or  any  part  thereof,  shall 

remain  tindischarged  after  the  said  day  of  next,   it 
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No.  VIII.  shall  be  lawful  for  the  said  {trustee),  his  heirs,  executors,  adminis- 
Dechmtion  trators  or  assigns,  at  the  request  in  writing  of  the  said  (mortgagee), 
"'^^^rtf  ^is  executors,  administrators  or  assigns,  [Continue  power  of  sale, 
and    indemnity    to   purchasers;    ut   ante^    Section   II.,    No.   II., 


Copyhold 
Premises,  ^c. 


clause  7,  p.  46.] 


Declaration  of 
trust  of 
purchase- 
money. 


Indemnity  to 
trustee. 


Covenant  from 
mortgagor  for 
payment  ot 
principal  and 
interest. 


9.  And  it  is  hereby  declared,  that  the  said  (trustee),  his 
heirs,  executors,  administrators  or  assigns,  shall  stand  possessed  of 
the  moneys  to  arise  from  such  sale  or  sales,  in  trust,  first, 
to  detain  thereout  a  sufficient  sum  to  defray  all  the  expenses 
incidental  to  such  sale  or  sales ;  secondly,  to  pay  unto  the  said 
(mortgagee),  his  executors,  administrators  or  assigns,  the  said 
principal  sum  of  £  and  interest  hereby  secured,  or  so  much 

thereof  as  shall  then  remain  undischarged ;  and  thirdly,  to  pay 
over  the  surplus  moneys  (if  any)  unto  the  said  (mortgagor),  his 
heirs,  executors,  administrators  and  assigns. 

10.  And  it  is  hereby  also  declared  and  agreed,  that  the 
said  (trustee),  his  heirs,  executors,  administrators  or  assigns,  shall 
not  be  accountable  for  more  money  than  he  or  they  shall  actually 
receive,  nor  for  any  loss  that  shall  happen  in  the  execution  of  the 
aforesaid  trusts,  except  the  same  shall  happen  through  his  or  their 
own  wilful  default ;  and  also  that  it  shall  be  lawful  for  the  said 
(trustee),  his  heirs,  executors,  administrators  or  assigns,  to  deduct, 
retain,  and  reimburse  himself  and  themselves  respectively,  out 
of  the  said  copyhold  or  customary  hereditaments  and  premises, 
all  such  costs,  charges,  and  expenses  as  he  or  they  shall  pay 
or  incur  in  or  about  the  execution  of  the  aforesaid  trusts,  or 
in  anywise  in  relation  thereto.  [Insert  covenant  from  mortgagee 
that  he  has  good  right  to  surrender;  Vol.  I.,  Part  II.,  Section  III., 
No.  I.,  clause  5,  p.  304.] 

11.  And  the  said  (mortgagor),  doth  hereby  for  himself,  his 
heirs,  executors  and  administrators,  covenant  with  the  said 
(mortgagee),  his  heirs,  executors,  administrators  and  assigns,  that  he 
the  said  (mortgagor),  his  heirs,  executors  or  administrators,  will 
pay  unto  the  said  (mortgagee),  his  executors,  administrators  or 
assigns,  the  full  sum  of  £  sterling,  together  with  interest 
for  the  same  at  the  rate  of  51  for  every  100/.  by  the  year,  at  the 
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time  and  in  mnnner  hereinbefore  ap})ointccl  for  payment  thereof;     No.  viiL 
AND  ALSO  all  such  payments  and  other  outgoings  as  .now  are,    iteeimruUm 
or  at  any  time  hereafter  shall  be,  cliarged  upon  and  payable  in  **  SurrJd^ro/ 
respect   of  the   said   copyhold   or   customary   hereditaments  and   p^^^^ 

goings  in 

12.  And  ALSO  that  the  said  copyhold  or  customary  lieredita- ^PIJ^J*^  ^' 
inents  and  premises  shall  or  may  from  time  to  time  and  at  all  times  premi**"- 
be  held  and  enjoyed  upon  the  trusts  and  for  the  ends,  intents  and  c^ojmmt  and 
purposes  hereinbefore  declared  concerning  the   same,   according  fre^om  from 
to   the  true   intent  and  meaning  of  these  presents,  without  let, 
suit,  eviction,  ejection,  interruption,  molestation  or  disturbance, 
of  or  by  any  person  or  persons  whomsoever ;  and  that  free  from 
all  incumbrances  whatsoever  (except  the  rents,  heriots,  suits  and 
services  to  be  paid  and  performed  for  or  in  respect  of  the  said 
copyhold  or  customary  hereditaments  and  premises.)     [Add  cove- 
nant for  further  assurance,  ut  ante,  No.  IL,  clause  8,  p.  199.] 

13,  And   the   said   {mortgagee)   doth   hereby   for   himself,   his  C«wo*nt  frooi 
heirs,   executors,    and    administrators,   covenant   with    the    said  to  uke  anj 
{mortgagor),  his  heirs  and  assigns,  that  he  the  said  {mortgagee),  his  JSLg  the 
executors,  administrators  or  assif^ns,  will  not  call  upon  the  said  "<»rtgaged 

_  _  .    .  f  premwoi  with- 

(trustee),  his  heirs,  executors,  administrators  or  assigns,  to  pay  oot  firing 

.  .       ""oitgigor  six 

off  the  said  mortgage  debt,  and  shall  not  nor  will  exercise  ealwdju-maaUu 
the  power  of  sale  hereinbefore  contained,  or  take  any  steps  '*""""  °****** 
or  proceedings  whatever  towards  the  sale  of  the  said  copyhold 
or  customary  hereditaments  and  premises,  without  giving  six 
calendar  months'  previous  notice  thereof  in  writing  to  the  said 
{mortgagor),  his  heirs  or  assigns,  or  leaving  the  same  at  his  or 
their  last  or  usual  known  place  of  abode  or  business  in  England ; 
Provided  nevertheless  that  no  purchaser  under  such  power 
of  sale  shall  be  in  anywise  afTccted  or  prejudiced  thereby. 

In  witness,  &c 


vol.  II. 
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No.  IX. 


MORTGAGE    OF   AN    EQUIIT    OF   REDEMPTION    OF 
COPYHOLDS,  (a) 


1.  Parties. 

2.  Recital  of  first  mortgage. 

3.  That    mortgagor   has    duly   sur- 

rendered copyholds  to  prior 
mortgagee's  use,  but  that  the 
latter  has  not  been  admitted 
tenant. 

4.  That  principal  is  still    due,  and 

some  small  arrear  of  interest, 
but  that  all  customary  outgoings 
have  been  duly  paid. 


5.  Testatum. 

6.  Habendum. 

7.  That  mortgagor  has  good  right  to 

convey  equity  of  redemption. 

8.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

9.  For  further  assurance. 

10.  That  if  prior  mortgage  is  paid  o£F, 
mortgagor  will  surrender  to  mort- 
gagee's use. 


Parties. 


Recital  of  first 
mortgage. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  18  , 
Between  {mortgagor),  of,  &c.,  of  the  one  part,  and  {present 
mortgagee)  f  of,  &c.,  of  the  other  part. 


2.  Whereas  by  indenture  dated  the 


day  of 


,  made 


Practical 
remarks. 


(a)  A  mortgage  of  an  equity  of  redemption  of  copyholds  will  pass  by  deed 
without  any  surrender :  {^Fawcett  v.  Lowther,  2  Ves.  304  ;  Rex  v.  Lord  of  the 
Manor  of  Hendon,  2  T.  R.  484 ;  the  proper  mode  being  a  grant  and  release  of  the 
mortgagor's  equitable  interest  in  the  premises,  he  also  entering  into  a  covenant 
that  he  will,  subject  to  the  first  mortgage,  stand  possessed  of  the  copyhold 
premises  upon  trust  for  the  second  mortgagee ;  and  that  in  case  the  first  mortgage 
is  paid  off,  that  he  will  surrender  to  such  second  mortgagee's  use:  (2  Hughes 
Pract.  Mort.  8.)  • 
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between  the  said  {mortgagor)  of  the  one  part,  and  (  prior  mort-       No.  ix. 
gogor)  of  the  other  part,  the  said  {mortgagor)  in  consideration  of    htongamof 
the  sum  of  750/.  advanced  to  him  by  the  said  (  prior  mortgagee),  j^J^gJ^I^^ 
covenanted  to  surrender  All,  &c.  (descuibe  copyhold  parcelt)  into     Copj^old: 
tlie  iiands  of  the  lord  of  the  manor  of  A.,  in  the  county  of  B., 
according  to  the  custom  thereof.  To  the  U8B  of  the  said  {prior 
mortgagee)  To  hold  to  him,  his  heirs  and  assigns  for  ever,  at  the 
will  of  the  lord  according  to  the  custom  of  the  said  manor,  subject 
to  a  proviso  for  redemption  on  payment  by  the  said  {mortgagor), 
his  heirs,  executors,  administrators  or  assigns,  unto  the  said  (  prior 
mortgagee),  his  executors,  administrators  or  assigns,  of  the  sum  of 
750/.  and  interest,  at  the  rate  of  5/.  for  every  100/.  by  the  year, 
on  a  certain  day  therein  mentioned  and  since  past,  and  also  all 
Buch  customary  expenses  and  outgoings  as  the  said  (  prior  mort" 
gagee),  his  heirs,  executors,  administrators  or  assigns,  should  pay  in 
respect  of  the  same  copyholds  or  customary   hereditaments  and 
{iremises. 

3.  And  whereas  the  said  {mortgagor)^  shortly  after  the  execu-  That  mortgmgoe 
tion  of  the  said  hereinbefore  recited  indenture  duly  surrendered  ^"  ^^^J  , 
the  said  copyhold  or  customary  hereditaments  and  premises  to  the  copyhold*  to 
use  of  the   said  ( prior  mortgagee),  his   heirs  and  assigns,   con-  gagM'i  oae,  bat 
ditionally  for  securing  the  repayment  of  the  said  sum  of  750/.  and  ^^J^  ^^ 
interest  at  the  time  aforesaid,  but  the  said  ( prior  mortgagor)  hath  •dnutted  tenant. 
not  as  yet  been  admitted  tenant  to  the  said  premises. 

4.  And  whereas  the  said  principal  sum  of  750/.  still  remains  That  prindpai 
due  to  the  said  ( prior  mortgagee),  upon  his  said  recited  mortgage  J^^  „^ 
security,  but  all  interest  in  respect  of  the  same  has  been  duly  paid  ^^^^"  •'. 

up  to  the  day  of  last,  and  the  said  {mortgagor)  has  tl>»t  all  coat»- 

also  paid  all  customary  expenses   and  outgoings  whatsoever,  in  oatgoinp  hav* 
respect  of  the  said  copyhold  hereditaments  and  premises,  up  to  the  '  ''^ 

day  of  the  date  hereof,  as  the  said  {mortgagor)  (Joth  hereby 
tMtify  and  declare.  [Insert  agreement  for  loan,  ut  ante.  Section 
IIL,  No.  I.,  clause  4,  p.  159.] 

6.  Now  THIS  Indenture  witnesseth,  that  in  consideration  Twtatan. 
of  the  sum  of  250/.  sterling  paid  by  the  said  (  present  mortgagee)  to 
the  said  {mortgagor)  on  the  execution  hereof,  the  receipt  of  which 

Q2 
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No.  IX.      the  said  (mortgagor)  hereby  acknowledges,  and     herefrom  doth 

Mortgage  of  release  and  for  ever  discharge  the   said  ( present  mortgagee)  his 

'nedemptumof  hcirs,  executors,  administrators  and  assigns.  He  the  said  (mort- 

Copyhoids.    gagor\  DoTH  by  these  presents  grant,  release,  assign  and  confirm 

unto  the  said  (  ■present  mortgagee)  his  heirs  and  assigns.  All  that 

the  benefit  and  right  of  redemption  of  him  the  said  {mortgagor)^ 

of   and    in  ALL   THOSE    the   aforesaid  copyhold    or  customary 

messuages,  tenements,  hereditaments  and  premises  hereinbefore 

described,  with  their  appurtenances ;  And  all  the  estate,  right, 

title  and  interest  of  him  the  said  (mortgagor),  therein. 

6.  To  HAVE  AND  TO  HOLD  the  said  copyhold  or  customary 
messuages,  tenements,  hereditaments  and  premises,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  (  present  mortgagee)y 
his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor ;  Subject  nevertheless  to  the 
said  hereinbefore  recited  mortgage  security,  and  the  powers  and 
provisoes  therein  contained;  and  also  subject  to  the  proviso  for 
redemption,  and  the  powers  and  provisoes  hereinafter  limited  and 
contained.  [Insert  power  of  sale,  pursuant  to  the  directions  laid 
down,  ut  ante.  Section  III.,  No.  VIL,  clause  6,  p.  192.  Insert 
also,  covenant  for  payment  of  principal  and  interest ;  ut  ante. 
Section  IV.,  No.  III.,  clause  7,  p.  205.] 

That  mortgagor      7^  ^jj j)  ALSO  that  he  the  Said  (mortqaqorX  now  hath  in  himself 

has  good  right  .  \  ;/   .7      y 

to  convey  equity  good  right  to  grant,  release,  assign  and  confirm  the  equity  of 
redemption  of  the  said  copyhold  or  customary  hereditaments  and 
premises,  unto  and  to  the  use  of  the  said  ( present  mortgagee),  his 
heirs  and  assigns,  in  manner  aforesaid,  according  to  the  true  intent 
and  meaning  of  these  presents. 

For  quiet  8.  And  ALSO  that  the  Same  copyhold  or  customary  hereditaments 

fSom^from  ^"^  premises  shall  or  may,  at  all  times  hereafter,  be  peaceably  and 
incumbrances,  qnietly  held  and  enjoyed  accordingly,  without  any  let,  suit, 
eviction,  ejection,  interruption,  molestation  or  denial  of  or  by  any 
person  or  person  whomsoever,  except  persons  claiming  in  respect  of 
the  said  hereinbefore  recited  mortgage  security ;  and  that  free 
from  all  incumbrances  whatsoever,  except  the  said  hereinbefore 
recited  mortgage  security,  and  the  rents,  heriots,  duties,  suits  and 
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u)  bo  paid,  rendered  or  performed,  in  respect  of  the  said      H«.  IX. 
copyhold  or  customary  hereditaments  and  premises.  Mortgaat^f 

Hedemftiam  of 

•J.  And  further,  that  the  said  {mortgagor)^  and  all  persons     Copikold$. 
rightfully  claiming  any  estate  or  interest  in  the  said  copyhold  por  further 
or     customary    hereditaments    and    premises)    except    persons  *"'»™°<*' 
chiiniing    in    respect    of    the    said    recited   mortgage    security, 
[Continue  covenant  for  further  assurance;    ut  ante,   No.  II., 
clause  8,  p.  199.] 

10.  And    moreover,  that  in  case  the   said  (mortgagor),  his  Th*t  if  mort- 
heirs,  executors,  administrators  or  assigns,  shall  at  any  time  pay  JJ^^JJ'wiU 
off  the  said  hereinbefore  recited  mortcage  debt  of  750/.  and  surrender  to 

®  °  .         •  mortgmgeei 

interest.  Then  he  the  said  {mortgagor),  his  heirs  or  assigns,  or  use. 
other  the  person  or  persons  for  the  time  being  in  whom  the  legal 
estate  in  the  said  copyhold  or  customary  hereditaments  and  pre- 
mises shall  be  then  vested,  will  at  the  costs  of  the  said  (mortgagor), 
his  heirs,  executors,  administrators  or  assigns,  at  the  next  general  or 
other  court  to  be  holden  in  and  for  the  said  manor  of  A.  in  the 
said  county  of  B.,  or  other  the  manor  or  manors  whereof  the  said 
copyhold  or  customary  hereditaments  and  premises  are  holden, 
well  and  effectually  surrender  into  the  hands  of  the  lord  or  lords, 
lady  or  ladies,  of  the  said  manor  for  the  time  being,  according  to 
the  custom  thereof,  or  otherwise  well  and  suflSciently  convey  and 
a  -Lire  TO  THE  USE  of  the  said  (present  mortgagee)  his  heirs  and 
assigns,  all  those  the  aforesaid  copyhold  or  customary  heredita- 
ments and  premises,  with  their  appurtenances,  TO  the  intent 
that  the  said  (present  mortgagee)  his  heirs  or  assigns,  may  be 
nihnitted  tenant  to  the  same  copyhold  or  customary  hereditaments 
and  premises  on  the  court  rolls  of  the  said  manor,  to  hold  to 
liim,  his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord  according 
to  the  custom  of  the  said  manor,  subject  to  the  rents,  heriot«, 
duties,  suits,  and  services  therefore  due  and  of  right  accustomed. 
And  fuktiikr,  that  in  the  meantime,  and  until  such  surrender 
"hall  be  made  and  |>crfccted,  and  the  said  (present  mortgagee), 
duly  admitted  tenant  to  the  said  copyhold  or  customary  heredita- 
ment and  premises,  the  said  (mortgagor),  his  heirs  or  assigns,  or 
other  the  person  or  persons  for  the  time  being,  in  whom  the  legal 
•  -t  lie  in  the  same  premises  shall  be  then  veste<l,  will  stand  seit^etl 
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No.  IX.      or  possessed  thereof  in  trust  and  for  the  sole  benefit  of  the  said 
Moi-tgage  of  (  present  mortgagee),  his  heirs  and  assigns  for  ever,  to  be  surrendered 
ReckTtlnif  ^^^  disposed  of  from  time  to  time  as  he  or  they  shall  direct  or 
Copyholds,     appoint ;  but  subject  nevertheless  to  the  proviso  for  redemp- 
tion, and  other  the  powers  and  provisoes  hereinbefore  limited  and 
contained.     [Insert  covenant  from  mortgagee  not  to  exercise  power 
of  sale  without  giving  mortgagor  due  notice  thereof,  and  that  the  latter 
shall  enjoy  until  default;  ut  ante,  Section  II.,  No.  II.,  clauses  13 
and  14,  p.  49.] 

In  witness,  &c. 
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Section  V. 
MORTGAGES  OF  STOCK. 


No.  I. — MOBTOAOK  OF  StoCK  IK  TUB  TilRBK  PEB  CsNT.  Co5SOL8,  WTTK 
PoWBBS   or    SaX.B   AMD    USUAL    CoVBXANTS. 

No.  IL — MoBTOAOB   or   DtvtDBVDS   or   Stock   in   which  tbb  Mobtgaqob 

TAKXS  A   Lirs   InTEBBST,   and  AsSIQNMBMT   or  A   POUCT   or  ASSUBANCB 
BT  WAT  or  COUATJCRAL  SbCUBTTT. 

No.  III.— MoBTQAGC  BT  11  USB  AND  AMD  Wirs  Or  THE  DlVtDBMDS  OT  StOCK 
IN  WHICH  THB  WiFB  TAKES  A  LlFB  InTEKEST,  AMD  ALSO  Or  A 
CoNTIMGBMT     ReTEBSIOMABT    1nTEBB«T   which    8HB   TAKES    IM    THB   SAME 

Pb(»pebtt,  a  Folict   or    Assubamcb    on  the  Husband's  Life  bbimc 

AUO  ASSIOMKO    BT    WAT    OF   ADDITIONAL    SeCUBITT. 

No.  lY. — MoBTOAQEfl  or   Stock  uhsbb  a  Fowxb  or   Salb  in  Makbiaob 

SBTTiAMBNT. 
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No.     I. 


MORTGAGE   OF  STOCK   IN   THE  THREE   PER  CENT.  CONSOLS, 
WITH  POWERS  OF  SALE  AND  USUAL  COVENANTS.(a) 


1.  Parties. 

2.  Recital  that  mortgagor  is  possessed 

of  the  stock. 

3.  Testatum,   whereby  it  is  declared 

that  trustee    shall   stand    pos- 
sessed of  stock. 

4.  Upon  trust  to  retransfer  to  mort- 

gor  upon  payment  of  principal 
and  interest. 

5.  Trusts  for  sale  in  default  of  pay- 

ment, with  power  to  give  re- 
ceipts. 


9.  Covenant  from  mortgagor  that  be 
has  good  right  to  assign,  and 
that  mortgaged  premises  shall  be 
held  and  enjoyed  accordingly, 
free  from  incumbrances. 

7.  For  further  assurance. 

8.  Proviso  that  mortgagor  shall  re- 

ceive dividends  until  default. 

9.  That  trusts  for  sale  will  not  be 

carried  into  effect  without  giving 
mortgagor  due  notice. 

10.  Power  for  mortgagee  to  appoint 
new  trustees. 


Parties.  1.  THIS  INDENTUKE,  made  the      day  of        A.D.,  18    , 

Between  {mortgagor)^  of,  &c.,  of  the  first  part,  {mortgagee)^  ofj 
&c.,  of  the  second  part,  and  {trustee),  of,  &c.,  of  the  third  part. 


Definition  of 
stock. 


(a)  Although  stock  in  the  public  funds  is  usually  described  as  so  many 
hundred  pounds  in  the  particular  fund,  this,  strictly  speaking,  is  an  un- 
technical  term,  there  being  in  reality  no  such  thing :  {Kirby  v.  Potter, 
4  Ves.  751.)  In  fact,  stock  in  the  public  funds  consists  of  perpetual  annuities 
granted  for  ever,  redeemable  by  the  public.  They  are  a  mere  right,  and  the 
circumstance  that  the  government  is  the  debtor  makes  no  difference.  They 
constitute'  a  mere  demand  of  dividends  as  they  become  due,  having  no  resem- 
blance to  a  chattel  moveable  or  coin  money  capable  of  possession  or 
manual  apprehension :  ( Wildman  v.  Wildman,  9  Ves.  1 74.)  Stock  having, 
however,  acquired  by  reputation  the  name  of  an  actual  sura,  the  courts  have 
long  recognised  it  under  such  appellations  as  1,000/.,  Three  per  Cent.  Con- 
solidated Annuities;  5,000/.,  Three  per  Cent.  Reduced  Annuities,  and  so 
forth.     But  unsubstantial  as  stock   may  technically  appear,  it  has  acquired 
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2.  WlIERRAR  the  said  {mortymjor)  being  poseesBcd  of  the  8um  of      Mo.  L 
3,750t  Tiirce  per  Cent.  Consolidated  Annuities,  has  requested  the    iiortgagt  ^ 
said  {mortg(ujfe)  to  lend  him  the  sum  of  1,500/.  on  the  security  <i^ p^cmt.Omm)lM^ 
the  said  stock,  which  the  said  {mortgayee)  has  agreed  to  do ;  and,     J?^T^^ 
in  order  to  effect  the  same,  the  said  stock  has  been  this  day  duly    tHUrtst.witk 
transferred  unto  and   into  the  name  of  the  said  (trtutee)  in  the        saie. 
books  of  the  Governor  and  Company  of  the  Bank  of  England,  (b)  j^ij  J^^ 

to  be  held  by  him  the  said  (trustee),  upon  the  trusts,  and  for  the  mortgagor  u 

pOMMMd  of  U16 

ends,  intents  and  pur{)oses,  and  with,  under  and  subject  to  the  stock. 
|K)wcrs,  provisoes,  declarations  and  agreements  hereinafter  ex-  Of  •greemcnt 
pressed  and  declared  of  and  concerning  the  same.  Uut  stock  hu 

been  transferred 
to  tnutee,  Ac 

3.  Now  THIS  Indenture  witnesseth,  that  in  consideration  Tesutmn, 
of  the  sum  of  1,500/.  sterling  paid  by  the  said  {mortyayee)  to  the  ^^^  jjj; 
said  (niortqaqor)  on  the  execution  hereof,  the  receipt  of  which  the  trustee  u  to 

stand  poasessed 

said  {mortyayor)  hereby  acknowledges,  and  therefrom  doth  release,  of  stock- 
exonerate  and  for  ever  discharge  the  said  {mortyayee),  his  heirs,  exe- 
cutors, administrators  and  assigns,  He  the  said  {mortyayor)  dotu 
by  these  presents  declare  and  appoint  that  the  said  {trustee),  his 


a  sufficient  substantial  credit  to  afford  a  safe  and  adequate  security,  where 
the  holder  has  an  absolute  interest  in  the  property.  Still  it  is  not  of. en  re- 
sorted to  as  a  tnortf^age  security,  because,  generally  speaking,  the  fund-holder 
can  raise  the  money  with  less  trouble  and  expense  by  selling  out  sufficient 
stock  for  that  purpose.  Where  mortgages  of  funded  property  most  frequently 
occur  is  where  the  party  takes  a  partial  interest ;  as  for  life  only,  or  a  mere  trust 
estate,  or  his  interest  is  subject  to  some  contingency.  Yet,  when  the  funds 
•re  in  a  very  depressed  state,  or  the  stock  is  shut,  and  so  incapable  of  being 
•old  out,  and  there  is  some  pressing  exigency  for  the  money,  it  may  then  be 
•dTantageoiu  to  resort  to  a  mortgage.  It  must  also  be  borne  in  mind  that 
•  mortgage  of  fuadcd  property  is  attended  with  much  less  expense  than  • 
mortgage  of  real  estate,  where  lengthy  abstracts  have  often  to  be  prepared, 
•nd  heavy  expenses  are  frequently  incurred  before  a  marketable  title  can  be 
made. 

(hi)  Mortgages  of  stock  vtt  UBoally  made  by  a  transfer  of  the  stock,  which  MoHgafss  of 
can  either  be  done  by  the  mortgagor  in  person,  or  by  means  of  a  power  of  'tock,  how 
•Morney  given  by  him  for  that  purpose.     'Iliis  is  accompanied  by  a  deed  of '••""J  ~" 
Mtnmnot,  avoiding  the  assurance,  ur  stipulating  for  a  transfer  upon  payment 
of  inioeipal  and  interest  at  the  appointed  time.    The  plan  generally  adopted  has 
beMi  to  transfer  the  stock  into  the  name  of  one  or  more  trustees,  u{>on  trust  to 
ntnoafer  upon  payment  of  principal  and  interest,  as  in  the  above  form.     'Ilis 
noHniror  witers  into  the  ucoal  oorenants  for  (layment  of  principal  and  interest; 
tiMt  M  nas  good  right  to  tranafor;  for  quiet  enjoyment ;  fh;edom  from  inctim- 
bnace^ ;  and  for  further  assurance,  ••  in  ordinary   mortgages.    To  this  is 
OMially  suprraddcd,  a  proviso  that  the  mort|{^or  shall  be  permitted  to  reocive 
the  dividends  until  default. 
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No.  I.       executors,  administrators  and  assigns  shall  from   henceforth  be 

Mortgage  of  posscsscd  of  and  interested  in  the  said  sum  of  3,750/.  Three  per 

ptrcenLComds  Cent.    Consolidated   Annuities,   upon   the    trusts  hereinafter 

to  secure      declared.     And  the  said  (trustee),  by  the  direction  of  the  said 

A.1,500  and  ^  . 

interest,  with  {mortgagor),  DOTH  by  these  presents  for  himself,  his  heirs,  execu- 
Saie.  tors  and  administrators,  covenant  with  the  said  (mortgagor),  his 
executors,  administrators  and  assigns,  and  also  with  the  said 
(mortgagee),  his  executors,  administrators  and  assigns,  that  he  the 
said  (trustee),  his  executors,  administrators  and  assigns,  shall 
and  will  from  henceforth  be  possessed  of  the  said  sum  of  3,750/. 
Three  per  Cent.  Consolidated  Annuities. 


Upon  trust  to 
retransfer  on 
payment  of 
principal  and 
interest 


Upon  trust  to 
sell  in  default 
of  payment. 


4.  Upon  trust,  that  if  the  said  (mortgagor),  his  executors, 
administrators  or  assigns  shall  on  the  day  of  next 
pay  unto  the  said  (mortgagee),  his  executors,  administrators  or 
assigns,  the  sum  of  1,500/.  sterling,  together  with  interest  for  the 
same,  at  the  rate  of  4/.  for  every  100/.  by  the  year,  without 
deduction,  then  the  said  (trustee),  his  executors,  administrators  or 
assigns,  will,  at  the  request  and  costs  of  the  said  {mortgagor),  his 
executors,  administrators  or  assigns,  retransfer  the  said  sum  of 
3,750/.  Consolidated  Bank  Annuities  into  the  name  or  names  of 
the  said  {mortgagor),  his  executors,  administrators  or  assigns,  free 
from  all  incumbrances  occasioned  therein  by  the  said  (trustee),  or 
the  said  {mortgagee),  or  either  of  them  respectively,  their  or  either 
of  their  respective  executors,  administrators  or  assigns. 

5.  Provided  always,  that  if  default  shall  be  made  in  payment 
of  the  said  sum  of  1,500/.  and  interest,  or  any  part  of  the  same,  at 
the  time  and  in  manner  hereinbefore  appointed  for  the  payment 
thereof,  (c)  then  upon  trust  that  the  said  {trustee),  his  executors. 


Mortgagee  of 
stock  may  sell 
without  any 
express  power 
of  sale  being 
limited  to  him. 


(c)  It  is  the  usual  practice  to  insert  powers  of  sale  in  mortgages  of  stock. 
This  is  not,  however,  necessary  where  the  mortgagor  takes  an  absolute  interest 
in  the  stock  and  transfers  accordingly.  The  mortgagee,  in  such  case,  if  default 
is  made  in  payment,  is  enabled  to  sell  without  any  decree  of  foreclosure ;  the 
stock  being  considered  in  the  light  of  money  in  the  hands  of  the  reputed  owner, 
and  transferable  accordingly:  {Tucker  v.  Wilson,  1  P.  Wms.  261 ;  Lockwood  v. 
Ewer,  2  Atk.  303.)  But  notwithstanding  a  mortgagee  in  possession  of  stock 
has  a  right  to  sell  the  stock  without  any  express  power  being  limited  to  him  for 
that  purpose,  he  will,  nevertheless,  be  accountable  to  the  mortgagor  for  the 
surplus  proceeds,  after  deducting  his  principal,  interest  and  costs:  {Thomas  v. 
Puddesbury,  Sel.  Cas.  in  Cha.  31 ;  Ex  parte  Dennison,  3  Ves.  552.) 
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fulministratore  or  aMigns  shall,   upon   the  request  of  the  said       No.  L 
I  iiiortgatfet\  his  executors,  administrators  or  assigns,  and  without    Mvngagt  </ 
the  necessity  of  any  concurrence  on  the  part  of  the  said  {mortgagor),  J^ct^c^^^ 


his  executors,  administrators  or  assigns,  sell  and  absolutely  dispose    J^ 

of  the  whole  or  such  part  of  the  said  sum  of  3,750/.  Three  per  Cent,   mtmrtt,  with 

Consolidated  Annuities  as  the  case  may  require,  for  as  much  sterling        SaU. 

money  as  the  stock  sold  will  then  produce,  and  shall,  out  of  the 

proceeds  of  such  sale,  after  deducting  all  incidental  expenses,  pay 

unto  tl>c  said  {mortgagee),  his  executors,  administrators  or  assigns 

the  said  sum  of  1,500/.  and  all  interest  for  the  same  at  the  rate 

aforesaid,  which  shall  then  remain  due  up  to  and  inclusive  of  the 

day  of  payment,  and  shall  pay  over  the  surplus  moneys  (if  any) 

to  the  said  {mortgagor)^  his  executors,  administrators  or  assigns. 

And  it  is  hereby  agreed  that  the  receipts  of  the  said  {trustee),  his  ''"";"  *°  8'»« 

roc6iptA« 

executors,  administrators  or  assigns,  or  other  the  trustee  or  trustees 
for  the  time  being  of  these  presents,  shall  be  good  and  sufficient 
discharges  for  so  much  money  as  in  such  receipts  shall  be  expressed 
to  be  received ;  and  the  person  or  persons  paying  the  same  shall 
not  afterwards  be  responsible  for  the  application  thereof.  [Insert 
covenant  from  mortgagor  for  payment  of  principal  and  interest,  ut 
ante,  Section  IL,  No.  I.,  clause  10,  p.  37.] 

6.  And  also  that  he  the  said  {mortgagor)  now  hath  in  himself  xhat  he  hath 
good  right  to  transfer  the  said  sum  of  3,750/.  Three  per  Cent  Con-  s*^  "K^V" 
solidatcd  Annuities  unto  the  said  {trustee),  his  executors,  adminis-  that  mort^af^cd 

,         .  ,       ^  .  .  n  •  ^       A  premisea  ahall 

trators  and  assigns,  upon  the  trusts  and  in  manner  aforesaid.    And  be  held  and 

FURTHER,  that  the  same  shall  be  held  and  enjoyed  accordingly,  free  SdfnglT, 

from  all  incumbrances  whatsoever.  ^'^  f">°> 

iocaixbaaem, 

7.  And  moreover  that  the  said  {mortgagor),  and  all  persons  For  fortlMr 
rightfully  claiming  any  interest  in  the  said  sum  of  3,750/.  Three  per  "■"*■■"* 
Cent.  Consolidated  Annuities,  shall  and  will,  from  time  to  time  and 

at  all  times  during  the  continuance  of  this  security,,  at  the  request 
of  the  said  {mortgagee),  his  executors,  administrators  or  assigns, 
but  at  the  costs  and  charges  of  the  said  {mortgagor),  his  executors, 
administrators  or  assigns,  execute  all  such  further  assurances  for 
the  more  j>crfcctly  or  satisfactorily  transferring,  assuring  and  con- 
finning  the  said  sum  of  3,750/.  Three  per  Cent  Consolidated 
Annuities  unto  the  said  {trustee),  his  executors,  administrators  and 
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No.  I.        assigns,  upon  the  trusts  aforesaid,  according  to  the  true  intent  and 

Mortgage  of  meaning  of  these  presents,  as  the  said  {mortgagee)^  or  the  said 

percent.Consob,  {t^'ustee),  ov  either  of  them,  their  or  either    of  their  executors, 

to  secure      administrators  or  assigns,  or  his  or  their  respective  counsel  in  the 

£1,500  and  . 

interest,  with  law,  shall  require. 

tLsual  Powers  of 
Sale. 

„     8.  Provided  always,  that  until  default  shall  be  made  in  pay- 

Proviso  that 

mortgagor  ment  of  the  said  sum  of  1,500Z.  and  interest,  it  shall  be  lawful  for 
dividends  until  *^^  ^^^^  {mortgagor),  his  executors,  administrators  or  assigns,  to 
default.  receive  the  interest  and  dividends  of  the  said  sum  of  3,750/.  Three 

per  Cent.  Consolidated  Annuities,  when  and  as  the  same  shall 
become  due  and  payable,  without  interruption  or  disturbance  by 
the  said  (mortgagee)  or  {trustee),  or  either  of  them,  their  or  either 
of  their  executors,  administrators  or  assigns,  or  any  other  person 
or  persons  whomsoever  rightfully  claiming  under  them  or  either  of 
them. 

That  trusts  for       9.  And  the  Said  {mortqaqee)  dioi\i  hereby  for  himself,  his  exe- 

sale  will  not  be  ...  ,  .  •  ,       i  •  w 

carried  into  cutors,  administrators  and  assigns,  covenant  with  the  said  {mort- 
givi'ng^**  °°'  9^9^^)'  ^^^  executors,  administrators  and  assigns,  that  he  the  said 
mortgagor  due  {mortgagee),  his  executors,  administrators  or  assigns,  will  not 
call  upon  or  require  the  said  {trustee),  his  executors,  administrators 
or  assigns,  or  any  other  trustee  or  trustees  of  these  presents,  to 
exercise  the  trusts  for  sale  hereinbefore  contained,  without  giving 
six  calendar  months'  previous  notice  thereof  in  writing  to  the  said 
{mortgagor),  his  executors,  administrators  or  assigns,  or  leaving  the 
same  at  his  or  their  last  usual  place  of  abode  in  England.  Pro- 
vided nevertheless,  that  no  purchaser  under  such  power  of 
sale  shall  be  in  anywise  affected  or  prejudiced  thereby. 

Power  to  change  10.  PROVIDED  ALSO,  that  in  case  of  the  death,  refusal  or  in- 
rub  ees.  capacity   of  the   said   {trustee),   his   executors,   administrators  or 

assigns,  or  of  any  trustee  to  be  appointed  in  his  place,  it  shall 
be  lawful  for  the  said  {mortgagee),  his  executors,  administrators 
or  assigns,  to  appoint  a  new  trustee  in  his  stead,  and  immediately 
thereupon  the  said  sum  of  3,750/.  Three  per  Cent.  Consolidated 
Annuities  shall  forthwith  be  transferred,  so  that  .the  same 
stock  may  become  vested  in  such  new  trustee  upon  the  trusts 
hereinbefore   declared,  in   the   same  manner  as  if  he  had  been 
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originally  appointed  a  trustee  by  these  presents ;  And  it  is  hereby        Na  I- 
declared  that  no  trustee  hereby  appointed,  or  to  be  appointed  as    Mori^agttf 
aforesaid,  shall  be  rcsiHinsible  for  any  loss  that  may  be  incurred  in  ^]J^,c<mmJs 
the  execution  of  the  trusts  hereby  declared,  except  the  same  shall      to$«nirt 

•'  '  *  £1,500  amd 

be  incurred  through  his  own  wilful  default;  and  also  that  it  shall    inurrst,tntk 
be  lawful  for  the  trustee  hereby  appointed,  or  any  trustee  to  be        SaieT* 
appointed  as  aforesaid,  to  reimburse  himself,  out  of  any  moneys 
which  may  come  into  his  hands  by  virtue  of  these  presents,  all 
such  ooets  as  he  shall  incur  in  the  execution  of  the  aforesaid  trusts, 
or  in  anywise  in  relation  thereto. 

In  witness,  &c. 
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No.     II. 


MORTGAGE  OF  DIVIDENDS  OF  STOCK  IN  WHICH  THE  MORT- 
GAGOR TAKES  A  LIFE  INTEREST,  (a)  AND  ASSIGNMENT 
OF  A  POLICY  OF  ASSURANCE  BY  WAY  OF  COLLATERAL 
SECURITY. 


1.  Parties. 

2.  Recital     of    marriage    settlement 

under  which   mortgagor  takes 
a  life  interest. 

3.  That  mortgagor  has  insured  his 

life  for  500^. 

4.  Of  agreement  for  loan. 

5.  Testatum,  mortgagor  assigns  his 

interest  in  the  stock. 


6.  Habendum  to  mortgagee  for  all 
mortgagor's  interest  therein. 

6.  Further   testatum,  mortgagor  as- 
signs policy  of  assurance. 

8.  Proviso  for  redemption. 

9.  Covenant    from    mortgagor    that 

he  has  good  right  to  assign,  and 
for  quiet  enjoyment  and  freedom 
from  incumbrances. 

10.  For  further  assurance. 


Parties.  1.  THIS  INDENTURE,  made  the      day  of        A.D.,  185    , 

Between  (mortgagor),  of,  &c.,  of  the  one  part,  and  {mortgagee), 
of,  &c.,  of  the  other  part. 


Recital  of 
marriage 


2.  Whereas  by  indenture  dated  on  or  about  the 


Practical  (a)  Life  interests  in  stock  standing  alone  afford  a  very  indifferent  mortgage 

observations.  security ;  for  the  mortgagor  may  chance  to  die  before  any  dividends  whatever 
become  payable,  in  which  case  the  mortgagee  would  get  nothing  whatever  for 
his  money.  Assurances  of  this  kind  are,  however,  usually  accompanied  by  a 
policy  of  assurance  upon  the  borrower's  life,  and  when  this  is  the  case,  a 
mortgagee  of  a  life  interest  in  property  of  this  description  stands  in  much  the 
same  plight  as  any  other  mortgagee  of  a  life  interest  in  property  producing  a 
certain  income. 
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of  IB     ,  and  mode  between  the  said  (mortgagor),  of  the  first       No.  IL 

part,  (his  unje)y  of  the  second  part,  and  {trustees  of  marriage  settle-      Mortgage 
mmt),  of  the  third  part,  being  a  settlement  made  previously  to  and  stodtki^Mek 
in  contemplation  of  a  marriage  then  agreed  upon  between  the  said  Morifagortakn 
{mortgagor)  and  the  said  (tri/e),  which  was  shortly  afterwards  duly  <md  Atngmmni 
had  and  solemnized,  the  sura  of  4,000/.  Three  per  Cent  Reduced  ^emrt£\wo 
Annuities,  which  had  previously  been  transferred  into  the  names    "»'^^*«^w- 
of  the  said  {trustees),  was  thereby  declared  to  be  vested  in  them,  settlement 
UPON  TRUST  to  pay  the  interest,  dividends  and  annual  proceeds  mortgagor  tAke« 
thereof  unto  the  said  {mortgagor)  and  his  assigns,  or  to  permit  him  *      ">t«r«t. 
or  them  to  receive  the  same  for  the  term  of  his  natural  life,  and 
immediately   after  his  decease,   upon  certain  trusts    in    the    now 
reciting  indenture  expressed  and  declared. 

3.  And  whereas  the  said  {mortgagor)  has  effected  an  assurance  That  mortgagor 
upon  his  life  in  the  (Insert  name  of  Assurance  Company),  whereby  jlf^  f„  jqq^  " 
the  sum  of  500/.  is  assured  to  be  paid  unto  the  executors,  admini- 
strators or  assigns  of  the  said  {mortgagor),  within  three  calendar 

months  next  after  satisfactory  proofs  of  his  death,  at  and  under 
the  yearly  premium  of  14/.  \Qs.  6d. 

4.  And  whereas  the  said  {mortgagee),  at  the  request  of  the  Of  agreeoMoi 
said  {mortgagor),  has  agreed  to  advance  him  the  sum  of  450/.  on 

the  security  of  the  life  interest  of  the  said  {mortgagor)  in  the  said 
dividends,  interest  and  annual  proceeds  of  the  said  sum  of  4,000/. 
Three  per  Cent  Reduced  Annuities,  together  with  the  said  policy 
of  assurance,  which  it  hath  been  agreed  shall  be  assured  unto  the 
said  {mortgagee),  in  manner  hereinafter  mentioned. 

5.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of  Tart«i«in, 
the  said  agreement,  and  in  consideration  of  the  sum  of  450/.  ster-  tmigim  hi* 
ling,  this  day  paid  by  the  said  (mortgagee)  to  the  said  {mortgagor),  ^^^^^ 
the  receipt  of  which  the  said  {mortgagor)  hereby  acknowledges, 

and  therefrom  doth  release,  exonerate  and  for  ever  discharge  the 
said  {mortgagee'},  his  heirs,  executors,  administrators  and  asugns. 
He  the  siud  {mortgagor)  doth  by  these  presents  grant,  bargain, 
•eU,  assign,  transfer  and  set  over  unto  the  said  {mortgagee).  All 
that  and  those  the  interest,  dividends  and  annual  proceeds  of  the 
said  sum  of  4,000/.  Three  per  Cent  Reduced  Annuities  so  m  «fon- 
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No.  II.       said  limited,  in  trust  for  the  said  (mortgagor)  and  his  assigns,  for 

Mortgage     the  term  of  his  natural  life,  in  and  by  the  said  hereinbefore  recited 

%ockinwhicl  indenture  of  settlement ;    together  with  all  and  every  sum  and 

Mortgagortakes  gums  of  monev  from  henccforth  to  accrue  or  become  due  during  the 

Li/e  Interest,  •'  ° 

and  Assignment  term  of  the  natural  life  of  the  said  {mortgagor),  for  or  in  respect 
secure  £1,000  thereof,  and  all  the  estate,  right,  title  and  interest,  both  legal  and 
an     nterest.  equitable,  of  him  the  said  {mortgagor)  therein. 


Habendnmto  6.    To     HAVE,   HOLD,     RECEIVE    AND     TAKE   the   Said   interest, 

mortgagee  for         ,    ^ 

all  mortgagor's  dividends,  sum  and  sums  of  money,  and  all  and  singular  other  the 
'  premises  hereby  assigned  unto  the  said  ( mortgagee),  his  executors, 
administrators  and  assigns,  henceforth  for  and  during  the  natural 
life  of  the  said  {mortgagor)  absolutely ;  and  for  all  and  other  the 
estate  and  interest  of  him  the  said  {mortgagor)  therein ;  subject 
NEVERTHELESS  to  the  proviso  for  redemption,  and  the  powers, 
provisoes,  declarations  and  agreements  hereinafter  limited,  ex- 
pressed and  declared  of  and  concerning  the  same.  And  the  said 
(mortgagor)  doth  hereby  authorize  and  direct  the  said  {trustees),  and 
the  survivor  of  them,  his  executors  or  administrators,  and  every 
other  person  or  persons  to  whom  it  may  belong  to  pay  the  same, 
to  pay  the  interest,  dividends  and  annual  proceeds  of  the  said  sum 
of  4,000/.  Three  per  Cent.  Reduced  Annuities,  when  and  as  the 
same  shall  arise  and  become  payable,  unto  the  said  {mortgagee), 
his  executors,  administrators  and  assigns,  whose  receipt  shall  be 
a  sufficient  discharge  for  the  same. 


Further 
testatum, 
mortgagor 
assigns  policy 
of  insurance. 


7.  And  this  Indenture  further  witnesseth,  [Here 
INSERT  assignment  of  policy  of  assurance  ;  HABENDUM,  and  power 
of  attorney,  only  varying  the  amount  of  money  secured  upon  the 
policy ;  ut  ante^  Section  III.,  No.  II.,  clauses  B.  and  C.  in  notes, 
p.l65.] 


Proviso  for 
redemption. 


8.  Provided  always,  and  it  is  hereby  declared  that 
if  the  said  {mortgagor),  his  executors,  administrators  or  assigns 
do   and  shall  on  the  day  of  next  pay,  or  cause  to 

be  paid,  unto  the  said  {mortgagee)^  his  executors,  administrators 
or  assigns,  the  sum  of  450/.  sterling,  together  with  interest  for 
the  same  at  the  rate  of  51.  for  every  100/.,  by  the  year,  without 
deduction ;  then  and  in  such  case  the  said  {mortgagee),  his  execu- 


SIODERN  CONVEYANCING.  241 

tore,  administratore  or  assigns  will,  at  the  request  aiitl  costs  of      No.  IL 
the  said  {mortgagor)  or  his  assigns,  re-assign  the  said  interest,      Morigayf 
dividends  and  annual  proceeds  of  the  said  sum  of  4,000/.  Three  per  %,oekmy>kieh 
Cent.  lieduced  Annuities,  policy  of  assurance,  and  all  and  singular  ^T^JJ^^' 
other  the  said  hereby  assigned  premises,  unio  the  said  {mortgagor)^  and  A»$ig»mmt 
his  executors,  admmistrators  and  assigns,  or  otherwise,  as  he  or  «eeiireXi,ooo 
they  shall  direct  or  appoint,  free  from  all  incumbrances  created   "^^^^^ 
therein  by  the  said  {mortgagee),  his  executors,  administrators  or 
assigns    in    the  meantime.      Provided  also,   [Hebe   insert 
covenant  for  payment  of  principal  and  interest,  ut  ante,  Section  II., 
No.  I.,  clauses  10  and  11,  pp.  37,  38.] 

9.  And  also  that  he  the  said  (mortgagor)  now  hath  in  himself  Co'"""' <"">«" 

...  .    .  ,      mortgagor  thai 

good  right  by  these  presents  to  assign  the  said  interest,  dividends,  he  has  good 
annual  proceeds,  and  also  the  said  policy  of  assurance  and  premises  "^     **  »»«P>- 
unto  the  said  (mortgagee),  his  executors,  administrators  and  assigns, 
in  manner  aforesaid,  according  to  the  true  intent  and  meaning  of 
these  presents ;  And  also  that  the  same  shall  be  held,  received,  ^'^  v^ 

enjojtnflot ; 

taken  and  enjoyed  accordingly,  without  let  or  denial  of  or  by  the  freedom  from 

•  1  /  V  I  1  iucambruoM. 

said  {mortgagor),  or  any  other  person  or  persons  whomsoever^  ajjd 
THAT  free  from  all  incumbrances  whatsoever. 

10.  And  further,  that  the  said  {mortgagor),  and  all  persons  For  further 
rightfully  claiming  any  estate  or  interest  in  the  said  interest,  •"•^™"**- 
dividends,  annual   proceeds,   policy  of  assurance  and  premises, 

shall  and  will  from  time  to  time  and  at  all  times  during  the 
continuance  of  this  mortgage  security,  at  the  request  of  the 
said  {mortgagee),  his  executore,  administrators  or  assigns,  but 
at  the  costs  of  the  said  {mortgagor),  his  executors,  administrators 
or  assigns,  enter  into  and  execute  all  such  further  assurances  for 
the  more  perfectly  or  satisfactorily  assuring  and  confirming  the 
said  interest,  dividends  and  annual  proceeds,  policy  of  assurance 
and  premises  unto  the  said  {mortgagee),  bis  executors,  adminis- 
trators and  assigns,  ui)on  and  for  the  trusts,  intents  and  purposes 
hereinbefore  expressed  and  declared  of  and  concerning  the  same, 
according  to  the  true  intent  and  meaning  of  these  presents,  as 
the  sud  {mortgagee),  his  executors,  administrators  or  aadgns,  or 
his  or  their  counsel  in  the  law,  shall  require.  [Il£RE  insert 
cooemuU  to   keep    jtolicy    on  foot,   and    that   in   cau  of  default 

VOL.  IL  r  * 
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No.  11.       mortgagee  may  do  so  and  charge  expenses  on  mortgaged  premises ; 

Mortgage  ut  ante,  Section  III.,  No.  II.,  clause  F.  in  notes,  p.  169; 
StocTin  which  -A.ND  ALSO  covenants  from  mortgagee  not  to  exercise  power  of 
Mortgagor  takes  g^lg  y^ithout  giving  mortgagor  due  notice :  and  that  mortgagor  shall 
and  Assignment  enjoy  until  default;  ut  ante.  Section  II.,  No.  II.,  clauses  13  and 

of  Policy  to  /« n  1 

secure  £1,000    14,  p.  49.J 
and  Interest. 

In  witness,  &c. 
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No.  III. 


MORTGAGE  BY  HUSBAND  AND  WIFE  OF  THE  DIVIDENDS  OF 
STOCK  IN  WHICH  THE  WIFE  TAKES  A  LIFE  INTEREST,  AND 
ALSO  OF  A  CONTINGENT  REVERSIONARY  INTEREST  WHICH 
SHE  TAKES  IN  THE  SAME  PROPERTY :  (a)  A  POLICY  OF 
ASSURANCE  ON  THE  HUSBAND'S  LIFE  BEING  ALSO  ASSIGNED 
BY  WAY  OF  COLLATERAL  SECURITY. 


1.  Parties. 

3.  Recital  of  will  bequeathing  stock 
upon  trust  for  wife  for  life,  and 
also  of  eontinftent  reversionary 
interest. 

3.  Of  death  of  testator  and  probate 

of  bis  will. 

4.  Of  agreement  for  loan. 


5.  Testatnm,  by  which  the  wife's   life 

interest  in  dividends,  &c.,  and 
also  ber  contingent  reversionary 
interest,  is  assigned  to  mortgagee. 

6.  Habendum  :  dividends  to  mortgagee 

for  life  of  wife,  and  reversionary 
interest  absolutely. 

7.  Power  of  sale. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  18    ,  ^'^••• 
Betwken  {mortgagor\  of,  &c,  and  {Qiristian  name),  his  wife,  of 
the  one  part,  and  {mortgagee),  of,  &c,  of  the  other  part. 


2.  Whereas  A.  B.  late  of 


,  esquire,  deceased,  by  bis  last  Reciui  of  wiu 

b««|uaathing 


(a)  It  has  been  decided  that  the  ftitare  contingent  interest  which  a  married  Pr»ctfcal 
woman  takes  in  chattels  personal  (as  distinguished  from  chattels  real),  cannot  remarks. 
be  made  binding  upon  her  in  case  she  should  survive  her  husband,  which 
doctrine  is  as  applicable  to  stock  in  the  public  funds,  as  to  any  other  description 
of  personal  chattels.  An  assignment  of  this  kind  can,  however,  only  be 
avoided  in  case  the  wife  should  Bur^'ive  her  husband,  for  if  he  should  happen 
to  sur^'ive  ber,  then  the  assignment  would  become  absolute.  In  order,  there> 
fore,  to  render  a  mortgage  of  this  kind  as  effectual  as  circumstances  will 
permit,  the  best  mode  seems  to  be  to  assign  the  wife's  interest,  and  for  the 
husband  to  effect  a  policy  of  insurance  u[K)n  his  life,  with  the  usual  eovenaota 
and  provisoee  that  are  employed  when  a  policy  of  insurance  is  used  by  wfty  of 
a  colhUeral  security  :  (see  2  Hughes  Pract.  Mort  53.) 


U  2 
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No.  III.      will,  dated  the  day  of  ,  amongst  other  devises  and 

Mortgage     bequests,  bequeathed  the  sum  of  4:,555l.  Three  per  Cent.  Con- 

^^  ^PT^e"  o/"^  solidated   Annuities,    unto   (trustees),   upon   trust   to   pay   the 

Dividendsof  interest,  dividends  and  annual  proceeds  unto  his  daughter  the  said 

Stock  m  which  ^  *  _  "   ^ 

Wife  takes  Life  ( Christian  name),  the  wife  of  the  said  {mortgagor),  during  her  life, 

contingent     and  after  her  decease,  as  to  the  whole  of  the  said  principal  sum  of 

/Xirj!?    4,555/.  Three  per  Cent.  Consolidated  Annuities,  upon  trust  for 

all    and   every   the  child    and    children  of   the    said   (Christian 

stock  upon  trast  .p/^i  •  -x    / 

for  wife  for  life ;  name),  the  Wife  of  the  said  (mortgagor),  by  her  then  present  or 
contingent  ^^J  futurc  husbaud  or  husbands,  as  she  should  by  deed  or  will, 
reversionary  notwithstanding  her  coverture,  appoint;  and  in  default  of  such 
appointment,  upon  certain  trusts  in  favour  of  her  said  children, 
as  in  the  now  reciting  will  is  expressed  and  declared ;  and  in  case 
she  should  leave  no  children  or  other  issue,  then  upon  trust 
for  the  said  (Christian  name),  the  wife  of  the  said  (mortgagor),'her 
executors,  administrators  and  assigns  absolutely.  And  the  said 
(testator)  appointed  the  said  (trustees)  joint  executors  of  his  said 
will. 

Of  death  of  3.  And  WHEREAS  the  Said  A.  B.  died  on  or  about  the  day 

probate'of  his     of  ,  without  having  altered  or  revoked  his  said  will,  which 

^^'  was  duly  proved  by  the  said  (trustees)  in  the  Prerogative  Court 

of  the  Archbishop  of  Canterbury,  on  the  day  of 


Of  agreement 
for  loan. 


4.  And  whereas  the  said  (mortgagor),  and  ( Christian  name), 
his  wife,  have  requested  the  said  (mortgagee)  to  advance  them  the 
sum  of  500Z.  on  the  security  of  the  interest  of  the  said  (Christian 
name),  the  wife  of  the  said  (mortgagor),  or  to  which  he  may  be 
entitled  in  her  right  in  the  said  sum  of  4,5551.  Three  per  Cent. 
Consolidated  Annuities,  which  the  said  (mortgagee)  hath  agreed  to 
do  on  having  the  same,  with  a  policy  of  assurance  for  1,000/., 
which  has  been  effected  upon  the  life  of  the  said  (mortgagor), 
assigned  and  assured  to  him  in  manner  hereinafter  mentioned. 


Testatum,  by  5.    NoW  THIS    INDENTURE  WITNESSETH,  that   in    pursuance   of 

interest  in  the    the  Said  recitcd  agreement,  and  in  consideration  of  the  sura  of 

wligned'to^       500/.  sterling,  this  day  paid  by  the  said  (mortgagee)  to  the  said 

mortgagee.        (mortgagor),  and  (Christian  name),  his  wife,  the  receipt  of  which 

the  said  (mortgagor),  and  (Christian  name),  his  wife,  do  hereby 
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acknowledge,  and  therefrom  do  release  and  for  ever  discharge  the      Ka  III. 
iMLid  {mort(/affee)f  hiB  heirs,  executors,  administrators  and  assigns;      Mortgage 
THKY  the  said  {mortgagor),  and  {Christian  nayne),  his  wife,  Do  by  ^  ^y^  ^y"" 
these  presents  grant,  assign,  transfer  and  set  over  unto  the  said  cf*'^'^^!,^ 
{mortgagee),  All  that  and  those  the  dividends  and  annual  proceeds  H'i/e  takes  Ufa 
of  the  said  sum  of  4,555/.  Three  per  Cent.  Consolidated  Annuities,     eimtimgmt 
so  as   aforesaid   bequeathed,  upon  trust  for  the   said  {Christian    j^^^^*^^ 

name),  the  wife  of  the  said  (mortgagor),  for  and  during  the  term  of  . ,    

her  hfe ;  And  also  all  that  the  contingent  or  reversionary  inte-  contingent 
rest   of   her  the   said  ( Christian   name),   the   wife   of    the  said  [^^J^tl^ha 
{mortgagor),  or  to  which  he  is  entitled  in  her  right,  of  and  in  all  ?"""!»'• 
that  the  said  sura  of  4,555/.  Three  per  Cent.  Consolidated  Annuities, 
mentioned  and  comprised  in  the  said  hereinbefore  recited  will  of 
the   said  A.  B.,  deceased,  Together  with  the  dividends  and 
annual  produce   to   be  received  thereon  or  derived   therefrom ; 
And  all  the  estate,  right,  title  and  interest,  possibility,  benefit,' 
claim  and  demand  whatsoever,  both  legal  and  equitable,  of  them 
the  said  {mortgagor),  and  ( Christian  name),  his  wife,  or  either  of 
them  therein. 

6.  To    have,   hold,  receive   and   take   the  said   dividends,  Habendum  to 

.  mortf^agee  for 

sum   and  sums  of  money  and  premises,  unto  the  said  {mortgagee),  life  of  wife,  and 
his  executors,  administrators  and  assigns,  for  and  during  the  life-  ^^^J^J^^^y 
time  of  the  said  {Christian  name),  the  wife  of  the  said  {mortgagor),  '^??ij 
SUBJECT  nevertheless  to  the  proviso  for  redemption,  and  the 
powers,  provisoes,  declarations  and  agreements  hereinafter  con- 
tained, and  to  have,  hold,  receive  and  take  the  said  sum 
of  4,555/.  Three  per  Cent.  Consolidated  Annuities  (but  subject 
nevertheless  as  aforesaid),  unto  the  said  {mortgagee),  his  executors, 
administrators  and  assigns,  absolutely  and  for  ever.     And  this 
Indenture  further  witnesseth,  [Here  insert  assignment 
of  policy  of  assurance,  habendum,  and  jnnoer  of  attorney,  ut  ante. 
Section  III.,  No.,  II.,  clauses  B.  and  C.  in  notes,  pp.  165,  166; 
and  proviso  for  redemption,  as  in  hist  precedent,  clause  8,  p.  240.] 

7.  Provided  always,  {b)  that  if  default  shall  be  made  in  pay-  r««tr  </ nk. 


(6)  Although  a  mortg»|^  in  po«MMU>n  of  an  absolute  interest  in  stock  is  ^*"^*^ 
empowered,  io  case  of  defattlt,  to  effect  a  sale  without  any  ezpreas  power  being  on^mUMns. 
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No.  III.      ment  of  the  said  sum  of  500/.  and  interest,  or  any  part  thereof,  it  shall 

Mortgage      be  lawful  for  the  said  {mortgagee)^  his  executors,  administrators  or 

*^  Wife  of  ^   assigns,  at  any  time  thereafter,  without  the  necessity  of  any  con- 

Bivtdends  of  curreuce  on  the  part  of  the  said  {mortgagor)  and  ( Christian  name). 

Wife  takes  Life  his  wifc,  or  either  of  them,  their  or  either  of  their  executors, 

contingent     administrators  or  assigns,  and  notwithstanding  he,  she  or  they 

MeiZt^^.    shall  expressly  forbid  the  same,  to  make  an  absolute  sale  of  the 

said  dividends  and  annual  produce,  and  also  the  said  contingent 

reversionary  interest  in  the  said  sum  of  4,5551.  Three  per  Cent. 
Consolidated  Annuities,  and  the  said  policy  of  assurance,  by 
public  auction  or  private  contract,  either  together  or  separately, 
for  such  price  as  the  said  (mortgagee),  his  executors,  administrators 
or  assigns  may  consider  reasonable,  with  power  to  buy  in  and 
resell  the  same  at  any  future  sale  or  sales,  without  being  respon- 
sible for  any  loss  which  may  be  thereby  incurred,  and  to  enter 
into  all  such  assurances  as  may  be  deemed  expedient  for  the 
purpose  of  perfecting  such  sale  or  sales  ;  with  power  to  give 
receipts  to  purchasers,  which  shall  exonerate  them  from  all  respon- 
sibility with  respect  to  the  application  of  the  purchase-moneys,  or 
from  inquiring  into  the  necessity  or  expediency  of  any  such  sale 
or  sales,  or  whether  any  such  default  has  been  made  in  payment 
as  aforesaid.  And  out  of  the  proceeds  of  such  sale  shall,  in  the 
first  place,  deduct  the  incidental  expenses  thereby  incurred ;  in  the 
next  place  shall  retain  the  principal  sum  of  500/.  and  interest,  or 
so  much  of  the  same  as  shall  be  then  undischarged,  and  shall  pay 
over  the  surplus  (if  any)  unto  the  said  (mortgagor),  his  executors, 
administrators  or  assigns.  [Add  proviso  that  mortgagor  shall  receive 
dividends  until  default,  ut  ante,  Section  V.,  No.  I.,  clause  8,  p.  236 ; 
And  also  that  mortgagee  will  not  exercise  -power  of  sale  without 
giving  mortgagor  due  notice ;  and  that  mortgagor  shall  enjoy  until 
default;  ut  ante.  Section  II.,  No.  II.,  clauses  13  and  14,  p.  49.] 

In  witness,  &c. 

limited  to  him  for  that  purpose,  the  law  is  otherwise  with  respect  to  rever- 
sionary interests  in  this  kind  of  property,  the  latter  being  only  saleable  in 
the  same  manner  as  land,  or  property  of  a  like  nature.  As  long,  therefore, 
as  the  interest  continues  reversionary,  the  mortgagee  in  the  absence  of  a 
trust  or  power  of  sale,  will  be  unable  to  eflfect  a  sale  until  foreclosure ;  but 
the  moment  such  reversionary  interest  falls  into  possession  he  will  require  an 
absolute  right  to  sell  as  incidental  to  the  interest  he  takes  in  the  property : 
(2  Hughes  Pract.  Mort.  52.) 
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No.    IV. 


MORTGAGE  OF  STOCK  UNDER  A  POWER  CONTAINED  IN  A 
MARRIAGE    SETFLEMENT. 


1.  Parties. 

2.  Recital  of  proviso  in  marriage  set- 

tlement authorizing  the  mort- 
gage. 

3.  Of  application  for  loan. 


4.  Testatum. 

6.  Declaration  that  mortgagee's  trus- 
tees shall  stand  possessed,  &c. 

6.  Covenant  from  trustees  of  settle- 
ment that  they  have  done  no  act 
to  incumber. 


1.  THIS  INDENTURE,  made  the      day  of         A.D.  18     ,  ParUes. 
Between  {trustees  of  marriage  settlement)  of,  &c,  of  the  first  part, 
{husband  and  loife)  of,  &c.,  of  the  second  part,  {mortgagee)  of,  &c., 

of  the  third  part,  and  {mortgagee's  trustees)^  of,  &c.,  of  the  fourth 
part.  [Recite  marriage  settlement^  ut  antey  Section  V.,  No.  IL, 
clause  2,  p.  238.] 

2.  And  whereas  the  now  reciting  indenture  also  contains  a  Bacitai  of 
proviso  empowering  the  smd  {trustees  of  settlement),  by  and  with  SI]^ag« 

the  consent  in  writing  of  the  sidd  {husband)  and  {wife),  du™ig  Jl^ih^J^*.  th« 
their  joint  lives,  and  after  the  decease  of  either  of  them,  with  the  atortgtge. 
consent  in  writing  of  the  survivor  of  them,  and  after  the  decease 
of  such  survivor,  for  the  said  {tnuteet  of  settlement),  or  the  survivor 
of  them,  his  executors  or  administrators,  at  their  or  his  discretion, 
by  sale  or  mortgage,  to  raise  any  sum  or  sums  of  money,  not 
exceeding  in  the  whole  the  sum  of  2,000/.,  for  certain  purposes  in 
lie  now  reciting  indenture  expressed  and  contained ;  and  with  a 
further  proviso  empowering  the  trustees  for  the  time  being  of 
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No.  IV. 

Mortgage 
of  Stock  under 

a  Power 
contained  in  a 

Marriage 

Settlement. 


the  now  reciting  indenture  to  give  receipts  to  any  purchaser  or 
mortgagee,  which  it  is  hereby  expressly  declared  shall  exonerate 
such  purchaser  or  mortgagee  from  all  responsibility  with  respect 
to  the  application  of  the  moneys  therein  expressed  to  be  received. 
And  it  is  in  the  now  reciting  indenture  further  declared,  that  if 
any  such  mortgage  shall  be  made,  the  mortgage  deed  shall  contain 
a  power  of  sale  in  case  of  a  default  of  payment  of  principal  and 
interest  at  such  time  as  should  be  then  stipulated. 


Of  application  3.  And  WHEREAS  the  said  {trustees  of  settlement),  upon  the 
request  and  with  the  consent  and  approbation  of  the  said  (husband) 
and  (wife),  have  applied  to  the  said  (mortgagee)  to  lend  them  the 
sum  of  1,500/.  on  the  security  of  the  said  sum  of  3,750/.  Three 
per  Cent.  Reduced  Annuities,  which  the  said  (mortgagee)  has 
agreed  to  do ;  and  in  order  to  effect  the  same  the  stock  has  been 
this  day  transferred  unto  and  into  the  names  of  the  said  (mortgagee's 
trustees),  to  be  held  by  them  upon  the  trusts,  and  for  the  ends, 
intents  and  purposes  hereinafter  expressed  and  declared  of  and 
concerning  the  same. 

Testatum.  4.  Now  THIS  INDENTURE  WITNESSETH,  that  in  consideration 

of  the  sum  of  1,500/.  sterling  paid  by  the  said  (mortgagee),  to  the 
said  (trustees  of  settlement)  on  the  execution  hereof,  the  receipt  of 
which  the  said  (trustees  of  settlement)  hereby  acknowledge,  and 
therefrom  do  release  and  for  ever  discharge  the  said  (mortgagee), 
his  heirs,  executors,  administrators  and  assigns ;  they  the  said 
(trustees  of  settlement),  with  the  joint  consent  in  writing  of  the 
said  (husband)  and  (wife),  (testified  by  their  being  parties  hereto, 
and  their  concurring  herein),  do  by  these  presents  declare,  direct 
and  appoint  that  the  said  (mortgagee's  trustees),  and  the  survivor  of 
them,  his  executors  and  administrators,  shall  be  possessed  and 
interested  of  and  in  the  said  sum  of  3,750/.  Three  per  Cent. 
Reduced  Annuities ;  and  upon  the  trusts  and  for  the  ends,  intents 
and  purposes  hereinafter  expressed  and  declared. 

Declaration  5.  And  the  said  (mortgagee's  trustees)  do  by  these  presents,  for 

trustees  siiaii     thcmselvcs,  their  heirs,  executors  and  administrators,  jointly  and 

stand  possessed,  ggygj-^Hy  covenant,  declare  and  agree  with  and  to  the  said  (trustees 

of  settlement),  their   executors,   administrators   and  assigns,  that 
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they  the  said  {mortgagees  trustees),  and  the  survivor  of  them,  his      No.  iv. 
rxccutors,  adniinistrators  or  assigns,  shall  and  will  stand  and  be      Mort/t^ 
possessed  of  the  said  sum  of  3,750/.  Three  per  Cent.  Reduced      o*^^ 
Annuities,     [Insert  trust  to  re-transfer  on  paument  of  principal  coniamtdma 
and  interest  at  the  appointed  titne,  and  power  of  sale  in  default,  ut  ante,     Stttiemmc 
Section  V.,  No.  I.,  clauses  4  and  5,  p.  234 ;  and  covenant  from 
husband  for  payment  of  principal  and  interest,  ut  ante,  Section  IL, 
No.  I.,  clauses  10  and  11,  pp.  37,  38.] 

6.  And  the  said  {trustees  of  settlement)  do  hereby  for  themselves,  CoTenant  from 
their  heirs,  executors  and  administrators,  covenant  with  the  said  Bcttiement  that 
{mortgagee's  trustees),  their  executors,  administrators  and  assigns,  „„  ^^^*  ^°°^ 
and  also  with  the  said  (mortgagee),  his  executors,  administrators  incumber. 
and  assigns,  that  they  the  said  {trustees  of  settlement)  have  not  done 
or  >\TlliEgly  or  knowingly  permitted  or  suffered,  or  been  party  or 
privy  to  any  act,  deed,  thing  or  matter  whatsoever,  whereby  or  by 
reason  whereof  the  said  sum  of  3,750/.  Three  per  Cent.  Reduced 
Annuities,  or  any  part  thereof,  can  be  incumbered  or  prejudicially 
affected  in  any  manner  howsoever,  (a)    [Insert  proviso  that  trustees 
of  settlement  shall  receive  dividends  until  default ;  and  that  mortga- 
gee's trustees  will  not  exercise  power  of  sale  without  giving  six  calendar 
months'  previous   notice  to  trustees  of  settlement;   also  power  of 
changing  trustees,  ut  ante.  Section  V.,  No.  I.,  clauses  8,  9  and  10, 
p.  236.J 

In  witness,  &c 


(o)  Wlienever  trustees  are  the  mortf^ginff  parties,  they  can  only  be  required 
to  ooveoaat  that  they  have  done  no  act  to  incumber. 


b 
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Section  VI. 

MORTGAGES  OF  INTERESTS  IN  SHIPPING,  RAIL- 
WAY, BRIDGE,  AND  NAVIGATION  SHARES; 
POLICIES  OF  ASSURANCE,  DEBTS  SECURED 
UPON  BOND,  PROMISSORY  NOTES,  BILLS  OF 
EXCHANGE,  OR  ON  JUDGMENTS,  OR  SIMPLE 
CONTRACT,  LEGACIES,  HOUSEHOLD  FURNI- 
TURE AND  OTHER  MOVEABLES. 


No.  I. — Mortgage  of  a  Ship. 

No.  n. — Mortgage  of  Railway  Shares. 

No.  III. — Mortgage  by  a  Railway  Company. 

No.  IV. — Mortgage   of  a   Life   Policy   op  Assurance   by   Husband  in 

PURSUANCE  OF  A  PoWER  IN  HIS  MaRRIAGB  SETTLEMENT,  THE  TRUSTEES 
ADVANCING  THE  MoNEYS  OUT  OP  THE  TrUST  FuND,  AND  THE  HuSBAND 
ASSIGNING  THE   PoLICY  TO   THEM   AS   A   SECURITY  FOR  THE   REPAYMENT. 

No.  V. — Mortgage  of  a  Bond  Debt. 

No.  VI. — Mortgage  of  a  Debt  secured  upon  a  Promissory  Note. 

No.  VII. — Assignment  of  Simple  Contract  Debts  as  a  Mortgage  Security, 
WITH  A  Power  to   Sue   for  all   Moneys   owing  thereon,  and   to 

APPLY  the   same   in  LIQUIDATION   OF  THE   MORTGAGE  DeBT. 

No.  VIII. — Assignment  of  a  Judgment  Debt  by  way  of  Mortgage 
Security. 

No.  IX. — Mortgage  of  a  Legacy. 

No.  X. — Bill  of  Sale  of  Household  Furniture  and  Effects,  with  Power 
of  Sale.  Variation,  where  the  Assurance  is  intended  to 
embrace  after-acquuusd  property. 

No.  XL — Assignment  by  a  Mortgagee  under  a  Bill  of  Sale  of  after- 
acquired  Property  of  the  Mortgagor  in  exercise  of  the  Power 
of  Attorney  vested  in  him  for  that  purpose  by  the  original 
Mortgage  Deed. 

No.  Xn. — Form  of  Affidavit  to  be  filed  with  Bill  of  Sale. 
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No.  I. 


MORTGAGE  OF  A  SHIP,  (o) 


1.  Parties. 

2.  Recital  of  mortf^af^or's  interest  in 

the  vessel. 

3.  Of  her  beinf{  duly  registered. 

4.  Of  agreement  for  loan. 

5.  Testatum,   by    which    mortgagor 

transfers,  &c. 

C.  Habendum  to  mortgagee. 


7.  Proviso  for  redemption. 

8.  Power  of  sale. 

9.  Covenant  from  mortgagor  that  he 

ie  absolutely  possessed. 

10.  That  be  has  good  right  to  transfer. 

11.  For  peaceable  enjoyment,  &c. 

12.  For  further  assuiranee. 


1.  THIS  INDENTURE,  made  the         day  of        A.D.,  18   ,  P"ti«. 
Between  {mortgagor)  of,  &c.,  of  the  one  part,  and  {mortgagee)  of, 

&c.,  of  the  other  part 

2.  "Whereas  the  said  {mortgagor)  is  the  owner  or  proprietor  of  r^i^i  of 
[Here  set  out  number  of  shares]  undivided  sixty-fourth  parts  or  J^^^^JfT  the 
shares  of  and  in  all  that  ship  {barque,  brig,  schooner,  sloop,  Sfc.,  as  " 
the  case  may  be)  or  yesscl,  called  the  Ann  of  Plymouth,  of  the 
burthen  of  500  tons,  {b)  [now  in  the  port  of  Plymouth  aforesaid], 
whereof  (  Christian  and  surname  of  master)  is  master. 


(o)  The  above  form  may  be  adapted  to  a  mortgage  of  bridge  or  navigation 
shares,  by  simply  altering  the  description  of  the  mortgaged  shares  according  to 
the  circumstances  of  the  particular  cue. 

(6)  If  the  ship  is  out  of  port  on  a  voyage,  substitute  for  words  in  brackets 
above — 


"  now  on  her  voyage  from 


to 
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No.  I. 

Mortgage 
of  a  Ship. 

Of  her  being 
duly  registered. 


3.  And  whereas  the  said  ship  or  vessel  has  been  duly  regis- 
tered pursuant  to  act  of  Parliament,  the  certificate  of  which 
registry  is  in  the  following  words,  that  is  to  say  :  in  pursuance  of 
an  act  passed  in  the  sixth  year  of  his  late  Majesty  King  George 
the  Fourth,  &c.  [Here  insert  copy  of  registry  verbatim.'] 


Of  agreement 
for  loan. 


Testatum,  by 
which 
mortgagor 
transfers,  &c. 


4.  And  whereas  the  said  mortgagor  has  requested  the  said 
(mortgagee)  to  lend  him  the  sum  of  2,000Z.  on  the  security  of  the 
said  ship  or  vessel,  which  the  said  {mortgagee)  has  agreed  to  do. 

5.  Now  this  Indenture  witnesseth,  that  in  consideration 
of  the  sum  of  2,000/.  sterling  this  day  paid  by  the  said  {mortgagee) 
to  the  said  (mortgagor),  the  receipt  of  which  the  said  mortgagor 
hereby  acknowledges,  and  therefrom  doth  release  and  for  ever 
discharge  the  said  (mortgagee),  his  heirs,  executors,  administrators 
and  assigns,  He  the  said  (mortgagor)  doth  by  these  presents  grant, 
bargain,  sell,  assign,  transfer  and  set  over  unto  the  said  (mortgagee), 
his  executors,  administrators  and  assigns,  all  those  (number  of 
shares)  undivided  sixty-fourth  parts  or  shares  of  him  the  said 
(mortgagor)  of  and  in  all  that  ship  or  vessel,  called  the  "  Ann," 
of  or  belonging  to  the  port  of  Plymouth,  whereof  the  said  (master) 
is  now  master,  and  now  in  the  said  port  of  Plymouth,  together 
with  all  masts,  sails,  yards,  spars,  anchors,  cables,  hawsers,  rigging, 
ropes,  cord,  tackle,  boats,  oars,  furniture,  apparel,  appendages  and 
appurtenances  whatsoever,  of,  in  and  to  the  said  vessel  and  pre- 
mises hereby  transferred,  belonging  or  appertaining,  and  all  the 
estate,  right,  title  and  interest,  both  legal  and  equitable,  of  him  the 
said  mortgagor  therein. 


Habendum  to 
mortgagee. 


6.  To  have,  hold  and  enjoy  the  said  shares  of  and  in  the 
said  ship  or  vessel,  and  all  and  singular  other  the  premises  hereby 
assigned  unto  the  said  (mortgagee),  his  executors,  administrators 
and  assigns,  for  his  and  their  own  absolute  use  and  benefit  from 
henceforth  and  for  ever,  but  subject  to  the  proviso  for  redemption 
hereinafter  contained ;  (that  is  to  say,) 


Proviso  for 
redemption. 


7.  Provided  always,  and  it  is  hereby  declared,  that  if 
the  said  (mortgagor),  his  executors,  administrators  or  assigns  shall, 
on  the  day  of  next,  pay  unto  the  said  (mortgagee),  his 
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executors,  administrators  or  assigns  the  full  sum  of  2,000/.  sterling,       No.  r, 
together  with  interest  for  the  same  at  the  rate  of  5L  for  every     MoHgag* 
100/.  by  the  year  without  deduction,  then  these   presents  and     v  "  ^*y- 
every  clause,  matter  and  thing  herein  contained  shall  cease,  deter- 
mine and  be  void,  any  thing  hereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding. 

8.  Provided  also  that,  in  case  default  shall  be  made  in  pay-  Power  of  •»!«. 
ment  of  the  said  sum  of  2,000/.  and  interest,  or  any  part  thereof  at 
the  time  hereinbefore  appointed  for  payment  thereof,  then  and  in 
such  case,  and  at  any  time  hereafter,  it  shall  be  lawful  for  the  said 
{mortgagee)^  his  executors,  administrators  or  assigns,  and  without 
the  necessity  of  any  concurrence  on  the  part  of  the  said  (mortga- 
gor\  bis  executors,  administrators  or  assigns,  and  notwithstanding 
he  or  they  shall  expressly  forbid  the  same,  to  sell  the  said  parts  or 
shares  hereby  assigned  of  and  in  the  said  ship  or  vessel,  by  public 
auction  or  private  contract,  at  such  price  as  he  or  they  shall  con- 
sider reasonable,  and  to  enter  into  all  contracts,  transfers  and 
assurances  as  may  be  considered  expedient  for  the  purpose  of 
perfecting  such  sale  or  sales ;  and  also  to  buy  in  the  said  shares 
and  resell  the  same  at  any  future  sale  without  being  responsible 
for  any  loss  or  diminution  in  price  which  may  be  thereby  incurred ; 
and  also  with  full  power  to  give  receipts  for  the  purchase-moneys 
which  shall  effectually  discharge  the  person  or  persons  paying 
the  same  from  all  responsibility  with  respect  to  the  application 
thereof,  or  from  inquring  into  the  necessity  or  expediency 
of  any  such  sale  or  sales,  or  whether  any  such  default  in  payment 
as  aforesaid  shall  have  been  made.  And  it  is  herebt  declared 
that  the  said  {mortgagee)^  his  executors,  administrators  and  assigns 
shall  stand  poaaeaeed  of  the  moneys  arising  from  such  sale  or  sales, 
UPON  TRUST,  first,  to  defray  all  the  expenses  incurred  in  respect 
of  such  sale  or  sales;  secondly,  to  retain  unto  him  the  said 
{mortgagee)^  his  executors,  administrators  or  assigns,  the  said  prin- 
cipal sum  of  2,000/.  or  so  much  thereof  as  shall  be  then  due  to  him 
upon  this  security ;  and  thirdly,  to  pay  over  the  surplus  moneys 
(if  any)  unto  the  said  {mortgagor),  his  executors,  administrators  or 
assigns.  [Insert  covenant  from  mortgagor  for  payment  of  principal 
and  interest,  and  to  pay  interest  half-yearly,  ut  ante,  Section  II., 
No.  I.,  clauses  10  and  11,  pp.  37,  38.] 


254 


CONCISE   PRECEDENTS  IN 


No.  I. 

Mortgage 
of  a  Ship. 

Covenant  from 
mortgagor  that 
he  is  absolutely 


That  he  has 
good  right  to 
assign. 


9.  And  also  that  the  said  {mortgagor)  is  absolutely  possessed 
or  otherwise  well  and  sufficiently  entitled  to  the  said  parts 
or  shares  of  and  in  the  said  ship  or  vessel  hereby  assigned  or 
transferred. 

10.  And  also  that  the  said  (mortgagor)  now  hath  in  himself 
good  right  to  assign  and  transfer  the  said  parts  or  shares  in 
the  said  ship  or  vessel  in  manner  aforesaid. 


For  peaceable 
enjoyment,  &c. 


1 1 .  And  further  that  the  said  {mortgagee),  his  executors,  ad- 
ministrators or  assigns  shall  or  may  from  time  to  time  and  at  all 
times  after  default  shall  have  been  made  in  payment  of  the  said  sum 
of  £  and  interest  as  aforesaid,  peaceably  and  quietly  have, 

hold,  possess  and  enjoy  the  said  sixty-fourth  parts  or  shares 

of  and  in  the  said  ship  and  vessel  for  his  or  their  own  use  and  benefit, 
without  let,  suit,  hindrance,  molestation  or  disturbance  of  or  by 
any  person  or  persons  whomsoever,  and  that  free  from  all  incum- 
brances whatsoever. 


For  farther 
assurance. 


12.  And  moreover  that  the  said  {mortgagor),  and  all  persons 
whomsoever  rightfully  claiming  any  estate  or  interest  in  the  said 
hereby  assigned  sixty-fourth  parts  or  shares  of  and  in  the 

said  ship  or  vessel  shall  and  will  from  time  to  time  and  at  all  times, 
at  the  request  of  the  said  {mortgagee),  his  executors,  administrators 
or  assigns,  but  at  the  costs  of  the  said  {mortgagor),  his  executors, 
administrators  or  assigns,  enter  into,  execute  and  perfect  all  such 
further  assurances  for  the  more  perfectly  or  satisfactory  transferring 
and  assuring  the  said  sixty-fourth  parts  or  shares  of  and  in 

the  said  ship  or  vessel  unto  the  said  {mortgagee),  his  executorg, 
administrators  and  assigns,  as  the  said  {mortgagee),  his  executors. 


Mortgages  in 
shipping 
interests  how 
effected. 


(a)  Mortgages  of  interests  in  shipping  must  be  efiPected  by  a  bill  of  sale  of  the 
shares  the  mortgagor  possesses  in  the  ship  or  vessel,  which,  if  there  are  more 
owners  than  one,  must  be  divided  up  into  sixty-four  parts :  (stat.  6  Geo.  4,  c.  1 10, 
8.  32.)  This  bill  of  sale  must  contain  a  recital  of  the  certificate  of  registry  of 
such  ship  or  vessel,  or  the  principal  contents  thereof,  otherwise  such  transfer 
will  be  invalid  so  far  as  relates  to  transferring  any  ownership  in  the  vessel, 
although  it  may  be  so  far  operative  as  to  support  an  action  on  any  covenant 
contained  in  such  instrument  (Kerrison  v.  Cole,  8  East,  231);  and  it  might 
also  be  good  so  far  as  an  assignment  of  any  freight  is  concerned,  although  void 
as  to  the  transfer  of  the  ship  itself:  (Mostaer  v.  Gillespie,  11  Ves.  629,  636.) 
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administrators  and  assigns,  or  his  or  their  counsel  in  the  law,  shall        ^o-  !■ 
require.     [Insert  covenant  that  mortgagor  shall  enjoy  until  default;      Mortgag* 
and  that  mortgagee  will  not  exercise  power  of  sale  without  giving  him     ^ 
due  notice;   ut  ante.   Section  IJ.,   No.  11,   clauses    13  and    14, 
p.  49.] 

Ik  witness,  &c. 


An  error  in  a  recital  will  not,  however,  avoid  a  bill  of  sale  (Rolleston  v.  Smith, 
4  D.  &  E.  I6l);  neither  will  the  recital  of  any  former  certificate  of  registry, 
instead  of  the  existing  certificate  have  this  operation,  provided  the  identity  of 
the  ship  or  vessel  therein  intended  be  effectually  proved :  (stat.  6  Geo.  4, 
c.  110,  s.  31.) 

A  bill  of  sale  is  not  complete  until  produced  to  the  officer  of  customs  and  Bill  of  s*le 
duly  registered,  and  where  any   ship  or  vessel,   or  any  shares  therein  are  '"*^P**|'  ""*** 
transferred   by   way  of  mortgage,  the  collector  or  comptroller  of  the  port  '^'•^•™»- 
where  the  ship  or  vessel  is  registered  shall,  in  the  entry  of  the  book  of  registry, 
and  also  in  the  indorsement  of  the  certificate  of  registry,  express  that  such 
transfer  is  made  by  way  of  mortgage ;  but  the  mortgagee  will  not  be  deemed 
the  owner  of  the  ship  or  vessel^  except  so  far  as  may  be  necessary  for  the 
purpose  of  rendering  such  ship  or  vessel,  or  the  transferred  shares  therein, 
available  by  sale  or  otherwise  for  securing  the  payment  of  the  debt  for  which 
such  transfer  shall  have  been  made :  (sect.  45.)     Such  transfer,  when  registered, 
will  not  be  affected  by  any  act  of  bankruptcy  in  the  mortgagor  subsequent  to  the 
time  of  registration,  although  at  that  time  be  has  the  reputed  ownership  of  the 
ship:  (sect.  46.)  Previous  to  the  passing  of  the  above-mentioned  statute  (6  Geo.  4, 
c.  110)  it  was  considered  that  ships,  notwithstanding  they  were  duly  registered, 
would  have  become  vested  in  the  assignees  of  a  bankrupt  mortgagor  under 
the  statute  21  Jac.  c.  19,  which  was,  it  seems,  the  cause  of  the  above  provision 
being  inserted  in  the  statute  6  Geo.  4,  c.  110  above  referred  to :  {Robinson  v.  Mac-  "°7  "". 
donnell,  5  Mau.  &  Selw.  228.)     When  the  mortgage  is  executed,  if  the  ship  is  ^,'^  "  «•  «* 
in  port,  the  bill  of  sole  should  be  taken  as  early  as  possible  to  the  collector 
or  comptroller  of  the  port  where  she  has  been  registered  or  is  about  to  be 
registered  de  novo,  within  thirty  days  after  such  execution.    The  collector  or 
comptroller  having  made  the  registry  will  then  indorse  a  memorandum  on  the 
bill  of  sale,  and  will  also  indorse  the  particulars  of  the  hill  of  sale  on  the  u^^^        . 
certificate  of  registry.     But  if  the  ship  is  at  sea,  a  certificate  of  registration     ^"f*tr'*®f» 
cannot  then  be  obtained.     In  the  latter  case,  therefore,  the  proper  course  will  ^^^^  poaw*-' 
be  to  take  the  bill  of  sale  to  the  custom-house  within  thirty  days  after  its  gio„  Duthabia 
execution  for  the   purnose  of  registration,  and  the  certificate  of  registration  for  nftin. 
■hould  also  be  produotd  there  within  thirty  days  after  the  vessel  arrives  in  port. 

A  mortgagee  of  a  vessel,  unless  he  be  in  the  actual  possession,  is  not  liable  BijU  of  sale  of 
for  exi>cn8e8  incurred  for  her  repairs,  notwithstanding  he  is  the  registered  owner:  J**'!*  """P* 
{Brigjfs  v.  hUkinstm,  7  B.  &  C.  30.)    Bills  of  sale  of  ships,  whether  u\H>n  an  J^  "**"? 
actual  sale,  ot  as  a  mortgage  security,  are  expressly  exempted  from  all  stamp   ^^' 
duty:  (OGeo.  4,  c.  41.) 
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No.   II. 


MORTGAGE  OF  RAILWAY  SHARES,  (a) 


1.  Parties. 

2.  Recital  that  mortgagor  is  entitled 

to  the  shares. 

3.  Of  agreement  for  loan,  and  that 

mortgagor  has  transferred  the 
shares. 

4.  Testatum. 

5.  Declaration  of  trust  for  securing 

principal  and  interest. 


6.  Covenant   from  mortgagor  to  in- 

demnify mortgagee  against  calls 
in  respect  of  shares. 

7.  To  repay  all  moneys  advanced  for 

calls  by  mortgagee. 

8.  Covenant  from  mortgagee  to  pay 

dividends    to    mortgagor    until 
default. 


Parties.  1.  THIS  INDENTUKE,  made  the        day  of        A.D.  185  , 

Between  (mortgagor),  of,  &c.,  of  the  one  part,  and  {mortgagee) 
of,  &c.,  of  the  other  part. 


Recital  that  2.  Whereas,  bv  virtue  of  an  act  of  Parliament  passed  in 

mortgagor  is  /.      i  .  /•    tt  ■»  t   • 

entitled  to  the    the  year  of  the  reign   of    Her  present   Majesty   Queen 

shares.  Victoria,  intituled.  An  Act   [Here  set  out   title  of  the  actl, 

the   said  {mortgagor)  is  entitled  to  shares   in   the  [Here 

DESCRIBE  title  of  the  railway  company.'] 


Of  agreement 
for  loan,  aad 


3.  And  whereas  the  said  {mortgagee)  has  this  day  advanced 


As  to  stamps  on  (a)  In  mortgages  of  railway  shares,  or  in  canals  and  bridges,  the  ad  valorem 
mortgages  of  stamp  should  be  affixed  to  the  deed  of  defeazance,  and  not  on  the  deed  by  which 
railway  shares,   the  shares  are  transferred. 
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the  Wild  {morUjagor)  the  «um  of  500/.  sterling  on  the  Becurity  of      No.  il. 
the  said  railway  shares,  which  said  shares  the  said  {morUjatjor)    ttongagte/ 
hath  by  deed  poll,  under  his  hand  and  seal,  bearing  even  date  ^*«W^«»«'- 
herewith,     transferred    to  the    said    (mortgagee),    his    executors,  ♦*>*'  mortww 
adniinidtrutors  and   assigns,   and   such   transfer   has    been    duly  the  Bharw. 
registered  according  to  the  provisions  of  the  said  act.  {b) 

4.  Now  THIS  Indenture  witnessetii,  that  for  the  considera-  Tesutum. 
tions  aforesaid,  it  is  hereby  declared  and  agreed  by  and  between 
the  said  parties  hereto,  that  the  said  {mortgagee),  his  executors, 
administrators  and  assigns,  shall  stand  and  be  possessed  of  the 
said  shares  in  the  said  {name  of  company)  railway  company 

so  transferred  as  aforesaid,  upon  the  trusts,  and  for  the  ends, 
intents  and  purposes  hereinafter  expressed  and  contained ;  (that  is 
to  say,) 


(b)  The  mode  of  assigning  railiray  sharea,  as  also  shares  in  canals  and  bridges.  Practical 
ia  regulated  by  the  re8|)ective  acts  of  Parliament  by  which  the  companies  are  obscrrations 
incorporated,  a  form  of  which  is  usually  inserted  in  the  acts.  These  forms,  how-  upon  preparing 
ever,  apply  to  an  absolute  sale,  and  therefore,  where  any  of  such  shares  are  mortgagea  of 
assigned  by  way  of  mortgage,  a  deed  of  defeazance  will  become  necessary :  ""ailway  shares. 
(1  Hughes  on  Mort.  33;  2  t^.  115.)  In  addition  to  this,  the  transfer  must  be 
registered  in  the  books  of  the  company,  which  must  be  done  by  delivering  the 
deed  of  transfer  to  the  secretary  of  the  company,  who  is  to  enter  a  memorial 
thereof  in  a  book  called  the  "  Register  of  'IVansfers,"  and  such  entry  is  to  be 
indorsed  on  the  deed  of  transfer ;  and  he  is  also,  on  demand,  to  deliver  a  new 
certificate  to  the  transferree.  A  mortgagee  ought  to  lose  no  time  in  getting  his 
transfer  duly  registered,  particularly  where  the  mortgagor  is  in  trade,  in  order  to 
protect  the  security  against  any  future  claims  that  may  be  set  up  by  the  assignees 
of  the  shareholder,  in  case  of  his  becoming  bankrupt  {Boadlry  v.  Holdsworth, 
3  Mees.  &  Wels.  442  ;  Nelson  v.  London  Assurance  Company,  2  S.  &  S.  292;  see 
also  Ex  parte  Lancaster  Canal  Company,  I  Dea.  &  Chit.  411);  for  the  name  of 
the  mortgagor,  so  long  as  it  is  permitted  to  remain  on  the  books  of  the  company, 
will  afford  a  sufficient  evidence  of  reputed  ownership  to  let  in  the  claim  of  the 
assignees,  which  is  always  allowed  in  cases  of  this  nature,  unless  the  best  trans- 
mutation of  reputed  ownership  is  made  that  the  circumstances  of  the  case  will 
admit  of:  (Sut.  21  Jac.  1,  c.  19.  a.  21 ;  6  Geo.  4,  c.  16,  s.  72;  Longman  t.  Tripp, 
2  N.  R.  67-)  It  ma^  be  proper,  however,  to  remark  that  the  clauses  in  the 
bankruntcy  acts  whtch  relate  to  such  visible  owners,  are  only  applicable  to 
such  shares  (but  which  railway  shares  almost  invariably  are)  as  are  of  the 
nature  of  |>ersonal  property,  and  not  where  such  shares  are  declared  by  the 
act  creating  them  to  be  in  the  nature  of  real  estate;  for  interests  of  this 
kind  do  not  fall  within  the  denomination  of  *'  goods  and  chattels,"  to  which  the 
clauses  above  alluded  to  are  alone  applicable:  (Ex  parte  Vauxkall  Bridge  Com- 
pany, 1  Glyn.  &  J.  101.)  Still,  unless  the  act  of  incorporation  expressly  declares 
that  the  shares  are  to  be  considered  as  real  estate,  the  mere  circumstance  of  the 
company  poaseasing  land  will  be  insuffioieDt  to  vary  the  nature  of  the  shartiholders' 
interests,  which  will  be  construed  as  coming  under  the  denomination  of  "  goods 
and  chattels,"  within  the  meaning  of  the  bankru|>t  acts:  (1  Hughes  PraeC 
Mort.  36 ;  Bx  parte  Home,  \  B.  &  C.  632 ;  BHgk  v.  Brent,  2  You.  &  Coll.  268 : 
Ex  parte  Valence,  re  Loskmeer,  2  Dea.  254.) 
VOL.    II.  » 
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No.  II.  5.  Upon  trust,  for  securing  to  the  said  {mortgagee),  his  execu- 

Mortgage  of  tors,  administrators  and  assigns,  the  repayment  of  the  said  sum  of 


ai  way    ares  ^qq^  ^^^  interest,  at  the  rate  of  5/.  for  every  lOOZ.  by  the  year, 
day  of  next,  free  and  clear  of  all  deductions 

[Insert  power  of  sale  as  in  last  precedent,  clause  8, 


Declaration  of    on   the 
trast  for 

securing  whatsocver. 

principal  and  „_„  ^    j,  .  ^        .      .      , 

interest.  P-  25  o  ;  ALSO  covenant  jrom  mortgagor  for  payment  oj  principal 

and  interest,  ut  ante,  Section  II.,  No.  I.,  clause  10,  p.  37.] 


Covenant  from 
mortgagor  to 
indemnify 
mortgagee 
against  calls  in 
respect  of 
shares. 


To  repay  all 
moneys 
advanced 
for  calls  by 
mortgagee. 


6.  And  also  that  the  said  {mortgagor),  his  executors  or  admi- 
nistrators shall  and  will  from  time  to  time  and  at  all  times  during 
the  continuance  of  this  mortgage  security,  well  and  sufficiently 
protect,  save  harmless  and  keep  indemnified  the  said  {mortgagee), 
his  heirs,  executors,  administrators  and  assigns,  and  his  and  their 
lands  and  tenements,  goods  and  chattels,  of  and  from  all  claims 
and  demands  that  shall  or  may  from  time  to  time  or  at  any  time 
be  made  upon  the  said  {mortgagee),  his  executors,  administrators 
or  assigns,  for  or  on  account  of  any  calls  or  payments  to  be  made 
in  respect  of  the  said  railway  shares. 

7.  And  also,  that  the  said  {mortgagor),  his  executors,  adminis- 
trators or  assigns,  will,  upon  demand,  repay  unto  the  said  {mort- 
gagee), his  executors,  administrators  or  assigns,  all  such  sum  and 
sums  of  money  as  the  said  {mortgagee),  his  executors,  administrators 
or  assigns  shall  pay  for  any  calls  that  may  be  made  in  respect  of 
the  said  railway  shares,  together  with  interest  for  the  same  at  the 
rate  of  61.  for  every  lOOZ.  by  the  year,  from  the  time  at  which  such 
sums  were  respectively  paid ;  and  it  is  hereby  declared  that  all 
such  sum  and  sums  of  money  and  interest  shall  be  a  further  charge 
upon  the  said  railway  shares  and  premises  which  shall  not  be 
redeemed  until  as  well  such  sum  and  sums  of  money  as  aforesaid, 
as  also  the  said  sum  of  500Z.  and  interest,  shall  be  fully  paid, 
satisfied  and  discharged ;  but  so  nevertheless  that  the  total  amount 
of  principal  moneys  to  be  secured  by  these  presents  shall  not 
exceed  the  sum  of  500Z.  (c)     [Add  covenant  for  quiet  enjoyment^ 


Practical 
remarks. 


(c)  This  is  a  very  important  clause,  as  the  mortgagee,  upon  registering  his 
transfer  of  the  shares,  will  become  responsible  for  calls  accruing  upon  them  : 
(Stat.  8  Vict.  c.  IG,  8.  15  ;  Humble  v.  Langston,  2  Mees.  &  Wels.  517  ;  Burnett 
V.  Lynch,  5  B.  &  C.  589.) 
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freedom  from  incumbrances^  and  for  further  assurance,  as  in  last  pre-        No.  II. 
cedent,  clauses  11  and  12,  p.  254.]  Mortgage  of 

RaiboaifSharea. 

7.  And  the  said  {mortgagee)  doth  hereby  for  himself,  his  heirs,  ^^JJJ^JJf^^ 
executors  and  administrators,  covenant  with  the  said  (mortoaaor),  P*7  mortgai^or 
his  executors,  adminiiitrators  and  assigns,  that  he  the  said  (mor^- antu  default. 
gagee),  his  executors,  administrators  or  assigns  shall  and  will  from 
time  to  time,  until  default  shall  be  made  in  payment  of  the  said 
sum  of  £  and  interest  as  aforesaid,  pay  over  unto  the  said 

{mortgagor),  his  executors,  administrators  or  assigns,  any  dividend 
or  dividends  which  shall  from  time  to  time  accrue  due  in  respect 
of  the  said  railway  shares  hereby  transferred  as  shall  be  received 
by  the  said  {mortgagee),  his  executors,  administrators  or  assigns  in 
the  meantime.  [Add  covenant  from  mortgagee  not  to  exercise 
power  of  sale  without  giving  mortgagor  six  calendar  months  previous 
noticcy  ut  ante.  Section  II.,  No.  IL,  clause  13,  p.  49.] 

In  witness,  &c 


8  2 
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No.    III. 


MORTGAGE  BY  A  RAILWAY  COMPANY,  (a) 


1.  Testatum. 


I    2.  Habendum. 


The  Railway  Company. 

Mortgage,  No. 


Testatum. 


1.  By  virtue  of  an  act  (set  out  title  of  special  act\  We,  the 
(set  out  style  of  company),  in  consideration  of  £  paid  to  us 

by  {mortgagee),  do  assign  unto  the  said  {mortgagee),  his  executors, 
administrators  and  assigns,  the  said  undertaking  ["  and  "  in  case 
SUCH  loan  shall  be  in  anticipation  of  the  capital  authorized  to  be 
raised,  "  all  future  calls  on  shareholders  "],  and  all  the  tolls  and 
sums  of  money  arising  by  virtue  of  the  said  act ;  and  all  the  estate, 
right,  title  and  interest  of  the  company  in  the  same. 


Railway 
companies  are 
empowered  to 
borrow  money 
by  Act  of 
Parliament. 


Of  the  estates 
and  interests 
wbich  the 
several  mort- 
gagees take  in 
the  railway 
property 


(a)  Railway  companies  subject  to  the  restrictions  of  the  special  act  (8  Vict, 
c.  16,  8.  38),  and  by  an  order  of  a  general  meeting,  are  empowered  to  borrow 
money  by  mortgage  or  by  bond  upon  the  security  of  the  undertaking,  and  the 
future  calls  of  the  shareholders ;  and  also  to  reborrow  if  any  mortgage  or  bond 
be  paid  off.  These  mortgages  or  bonds  must  be  by  deed,  and  be  also  stamped 
with  the  same  stamps  as  are  required  in  ordinary  mortgages,  the  forms  of  which 
are  prescribed  by  the  act,  and  must  be  under  the  common  seal  of  the  company 
(see  Stat.  8  Vict,  c  16,  schedule  (C.)  (D.)  as  in  the  above  precedent. 

Under  assurances  of  this  nature  the  respective  mortgagees  shall  be  entitled, 
one  with  another,  to  their  respective  proportions  of  the  tolls,  sums,  and  premises 
comprised  in  such  mortgage,  and  to  the  future  calls  of  the  shareholders,  if 
comprised  therein,  according  to  the  respective  sums  in  such  mortgage  mentioned 
to  be  advanced  by  such  mortgagees  respectively ;  and  to  be  repaid  the  sums  so 
advanced  with  interest,  without  any  preference  one  above  another,  by  reason  of 
the  priority  of  the  date  of  any  such  mortgage,  or  of  the  meeting  at  which  the 
same  was  authorized  :  (sect.  42.)  But  although  future  calls  on  shares  are  mort- 
gaged, the  company  may,  nevertheless,  receive  and  apply  such  calls :  (sect.  43.) 


Habendum. 
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2.  To  HOLD  unto  the  saitl  {mortgagee)^  his  executors,  adminis-      No.  III. 
trators  and  assigns,  until  the  said  sum  of  £>  ,   together  with      Aiorigagt 

interest  for  the  same,  at  the  rate  of  51.  for  every  100/.  by  the  year,     compm^ 
be  satisfied  [**  the  principal  sum  to  be  repaid  at  the  end  of 
years  from  the  date  thereof,"  in  case  any  period  be  agreed  upon  for 
the  purpose,  "  at,"  or  any  place  of  payment  other  than  the  principal 
office  of  the  company.'] 

Given  under  our  common  seal,  this        day  of        A.D.  18     . 


All  these  morti^af^es  and  bonds  are  required  to  be  registered  in  a  book  to  be  Mortgages  and 
kept   by  the   secretary,  and   to   be   open  to  the  perusal  of  all    shareholders,  bonds  to  be 
mort^^agees,  and  bondholders  at  all  reasonable  times  :  (sect  47>)  registered. 

These  mortgages  and  bond-debts  may  also  be  transferred  by  deed,  a  form  ]{ow  mortgages 
of  which  is  aJso  given  by  the  act,  schedule  (E.),  which  deed  must  be  duly  by  railway 
stamped,  and  the  condition  duly  stated,  and  such  transfer  must  be  registered  companies  may 
with  the  secretary  in  the  same  manner  as  in  the  case  of  the  original  mortgage,  be  transferred, 
otherwise  the  company  are  not  responsible  to  the  transferee :  (sect.  47.) 

With  respect  to  the  interest  on  such  mortgages  and  bonds,  the  act  directs  jj^^  inteiest  of 
that  the  same  shall  be  paid  at  the  periods  appointed    in   such   mortgage  or  railway 
bond,  and  if  no  period  be  a})pointed,  then  it  is  to  be  payable  half-yearly,  and  in  mortgages  ia 
])rcference  to  any  dividends  {layable  to  the  shareholders  of  the  company  (sect,  to  be  paid. 
4»);  but  such  interest  will  not  be  transferable,  except  by  deed  duly  stamped. 

The  company  may,  if  they  think  proper,  fix  a  period  in  the  mortgage  or  bond  Company 
for  repayment  of  tne  money,  at  the  expiration  of  which  period  the  mortgagee  empowered  to 
or  obligee  will  be  entitled,  on  demand,  to  repayment  of  his  principal,  and  all  fix  period  for 
arrears  of  interest  accrued  due  thereon ;  and  if  no  place  of  payment  is  inserted  repayment  of 
in  such  mortgage  or  bond,  such  principal  and  interest  shall  be  payable  at  the  money, 
principal  office  or  place  of  business  of  the  company :  (sect.  50.) 

Where  no  time  of  repayment  is  fixed,  then  either  party  may  give  the  other  \siiere  no  time 
six  months'  notice  at  any  time  after  the  expiration  of  twelve  months  from  the  of  payment  ia 
date  of  the  instrument,  which  notice  must  be  given  in  writing  or  print,  or  both ;  fixed,  either 
and  if  given  by  a  mortgagee  or  bond-creditor,  shall  be  delivered  to  the  secretary,  p*rty  may  give 
or  left  with  the  principal  officer  of  the  company:  and  if  given  by  the  company,  tbe  other  six 
shall   be   given  either  personally  to  such  mortgagee  or  bond-creditor,  or  left  ">o"tl>*'  nstioe. 
at  his  residence,  or  if  such  mortgagor  or  bond-creditor  be  unknown,  to  the 
directors,  or  if  after  diligent  inquiry  he  cannot  be  found,  such  notice  shall  be 
given  by  advertisement  in  the  London  and  Dublin  Gazette,  according  as  the 
principal  office  of  the  company  shall  be  in  England  or  Ireland,  and  in  some 
newspaper  as  after  mentioned  :  (sect.  51.)     After  the  expiration  of  six  months' 
notice  given  by  the  company  all  further  interest  ceases  to  be  payable  :  (sect.  53; 
Hodges  on  Railways,  138,  Shelf,  130.) 
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No.  IV. 


MORTGAGE  OF  A  LIFE  POLICY  OF  ASSURANCE  BY  HUSBAND, 
IN  PURSUANCE  OF  A  POWER  IN  HIS  MARRIAGE  SETTLEMENT, 
THE  TRUSTEES  ADVANCING  THE  MONEYS  OUT  OF  THE 
TRUST  FUND,  AND  THE  HUSBAND  ASSIGNING  THE  POLICY 
TO  THEM  AS  A  SECURITY  FOR  THE  REPAYMENT. 


1.  Parties. 

2.  Recital  of  marriage  settlement. 

3.  Of  proviso  in  settlement  empow- 

ering the  trustees  to  make  the 
advancement. 

4.  Of  agreement  for  loan. 


5.  Testatum. 

6.  Covenant  from  husband  that  he  has 

good  rigkt  to  assign. 

7.  For  quiet  enjoyment  of  policy. 

8.  That  mortgagor  will  attend  at  assu- 

rance office,  &c. 


Parties. 


Kecital  of 
marrhiKG 
settlement. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  18  , 
Between  {mortgagor),  of,  &c.,  of  the  one  part,  and  {mortgagee), 
of,  &c.,  of  the  other  part. 

2.  Whereas  by  indenture  dated  the  day  of  ,  in 
the  year  18  ,  made  between  the  said  {mortgagor)  of  the  first 
part,  {the  father  of  mortgagor's  wife)  of  the  second  part,  {wife)  of 
the  third  part,  and  the  said  {mortgagees^  trustees  of  the  settlement), 
of  the  fourth  part,  (being  a  settlement  made  previously  to  a 
marriage  then  intended  between  the  said  {husband)  and  {wife),  and 
which  was  shortly  afterwards  duly  solemnized),  it  was  agreed  that 
the  capital  sum  of  4,000Z.  Three  per  Cent.  Consolidated  Annuities* 
the  property  of  the  said  {husband),  and  the  capital  sum  of  3,750Z. 
Three  per  Cent.  Reduced  Annuities,  the  property  of  the  said 
( father),  should  be  transferred  into  the  names  of  the  trustees,  and 
by  them  held  upon  trusts  for  the  benefit  of  the  said  {husband)  and 
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{wife),  and  the  issue  of  the  said  marriage,  aa  in  the  now  reciting  No.  IV. 
indenture  is  declared,  which  said  recited  transfer  liath  been  duly  Mortgage 
made  accordmgly.  Tmtteet  ad- 

vancmg  £1,000 
„       -  ,  .  .        .     ,  .  out  of  Tnut 

3.  And  the  now  recitmg  mdcnturc  contams  a  proviso  erapow-  Hone^om  Bu*. 
ering  the  trustees  for  the  time  being  of  the  now  reciting  indenture  ^'^y^p^ 
of  settlement,  at  the  request  of  the  said  {hitsband),  to  advance  to/<»»'^^OM  «« 

him  from  time  to  time  as  he  shall  require  th«  same,  out  of  the  said        

trust  moneys,  any  sum  or  sums  of  money  not  exceeding  in  the  Of  proTi«>  m 
whole  the  sum  of  2,000^.  sterling,  upon  his  effecting  a  policy  of  empowering 

,  .       ,.^  ^1  1  truBteM  to 

assurance  upon  his  life  to  the  amount  ot  the  sums  to  be  so  make  the 
advanced,  and  assigning  such  policy  to  such  trustees  or  trustee  for    ^"<*"«°^ 
the  time  being  as  a  security  for  the  payment  thereof,  and  at  the 
same  time  covenanting  to  keep  up  the  same  policy  so  long  as  the 
sum  or  sums  so  advanced  to  him,  or  any  part  of  the  same,  shall 
remain  undischarged. 

4.  And  whereas  the  said  {husband)  has  effected  a  policy  of  ^  J*^*"' 
assurance  upon  his  life,  in  the  insurance  office,  in  the  sum 

of  1,000/.,  and  has  requested  the  said  {trustees)  to  advance  him 
the  sum  of  1,000/L  out  of  the  said  trust  moneys,  whidh  the  said 
{trustees)  have  agreed  to  do  upon  having  the  said  policy  of 
assurance  assigned  to  them,  and  the  said  {husband)  covenanting 
to  keep  up  and  renew  the  said  policy  in  manner  hereinafter 
appearing. 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration  Teetatom. 
of  the  sum  of  1,000/.  sterling   this  day  advanced  by   the  said 
{trustees),  out  of  the  said  trust-moneys,  to  the  said  {husband),  the 
receipt  of  which  the  said   {husband)  hereby  acknowledges,  and 
therefrom  doth  by  these  presents  release  and  for  ever  discharge 

the  said  {trustees)^  their  heirs,  executors,  administrators  and  assigns, 
IIk  the  said  {husband)  doth  by  these  presenta  assign  unto  the 
said  {trustees)^  All,  &c.  [Describe  po/rcy  o/*  assurance;  INSERT 
general  words;  habendum  clause ;  AJJD  power  to  receive  and  give  dis- 
charges; ut  ante,  Section  III.,  No.  III.,  clauses  8  and  9,  p.  175.] 

CoVHMBt  RVOl 

G.  And  the  said  {husband)  doth  hereby  for  himself,  his  heirs,  J^^JJftJ^ 
executors  and  administrators,  covenant  with  the  said  {trustees),  n^^o*'^ 
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No.  IV.       their  executors,  administrators  or  assigns,  that  he  the  said  {husband) 
Mortgage      HOW  hath  in  himsclf  good  right  by  these  presents  to  assign  the  said 

by  Husband,  the        ■,-  n  ■>  •         -  r  •  ^  t         j. 

Trustees  ad-    policy  01  assurance  and  premises  m  manner  aioresaid,  accordmg  to 
vancmg  £1,000  ^jjg  ^j.^q  intent  and  meaning  of  these  presents. 

out  oj  J  rust  °  *■ 

Moneys  on  Hug- 

"^Polky^for^       7.  And  FURTHER,  that  the  Same  policy  of  assurance  and  pre- 

£1,000,  aa  a   jjiises  shall  be  held  and  enjoyed  accordingly,  without  let  or  denial 

- —        of  or  by  the  said  {hu^and),  or  any  other  person  or  persons  whom- 

enjoyment  of     socvcr ;  and  free  from  all  incumbrances   whatsoever.      [Insert 

f°"^^'  covenant  for  further  assurance;  ut  ante.  Sect.  III.,  No.  IV.,  clause 

12,  p.  180;  And  then  add  covenants  from  mortgagor  to  keep  up 

policy y  with  poiver  for  mortgagee  to  renew  in  default ;  ut  ib..  No.  IL, 

clause  E.,  in  notes,  p.  169.] 

That  mortgagor      8.  And  ALSO,  that  mortgagor  will  attend  at  assurance  office,  and 

^surance  office  '^^'  ^^  ^^^^  ^^^  ^^  ^^^  ^^^  '^  invalidate  policy ;  ut  ib..  No.  IV., 

clauses    13   and    14,   p.  181.     And  declaration  that   mortgage 

moneys,  on  the  decease  of  either  of  the  trustees,  shall  be  transmissible 

to  the  survivor ;  ut  ante.  Section  II.,  No.  XIII.,  clause  7,  p.  105.] 

In  witness,  &c. 
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No.   V. 


MORTGAGE  OF  A  BOND  DEBT,  (a) 


1.  Parties. 

2.  Recital  of  bond  debt. 

3.  Of  afrreement  for  loan. 

4.  Teatatuni,     assigning   bond    and 

bond  debt. 

5.  Habendum. 


6.  Power  of  attorney. 

7.  Covenant  from  mortgagor  that  bond 

is  a  valid  security. 

8.  That  he  will  not  revoke  power  of 

attorney,  &c. 

9.  That  mortgagee  shall  not  be  com- 

pelled to  sue  upon  bond. 


1.  THIS  INDENTURE,  made  the       day  of         A.D.  18     ,  P«rti«. 
Between  {mortgagor)^  of,  &c,  of  the  one  part,  and  {mortgagee)^  of, 
&C.,  of  the  other  part 


2.  WiiEKEAS  by  a  bond  dated  the  day  of 

hand  and  seal  of  (obligor\  the  said  (obligor)  became  bound  unto  the 
Niid  (mortgagor),  in  the  penal  sum  of  4,00()/.,  conditioned  for  the 
payment  unto  the  said  (mortgagor)^  his  executors,  administrators 


under  the  Reciul  of  bond 
debt. 


{a)  Bond  debts  are  not  often  made  the  subject-matter  of  a  mortgage,  beoMue,  Praetical 
if  the  obligor's  circumstances  are  such  as  to  render  his  bond  an  available  ubwrvsikiis. 
security  to  a  third  party,  an  obligee  requiring  his  money  can  resort  to  his  legal 
remedy  upon  the  bond.  Still  it  does  sometimes  happen  that  the  bond  creditor 
IS  in  immediate  want  of  a  sum  of  money  whilst  the  bond  is  only  a  secuntv  fur  a 
|)ayment  to  be  made  at  some  future  iwriod,  or  the  sum  actually  re<|uin-d  by  the 
obligee  may  be  so  small  in  proportion  to  the  amount  of  the  bond  debt  that  he 
may  b<<  unwilling  to  call  it  io ;  in  either  of  which  cases  a  mortgage  may  be  found 
convenient. 
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' 


Bond  Debt. 


No.  V.       or  assigns,  of  the  sum  of  2,000/.,  with  interest  for  the  same  at  the 
Mortgage  of  a  rate  of  51.  for  evcry  lOOZ.  by  the  year,  in  manner  following  (that 
is  to  say),  the  sum  of  501.,  being  one  half  year's  interest  on  the 
said   sum   of    2,000/.   at    the    rate   aforesaid,    on   the  day 

of  then  next   ensuing ;   and   the   like   sum   of  50/.,   being 

another  half-year's  interest  at  the  rate  aforesaid,  on  the  day 

of  ,  then  next  following ;  such  half-yearly  payments  to  be 

continued  until  the  day  of  ,  when  the  principal  sum 

of  2,000/.  with  all  interest  then  to  become  due,  amounting 
altogether  to  the  sum  of  2,050/.,  was  to  be  fully  paid  off  and 
discharged. 


Of  agreement 
for  loan. 


3.  And  whereas  the  said  {mortgagor)  has  requested  the  said 
{mortgagee)  to  advance  him  the  sum  of  500/.  on  the  security  of  the 
said  bond,  which  the  said  (mortgagee)  has  agreed  to  do,  upon 
having  the  same  with  the  moneys  thereby  secured,  assigned  and 
assured  unto  him  in  manner  hereinafter  appearing. 


Testatum,  4.  Now  THIS  INDENTURE  WITNESSETH,  that  in  consideration 

assigning  bond 

and  bond  debt  of  the  sum  of  500/.  Sterling,  paid  by  the  said  (mortgagee)  to  the 
said  (mortgagor),  on  the  execution  hereof,  the  receipt  of  which  the 
said  (mortgagor)  hereby  acknowledges,  and  therefrom  doth  release, 
exonerate,  and  for  ever  discharge,  the  said  (mortgagee),  his  heirs, 
executors,  administrators  and  assigns,  he  the  said  (mortgagor), 
DOTH  by  these  presents  assign  unto  the  said  (mortgagee),  all  that 
the  aforesaid  bond,  the  full  force  and  benefit  thereof,  all  sum  and 
sums  of  money  now  or  hereafter  to  become  due,  either  for  prin- 
cipal and  interest  in  respect  of  the  same ;  and  all  the  estate,  right, 
title  and  interest,  both  legal  and  equitable,  of  him  the  said  {mort- 
gagor), therein. 


Habendum 


Power  of 
attorney. 


5.  To  HAVE,  HOLD,  RECEIVE  AND  TAKE  the  Said  bond,  sum 
and  sums  of  money,  and  all  and  singular  other  the  premises  hereby 
assigned  unto  the  said  (mortgagee),  his  executors,  administrators 


and  assigns. 


6.  With  full  power  for  the  said  (mortgagee),  his  executors  or 
administrators,  as  the  true  and  lawful  attorney  and  attorneys 
irrevocable  of  him  the  said  (mortgagor),  his  executors  or  adminis- 
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trators,  and  in  his  or  their  name  or  names,  but  for  the  sole  benefit  of       No^. 
the  said  (mortt/a^ee),  his  executors,  administrators  or  assigns,  to  sue  Morttjageof  a 

upon  the  said  bond,  and  to  receive  all  and  singular  the  moneys        

tliereby  secured,  and  to  give  sufficient  releases  and  discharges  for 
the  same,  and  to  appoint  a  substitute  or  substitutes  for  all,  any  or 
cither  of  the  purposes  aforesaid,  and  such  substitution  at  pleasure 
to  revoke.  He  the  said  {mortgagor)  hereby  ratifying  and  confirm- 
ing, and  promising  and  agreeing  to  ratify  and  confirm,  all  and 
whatsoever  the  said  {mortgagee)^  his  executors,  administrators  or 
assigns,  or  his  or  their  attorney  or  attorneys  shall  lawfully  do  or 
cause  to  be  done  in  the  premises  by  virtue  of  the  presents. 
[Insert  proviso  for  redemption^  and  power  of_  sale;  ut  ante. 
Section  V.,  No.  I.,  clauses  7  and  8,  pp.  252,  253 ;  Also  covenant 
for  payment  of  principal  and  interest ;  ut  ante,  Section  II.,  No.  I., 
clause  10,  p.  37.] 

7.  And  also  that  the   said  bond  hereby  assigned  is  a  valid  Covenant  from 

/>        1  •  1  r  1111  mortgagor  that 

security  for  the  said  sum  of  2,000/.,  and  also  that  the  same  sum  bond  b  a 
of  2,000/1  is  now   due  and  owing  to  him  the  said  {mortgagor),  ^*     secun^. 
thereon. 

8.  And   further   that  the   said  (wor/^a^or),   his   executors,  That  he  will  not 
administrators  or  assigns,  will  not  revoke,  or  attempt  to  revoke,  |]ltoriwf^&^  ° 
the  power  of  attorney  hereinbefore  given,  release  or  compound 

the  said  moneys  secured  by  the  said  bond,  nor  interfere  in  any 
action  or  suit  commenced  or  prosecuted  by  the  said  {obligee)y  his 
executors,  administrators  or  assigns,  in  the  name  or  names  of  the 
said  (mortgagor),  his  executors  or  administrators,  upon  the  said 
bond,  in  pursuance  of  such  power  of  attorney  as  aforesaid,  without 
the  consent  of  the  said  {mortgagee),  his  executors,  administrators 
or  assigns ;  but  shall  and  will  in  all  things  ratify  and  confirm  all 
such  proceedings  as  the  said  {mortgagee),  his  executors,  adminis- 
trators and  assigns,  shall  institute  and  prosecute  on  account  of 
the  said  hereby  assigned  bond  and  premises.  [Add  covenant  for 
further  assurance,  ut  ante,  No.  L,  clause  1 1,  p.  254.] 

9.  PrOVIDKD   always,  and  it  is  hereby  declared,   that    it  That  mortgigM 
shall  not  be  incumbent  on  the  sjiid  {mortgagee),   his   executors,  c(impeU«l  ta 
administrators  or  assigns,  to  institute  any   proceedings  for  the "'  "^  **^' 


Bond  Debt. 
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No.  V.  purpose  of  enforcing  the  payment  of  the  said  sum  of  2,000Z.  and 
Mortgage  of  a  interest  80  sccured  by  the  said  hereby  assigned  bond  as  aforesaid, 
unless  the  said  {mortgagee)^  his  executors,  administrators  or  assigns 
shall  consider  it  proper  or  expedient  so  to  do  ;  the  true  intent  and 
meaning  of  these  presents,  and  of  all  the  said  parties  hereto  being, 
that  the  said  {mortgagee),  his  executors,  administrators  or  assigns, 
shall  not  be  responsible  for  any  loss  which  may  be  incurred  in  con- 
sequence of  his  or  their  failing  to  put  in  force  the  said  bond  or 
any  of  the  powers  or  authorities  vested  in  him  the  said  {mortgagee^ 
his  executors,  administrators  and  assigns,  under  or  by  virtue  of 
the  same,  any  rule  of  law  or  equity  to  the  contrary  thereof  in  any- 
wise notwithstanding.  [Insert  covenant  from  mortgagee  not  to 
exercise  "power  of  sale  without  giving  mortgagee  six  caleridar  months' 
previous  notice;  ut  ante.  Section  II.,  No.  II.,  clause  13,  p.  49.] 

In  witness,  &c 
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No.   VI. 


MORTGAGE  OF  A  DEBT,  SECURED  UPON  A  PROMISSORY 

NOTE,  (o) 


1.  Parties. 

2.  Recital  of  promissory  note. 

3.  Of  agreement  for  ]oan. 

4.  Testatum,    by  which    mortgagor 


assigns    promissory    note  and 
debt. 

Covenant  from  mortgagor  that  the 
note  is  valid,  and  the  debt  still 
subsisting. 


1.  THIS  INDENTURE,  made  the      day  of         A.D.,  18     ,  P«rti«. 
Between  (mortgagor),  of,  &c.,  of  the  one  part,  and  (mortgagee^ 

of,  &c,  of  the  other  part. 

2.  Whereas,  by  a  promissory  note  in  writing  under  the  hand  Rwiui  of 
of  {debtor),  dated  the  day  of  ,  the  said  (debtor)  pro-  ^^"**"^ 
mised,  at  the  expiration  of  twelve  calendar  months  after  the  day 

of  the  date  thereof,  to  pay  unto  the  said  (mortgagor)  the  sum  of 
1,000/.,  with  interest  thereon  at  the  rate  of  5L  for  every  lOOL  by 
the  year. 

3.  And  WHEREAS  the  said  (mortgagee),  at  the  request  of  the  OfagrMiiMnt 
said  (mortgagor) y  has  agreed  to  advance  him  the  sum  of  500/.,  on 


(a)  Promissory  notea,  and  bills  of  exchange,  are  often  the  snbjeet  of  an  Practkal 
equitable  mortgage  by  way  of  deposit,  but  they  may  nevertheleaa  be  made  the  oUcnf«iiB«a, 
Rubject  of  a  legal  mortgage  by  an  actual  assignment,  as  in  the  above  precedent. 
In  the  latter  case  a  clause  should  always  be  inserted  indemnifying  the  mortgagee 
from  the  obligation  of  suing  upon  such  notes  or  bills,  unless  he  shall  thmk 
pro()er  to  do  so,  so  as  to  eifectuadly  exonerate  him  fVom  all  liability  for  any  loaaes 
tliat  may  be  incurred  in  consequence  of  such  omission. 
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No^.      having  an  assignment  of  the  said  promissory  note  made  to  him  as 
Mortgage  of  a  SL  security  for  the  repayment  thereof  in  manner  hereinafter  men- 

Debt  secured       .  , 

upon  a       tioneci. 

Promissory 

_!_!*  4.  Now  THIS  Indenture  witnesseth,  that  in  consideration 

which''"''  ^^     ^^  *^®  ^^^  ^^  ^^^^-  sterling  paid  by  the  said  {mortgagee)  to  the 
mortgagor         said  (mortoaqor)  [Continue  this  clause  down  to  the  assigning  clause, 

assigns  ./    ^  i.  ^  »/        . 

promissory  note  OS  in  last  precedent,  clause  4,]  He  the  said  (mortgagor)  doth  by 
these  presents  assign  unto  the  said  (mortgagee),  his  executors, 
administrators  and  assigns,  all  that  the  aforesaid  promissory  note, 
all  sum  and  sums  of  money  now  or  hereafter  to  become  due 
thereon,  and  all  benefit  and  advantage  to  be  received  therefrom ; 
and  all  the  estate,  right,  title  and  interest  of  him  the  said  (mort- 
gagor) therein.  [Insert  habendum  and  power  of  attorney,  as  in  last 
precedent,  clauses  5  and  6,  p.  266;  proviso  for  redemption,  and 
power  of  sale  in  default;  ut  ante.  Section  V.,  No.  L,  clauses 
7  and  8,  p.  252,  253  ;  Also  covenant  for  payment  of  principal  and 
interest,  ut  ante.  Section  II.,  No.  I.,  clause  10,  p.  37.] 

CoTenant  5.  And  ALSO   that  the  Said  promissory  note  is  a  valid  and 

that  the  note  *is  effectual  instrument  for  securing  the  payment  of  the  said  sura  of 

deMstm^^''^     1,000/.  and  interest  thereby  expressed  to  be  secured;  and  also 

subsisting.         that  the  said  sum  of  1,000/.  and  interest  is  now  justly  due  and 

owing  from  the   said  (debtor)   to   the  said  (mortgagor.)      [Add 

covenant  from  mortgagor  not  to  revoke  power  of  attorney,  or  release 

debtj  as  in  last  precedent,  clause  8,   p.   267 ;    Also  covenant  for 

further  assurance,  ut  ante.  No.  I.,  clause  12,  p.  254 ;   And  proviso 

that  mortgagee  shall   not   be  compelled   to  sue  for  debt,  as  in  last 

precedent,  clause  9,  p.  267.] 

In  witness,  &c. 
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No.   VII. 


ASSIGNMENT  OF  SIMPLE  CONTRACT  DEBT,  AS  A  MORTGAGE 
SECURITY,  WITH  POWER  TO  SUE  FOR  THE  RECOVERY  OF 
ALL  MONEYS  OWING  THEREON,  AND  APPLY  THE  SAME  IN 
UQUIDATION  OF  THE  MORTGAGE  DEBTS,  (o) 


1.  Parties. 

2.  Recital  that  parties  named  in  the 

schedule  are  indebted  to  mort- 

3.  Of   a(^ement  to  assi^^n  debt  as 

a   security  for   moneys   owini;^ 
from  mortgagor  to  mortgagee. 


4.  Testatum. 

5.  Habendum. 

6.  Power  to  compound  debts. 

7.  Declaration  of  trust  of  moneys  to 

be  received. 

8.  Covenant  from  mortgagor  that  debts 

are  actually  due. 


1.  THIS  INDENTURE,  made  the      day  of         A.D.  18    ,  p.rti* 
Between  (mortgagor)^  of  the  one  part,  and  (mortgagee),  of  the 
other  part 


(a)  Simple  contracts  debts  may  be  assigned  by  way  of  mortgage  security,  and  Pmctical 
where  several  such  are  assigned,  as  in  the  case  supi>osed  in  the  above  precedent,  reniwka. 
it  will  be  advisable  to  have  them  all  inserted  in  a  schedule  annexed  to  the 
mortgage  deed.  Uut  whether  inserted  in  the  schedule  or  not,  the  existence  of 
the  debts  should  be  recited,  and  the  debts  themselves  assigned,  with  power  of 
attorney  to  sue  for  and  give  sufficient  discharges  for  the  same ;  in  addition 
to  which,  it  will  also  bo  advisable  to  add  a  t)ower  to  compound  debts,  give  time 
for  payment,  take  securities,  and  refer  to  arbitration,  as  contained  in  clause  6,  in 
the  above  form.  'Ilie  mortgagee  should  also  be  exonerated  from  being  compelled 
to  sue  for  any  of  the  debts  unless  he  shall  think  proper  to  do  so. 

After  a  deed  of  this  kind  is  executed,  the  safest  course  for  the  mortgagee  to  AfWmoctKi^ 
pursue  is  to  give  immediate  notice  to  ^I  the  parties  indebted,  so  as  to  prevent  ia  rxacatod 
them  from  paying  their  respective  debts  to  the  mortgagor,  or  to  render  them  mortfsgaa 
peraonally  responsible  to  the  mortgagee  in  the  event  of  their  doing  so  after  such  aboald  give 
nottoe ;  but  in  the  absence  of  any  such  notice,  the  mortgagee  would  have  no  |"^y*^^*** 
nmedy  wbaterer  against  any  debtor  who  paid  his  debt  to  the  mortgwor  (Jomm  r.  "j***** 
Cubhont^  Q  Vea.  410) ;  although,  after  surh  notice  even  a  raleaMDy  the  moii-  **'***• 
gagor  to  the  debtor  would  have  no  legal  operation  whatever  in  ezooeratioD  of 
the  debt :  (/^A  v.  Legk,  1  Bos.  &  Pull.  447.) 
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No.  VII.  2.  Whereas,  the  several  persons  specified  and  set  forth  in  the 

Assignment  of  schedule  hereunto  annexed,  are  justly  and  truly  indebted  to  the 

'^'zTetf^T'''  ^*^^  {mortgagor)  in  the  several  sums  therein  set  opposite  to  their 

Mortgage     respective  namcs,  amounting  altogether  to  the  sum  of  757/.  13«.  4rf. 

Security,  ^c.  ^  °         . 


Recital  that 
parties  named 
in  schedule  are 
indebted  to 
mortgagee. 
Of  agreement 
to  assign  debts 
as  a  security 
for  money  owing 
from  mortgagor 
to  mortgagee. 


Testatum. 


3.  And  whereas  the  said  {mortgagor),  being  justly  and  truly 
indebted  to  the  said  {mortgagee),  in  the  sum  of  350/.,  the  said 
(mortgagor),  hath  agreed  to  assign  the  said  several  debts  unto  the 
said  {mortgagee),  as  a  security  for  the  payment  of  the  said  sum  of 
350/.  and  interest  for  the  same  at  the  rate  of  51.  for  every  lOO/* 
by  the  year,  to  be  computed  from  the  day  of  the  date  of  these 
presents,  in  manner  hereinafter  mentioned. 

4.  Now  this  Indenture  witnesseth  [Continue  clause  to 
the  assigning  part,  ut  ante.  No.  IV.,  clause  4,  p.  266.]  He  the 
said  {mortgagor),  DOTH  by  these  presents  assign,  transfer,  set  over 
and  confirm  unto  the  said  {mortgagee),  all  and  every  the  debts 
and  sums  of  money,  specified  and  set  forth  in  the  schedule  here- 
unto annexed,  with  interest  (if  any)  now  or  hereafter  to  grow  due 
thereon,  and  all  the  estate,  right,  title  and  interest,  both  legal  and 
equitable,  of  him  the  said  {mortgagor)  therein. 

5.  To  HAVE,  hold,  receive  and  take,  the  said  debts,  sums 
of  money,  and  all  and  singular  other  the  said  hereby  assigned 
premises,  unto  the  said  {mortgagee),  his  executors,  administrators 
and  assigns,  and  for  his  and  their  own  proper  moneys,  chattels 
and  eifects.  [Insert  power  of  attorney,  ut  ante.  No.  IV.,  clause  6, 
p.  266.] 

6.  And  also  with  full  power  for  the  said  {mortgagee),  his 
executors,  administrators  or  assigns,  in  his  or  their  discretion,  to 
compound  for  any  or  either  of  the  said  debts  hereby  assigned,  or 
to  give  time  for  payment,  or  to  take  personal  or  other  security 
for  such  payment,  or  to  refer  to  arbitration  or  otherwise  adjust 
any  dispute  that  may  arise  in  respect  thereof. 

Declaration  of         7.  And  IT  IS  HEREBY  DECLARED,  that  the  Said  {mortgagee), 

trust  of  moneys  i     •    •  •  in  i  -i     "r-     n 

to  be  raised.      his  cxecutors,  admmistrators  or  assigns,  shall  stand  possessed  of  all 
such  sums  of  money,  as  he  or  they  shall  recover  or  receive  upon 


Habendum. 


Power  to 

compound 

debts. 
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or  by  virtue  of  these  presents,  upon  trust,  first,  to  defray  the     No-  vil. 
incidental  cx{)en8e8  incurred  in  receiving  or  recovering  the  same;   A$»iynm«fUof 
SECONDLY,  to  retain  unto  him  the  said  {mortgagee) ,  his  executors,    '^^g^s  a 
administrators  or  assigns,  the  said  sum  of  350/.  and  interest  for   _^*T^^"f? 

the  flame,  at  the  rate  of  5/.  for  every  100/1   by  the  year,  to  be        

computed  from  the  day  of  the  date  of  these  presents,  or  so  much 
of  the  said  principal  moneys  and  interest  as  shall  be  then  owing 
upon  this  mortgage  security ;  And  thirdly,  to  pay  over  the 
surplus  money  (if  any)  unto  the  said  {mortgagor),  his  executors, 
administrators  or  assigns.  [Insert  proviso  for  redemption,  ut  ante, 
Na  I.,  clause  7,  p.  252  ;  JlLSO,  covenant  for  payment  of  principal  and 
interest^  ut  ante.  Section  II.,  No.  I.,  clauses  10  and  11,  pp.  37,  38.] 

8.  And  also  that  the  said  several  debts  or  sums  of  money  Co»«»nt  f^™ 

•1  •/»!  1-1  1  moTigtgor  that 

hereby  assigned,  and  specified  and  set  forth  in  the  schedule  here-  debu  are 
unto  annexed,  are  now  actually  due  and  owing  from  the  said  *^  '  "*" 
several  persons  therein  named  unto  the  said  {mortgagor),  in  the 
same  schedule  mentioned.  [Add  covenant  from  mortgagor  that  he 
will  not  revoke  power  of  attorney,  Sfc,  ut  ante,  No.  V.,  clause  8, 
p.  267 ;  Also  covenant  for  further  assurance,  ut  ante,  No.  I., 
clause  1 2,  p.  254 ;  And  proviso  that  mortgagee  shall  not  be  com- 
pelled to  sue  for  debts,  ut  ante.  No.  V.,  clause  9,  p.  267."! 

In  witness,  &c. 

The  Schedule  to  which  the  above-written  Indenture 

refers. 


r 


VOL.  n. 


276 


CONCISE   PRECEDENTS   IN 


No.     VIII. 


ASSIGNMENT  OF  A  JUDGMENT  DEBT  BY  WAY  OF  MORTGAGE 

SECURITY,  (a) 


1.  Parties. 

2.  Recital  of  warrant  of  attorney. 

3.  Of  agreement  for  loan. 

4.  That  principal  is  still  due,  with  some 

arrear  of  interest. 


5.  Of  agreement  for  loan. 

6.  Testatum. 

7.  Habendum. 


Parties  1.  THIS  INDENTURE,  made  the        day  of        A.D.  18     , 

Between  {mortgagor),  of,  &c.,  of  the  one  part,  and  {mortgagee), 
of,  &c.,  of  the  other  part. 


Recital  of 
warrant  of 
attorney.. 


2.  Whereas  by  a  warrant  of  attorney,  dated  the  day 
of  ,  {debtor),  of,  &c.,  empowered  certain  attorneys  therein 
named  to  enter  up  judgment  against  him  in  Her  Majesty's  Court 


Practical  (a)  In  mortgages  of  a  judgment  debt,  the  judgment  should  be  recited,  and  if 

observatioBs.  such  judgment  has  been  entered  up  upon  a  warrant  of  attorney  that  fact  should 
be  recited  also.  The  debt  itself  should  be  assigned  with  power  of  attorney  to 
sue  for  it,  and  in  framing  the  latter  clause,  care  must  be  taken  to  insert  a  power 
to  appoint  a  substitute  or  substitutes,  otherwise  an  assignee  of  the  mortgage 
would  be  unable  to  sue  upon  it ;  for  the  deed  of  assignment,  standing  alone, 
passes  no  more  than  a  mere  chose  in  action,  which  at  law  is  not  assignable,  and 
therefore  execution  for  this  can  only  be  obtained  from  the  original  assignor,  who 
is  alone  in  the  eye  of  the  law  the  attorney  of  the  original  creditor.  In  Ireland 
the  assignee  of  a  judgment,  in  the  case  of  judgments  confessed,  but  not  otherwise, 
is  enabled  to  sue  in  his  own  name ;  so  that,  in  a  case  so  situated,  it  will  not  be 
necessary  to  insert  a  power  of  attorney  from  the  assignor  to  authorize  the  assignee 
to  sue  for  it  in  his  own  name  (O^Calkighan  v.  Marchioness  of  Thomond^  3 
Tauit.  82)  ;  still  it  will  be  a  more  correct  mode,  as  well  as  prudent  course,  to 
insert  a  power  of  attorney  in  the  latter,  as  in  the  other  cases. 
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of  Queen's  Bench  (  Common  Meas,  or  Exchequer,  as  the  caae  may      No.  VIU. 
be),  in  an  notion  of  debt  at  the  suit  of  the  said  {mortijagor),  for  the  As$iamment  of 
sum  of  750/.  for  moneys  borrowed,  besides  costs  of  suit ;  and  by  a    ^^jJ!?*J^ 
defeasance   written  under  the  said  warrant  of  attorney  it  was  tf  Mortgage 

.  Seemriig. 

declared  that  the  same  was  given  for  the  purpose  of  securing  to        

the  said  {mortgatjor),  his  executors  or  administrators  the  ]>ayment 
of  the  said  principal  sum  of  750^,  and  interest  thereon  at  the 
rate  of  51  for  every  100/.  by  the  year,  on  the  day  of  next 
ensuing. 

3.  And  whereas  judgment  was  entered  up  against  the  said  ^^ •?»*«""* 
{debtor)  upon  the  said  warrant  of  attorney  in  Her  Majesty's  Court 

of  Queen's  Bench  {or  Common  Pleas,  or  Excliequert  as  the  case 
may  be),  on  the  day  of 

4.  And  whereas  the  said  principal  sum  of  750/.  is  still  due  Th*t  princip«i 

,  .,    ,  !•  •      1  r  is  Still  due,  with 

to   the   said  {mortgagor),  upon   his  recited   warrant  ot  attorney,  aooM  arr«ar  of 
together  with  an  arrear  of  interest,  amounting  altogether  to  the  ""*'*^ 
sum  of  £ 

5.  And  whereas  the  said  {mortgagee),  at  the  request  of  the  Of  agrMment 
said  {mortgagor),  agreed  to  lend  him  the  sum  of  500/.  upon  the  " 
security  of  the  said  recited  judgment 

6.  Now  this  Indenture  witnessetii,  [Continue  testatum  T«»utnm. 
down  to  the  actital  cusignment,  ut  ante,  No.  I.,  clause  4,  p.  252.] 

He  the  said  {mortgagor)  DoTU  by  these  presents  assign,  transfer, 
and  set  over  unto  the  said  {mortgagee).  All  THAT  the  aforeaud 
judgment  debt  or  sum  of  750/.,  and  all  and  every  sum  and  sums  of 
money  now  or  hereafter  to  become  due,  either  for  principal  and 
interest,  in  respect  thereof;  Together  with  the  said  judgment, 
and  all  benefit  and  advantage  to  be  derived  therefrom,  and  all  the 
estate,  right,  title  and  interest  of  him  the  said  {mortgagor)  therein. 

7.  To    HAVE,    HOLD,  RECEIVE,  AND    TAKE    the    Said  judgment  UAboidoin. 

debt,  and  all  and  other  the  premises  hereby  assigned,  unto  the  laid 
{mortgagee)^  his  executors,  administrators  and  assigns,  for  his  and 
their  proper  moneys,  chattels  and  effect^},  and  for  his  and  their 
absolute  use  and  benefit.     [Insert  power  of  attorney,  ut  ante, 

T  2 
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No.  VIII.      No.  v.,  clause  6,  p.  266.     Then  add  clause  that  mortgagee  shall 

Assignment  of  Stand  possessed  of  moneys  recovered^  ut  ante.  No.  VII.,  clause  7, 

Debth^ay    P'  ^^^  '■>  '^"^  judgment  debt  is  still  due,  and  that  mortgagor  will  not 

of  Mortgage   revoke  power  of  attorney,  nor  release  debt ;  ut  ante.  No.  V.,  clauses 

7  and  8,   p.  267.     A^d  for  further  assurance;    ut  ante.   No.  I., 

clause  12,  p.  254.] 

In  witness,  &c.  • 
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879 


NalX. 


MORTGAGE  OF  A  LEGACY.(a)  VARIATION  WHERE  THE  SUB- 
JECT-MArrER  OF  THE  MORTGAGE  IS  A  TRUST  FUND  IN  THE 
CX)URT  OF  CHANCERY. 


1.  Parties. 

2.  Recital  of  will  bequeathing  lef^scy ; 

of  death  of  testator  and  probate 
of  his  will. 

3.  Of  agreement  for  loan. 

4.  Testatum. 

5.  Habendum. 

6.  Covenant  from  mortgagor  that  he 

is  absolutely  entitled  to  legacy.  | 


7.  That  he  has  good  right  to  assign. 

S.  That  he  will  not  receive  the  legacy 
nor  release  the  same. 


Additional  Clause, 

Form  of  power  of  attorney,  where 
the  subject-matter  of  assignment 
is  a  trust  fund  in  the  Court  of 
Chancery. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.,  18    ,  P«rti«. 


(a)  In  the  mortgage  of  a  legacy  it  will  be  proper  to  recite  the  will  by  which  it  Pnotkd 
was  bequeathed ;  the  (Ivath  of  the  testator,  and  the  probate  of  his  will.    The  legacy  ubwimiiMw 
should  be  then  aMigncd  to  the  mortgagee,  but  as  it  is  incapable  of  being  sued 
for  in  a  court  of  law,  it  would  be  useless  to  insert  a  power  of  attorney  to  that 
effect :  but  where  the  assignment  should  be  of  a  fund  in  the  Court  of  Chancery 
then  the  following  form  shoidd  be  inserted : — 


A.  "  And  the  said  {mortgagor)  DoTii  by  these  presents  appoint  Fomef 
the  said  {mortgager),  bis  executors,  administrators  and  assigns,  to  be  ^,^^ 
the  true  and  lawful  attorney  and  attorneys  irrevocable  of  him  the  •«kj««-'n*««e 
saiu  {mortgagor),  his  executors  or  adminibtrators,  and  m  his  or  ta  a  uum  fond 
their  name  or  names,  to  authorise  any  banister  or  barristers  at  OMimfy. 


280 
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No.  IX.      Between  {mortgagor)  of,  &c.,  of  the  one  part,  and  (mortgagee)  of, 
Mortgage  of  a  &c.,  of  the  Other  part. 

Legacy,  fc. 


Recital  of  will 
bequeathing 

legacy. 


Of  death  of 
testator  and 
probate  of  his 
will. 


2.  Whereas  (testator),  late  of,  &c.,  deceased,  by  his  last  will, 
dated  the  29th  day  of  October  last,  bequeathed  the  said  (mortgagor) 
the  sum  of  500/.  sterling,  to  be  paid  to  him  at  the  expiration  of  two 
years  after  the  said  testator's  death,  and  apppointed  (executors), 
joint  executors  of  his  said  will,  which,  the  said  (testator)  having 
died  on  or  about  the  day  of  ,  without  having  altered 

or  revoked,  was  duly  proved  by  his  said  executors  in  the  Prero- 
gative Court   of  the  Archbishop   of  Canterbury  on   the 
day  of  last,  who  have  also  given  their  assent  to  the  bequest 

of  the  aforesaid  legacy. 


Of  agreement 
for  loan. 


3.  And    whereas    the    said   (mortgagor)    having    immediate 


Practical 
inetractions. 


law,  to  appear  for  him  the  said  (mortgagor)  his  executors  or 
administrators,  in  the  said  hereinbefore  mentioned  suit  in  the  said 
Court  of  Chancery,  and  then  and  there  to  consent  and  submit 
to  any  motion  or  petition  which  shall  be  made  or  presented  by 
the  said  (mortgagee),  his  executors,  administrators  or  assigns, 
either  for  the  purpose  of  preventing  the  payment  and  transfer  of 
the  said  hereby  assigned  moneys  and  premises  to  any  person  or 
persons  whomsoever,  except  the  said  (mortgagee),  his  executors, 
administrators  or  assigns,  without  due  notice  thereof  to  him  or 
them,  or  for  the  purpose  of  obtaining  the  payment  and  transfer  of 
the  said  moneys  and  premises ;  and  with  power  to  appoint  one  or 
more  substitute  or  substitutes  for  all,  any,  or  either  of  the 
purposes  aforesaid,  and  such  appointment  at  pleasure  to  revoke. 
He  the  said  (mortgagor),  hereby  ratifying  and  confirming,  and 
promising  and  agreeing  to  ratify  and  confirm,  all  and  whatsoever 
the  said  (mortgagee),  his  executors,  administrators  or  assigns,  or 
his  or  their  substitute  or  substitutes,  shall  lawfully  do  or  cause  to 
be  done  in  the  premises  by  virtue  of  these  presents." 

This  clause  should  be  preceded  by  a  recital,  which  should  be  inserted  in  the 
clause  preceding  that  of  the  agreement  for  the  loan,  wherein  the  order  of  the 
Court  of  Chancery  directing  that  the  trusts  of  testator's  will  should  be  carried 
into  execution,  should  be  stated  according  to  the  terms  of  the  order,  and  the 
subsequent  proceedings,  if  any,  that  have  taken  place  thereon. 
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occasion  for  the  aum  of  300/.,  hath  rcqucetcd  the  said  {mortgagee)      No.  ix 
to  atl Vance  him  the  same  on  the  security  of  the  said  legacy,  which  Martgagtofa 
the  said  (mortgagee)  has  agreed  to  da  ■^^P»2^^* 

4.  Now  THIS  Indenture  witnesseth  [Continue  testatum  Tttutum. 
to  the  assigning  part ;  ut  ante^  No.  I.,  clause  5,  p.  252.]     He  the 

said  (mortgagor)  DoTii  by  these  presents  assign  and  transfer  unto 
the  said  (mortgagee)  All  THAT  the  aforesaid  legacy  or  sum  of  500/. 
sterling  so  as  aforesaid  bequeathed  to  the  said  (mortgagor)  by  the 
said  hereinbefore  recited  will  of  the  said  (testator)  deceased ;  And 
all  the  estate,  right,  title  and  interest  of  him  the  said  (mortgagor) 
therein;  with  full  power  to  ask,  demand,  sue  for,  recover  and 
receive  the  said  legacy  from  the  said  executors  of  the  herein- 
before recited  will,  and  to  give  sufficient  releases  and  discharges 
for  the  same  in  the  name  of  the  said  (mortgagor),  or  otherwise.  ' 

5.  To  HAVE,  HOLD,  RECEIVE  AND  TAKE  the  Said  legacy  or  sum  Htbaoduni. 

of  money,  and  all  and  singular  other  the  premises  hereby  assigned 
unto  the  said  (mortgagee),  his  heirs,  executors,  administrators  and 
assigns,  as  and  for  his  proper  moneys  and  effects,  for  his  and  their 
own  use  and  benefit ;  subject  to  the  proviso  for  redemption  therein- 
after contained.  [Add  proviso  for  redemption  and  power  of  sale 
in  default ;  ut  ante.  No.  I.,  clauses  7  and  8,  pp.  252,  253.  Also 
covenant  to  pay  principal  and  interest;  ut  ante.  Section  II., 
No.  I.,  clauses  10  and  11,  pp.  37,  38.] 

6.  And  also,  that  he  the  said  (mortgagor)  is  absolutely  entitled  Coreiuoi  fnm 
to  the  said  legacy  or  sum  of  500L  sterling,  according  to  the  tenor  hTb^IiSuieij 
and  effect  of  the  said  hereinbefore  recited  will,  and  that  the  same  "''••**  ^ 
has  not  been  received,  released,  assigned,  or  in  any  wise  incum- 
bered by  the  (mortgagor.) 

7.  And  also,  that  he  the  said  (mortgagor)  now  hath  in  himself  That  ha  hm 
good  right  to  assign  and  to  transfer  the  said  legacy,  according  to  2»b/  *  *" 
the  true  intent  and  meaning  of  these  presents. 

8.  And  further,  that  he  the  said  (mortgagor)  will  not  receive  Thai  h*  woi 
the  said  l<^acy,  nor  release  the  same,  or  any  proceedings  that  may  2S»ej.  uot^ 
be  commenced  or  proeocutcil  by  the  said  (mortgagee^,  his  executors,  "••"■•  **• 
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No.  IX.  administrators  or  assigns,  for  receiving,  recovering,  or  enforcing 
Mortgage,  vf  a  payment  of  the  same.  [Insert  clause  exonerating  mortgagee  from 
Legacy-,  (fc.  leing  compelled  to  sue;  ut  ante,  No.  V.,  clause  9,  p.  267  ;  Also, 
covenant  for  further  assurance;  ut  ante.  No.  I.,  clause  12,  p.  254; 
And  then  add  covenant  from  mortgagee  not  to  exercise  poiver  of  sale 
without  giving  mortgagor  due  notice ;  ut  ante.  Section  II.,  No.  II., 
clauses  13  and  14,  p.  49.] 

In  witness,  &c. 
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No.  X. 


UILL  OF  SALE  OF  HOUSEHOLD  FURNITURE  AND  EFFECTS, 
WITH  POWERS  OF  SALE.  VARIATION  WHERE  THE  ASSURANCE 
IS  INTENDED  TO  EMBRACE  AFrER-ACQUIRED  PROPER'IT. 


1.  Partiefl. 

2.  Recital  of  agreement  for  loan. 

3.  Testatum. 

4.  Habendum. 

5.  FroviBO  for  redemption. 

6.  Power  of  sale. 

7.  Power    to    seize    and    carry 

assigned    effects    in    case 
default  in  payment. 


off 
of 


8.  Declaration  of  trust  of  purchase 

moneys. 

9.  Covenant  from  mortgagor  for  pay- 

ment of  principal  and  mterest. 

10.  Proviso   for  quiet  enjoyment  by 
mortgagor  until  default. 

Additional  Clause. 

A.  Power  of  attorney  to  dispose  of 
after-acquired  property. 


1.  THIS  INDENTURE,  made  the        day  of       ,  A.D.  185  ,  PvUm 
Between  {mortgagor)  of,  &c.,  of  tlie  one  part,  and  {mortgagee)  of, 

&c,  of  the  other  part 

2.  Whereas  the  said  {mortgagor),  having  occasion  for  the  sum  Raciulof 
of  £  ,  has  requested  the  said  {mortgagee)  to  advance  him  the  Imuj. 
same  on  the  security  of  the  household  furniture  and  effects  specified 

and  set  forth  in  the  schedule  hereunto  annexed,  which  the  said 
{thortgagee)  has  agreed  to  do. 

3.  Now  THIS  Indenture  witnessstu   [Continue  the  clause  T«rt«tuni. 
to  the  assignment,  ut  ante.  No.  I.,  clause  5,  p.  252.]     He  the  said 
{mortgagor)^  DOTH  by  these  presents  assign  unto  the  said  {mortga- 
gee), his  executors,  administrators  and  assigiu,  ALL  the  household 
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No.  X.  furniture,  utensils,  goods,  chattels  and  effects  specified  and  set 
BUlofSaleof  forth  in  the  schedule  hereunto  annexed;  and  all  the  estate,  right, 
Furniture  and  *^^^^  ^^^  interest,  both  legal  and  equitable,  of  him  the  said  {mort- 

Effecu,with    qaqor)  therein. 
Fowers  of  Sale,''    *'      ^ 

Habendum.  ^'    '^^   HAVE,    HOLD,    RECEIVE    AND    TAKE   the  Said    household 

furniture,  utensils,  goods,  chattels  and  effects,  and  all  and  singular 
other  the  premises  hereby  assigned  unto  the  said  {mortgagee),  his 
executors,  administrators  and  as8igns,(a)  subject,  nevertheless,  to 
.    the  proviso  for  redemption  hereinafter  contained  (that  is  to  say), 


(a)  If  the  assurance  is   intended  to  embrace  after-acquired  property,  the 
following  clause  should  be  here  inserted  : — 

Power  of  ^.    And  for  better  securing  unto  the   said  (mortqaqeeX   his 

attorney  to  .    .  *=    .  v  ;/   :^     y 

dispose  of  after-  cxecutors,  administrators  and  assigns,  the  said  sum  of  £>  , 

property.  ^^^  interest,  the  said  {mortgagor)  doth  by  these  presents  absolutely 

and  irrevocably  appoint  the  said  {mortgagee),  his  executors  and  ad- 
ministrators, the  true  and  lawful  attorney  and  attorneys  of  him  the 
said  {mortgagor),  his  executors  and  administrators,  and  in  his  or 
their  name  or  names,  or  otherwise,  to  sign,  seal,  and  as  his  or  their 
act  and  deed  deliver,  or  at  his  or  their  option  by  gift  or  delivery,  to 
make  a  perfect  assignment  and  delivery  of  any  household  furni- 
ture, utensils,  goods,  chattels  and  effects  not  legally  passing  under 
or  by  virtue  of  this  present  assignment,  and  to  which  the  said 
{mortgagor)  shall  at  any  time  during  the  continuance  of  this  mort- 
gage security  become  beneficially  possessed  or  entitled  to,  or  over 
which  he  shall  have  any  beneficial  power  of  disposition ;  and  all 
the  estate,  right,  title  and  interest,  both  legal  and  equitable,  of 
the  said  {mortgagor)  therein,  either  to  the  said  {mortgagee),  his 
executors,  administrators  and  assigns,  or  to  a  trustee  or  trustees 
for  him  or  them,  or  otherwise.     And  also  to  ask,  demand,  sue 
for,  recover  and  receive,  and  to  give  valid  and  effectual  releases 
and  discharges  for,  and  to  compound,  or  compromise,  or  refer  to 
arbitration  any  claims  or  demands  in  respect  of  the  said  last-men- 
tioned household  furniture,  utensils,  goods,  chattels  and  effects; 
and  one  or  more  attorney  or  attorneys,  for  all,  any,  or  either  of 
the  purposes  aforesaid  to  substitute  and  appoint,  and  such  substi- 
tution and  appointment  at  pleasure  to  revoke,  he  the  said  {mortga- 
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5.  Provided  always,  and  it  is  hereby  declared,  that  if  the      N«.  x. 
said  {mortyayor\  his  heirs,  executors  or  administrators  shall,  upon  BiU<^8alt<ff 

demand  in  writing  by  the  said  {mortgagee),  his  executors,  adminis-  p ^ ni 

trators  or  assigns,  or,  without  such  demand,  well  and  truly  pay  or  pJl^T^ 
cause  to  be  paid  unto  the  said  {mortgagee),  his  executors,  adminis-         ^c. 
trators  or  assigns,  the  sum  of  £  sterling,  together  with  Proruo  for 

interest  for  the  same  at  the  rate  of  5/.  for  every  100/.  by  the  year,  "d*"!**'"- 
then  and  in  such  case  the  assignment  hereby  made,  and  every 

clause,  nmtter  and  thing  herein  contained,  shall  cease,  determine, 
and  be  utterly  void  to  all  intents  and  purposes  whatsoever. 

6.  Provided  also  that  in  case  tha  said  {mortgagor),  his  heirs,  Power  rfwk. 
executors  or  administrators,  upon  such  demand  for  payment  being 

made  u[)on  him  or  them  as  aforesaid,  shall  neglect  or  fail  to  make 
such  payment  accordingly.  Then  and  in  such  case,  and  at  any 
time  thereafter,  it  shall  be  lawful  for  the  said  {mortgagee),  his 
executors,  administrators  and  assigns,  to  take  possession  of  the 
said  household  furniture,  utensils,  goods,  chattels,  and  effects,  and 
to  sell  the  same,  or  any  part  thereof,  by  public  auction  or  private 
contract,  upon  such  conditions  and  in  such  manner  as  the  said 
{mortgagee),  his  executors,  administrators  or  assigns  may  think 
proper,  and  to  bring  in  and  resell  the  same  at  any  future  sale  or 
sales,  without  being  responsible  for  any  loss  or  diminution  in  price 
which  may  be  thereby  incurred,  and  abo  to  rescind  or  vary  the 
terms  of  any  contract  for  the  sale  of  the  said  effects  and  premises, 
or  any  part  thereof;  and  also  with  full  power  to  give  receipts  to 
any  purchaser  of  the  said  effects  and  premises,  or  any  part  thereof, 
which  receipt  or  receipts  shall  effectually  exonerate  such  purchaser 
or  purchasers  from  all  responsibility  with  respect  to  the  application 
of  the  moneys  therein  expressed  to  have  been  received,  or  fK>m 
inquiring  into  the  necessity  or  exjiediency  of  any  such  sale  or 
sales  as  aforesaid,  or  whether  any  such  demand  and  default  in 
payment  at  aforeaud  shall  have  been  made. 

gor)  hereby  ratifying  and  confirming,  and  promising  and  agreeing 
to  ratify  and  confirm,  all  and  whatsoever  the  said  {mortgagee),  his 
executors  or  administrators,  or  his  or  their  attorney  or  attorneys, 
shall  lawfully  do  or  cause  to  be  done  in  the  premises  by  virtue  of 
these  presents. 
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BiU  of  Sale  of 

Household 

Furniture  and 

Effects,  with 

Powers  of  Sale, 

Power  to  seize 
and  carrj  off 
assigned  effects, 
in  case  of 
default  in 
payment. 


7.  And  for  better  enabling  the  said  {mortgagee),  his  executors, 
administrators  and  assigns,  to  obtain  and  keep  possession  of  the 
said  household  furniture,  utensils,  goods,  chattels  and  efiPects,  and  all 
and  singular  other  the  said  hereby-assigned  premises,  after  default 
shall  have  been  made  in  payment  of  the  said  principal  moneys  and 
interest  as  aforesaid,  the  said  {mortgagor)  doth  by  these  presents 
absolutely  and  irrevocably  license  and  empower  the  said  {mort- 
gagee), his  executors,  administrators  and  assigns,  at  any  time  or 
times,  in  person  or  by  deputy,  and  accompanied  with  such  person 
or  persons  as  he  may  think  proper,  to  enter,  and,  if  necessary,  to 
break  into  and  upon  the  said  dwelling-house,  wherein  the  said 
furniture  is  now  contained,  or  any  other  dwelling-house  or  other 
premises  belonging  to  or  occupied  by  the  said  {mortgagor),  his  heirs, 
executors,  administrators  or  assigns,  wherein  the  said  effects  may 
be  at  any  time  deposited,  or  where  the  same  may  reasonably  be 
supposed  to  be,  and  to  seize  and  remove  the  same  in  such  manner 
as  the  said  {mortgagee),  his  executors,  administrators  or  assigns 
may  think  proper. 


Declaration  of 
trust  of 
purchase 
moneys. 


8.  And  it  is  hereby  declared,  that  in  case  of  any  such  sale 
or  sales  as  aforesaid,  the  BdXdi  {mortgagee),  his  executors,  administra- 
tors or  assigns,  shall  stand  possessed  of  the  purchase  moneys 
arising  from  such  sale  or  sales  as  aforesaid,  in  trust,  after 
defraying  all  the  incidental  expenses  thereby  incurred,  to  retain 
the  said  principal  sum  of  £  and  interest  hereby  secured, 

or  so  much  thereof  as  shall  be  then  owing  upon  this  security, 
and  to  pay  over  the  surplus  moneys  (if  any)  unto  the  said 
{mortgagor),  his  executors,  administrators  or  assigns. 


Covenant  from 
mortgagor  for 
payment  of 
principal  and 
interest. 


9.  And  the  said  {mortgagor)  doth  hereby  for  himself,  his  heirs, 
executors  and  administrators,  covenant  with  the  said  {mortgagee), 
his  executors,  administrators  and  assigns,  that  he  the  said  {mort- 
gagor), his  heirs,  executors  or  administrators,  will,  immediately 
upon  demand  thereof  in  writing  signed  by  or  on  behalf  of  the  said 
{mortgagee),  his  executors,  administrators  and  assigns,  delivered  to 
or  left  for  him  or  them  at  his  or  their  last  or  usual  place  of  abode 
or  business  in  England,  pay  unto  the  said  {mortgagee),  his  execu- 
tors, administrators  or  assigns,  the  full  sum  of  £>  sterling, 
together  with  interest  for  the  same  at  the  rate  of  5/.  for  every 
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lOOL  by  the  year,  to  be  cnlculatcd  from  the  day  of  the  date  of  these      No.  IX. 
presents,  without  deduction  on  any  account  or  pretence  what-  Billo/Sakof 
soever.     [Add  covenants  to  pay  interest  half  yearly ^  ut  ante,  Sec-  FumUmn  amd 
tion  II.,  No.  I.,  clauses  10  and  1 1,  pp.  37, 38,  and  to  insure  against  p^£^^^Sale. 
damage  by  Jire^  ut  ih.y  clause  B.,  p.  49.]  4^ 

10.  Provided  always,  and  it  is  hereby  declared  ANDPro»»«ofor 
AGREED,  that  until  default  shall  be  made  in  payment  of  the  said  by  mortgagor 
sum  of  £  ,  and  interest  upon  such  written  demand  as  afore-  '^  ** 

said,  it  shall  be  lawful  for  the  said  {mortgagee),  his  executors, 
administrators  and  assigns,  to  have,  hold,  use,  possess  and  enjoy 
the  said  household  furniture,  utensils,  goods,  chattels  and  effects, 
and  all  and  singular  other  the  said  hereby-assigned  premises, 
without  hindrance,  molestation,  or  disturbance  of  or  by  the  said 
{mortgagee),  his  executors,  administrators  or  assigns,  or  any  other 
person  or  persons  whomsoever  rightfully  cltuming  under  him  or 
them. 

In  witness,  «$cc. 
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No.  XL 


ASSIGNMENT  UNDER  A  BILL  OF  SALE,  OF  AFTER-ACQUIRED 
PROPERTY  OF  THE  MORTGAGOR,  IN  EXERCISE  OF  A  POWER 
OF  ATTORNEY  VESTED  IN  HIM  FOR  THAT  PURPOSE  BY  THE 
ORIGINAL  MORTGAGE  DEED. 


1.  Parties. 

2.  Recital  of  original  bill  of  sale  and 

power  of  attorney. 

3.  That  mortgaoror  has  become  pos- 

sessed   of  after-acquired  pro- 
perty. 


4.  Testatum. 

5.  Habendum. 

6.  Declaration  of  trust  for  the  benefit 

of  mortgagee. 


Parties. 


Recital  of 
original  bill  of 
Bale  and  power 
of  attorney. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  18  , 
Between  {mortgagor  in  last  precedent)^  of,  &c.,  by  {mortgagee  in 
last  -precedent^  his  attorney,  by  him  thereunto  lawfully  autho- 
rized, of  the  one  part,  and  {trustee  for  mortgagor) y  of,  &c.,  of 
the  other  part. 

2.  Whereas  by  indenture  dated  the  day  of  ,  made 
between  the  said  {mortgagor)  of  the  one  part,  and  the  said  {mort- 
gagee) of  the  other  part,  the  said  {mortgagor),  in  consideration  of 
£  then  advanced  to  him  by  the  said  {mortgagee)^  assigned 
unto  the  said  {mortgagee)^  his  executors,  administrators  and  assigns, 
the  household  furniture,  utensils,  goods,  chattels  and  effects 
specified  and  set  forth  in  the  schedule  thereunto  annexed ;  subject 
to  a  proviso  for  redemption  on  payment  by  the  said  {mortgagor), 
either  upon  or  without  demand  in  writing  of  the  said  {mortgagee), 
his  executors,  administrators  or  assigns,  of  the  sum  of  £  and 
interest,  at  the  rate  of  5/.  for  every  100/.  by  the  year;  which  said 
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sum  of  £  is  still  owing  to  the  sdd  {mortgagee)  upon  his  said      No.  XI. 

recited  mortgage  security,  together  with  some  arrcar  of  interest  Attignmmu  if 
And  by  the  same  indenture  the  said  (mortgagor)  appointed  the  ^ndi^'huTof 
said  {mortgagee),  his  executors,  administrators  and  assigns,  the  true  ^"^r^!^^!*^' 


and  lawful  attorney  and  attorneys  irrevocable  of  him  the  said  proper^  of 
{mortgagor),  his  executors  or  administrators,  and  in  his  or  their  _!_' 
name  or  names,  or  otherwise,  to  sign,  seal,  and  as  his  or  their  act 
and  deed  deliver,  or  at  his  or  their  option  make  a  perfect  as- 
signment and  delivery  of,  any  household  furniture,  utensils, 
goods,  chattels  and  eflfects,  not  legally  passing  by  the  now  reciting 
indenture,  and  to  which  the  said  {mortgagor)  might  at  any  time 
during  the  continuance  of  the  said  recited  mortgage  security 
become  beneficially  entitled  to,  or  over  which  he  should  exercise 
any  beneficial  power  of  disposition. 

3.  And  whereas,  since  the  date  and  execution  of  the  said  That  mortgagor 
hereinbefore  recited  indenture,  the  said  {mortgagor)  hath  become  pcmMood  of 
possessed  of,  and  absolutely  and  beneficially  entitled  to,  the  several  !j^^'*''*^ 
articles  of  household  furniture,  goods,  chattels  and  effects  specified 

and  set  forth  in  the  schedule  hereunto  annexed,  all  of  which  are 
mtended  to  be  hereby  assigned  as  an  additional  security  for  assur- 
ing the  repayment  of  the  said  sum  of  £  and  interest  in 
manner  hereinafter  appearing. 

4.  Now  THIS  Indenture  witnesseth,  that  for  the  purposes  Teautnm. 
hereinbefore  mentioned,  and  for  the  considerations  expressed  in 

the  said  hereinbefore  recited  indenture  of  mortgage,  and  for  divers 
other  good  causes  and  considerations  him  thereunto  moving,  Hb 
the  said  {mortgagor),  by  the  said  {mortgagee)  his  attorney,  DOTU 
by  these  presents  assign  unto  the  said  {trustee)  all  and  singular 
the  articles  of  household  furniture,  goods,  chattels  and  effecta 
specified  and  set  forth  in  the  schedule  hereunto  annexed,  and  all 
the  estate,  right,  title  and  interest,  both  legal  and  equitable,  of  him 
the  said  {mortgagor)  therein. 

5.  To  HAVE,  HOLD,  RECEIVE  AND  TAKE  the  Said  articles  of 
household  furniture,  goods,  chattels  and  effects,  and  all  and  sin- 
gular other  the  premises  hereby  assigned,  unto  the  said  {trustee), 
his  executors,  administrators  and  assigns.  « 
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"So.  XI.  6.  Upon   trust    nevertheless  for  the   said    {mortgagee)^    his 

Assignment  by  cxecutors,  administrators  and  assigns,  and  to  be  held,  assigned  or 

un^^Mllf  otherwise  disposed  of  by  him  the   said   (trustee),  his   executors, 

Sale,  of  after-  administrators  and  assigns,  in  such  manner  as  the  said  {mortgagee^ 

property  of  his  exccutors,  administrators  or  assigns,  shall  direct,  so  and  in  such 

__'  manner  as  that  the  same  may  become  subservient  to  the  several 

trust^forThe"^  cuds,  iutcuts  and  purposes  expressed  and  contained  in  the  said 

benefit  of  hereinbefore  recited  indenture  of  mortgage. 

mortgagee. 

In  witness,  &c. 

The  Schedule  to  which  the  above-written  Indenture 

refers. 
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No.    XII. 


FORM  OF  THE  AFFIDAVIT  TO   BE  FILED  WITH  THE  BILL  OF 

SALE. 


In  the  Queen's  Bench. 

A.  B.,  of,  &c  (state  particular  description  of  place  of  residence)^ 
gentleman,  maketh  oath  and  saith,  tliat  the  paper  writing  hereunto 
annexed  is  a  true  copy  of  a  bill  of  sale,  and  the  attestation  of  the 
execution  thereof,  and  also  of  the  schedule  or  inventory  thereunto 
annexed  and  therein  referred  to,  made  or  given  by  {rnortyagor\  of, 
&C.,  to  {mortgagee)^  of,  &c.  And  this  deponent  further  saith,  that 
the  said  hill  of  sale  was  made  or  given  by  the  said  (mortgagor)  on 
the  day  of  the  date  thereof,  to  wit,  on  the  day  of  ,  in 

the  presence  of  this  deponent,  [who  is  the  attesting  witness]  (a) 
to  the  said  bill  of  sale. 

Sworn  at  ,  in  the^ 

county  of  this  I  Name  of  Commissioner, 

day  of  .  J 

Before  me  ,  a  commissioner  for  taking 

affidavits  in  the  said  court  at  Westminster. 


S)  If  the  affidkrit  U  alao  attMted  by  anoiber  witoeM,-«ub«titutc  for  words 
in  brackets  abov^— 

*♦  and  (name  of  witneu),  of,  &c,  gentleman,  who  arc  the  attest- 
ing witneasec 

f  It  appears  to  have  been  formerly  doubted  whether  an  aMupunentof  hoQMllold 
furniture  or  other  moveable  chatteU  would  have  been  valM  where  the  eesjgiwr 
was  allowed  to  retain  the  pooieaMon  and  visible  ownership  of  the  property.  It 
was.  however,  aooM  time  ago  lieteiinineil  that  such  an  assifnment  vruuld  be  good 
VOL.  II.  U 
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Goods  assigned 
liable  to 
distraint  by- 
landlord  for 
rent. 


Assignment 
invalid  as 
against 
assignees  of 
bankrupts  and 
insolvents. 


Alterations  in 
the  law  effected 
by  recent 
enactments. 


as  a  mortgage  security  even  against  creditors  (BucknaU  v.  Roision,  Pre.  Cha. 
289 ;  Martindale  v.  Booth,  3  B.  &  A.  489),  although  it  was  otherwise  in  the  case 
of  an  absolute  sale.  The  reason  of  this  distinction  was,  that  the  retention  of 
the  possession  by  the  vendor  after  an  absolute  disposition,  is  at  variance  with 
such  alienation,  and  therefore  indicative  of  fraud ;  but  no  such  inconsistency 
exists  in  the  case  of  a  conditional  alienation  in  the  shape  of  a  mortgage  security, 
notwithstanding  the  mortgagor  was  allowed  to  retain  the  possession  until  default 
was  made  in  payment :  {Bucknall  v.  Roiston,  sup.)  But  after  default  the 
mortgagee's  estate  becoming  absolute,  all  the  legal  consequences  of  an  actual 
sale  would  have  attached  upon  it,  so  that  the  mortgagor's  possession  subse- 
quent to  that  time,  being  inconsistent  with  the  terms  of  the  assignment,  the 
instrument  would  then  have  become  void  as  against  execution  creditors. 

To  obviate  this  difficulty  the  practice  was,  in  mortgages  of  this  kind,  to  post- 
pone the  time  of  redemption  beyond  the  usual  limit  in  ordinary  mortgages,  or  to 
such  time  as  the  mortgagee  should  by  notice  in  writing  appoint. 

But  there  is  a  great  disadvantage  attending  mortgages  of  this  nature  where 
the  furniture  or  other  moveables  were  contained  in  a  rented  house,  as  in  that 
case  the  landlord's  right  to  distrain  them  for  rent  in  arrear  will  overreach  the 
mortgagee's  title:  (Muspratt  v.  Gregory,  2  Gale,  158;  2  Mees.  &  Wels.  677 ; 
Dalton  V.  Whittem,  12  L.  J.  75,  Q.  B.;  Gorton  v.  Falkner,  4  T.  R.  656  ;  Joule 
V.  Jackson,  2  Mees.  &  Wels.  450;  Wood  v.  Clerk,  Cr.  &  eTer.  484;  Fenton  v. 
Logan,  9  Bing.  679-) 

Another  disadvantage  attending  these  mortgages  was,  that  they  would  not 
have  been  allowed  to  prevail  against  the  assignees  of  a  bankrupt,  or  of  an 
insolvent  debtor  ;  for  the  several  acts  of  Parliament  relating  to  bankruptcy  and 
insolvency  have  expressly  provided  that  where  either  a  bankrupt  or  an  insol- 
vent debtor  shall,  by  the  consent  or  permission  of  the  true  owner  thereof, 
have  in  his  possession,  order  or  disposition,  any  goods  or  chattels  whereof  he  was 
reputed  owner,  they  shall  be  deemed  to  be  his  property,  and  pass  to  his  assignees 
accordingly:  (6  Geo.  4,  c.  16  ;  1  &  2  Vict.  c.  110,  s.  57;  see  also  Butler  v. 
Hobson,  17  L.  J.  81,  C.  P.)  And  no  covenant,  agreement,  stipulation  or  proviso 
between  the  actual  owner  of  the  goods  and  the  bankrupt  or  insolvent,  would 
have  prevented  this  legal  consequence  ;  the  only  question  being,  did  the  creditors 
suppose  the  furniture,  &c.  to  be  the  property  of  the  bankrupt  or  insolvent  ?  And 
if  they  did  so,  which  in  the  absence  of  proof  to  the  contrary  would  have  been 
presumed,  it  would  have  been  sufficient  reputed  ownership  to  have  passed  the 
property  to  the  assignees,  notwithstanding  there  was  an  actual  demise  by  deed 
of  the  furniture,  &c.,  with  an  express  covenant  for  determining  the  term  and 
revesting  the  goods  in  the  lessor  in  the  event  of  the  lessee  becoming  bankrupt 
or  insolvent ;  nor  would  it  have  varied  the  case  that  many  persons  were  aware  of 
the  arrangement,  unless  it  was  also  shown  that  the  creditors  themselves  were 
cognizant  of  the  fact :  {Hickenbotham  v.  Groves,  2  Car.  &  Pay.  492  ;  see  also 
JAngham  v.  Biggs,  1  Bos.  &  Pull.  82 ;  Darby  v.  Smith,  8  T.  R.  52 ;  Caffry  v. 
Darby,  6  Ves.  496.) 

The  law  has,  however,  been  altered  in  some  of  the  above  respects,  but  the 
recent  act,  17  &  18  Vict.  c.  36,  and  which  is  entitled  "An  Act  for  preventing 
Frauds  upon  Creditors  by  secret  Bills  of  Sale  of  Personal  Chattels,"  after  reciting, 
"that  frauds  are  frequently  committed  upon  creditors  by  secret  bills  of  sale  of 
personal  chattels,  whereby  persons  are  enabled  to  keep  up  the  appearance  of 
being  in  good  circumstances  and  possessed  of  property,  and  the  grantees  or 
holders  of  such  bills  of  sale  have  the  power  of  taking  possession  of  the  property 
of  such  persons  to  the  exclusion  of  the  rest  of  the  creditors,  for  remedy  whereof 
it  is  enacted,"  that  every  bill  of  sale  of  personal  chattels  made  after  the  passing 
of  this  act  (lOth  July,  1854),  either  absolutely  or  conditionally,  or  subject  or  not 
subject  to  any  trusts,  and  whereby  the  grantor  or  holder  shall  have  power,  either 
with  or  without  notice,  and  either  immediately  after  the  making  of  such  bill  of 
sale,  or  at  any  future  time,  to  seize  or  take  possession  of  any  property  or  effects 
comprised  in  or  made  subject  to  such  bill  of  sale ;  and  every  schedule  or 
inventory  which  shall  be  thereto  annexed,  or  therein  referred  to,  or  a  copy 
thereof,  shall,  together  with  an  affidavit  of"  the  time  of  such  bill  of  sale  being 
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made  or  ipren,  and  %  description  of  the  residence  and  occupation  of  the  person     „        ~. 
making;  or  jfivinjf  the  same,  or  in  case  the  same  shall  be  made  or  jfiven  by  any  ^  Jj^lrt  to  it 
person  under  or  in  the  execution  of  any  process,  then  a  description  of  the  resi-    u^vitk  tk» 
denre  and  occupation  of  the  person  af^ainst  whom  such  process  shall  have  issued,    ^^  o/aah. 

and  of  every  attesting  witness  to  such  bill  of  sale  to  be  filed  with  the  officer  

actinf;  as  clerk  of  the  docnuets  and  judgments  in  the  Court  of  Queen's  Bench,  Bills  of  m1«  to 
within  twenty-one  days  auer  the  making  or  giving  of  such  bill  of  sale  (in  Uke  be  roid  ofilsM 
manner  as  a  warrant  of  attorney  in  any  personal  action  given  by  a  trader  is  now  the  uine  or  a 
by  law  required  to  be  filed),  other\vise  such  bill  of  sale  shall,  as  against  all  copT  thereof 
assignees  of  the  estate  and  effects  of  the  person  whose  goods,  or  any  of  them,  ^  *^'*^  within 
are  comprised  in  such  bill  of  sale  under  the  laws  relating  to  bankruptcy  or  ^"^n'T-""" 
insolvency,  or  under  any  assignment  for  the  benefit  of  creditors  of  such  person,    '^*' '" 
and  as  against  all  sheriffs'  officers  and  other  persons  seizing  any  property  or  ^^,^^4,  ^ 
effects  comprised  In  such  bill  of  sale  in  the  execution  of  any  process  of  any  ^tt^nj^.^ 
court  of  law  or  equity  authorizing  the  seizure  of  the  goods  of  the  person  by 
whom  or  of  whose  goods  such  bill  of  sale  shall  have  been  made,  and  against  every 
person  on  whose  behalf  such  process  shall  have  been  issued,  be  null  and  void  to 
all  intents  and  purposes  whatsoever,  so  far  as  regards  the  property  or  right  to  the 
potsession  of  any  personal  chattels  comprised  in  such  bill  of  sale,  which  at  or 
after  the  time  of  such  bankruptcy,  or  of  filing  the  insolvent's  petition  in  such 
insolvency,  or  of  the  execution  by  the  debtor  of  such  assignment  for  the  benefit 
of  his  creditors,  or  of  executing  such  process  (as  the  case  may  be),  and  after  the 
expiration  of  the  said  period  of  twenty-one  days,  shall  be  in  the  ]x>8session  or 
apparent  possession  of  the  person  making  such  bill  of  sale,  or  of  any  person 
against  whom  the  process  shall  have  issued,  under  or  in  the  execution  of  which 
such  bill  of  sale  shall  have  been  made  or  given,  as  the  case  may  be :  (sect  2.) 

And  if  such  bill  of  sale  shall  be  made  or  given  subject  to  any  defeasance  Defeaaanes  or 
or  condition,  or  declaration  of  trust  not  contained  in  the  body  thereof,  such  condition  of 
defeazanre,  condition  or  declaration  of  trust  shall,  for  all  the  purposes  of  this  **^'7  '>''•  °f 
act,  be  taken  as  part  of  such  bill  of  sale,  and  shall  be  written  on  the  same  paper      ■  ^       . 
or  parchment  on  which  such  bill  of  sale  shall  be  written  before  the  time  when  ^      ** 
the  same,  or  a  copy  thereof  respectively,  shall  be  filed,  otherwise  such  bill  of  sale  -,^^J[|||^  * 
•hall  be  null  and  void  to  all  intents  and  purposes,  as  against  the  same  persons,  ^^ 
and  as  regards  the  same  property  and  effects,  as  if  such  bill  of  sale  or  a  copy 
thereof  had  not  been  filed  according  to  the  provisions  of  this  act :  (sect  2.) 

The  officer  is  to  keep  a  book,  in  which  he  shall  cause  to  be  fairly  entered  an  OflScor  of  coort 
alphabetical  Ust  of  every  such  bill  of  sale,  containing  therein  the  name,  addition  ***  ''*?P  *  '**'***' 
and  description  of  the  person  making  or  giving  the  same ;  or  in  case  the  same  containing 
shall  be  made  or  given  by  any  person  under  an  execution  of  any  process  as  afore-  ?^**wu  rf  alk. 
said,  then  the  name,  addition  and  description  of  the  [lerson  against  whom  such 
process  shall  have  issued,  and  also  of  the  person  to  whom  or  in  whose  favour  the 
same  shall  have  been  given,  together  with  the  number  and  dates  of  the  exe- 
cution,   and   filing  of   the  same,   and  the  sum  for  which  the  same  has  been 
given,  and  the  time  or  times  (if  any)  when  the  same  is  thereby  made  parable 
according  to  the  form  contained  in  the  schedule  to  this  act,  which  said  book 
or  books,   and   every   bill  of  sale  or  copy  thereof  filed   in   the  said  office, 
may  be  searched  and  viewed  by  all  persons  at  all  reasonable  times,  paying  to 
the  officer  for  every  search  against  one    person   the  sum  of  sixiience  and  no  Officer  eatitM 
more ;  and  that  in  addition  to  the  last- mentioned  book  the  said  officer  shall  keep  to  a  fee  of  I «. 
another  book,  or  index,  in  which  he  shall  cause  to  be  fairly  inserted,  as  and  when  for  fllioK  bill  of 
luch  bills  of  sale  are  filed  in  manner  aforesaid,  the  name,  addition  and  deacriptioo  mI*.  sod  to 
of  the  person  making  or  giving  of  the  same,  or  of  the  person  against  whom  Mooont  lor  tbs 
■ndi  proceas  shall  have  issued,  as  the  case  may  be,  as  also  the  persons  to  whom  '*'°** 
or  in  whose  favour  the  same  shall  have  been  given,  but  cont^ning  no  fVirtber 
particulars  thereof;  which  last- mentioned   book  or  index  all  persona  shall  be  ^^ 
permitted  to  search  for  themselves,  paying  to  the  officer  for  such  last- mentioned  ""*•  "?'•■•' 
search  the  sum  of  one  shilling  (sect.  :»).  which  fee  of  one  shilling  the  officer  is  '"''•'*•  ••  •• 
to  account  for  to  the  (Commissioners  of  Her  Al^esty's  Treasury  :  (sect.  4.)         £I*L°fc^'' 

Any  person  is  entitled  to  have  an  office  copy  or  an  extract  of  every  hill  of  sale,  |^^  ^  .^^ 
or  of  a  copy  thereof  filed  as  aforesaid,  upon  paying  for  the  same  at  the  like  rate  mu.    ^^ 

U  2 


, 
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as  for    office    copies  of  judgments  in  the  said   Court  of    Queen's  Bench  : 

Form  of  the     (ggct.  5.) 

■Affidavit  to  he       ^  judge  of  the  said  court  is  authorized  to  order  a  memorandum  of  satisfaction 

ml   f^  h     *°  ^®  written  upon  any  bill  of  sale  or  copy  thereof,  where  it  shall  appear  that 

*    ^        ■     the  debt  thereby  secured  has  been  satisfied  :  (sect.  6.) 

Satisfaction  ^"  construing  the  act  the  following  words  and  expressions  are  directed  to  have 

may  be  *^^  meaning  thereby  assigned  to  thera,  unless  there  be  something  in  the  subject 

entered.  or  context  repugnant  to  such  construction  (that  is  to  say) : 

,  .      ,     The  expression   "  bill  of  sale,"  shall   include  bills  of   sale,  assignments, 

termZ"^^  *  '**°  ^  transfers,  declarations  of  trust  without  transfer,  and  other  assurances  of  personal 

chattels  as  security  for  any  debt,  but  shall  not  include  the  following  documents  ; 

that  is  to  say,  assignments  for  the  benefit  of  creditors  of  the  person  making  or 

giving  the  same ;  marriage  settlements,  transfers  or  assignments  of  any  ship  or 

vessel,  or  any  share  thereof;  transfer  of  goods  in  the  ordinary  course  of  business 

of  any  trade  or  calling;  bills  of  sale  of  goods  in  foreign  parts,  or  at  sea;  bills 

of  lading;  India  warrants;  warehouse-keepers' certificates ;  warrants  or  orders 

for  the  delivery  of  goods,  or  any  other  documents  used  in  the  ordinary  course 

of  business,  as  proof  of  the  possession  or  control  of  goods,  or  authorizing  or 

purporting  to  authorize,  either  by  indorsement  or  by  delivery,  the  possession  of 

such  document  to  transfer  or  receive  the  goods  thereby  represented. 

The  expression  "  personal  chattel,"  shall  mean  goods,  furniture,  fixtures,  and 
other  articles  capable  of  complete  transfer  by  delivery,  and  shall  not  include 
chattel  interests  on  real  estates,  nor  shares  or  interests  in  the  stocks,  funds  or 
securities  of  any  government,  or  in  the  capital  or  property  of  any  incorporated 
or  joint-stock  company,  nor  choses  in  action,  nor  any  stock  or  produce  upon  any 
farm  or  lands  which  by  virtue  of  any  covenant  or  agreement,  or  of  the  custom  of 
the  country,  ought  not  to  be  removed  from  any  farm  where  the  same  shall  be  at 
the  time  of  making  or  giving  of  such  bill  of  sale. 

Personal  chattels  shall  be  deemed  to  be  in  the  apparent  possession  of  the 
person  making  or  giving  the  bill  of  sale,  so  long  as  they  shall  remain  or  be  in  or 
upon  any  house,  mill,  warehouse,  building,  works,  yard,  land,  or  other  premises 
occupied  by  him,  or  as  they  shall  be  used  and  enjoyed  by  him  in  any  place  what- 
soever, notwithstanding  that  formal  possession  thereof  may  have  been  taken  by 
or  given  to  any  other  person  :  (sect.  7.) 
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Section  VII. 
MIXED  MORTGAGE  ASSURANCES. 


No.  L— MosTGAGB    OF  Fbkkholds,    bbnewabub    Leasbuolds   fob    Ykabs 

DMTUMlVABlJt  OK  LlTBS,  AND  OF  CoPTUOU)S  OF  iNOEBrTANCE. 


No.  II. — MOBTQAOB  OF  AIT  EsTATB  IK  FbE  SiMPLB  ABSOLVTB  ;   A  ReVEBSIONABY 

Ba8b  Feb  bxpectakt  on  a  pbbcedinq  Life  Fstate  ;  of  Lkasbijolu 

PbBMI8E8    liKU)    fob    AN    ABSOLUTE  TeBM   OF    NlNKTY-MNE  YeARS,  AND 

OF  Railway  Suabes  ;  with  Poweb  fob  Mobtgagob  to  bkdkkm  ix 
Pabcels,  and  also  with  a  Proviso  that,  in  c.vse  Mobtgager  shaix 

XXBBCI8B  HIS  PoWEB  OF  SaLB,  CERTAIN  PoBTIONS  OF  THE  MORTGAGED 
PBEMISEfl  SHALL  HE  FIB8T  APPLIED  TO  THAT  Pl'RPOSR  ;  ALSO  COVENANT 
FBOX  MOBTGAGEE  FOB  TUB  PbODUCTIUN  OF  TiTLE  DeEDS. 
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MORTGAGE  OF  FREEHOLDS,  RENEWABLE  LEASEHOLDS  FOR 
YEARS,  OF  LEASEHOLDS  FOR  YEARS  DETERMLNABLE  ON 
LIVES,  AND  OF  COPYHOLDS  OF  INHERITANCE.(a)  VARIATION 
WHERE  THE  FREEHOLDS  ARE  CONVEYED  BY  APPOINTMENT 
AND  RELEASE. 


1.  Parties. 

2.  Recital  of  conveyance  of  freehold 

property. 

3.  Recital  of  lease  for  years,  and  of 

covenant  for  perpetual  renewal. 

4.  Of  lease  for  years  determinable  on 

lives. 

5.  Of  admission  of  mortgagor  to  copy- 

holds. 

6.  Of  agreement  for  loan. 

7.  Testatum    by    which     mortgagor 

conveys  freeholds,  assigns  lease- 
hold premises,  and  demises 
leaseholds  for  years  determin- 
able on  lives 

8.  First  habendum  to  mortgagee   in 

fee. 

9.  Second   habendum  of   leaseholds 

renewable  to  mortgagee  for 
residue  of  term. 

10.  Third  habendum:   leaseholds  for 

years  for  residue  of  term  except 
last  day. 

11.  Declaration  that  mortgagee  shall 

stand  possessed  of  mortgaged 
premises  upon  trusts  to  be 
thereinafter  declared. 

12.  Further  testatum,  by  which  mort- 


gagor covenants  to  surrender 
copyholds. 

13.  Proviso  for  redemption. 

14.  Power  of  sale.    • 

15.  Clause  empowering  mortgagor  to 

redeem  in  parcels. 

16.  Covenants    from    mortgagor  that 

he  has  good  right  to  convey. 

17.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

18.  For  further  assurance. 

19.  That  mortgagor  will  pay  rents  and 

perform  covenants,  &c. 

20.  To  insure  one  of  the  lives  whereon 

the  leaseholds  are  determinable. 

21.  Declaration  that  all    moneys    ex- 

pended by  mortgagee  in  respect 
of  the  mortgaged  premises  shall 
be  a  further  charge  thereupon. 


Additional  Clauses. 

A.  Recital  of  conveyance  to  uses  to 

bar  dower. 

B.  Appointment  of  freeholds  to  mort- 

gagee in  fee. 

C.  Further    testatum  conveying  free- 

holds   and   assigning    leasehold 
premises. 


Parties. 


1.  THIS  INDENTURE,  made  the      day  of         A.D.  18     , 


Practical  (g)  In  addition  to  the  ad  valorem  duty  on  the  mortgage,  a  duty  of  I/,  will 

observations. 
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Between  (mort(jagor\  of,  &c,  of  the  one  part,  and  {mortyaget\  of.        No.  I 

&C.,  of  tlie  other  part.  3fort<jage  of 

FrtthoUU,  <fc. 

2.  Whereas  by  indenture,  in  pursuance  of  the  Act  for  ren- B«c''*i «»' 
dering  a  Release  as  effectual  for  the  Conveyance  of  Freehold  frefhoid 
Estates  as  a  Lease  and  Release  by  the  same  Parties,  dated  the  P™**^'* 

day  of  ,  and  made  between  {A.  B,),  gentleman,  of 

the  one  part,  and  the  said  {mortgagor)  of  the  (6)  [other  part,  the 


attach  upon  the  lurrender  of  the  copyholds.    This,  either  by  oversight  or  design,  oo  the  operatkn 
was  omitted  in  the  schedule  to  the  New  iitamp  Act  (13  &  14  Vict.  c.  97),  which  of  the  New 
has  made  no  alteration  whatever  in  the  stamps  payable  upon  the  surrenders  of  Sump  Act. 
copyholds,  the  schedule  annexed  to  this  act  being  confined  to  admittances  only ; 
consequently  the  duties  under  the  statute  55  Geo.  3,  c.  184,  are  still  applicable 
to  surrenders  of  copyholds.     Under  that  act  copyhold  or  customary  estates 
whose  clear  yearly  value  should  not  exceed  20s.  were  exempted  out  of  the  pre- 
ceding duties  upon  the  sale  of  lands,  but  were  thereinafter  otherwise  charged, 
ris.,  a  duty  of  1/.  was  charged  upon  every  surrenderor  admission,  whether  made 
in  or  out  of  court,  where  the  yearly  value  exceeded  the  sum  of  20«.,  and  where 
it  did  not  exceed  that  sum,  a  duty  of  bs.,  with  a  progressive  duty  to  the  same 
mmounts  respectively  where  the  instrument  contained  thirty  folios  or  upwards 
[see   Hughes  on   New  Stamp  Act,   p.  6G,   n.]  ;    and   these  duties  are  still 
chargeable. 

Freehold,  leasehold  and  copyhold  estates  are  often  included  in  the  same  Practioil 
mortgage  deed,  nor  does  the  objection  that  arises  in  the  case  of  an  absolute  obMrraiioos 
purchase,  of  including  property  of  different  tenures,  and  which  are  transmissible 
lo  a  different  course  in  one  deed,  hold  with  respect  to  a  mortgage  ;  because,  in 
the  latter  case,  in  whatever  way  the  legal  estate  may  be  transmissible,  the 
personal  representatives  of  the  mortgagee  are  aln'ays  entitled  to  the  custody  of 
the  deeds  and  other  documents  of  title;  the  heir  taking  a  mere  dry  legal  estate 
which  he  is  bound  to  convey  according  to  their  directions,  and  possessing  no  other 
control  over  the  property  than  is  for  their  benefit.  Sometimes,  where  a  party  is 
hard  pressed  for  money,  and  possessed  of  but  little  property,  and  that  of  various 
kinds,  he  is  compelled  to  mortgage  every  portion  of  it  to  constitute  a  security 
of  adequate  value  for  the  amount  of  advance  he  may  require,  and  wherever 
this  occurs,  if  the  value  be  adequate,  there  is  no  objection  to  including  the 
various  Kinds  of  property,  whatever  they  may  be,  in  one  and  the  same  mortgage 
deed. 

Where  the  pro|)erty  consists  of  freehold,  leasehold  and  copyhold  estate,  the  Uow  mortgafta 
f^holds  are  generally  inserted  first,  then  the  leaseholds,  and  lastly  the  copv-  of  mixed 
holds.     If  chattels   |)er$onal  are  included,  they  should   be  inserted  after  the  property  sbooid 
chattels  real,  and  the  copyholds  also,  if  any  property  of  the  latter  tenure  is  be  peooed. 
included  in  the  mortgage.     As  most  of  the  clauses  that  will   be  required  in 
mixed  mortgage  assurances  have  been  already  supplied,  it' will  be  auificicnt 
merely  to  supply  one  or  two  forms,  in  order  to  show  the  manner  in  which  these 
cUuuea  should  be  arranged,  which  nuy  be  abiited  and  varied  aocordmgly  as 
drcumstanoes  may  require. 

(h)  If  the  property  was  limited  to  uses  to  bar  dower,  substitute  for  words 
withiD  brackets  above— 

,        ,  .    ,  Bscit*!  of 

" second  part,  and  {mortgagors  dourer  trustee)  of  the  tiurd  part,  coaveyaaee  to 

tlio  hcrcditamcDts  and  premises  hereinafter  de^^ibed  in,  and  sot  jeiror. 
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No.  I.       hereditaments  and  premises  described  in  and  set  forth  in  the  first 
Mortgage  of  schedule  hereunder   written,  were   conveyed   and   assured   unto 

^^^ '       and  to  the  use  of  the  said  (mortgagor),  his  heirs  and  assigns  for 

ever.] 

Recital  of  lease       3.  And  WHEREAS  by  indenture  of  lease  under  the  common 

covenant' for  °  ^^^  ^^  ^^^  mayor  and  commonalty  of  the  borough  of  P in  the 

perpetual  county  of  D ,  dated  the  day  of  ,  18     ,  and  made 

between  the  said  mayor  and  commonalty  of  the  one  part,  and  the 
said  (mortgagor)  of  the  other  part,  the  said  mayor  and  commonalty 
demised  the  messuages  and  premises  in  the  second  schedule  here- 
under written  unto  the  said  (mortgagor)^  his  executors,  adminis- 
trators and  assigns,  from  the  Feast  of  St.  Michael  the  Archangel 
then  last  past,  for  the  term  of  forty  years,  subject  to  certain  rents 
and  covenants,  and  with  a  proviso  on  the  part  of  the  said  mayor 
and  commonalty,  at  the  request  and  costs  of  the  said  (mortgagor), 
his  executors,  administrators  and  assigns,  to  renew  the  said  lease 
at  the  end  of  the  first  fourteen  years  of  the  said  term,  under  the 
same  rents  and  covenants  as  were  contained  in  the  now-reciting 
lease,  for  a  like  term  of  forty  years,  to  commence  at  the  expiration 
of  the  said  term  of  fourteen  years,  and  so  from  time  to  time  for 
ever  at  the  end  of  every  fourteen  years,  the  said  (mortgagor),  his 
executors,  administrators  or  assigns,  paying  unto  the  said  mayor 
and  commonalty  for  every  such  renewal  the  sum  of  £  ,  and 

executing  a  counterpart  of  every  such  renewed  lease. 

Of  lease  for  4.  And  WHEREAS  by  indenture  dated  the  day  of  , 

years  determin- 


able on  lives. 


forth  in  the  first  schedule  hereunder  written,  were  conveyed  and 
assured,  and  now  stand  limited  to  such  uses,  upon  such  trusts,  and 
for  such  ends,  intents  and  purposes,  as  the  said  (mortgagor)  shall 
from  time  to  time,  or  at  any  time,  by  deed  or  deeds  appoint ;  and 
in  default  of  such  appointment,  TO  THE  use  of  the  said  (mortgagor) 
and  his  assigns  for  the  term  of  his  natural  life  without  impeach- 
ment of  waste ;  with  a  limitation  to  the  use  of  the  said  (^mort- 
gagor's dower  trustee),  his  executor  and  administrators  during  the 
life  of,  and  in  trust  for  the  said  (mortgagor)  and  his  assigns,  with 
the  ultimate  limitation  TO  the  use  of  the  said  (mortgagor),  his 
heirs  and  assigns  for  ever. 
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18     ,  and  made  between  {U;$»or\  Esq.,  of  the  one  part,  and  the       »<>.  I. 
said  {mortgagor)  of  the  other  part,  the  messuages,  tenements  and    Mortgag*  ^ 
premises  described  and  set  forth  in  the  third  schedule  hereunder  ^  ^* 

written,  were  demised  by  the  said  {lessor)  to  the  said  {mortgagor), 
his  executors,  administrators  and  assigns,  from  thenceforth  for  the 
term  of  ninety-nine  years  then  next  ensuing,  if  {A.  B. ),  therein 
stated  to  be  of  the  age  of  twenty-three  or  thereabouts,  ( C  2>.), 
therein  stated  to  be  of  the  age  of  nineteen  years  or  thereabouts, 
and  {E.  F.),  therein  stated  to  be  of  the  age  of  nine  years  or 
thereabouts,  or  either  of  them,  shall  so  long  live,  at  and  under 
the  rents  and  covenants  in  the  now-reciting  indenture  of  lease 
contained. 

5.  And  whrreas  at  a  Court  Baron  holden  for  the  manor  of  Of  ■dmiaaion 

of  tntirtfimftir 

B in  the  said  county  of  C ,  on  the  day  of  ,  the  to  eopyboUb. 

said  {mortgagor)  was  admitted  tenant  of  the  copyhold  hereditaments 
and  premises  described  and  set  forth  in  the  fourth  schedule  here- 
under written,  to  hold  the  same  to  him,  his  heirs  and  assigns  for 
ever,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
manor,  subject  to  the  rents,  heriots,  duties,  suits  and  services, 
tlierefore  due  and  of  right  accustomed. 

6.  And  whereas  the  said  {mortgagor)  has  requested  the  said  Of  tgreenieiit 
{mortgagee)  to  advance  him  the  sum  of  5,000/.  on  the  security  of 

the  said  several  freehold,  leasehold  and  copyhold  estates  here- 
ditaments and  premises,  which  the  said  {mortgagee)  has  agreed 
to  do. 

7.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  ofT«iutniii,hy 
the  said  agreement,  and  in  consideration  of  the  sum  of  5,000/.  J^t«»^» 
sterling,  this  day  paid  by  the  said  {mortgagee)  to  the  said  {mart-  ^1^?**°*^ 
gagor\  the  receipt  of  which  the  said  {mortgagor)  hereby  acknow-  •«**  v^mt, 
ledges,  and  therefrom  doth  release,  exonerate  aiid  discharge  the 


said  {mortgagee)^  his  heirs,  executors,  administrators  and  aasigos,  jatHninibl* 
HE  the  said  ( mortgagor)  (c)  DOTU  by  these  presents  grant,  release,  *"  ''•*• 

(e)  If  Uu  freehold  potUod  of  the  premiaea  ere  to  be  oonvrTed  bj  eppointmeot  Praetiwl 
and  release,  tbeo  insert  ss  follows : —  dinetMos. 

B.  "  in  exercise  of  the  power  limited  to  him  by  the  said  hcrcia- 
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No.  I.  convey,  assign,  demise,  ratify  and  confirm,  unto  the  said  (mortgagee)^ 
Mortgage  of  liis  exccutors,  administrators  and  assigns,  according  to  the  respec- 
*'  tive  natures  and  qualities  of  the  premises  respectively,  first,  all 
and  singular  the  freehold  messuages,  closes  of  land,  hereditaments 
and  premises,  with  their  appurtenances,  specified  and  set  forth  in 
the  first  schedule  hereunder  written;  secondly,  all  and  singular 
the  leasehold  messuages  and  premises,  with  their  appurtenances, 
specified  and  set  forth  in  the  second  schedule  hereunder  written ; 
thirdly,  the  messuages,  tenements  and  premises,  with  their  appur- 
tenances, set  forth  and  specified  in  the  third  schedule  hereunder 
written.  And  all  the  estate,  right,  title,  interest,  tenant  right  of 
renewal,  benefit,  claim  and  demand  whatsoever,  both  legal  and 
equitable,  of  him  the  said  {mortgagor\  of,  in,  to,  out  of  or  upon 
the  said  freehold  or  leasehold  premises  hereby  granted,  released, 
conveyed,  assigned  and  demised,  and  of  and  in  every  part  of  the 
same  respectively;  together  with  all  deeds,  evidences  and 
writings  relating  to  the  title  of  the  said  hereditaments  and 
premises,  in  the  possession  or  power  of  the  said  {mortgagor),  or 
which  he  can  obtain  without  suit. 

First  habendum      8.  To  HAVE  AND  TO  HOLD  the  Said  freehold  messuagcs,  closes 

to  mortgagee  ,  t       i  i      •  i 

in  fee.  of  land,  hereditaments,  and  all  and  singular  other  the  premises 

specified  and  set  forth  in  the  first  schedule  hereunder  written,  with 
their  appurtenances,  unto  and  to  the  use  of  the  said  [mortgagee), 
his  heirs  and  assigns  for  ever. 

Second  9.  And  TO  HAVE  AND  TO  HOLD  the  said  leasehold  messuages 

of  le^ehoids      a^d  premises,  and  all  and  singular  other  the  premises  specified  and 

renewable  to 

mortgagee  for     — — — 

residue  of  term. 

Appointment  of  before  recited  indenture  of  release,  and  of  every  other  power 

mortgagees       enabling  him  thereunto,  DOTH  by  this  present  deed  appoint,  that 

"^  ^^'  all  and  singular  the  freehold  hereditaments  and  premises  specified 

and  set  forth  in  the  first  schedule  hereunder  written,  with  their 

appurtenances,  shall  from  henceforth  be  to  the  use  of  the  said 

(mortgagor),  his  heirs  and  assigns  for  ever. 


Further 
testatum 
conveying 
freehold  and 
assigning 


C.  And  this  Indenture  witnesseth,  that  for  the  considera- 
tion  aforesaid,   he   the   said  {mortgagor)     [Continue  granting 
leasehold  claiLse,  ut  supra,  clause  7.] 

premises. 
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set  forth  in  the  second  schedule  hereunder  written,  with  their       No-  '• 
appurtenances,  unto  the  said  {mortgagee)^  his  executors,  adminis-    Mortgaoi  of 

trators  and  assigns,  henceforth  for  all  the  residue  of  the  said  term        '  ^' 

of  forty  years,  indemnified  by  the  said  {mortgagor)^  his  executors 
administrators  and  assigns,  from  the  payment  of  the  rent  and  the 
performance  of  the  covenants  contained  in  the  said  hereinbefore 
recited  indenture  of  lease,  whereby  the  same  premises  were  granted. 

10.  And  to  have  and  to  hold  the  said  leaseholds,  mes-™^, 

habendnn  : 

suages,  tenements  and   premises,  specified  and  set  forth  in  the  leasdioids  for 
third  schedule  hereunder  written,  with  their  appurtenances,  unto  of  term  exMpt 
the   said  {mortgagee)^  his   executors,  administrators  and  assigns,  *^^^*  ***^ 
from  henceforth  for  all  the  residue  of  the  said  term  of  ninety-nine 
years  which  is  now  therein  to  come  and  unexpired,  except  the  last 
day  thereof,  if  the  said  {A.  B.\  (C.  D.)  and  {E.  F.)  shall  so  long 
live,  indemnified  by  the  said  {mortgagor)y  his  executors,  adminis- 
trators and  assigns,  from  the  payment  of  the  rent  and  the  per- 
formance of  the  covenants  contained    in   the   said  hereinbefore 
secondly  recited  indenture  of  lease  whereby  the  same  premises 
were  granted. 

11.  And   it    is    HEREBT    declared    and    agreed,    that    the  DecknUoo that 
said  {mortgagee)^  his  heirs,  executors,  administrators  and  assigns,  "*'"*■*•• 


shall  stand  and  be  seised  and  possessed  of  the  said  freehold  and  "^  "■^■C^ 

*■  pfiuati  ppoa 

leasehold  messuages  and  tenements,  hereditaments  and  premises,  tn»^  to  b« 
hereby  granted,  released,  assigned   and  demised,  subject  to   the  decUnd. 
proviso  for  redemption,  and  the  several  ends,  intents  and  purposes 
hereinafter  expressed  and  contained. 

12.  And  this  Indenture  further  witnesseth,  that  for  Farther 
the  considerations  aforesaid,  he  the  said  {mortgagor)  doth  hereby  {!^hkh 
for  himself,  his  heirs,  executors  and  administrators,  covenant  with  °»orts^" 

.  ,  -  coTe3»nto  to 

the  said  (mortgagee),  his  executors,  administrators  and  assigns,  that  nrnoim 

he  the  said  {mortgagor)  or  his  heirs  will,  at  his  or  their  own  costs, 

at  or  before  the  next  general  or  other  court  to  be  holden  in  or  for 

the  said  manor  of  B ,  in  the  said  county  of  C ,  or  other  the 

manor  or  manors  whereof  the  said  copyhold  premises  are  holden, 

effectually  surrender  the  same  premises  into  the  hands  of  the  lord 

or  lady  for  the  time  being  of  the  said  manor  or  manors,  or  other* 


302  CONCISE   PRECEDENTS  IN 

No.  I.  wise  well  and  sufficiently  convey  and  assure  to  the  use  of  tne  said 
Mortgage  of  {mortgagee),  his  heirs  and  assigns  for  ever,  all  and  singular  the 
Freeho^,  #c.  ^jQpyjjQjjj  tenements,  hereditaments  and  premises,  specified  and  set 
forth  in  the  fourth  schedule  hereunder  written,  and  to  which  the 
said  {mortgagor)  was  so  admitted  tenant  as  aforesaid,  and  all  the 
estate,  right,  title  and  interest,  both  legal  and  equitable,  of  him 
the  said  {mortgagor)  therein,  to  the  intent  that  the  said  {mort- 
gagee), his  heirs  or  assigns,  may  be  admitted  tenant  to  the  same 
hereditaments  and  premises  on  the  court-rolls  of  the  said  manor; 
AND  further,  that  in  the  meantime  and  until  such  surrender 
shall  be  made  and  perfected,  and  the  said  {mortgagee)  and  his  heirs 
admitted  tenants  to  the  said  copyhold  premises,  he  the  said  {mort- 
gagor) and  his  heirs  will  stand  possessed  thereof,  in  trust  for  the 
sole  use  and  benefit  of  the  said  {mortgagee),  his  heirs  and  assigns, 
and  to  be  surrendered  and  disposed  of  from  time  to  time  as  he  or 
they  shall  direct  or  appoint ;  but  subject  to  the  proviso  for  redemp- 
tion, and  the  several  powers,  ends,  intents  and  purposes  hereinafter 
expressed  and  contained. 

Proviso  for  13.  PROVIDED  ALWAYS,  that  if  the  Said  {mortgagor),  his  heirs, 

executors,  administrators  or  assigns,   shall   on   the  day 

of  next  ensuing  pay  or  cause  to  be  paid  unto  the  said  {mort- 

gagee), his  executors,  administrators  or  assigns,  the  sum  of  5,000^ 
sterling,  together  with  interest  for  the  same  at  the  rate  of  51.  for 
every  lOOZ.  by  the  year;  and  also  if  the  said  {mortgagor),  his 
heirs,  executors  or  administrators,  do  and  shall  on  demand  pay  or 
cause  to  be  paid  unto  the  said  {mortgagee),  his  executors,  adminis- 
trators or  assigns,  all  such  sum  and  sums  of  money  as  he  or  they 
shall  expend  or  incur  in  renewing  any  leases  of  the  said  leasehold 
premises,  for  fines,  fees,  heriots,  boons,  reliefs,  suits  and  services,  or 
the  value  thereof,  in  respect  of  the  said  copyhold  premises  or 
otherwise  howsoever,  with  interest  for  the  same  at  the  rate  afore- 
said from  the  time  or  respective  times  from  which  such  advances 
shall  be  made,  without  deduction,  then  the  said  {mortgagee),  his 
heirs,  executors,  administrators  or  assigns,  will,  at  the  request  and 
costs  of  the  said  {mortgagor),  his  heirs,  executors,  administrators 
or  assigns,  reconvey,  assign,  yield  up,  surrender  or  otherwise 
re-assure  the  said  freehold,  leasehold  and  copyhold  messuages, 
tenements,  hereditaments  and  premises,  unto  and  to  the  use  of  the 
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sakl  {mortgagor),  his  heirs,  executors,  administrators  and  assigns,       ***^  ^' 
Mcording  to  the  respective  natures  and  qualities  of  the  premises,   iiortgagt  of 

or  otherwise  as  he  or  they  sliall  direct,  free  from  all  incumbrances        

created  by  the  said  {inortgagee)^  his  heirs,  executors,  administrators 
or  assigns. 

14.  Provided  also,  that  in  case  default  shall  be  made  inPowerofaJfc 
payment  of  the  said  sum  of  5,000^  and  interest  at  the  time  herein- 
before appointed   for  payment  thereof,  then,  and  at  any  time 
thereafter,  it  shall  be  lawful  for  the  said  (mortgagee),  his  heirs, 
executors,  administrators  or  assigns,  without  the  necessity  of  any 
concurrence  on  the  part  of  the  said  {mortgagor),  his  heirs,  executors, 
administrators  or  assigns,    or   even  against  his  or  their  express 
consent,  to  make  sale  and  absolutely  dispose  of  the  said  freehold, 
leasehold  and  copyhold  messuages,  tenements,  hereditaments  and 
premises,  or  any  of  them,  by  public  auction  or  private  contract, 
cither  together  or  in  parcels,  and  for  such  price  as  to  him  or  them 
shall  seem  reasonable  ;  and  with  full  power  to  enter  into  such  con- 
tracts, stipulations,  surrenders,  conveyances,  and  all  such  acts,  deeds, 
matters  and  things  as  may  be  considered  necessary  or  expedient  to 
perfect  such  sale  or  sales,  and  also  with  power  to  give  receipts  for 
the  purchase-moneys  which  shall  effectually  exonerate  the  person 
or  persons  paying  the  same  from  all  responsibility  with  respect  to 
the  application  thereof,  or  from  inquiring  into  the  necessity  or  ex- 
pediency of  any  such  sale  or  sales,  or  whether  any  default  has  been 
made  in  payment  as  aforesaid;   and  it  is  hereby  declared, 
that  the  said  {mortgagee),  his  executors,  administrators  or  assigns, 
in  case  of  such  sale  or  sales  aforesaid,  shall  stand  possessed  of  the 
purchase-moneys,  in  trust  in  the  first  place  to  defray  all  expenses 
incurred  in  respect  of  such  sale  or  sales,  or  in  anywise  incidental 
thereto ;  in  the  second  place  to  retain  the  said  principal  sum  of 
5,000/.  and  interest,  or  so  much  thereof  as  shall  be  then  due  upon 
the  present  mortgage  security ;  and  thirdly,  to  pay  over  the  sur- 
plus money  (if  any)  unto  the  said  {mortgagor),  his  heirs,  executors, 
administrators  or  assigns.   {ls«ERT  forecloture  clause,  iit  ante.  Sec- 
tion IL,  Na  I.,  chiuse  9,  p.  37.]  {d) 


((f)  In  mortgtfrn  of  mixed  kinds  of  propcrtj  it  is  ((enenllj  Mlviaable  to  Practieal 
letenre  »  itower  authorising  the  mortgagor  to  redeem  io  paiods ;  as  also  to  otaemuioM. 
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No.  I.  15.  Provided   nevertheless,   and   it   is   hereby  expressly 

Mortgage  of  declared,  that  notwithstanding  such  default  as  aforesaid,  it  shall 

'  be  lawful  for  the  said  {mortgagor),  his  heirs,  executors,  adminis- 

cianse  trators  or  assigns,  at  any  time  before  the  exercise  of  the  power  of 

empowering  n      '  ./  r 

the  mortgagor    sale   hereinbefore  contained,  or  the   absolute   foreclosure  of  the 

to  redeem  in  -i^        o       i  '  n     ^  •  i  i  •  •    • 

parcels.  equity  ot  redemptjon  or  the  said  mortgaged  premises,  upon  giving 

six  calendar  months'  previous  notice  thereof  in  writing  to  the  said 
(mortgagee),  his  heirs,  executors,  administrators  or  assigns,  or 
leaving  the  same  at  his  or  their  last  or  usual  known  place  of  abode 
in  England,  to  redeem  such  parts  of  the  said  mortgaged  premises 
as  are  contained  in  any  of  the  schedules  hereunder  written,  upon 
payment  of  such  sums  of  money  as  are  respectively  set  opposite 
the  description  of  such  premises  in  such  schedules ;  and,  upon 
such  payments  as  aforesaid,  the  said  (mortgagee),  his  executors, 
administrators  or  assigns,  will,  at  the  request  and  costs  of  the 
said  (mortgagor),  his  heirs,  executors,  administrators  or  assigns, 
convey,  assign,  yield  up,  surrender,  or  otherwise  reconvey  and 
re-assure  such  parts  of  the  said  mortgaged  premises  as  shall  be  so 
redeemed  as  aforesaid  unto  the  said  (mortgagor),  his  heirs,  execu- 
tors, administrators  or  assigns,  according  to  the  respective  natures 
and  qualities  of  the  premises,  or  otherwise,  as  the  said  (mortgagor) 
shall  in  that  behalf  direct,  free  from  all  incumbrances  created  or 
occasioned  therein  by  the  said  (mortgagee),  his  heirs,  executors, 
administrators  or  assigns,  in  the  meantime.  [Insert  covenant  from 
mortgagor  for  payment  of  principal  and  interest,  and  also  to  pay 
interest  half-yearly,  ut  ante.  Section  II.,  No.  I.,  clauses  10  and  1 1, 
p.  37,  38.] 


provide  that  where  there  is  a  power  of  sale  that  certain  portions  of  the  property 
shall  be  first  sold  for  the  purpose  of  satisfyinpr  the  mortgage,  and  directing  that 
the  remaining  portions  of  the  property  shall  not  be  so  applied,  unless  that  which 
is  first  mentioned  should  be  proved  to  be  insufficient.  A  form  of  this  kind  is 
supplied  in  the  next  precedent.  A  clanse  of  this  kind  is  a  very  important 
one  for  the  interests  of  a  mortgagor,  where  part  of  the  subject-matter  of  the 
mortgage  consists  of  a  life  estate,  or  a  reversionary  interest,  or  where  the  pro- 
perty is  of  a  fluctuating  value,  or  its  enjoyment  depends  upon  a  contingency,  as 
money  in  the  funds,  mining  interests  whether  in  dues  or  shares,  shares  in 
railway,  bridge,  and  navigation  companies,  and  other  interests  of  the  like  kind, 
which  if  they  were  to  be  sold  at  certain  times  could  only  be  so  done  at  a  great 
pecuniary  sacrifice,  when  a  sale  of  some  other  kind  of  property  included  in  the 
same  mortgage  of  a  less  changeable  value,  as  landed  property  for  instance,  might 
probably  obtain  as  good  a  price  at  one  time  as  another,  and  prove  sufficient  to 
raise  a  sum  ample  enough  for  the  required  purpose  without  any  pecuniary 
sacrifice  whatever. 
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16.  And  albo  that  the  said  {mortgagor)  now  hath  in  himself       No.  I. 
goud  right,  full  )K>wer  and  lawful  and  absolute  authority  to  grant,    Mongogtof 
release,  convey,  assign,  demise,   surrender  and   assure  the   said     *^^^  ^' 
freehold,  leasehold,  and  copyhold  messuages  and  tenements,  here-  '^''■^  •?•*•■■ 
ditamcnts  and  premises,  unto  and  to  the  use  of  the  said  {mortgagee)^  coarej,  Ac. 
his  heirs,  executors,  administrators  and  assigns,  according  to  the 
respective  natures  and  qualities  of  the  said  preuiises  in  manner  afore- 
said, according  to  the  true  intent  and  meaning  of  these  presents. 

17.  And  also  that  the  same  premises  shall  be  held  and  enjoyed  f"'"  qoiet 

.....  .         enjoy-nent ; 

accordmgly,   without    let,   suit,   eviction,   ejection,    mterruption,  frwdom  from 
molestation  or  disturbance,  of  or  by  the  said  (mortgagor)  or  any 
person  or  persons  whomsoever,  and  that  free  from  all  incum- 
brances whatsoever. 

18.  And  moreover  that  the  said  (mortgagor)  and  all  persons  Forfortbtr 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable,  in  the 

said  freehold,  leasehold,  and  copyhold  messuages,  tenements,  here- 
ditaments and  premises,  shall  and  will,  from  time  to  time  and  at 
all  times  during  the  continuance  of  this  present  mortgage  security, 
make,  do,  acknowledge,  enter  into,  execute  and  perfect  all  such 
further  and  other  lawful  and  reasonable  acts,  deeds,  devices,  con- 
veyances, surrenders  and  assurances  in  the  law  whatsoever,  for 
the  further,  better,  or  more  perfectly  or  satisfactorily  conveying, 
assigning,  demising,  surrendering,  assuring  and  confirming  the 
said  freehold,  leasehold,  and  copyhold  messuages  and  tenements, 
hereditaments  and  premises,  unto  and  to  the  use  of  the  said  (mort- 
gagee), his  heirs,  executors,  administrators  and  assigns,  according 
to  the  respective  natures  and  qualities  of  the  said  premises  and 
the  true  intent  and  meaning  of  these  presents,  as  the  said  (mortga- 
gee), his  heirs,  executors,  administrators  or  assigns,  or  his  or  their 
counsel  in  the  law,  shall  require. 

19.  And  also,  that  the  said  (mortgagor),  his  executors,  adminis-  Hut  morirtgot 
trators  or  assigns,  shall  and  will  from  time  to  time,  and  at  all  times  ^  ^^Hbnl^ 
during  the  continuance  of  tins  present  mortgage  security,  pay  the  <»»«>«»^  *«• 
roots,  and  perform  the  covenants  respecting  the  said   leasehold 
messoagefl  and  premises  set  forth  in  the  second  and  third  schedules 
hereunder  written,  and  which  are  reserved  and  contained  in  the 


306  CONCISE  PRECEDENTS   IN 

No.  I.  said  two  hereinbefore  recited  leases,  whereby  the  said  premises 
Mortgage  of  Were  Originally  granted  and  demised ;  and  also  shall  and  will  pay 

'       and  discharge  all  payments  and  outgoings  which  now  are  or  at  any 

time  hereafter  shall  be,  payable  in  respect  of  the  said  copyhold 
hereditaments  and  premises  set  forth  in  the  fourth  schedule  here- 
under written,  and  shall  from  time  to  time,  and  at  all  times,  keep 
harmless  and  indemnified  the  said  {mortgagee),  his  heirs,  executors, 
administrators  and  assigns,  from  all  actions,  suits,  losses,  costs, 
damages  and  expenses  whatsoever,  which  he  or  they  may  incur, 
sustain,  pay,  or  become  liable  to,  for  or  on  account  thereof,  together 
with  interest  for  the  same  at  the  rate  of  61.  for  every  lOOZ.  by  the 
year,  from  the  time  at  which  such  sums  shall  be  so  advanced. 
[Insert  power  for  mortgagee  to  effect  renetoalSi  ut  ante,  Section  III., 
No.  IL,  clause  D.,  p.  168.] 

That  mortgagor  20.  And  ALSO,  that  the  Said  {mortgagor),  his  executors,  ad- 
of  the  lives  miuistrators  or  assigns,  will,  immediately  upon  the  execution  of 
leasehoids'are  ^^^^^  presents  cffcct  an  assurancc  upon  one  of  the  lives  whereon 
determinable,  the  Said  hereinbefore  recited  lease  of  the  said  messuages,  tenements 
and  premises  comprised  in  the  third  schedule  hereunder  written  is 
made  determinable,  in  some  respectable  assurance  office  in  England, 
to  be  approved  of  by  the  said  {mortgagee),  his  executors,  adminis- 
trators or  assigns,  in  the  sum  of  1,000/.  or  upwards ;  and  also, 
that  the  said  {mortgagor),  his  executors,  administrators  or  assigns, 
will,  at  his  or  their  own  costs,  regularly  pay  the  annual  premium 
for  keeping  such  policy  on  foot,  as  and  when  the  same  may 
become  payable,  so  and  in  such  manner  as  that  one  of  the  lives 
upon  which  the  said  lease  is  determinable  may  be  constantly  kept 
assured  in  the  sum  of  1,000/.  at  the  least,  during  the  continuance 
of  this  security ;  and  also  shall  and  will,  immediately  upon  the 
payment  of  such  premiums  as  aforesaid,  deliver  the  proper  receipts 
and  vouchers  for  the  same  to  the  said  {mortgagee),  his  executors, 
administrators  or  assigns.  And  in  case  the  said  {mortgagor),  his 
executors,  administrators  or  assigns,  shall  at  any  time  or  times 
hereafter  neglect  to  keep  such  policy  on  foot,  or  to  produce  such 
receipts  or  vouchers  as  aforesaid,  it  shall  be  lawful  for,  but  not  im- 
perative upon,  the  said  {mortgagee),  his  executors,  administrators 
or  assigns,  to  effect  such  assurance  in  such  assurance  office  as  the 
said  {mortgagee),  his  executors,  administrators  or  assigns,   may 
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think  proper,  cither  in  the  name  of  him  the  said  {mortgafjee)^  hi«        No.  I. 
executors,  administrators  or  assigns,  or  in  the  name  of  the  said    Mortg^iat  of 

{mortgagor)y  his  executors,  administrators  or  assif^ns,  or  of  both        '_' 

of  them,  and  from  time  to  time  to  keep  one  of  the  lives  whereon 
the  said  lease  is  determinable  assured,  either  from  year  to  year,  or 
for  a  longer  period  than  a  year,  at  his  or  their  own  discretion ; 
AND  also,  that  the  said  {mortgagor)^  his  executors,  administrators 
or  assigns,  will,  upon  demand  thereof,  pay  unto  the  said  {mortgagee)^ 
his  executors,  administrators  or  assigns,  all  such  sum  and  sums  of 
money  as  he  or  they  may  pay  in  or  about  such  assurance  or 
assurances,  together  with  interest  for  the  same,  at  the  rate  of  5/. 
for  every  lOOi.  by  the  year,  from  the  time  at  which  such  sums 
were  so  respectively  paid ;  and  also,  that  the  person  whose 
life  is  so  intended  to  be  assured  as  aforesaid,  shall  and  will,  when- 
ever thereunto  requested  by  the  said  {mortgagee),  his  executors, 
administrators  or  assigns,  as  often  as  occasion  shall  require,  attend 
j)er8onally  at  such  office  of  assurance  as  aforesaid,  or  before  some 
medical  practitioner  to  be  named  or  approved  of  by  such  office* 
and  give  information  respecting  his  health,  or  otherwise,  as  shall 
be  requisite  for  the  purpose  of  effecting  such  assurance ;  and  all 
and  every  such  sum  and  sums  of  money  as  shall  be  recovered  or 
received  upon  or  by  virtue  of  such  policy  or  policies  of  assurance 
so  to  be  effected  as  aforesaid,  shall  be  received  by  the  said  {mort- 
gagee), his  executors,  administrators  or  assigns,  and  be  applied  first 
in  discharge  of  the  principal  moneys  and  interest  thereby  secured, 
and  all  costs  incurred  in  respect  of  this  mortgage  security,  and 
subject  thereto,  in  trust,  for  the  said  {mortgagor),  his  executors, 
administrators  and  assigns.  [Insert  covenant  to  insure  against 
damage  by  fire,  ut  ante,  p.  48,  in  notis,  B.] 

21.    And  it  is   IIEREDY  expressly  declared  and   agreed,  DMlaniiioaUut 

by  and  between  the  said  parties  to  these  presents,  that  all  such  mo^yexpMiaMi 
sum  and  sums  of  money  as  the  said  (mortgagee),  his  executors,  I^^^J^'Jrtht*' 
administrators  or  assigns,  shall  or  may  expend  in  respect  of  any  "^'Mc'ic*' 
rents  and  covenants  contained  in  any  of  the  said  hereinbefore  re-  be  •  fonlMr 
cited  leases,  or  for  the  renewal  of  any  leases  thereof,  or  for  insuring  [hwrwpofc 
any  lives  whereon  the  same  leases  or  cither  of  them  are  determin- 
able, or  insuring  any  of  the  said  messuages  and  buildings  on  the  said 
mortgaged  premises,  or  any  or  either  of  them,  against  damage  by 
VOL.  II.  X 
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No.  I.       fire,  or  in  any  payments  or  outgoings  in  respect  of  the  said  copy- 

MoHgageof   hold  premises  as  hereinbefore  mentioned,  with   interest  for   the 

Freeholds,  #c.  ^^^^^  ^^  ^^^  ^^^^  ^^  ^j^  ^^^  ^^^^^  ^qqj^  ^^  ^Yie  year,  from  the  time 

or  respective  times  from  which  the  same  shall  be  so  advanced,  shall 
be  deemed  and  be  to  all  intents  and  purposes  a  further  charge 
upon  the  premises  in  respect  of  which  such  advances  shall  be  made, 
and  such  premises  shall  not  be  redeemed  nor  redeemable,  either  at 
law  or  in  equity,  until  all  and  every  such  sum  and  sums  of  money 
as  shall  be  so  paid  and  expended  for  all,  any,  or  either  of  the  pur- 
poses aforesaid,  and  interest  at  the  rate  aforesaid,  shall  be  fully 
satisfied  and  discharged :  but  so,  nevertheless,  that  the  total  prin- 
cipal moneys  to  be  secured  by  these  presents  shall  not  exceed  the 
sum  of  6,000Z.  [Here  insert  covenant  that  mortgagor  shall  enjoy 
until  default^  and  that  vendor  will  not  exercise  -power  of  sale  without 
■  giving  six  calendar  months^  previous  notice  to  the  mortgagor ,  ut  ante. 
Section  II.,  No.  II.,  clauses  13  and  14,  p.  49.] 

In  witness,  &c. 
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No.  II. 


MORTGAGE  OF  AN  ESTATE  IN  FEE  SIMPLE  ABSOLUTE;  A 
REVERSIONAKY  BASE  FEE  EXPECTANT  ON  A  PRECEDING 
LIFE  ESTATE  OF  LEASEHOLD  PREMISES  HELD  FOR  AN 
ABSOLUTE  TERM  OF  NINETY-NINE  YEARS,  AND  OF  RAILWAY 
SHARES;  WITH  POWER  FOR  MORTGAGOR  TO  REDEEM  IN 
PARCELS;  AND  ALSO  WITH  A  PROVISO,  THAT  IN  CASE 
MORTGAGEE  SHALL  EXERCISE  HIS  POWER  OF  SALE,  CER- 
TAIN PORTIONS  OF  THE  MORTGAGED  PREMISES  SHALL  BE 
FIRST  APPLIED  FOR  THAT  PURPOSE;  ALSO  COVENANT  FROM 
THE  MORTGAGEE  FOR  THE  PRODUCTION  OF  THE  TITLE 
DEEDS. 


1.  Parties. 

2.  Recital  that  mortf^a^or  is  seised 

in  fee  of  premises  specified  in 
first  schedule. 

3.  Of    disentailinf;    assurance,    hj 

which  base  fee  is  created. 

4.  Of  original  lease  of  mortgaged 

premises. 

5.  Of   mesne    assignment    and    of 

ultimate  assignment. 

6.  That    mortgagor    is    entitled  to 

railway  shares. 

7.  Of  application  for  loan. 

8.  That  railway  shares  have   been 

transferred     into     mortgagee's 
name. 

9.  Testatum :    mortgagor    conveys 

the  freehold  portion  of  the  pre- 
mises. 

10.  Finl  habendum  to  mortgagee  in 
fee  simple  in  possession. 


H.  Second  habendum  to  mortgagee, 
subject  to  pre-existing  life 
estates,  and  estates  in  remain- 
der expectant  on  estates  tail. 

12.  Further      testatum  :      mortgagor 

assigns  leasehold  premises. 

13.  Habendum     to     mortgagee      for 

residue  of  term  except  the  last 
day. 

14.  Declaration  of  trust. 

15.  Proviso  for  redemption. 

16.  Power    of    sale,    restricting    the 

priority  in  which  the   property 
u  to  be  sold. 

17.  Covenant  from  mortgagor  that  he 

has  good  right  to  convey,  &c. 

18.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

19.  To  perfect  the  title  of  the  entailed 

portion    of   the    property  at    a 
future  period. 

20.  Covenant  by  mortgagee  for   the 

production  of  title  deeds. 


I.  THIS  INDENTURE,  made  the      day  of 

X  2 


A.D.,  18      P««i» 
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No.  II.      Between  {mortgagor),  of,  &c.,  of  the  one  part,  and  {mortgagee). 

Mortgage  of  an  of,  &C.,  of  the  Other  part. 

Estate  in  Fee 

Simple  ^  _  1      1         J* 

Absolute,  #c.  2.  Whereas  the  said  {mortgagor')  is  seised  in  fee  of  the  heredita- 
Recitaithat  ments  and  premises  specified  and  set  forth  in  the  first  schedule 
Sifw  hereunto  annexed. 

premises  speci- 

schednle.  3.  And  WHEREAS  by  indenture  dated  the  day  next  before  the 

Of  disentailing  day  of  the  date  of  these  presents,  and  made  between  the  said 

assurance  by  \      n    ■>  t  /  i   -l    ij-    j^  \ 

which  base  fee  {mortgagor)  of  the  one  part,  and  {a  trustee  on  behalf  oj  mortgagor), 
IS  created.  ^^  ^j^^  other  part,  It  is  witnessed,  that  in  order  to  defeat  the 
estate  tail  of  the  said  {mortgagor)  in  the  hereditaments  and 
premises  specified  and  set  forth  in  the  second  schedule  hereunto 
annexed,  and  to  pass  a  base  fee  in  remainder  immediately  ex- 
pectant on  the  determination,  on  the  decease  of  {tenant  for  life), 
who  takes  the  preceding  life  estate,  and  who,  as  the  protector  of 
the  settlement  whereby  the  estate  tail  was  created,  did  not  con- 
sent to  the  now  reciting  assurance,  the  same  hereditaments  and 
premises,  (a)  were  conveyed  and  assured  unto  the  said  {trustee)  and 
his  heirs,  TO  THE  USE  of  the  said  {mortgagor)^  his  heirs  and  assigns 
for  ever,  subject  to  the  pre-existing  life  estate  of  the  said  {tenant 
for  life),  and  such  estates,  rights,  titles,  interests  and  powers  as 
are  limited  to  take  effect  after  the  determination  or  in  defeazance 
of  such  estate  tail. 

Of  original  lease     4.  And  WHEREAS  by  indenture  dated  the        day  of  , 

preniisss!^^  made  between  {lessor),  of  &c.,  of  the  one  part,  and  {lessee)  of  the 
other  part,  the  said  {lessor),  for  the  considerations  therein  men- 
tioned, demised  the  piece  of  ground  and  premises  specified  and  set 
forth  in  the  third  schedule  hereunto  annexed  unto  the  said  {lessee), 
TO  HOLD  to  him,  his  executors,  administrators  and  assigns,  from 
thenceforth  for  the  term  of  ninety  years  absolute,  at  the  yearly 
rent  of  4Z.  payable  quarterly  as  therein  mentioned,  and  subject  to 
the  covenants  and  agreements  therein  contained. 

Of  mesne  5.  And  WHEREAS  by  virtuc  of  divcrs  mesne  assignments,  wills, 

assignments 

(a)  See    practical  observations  upon  this  subject,  ante,  Vol.  I.,  p.  342, 
note  (b). 
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and  other  acts  and  assurances  in  the  law,  and  ultimately  by  an  in-       No.  ii. 
denture  of  assignment  dated  the         day  of  ,  and  made  be-  Mortgagto/am 

tween  (assiffnee  of  term)  of  the  one  part,  and  the  said  {morUjagor)       simple 
of  the  other  part,  the  said  leasehold  premises  became,  and  now  are   ^^^  ^ 
legally  vested  in   the  said  (mortgagor),  for  all  the  unexpired  resi-  and  of  oltinuta 

.  .  ani^ment  to 

duo  of  the  eaid  term  of  nmety-nme  years.  mortgagor. 

6.  And  whereas  by  an  act  of  Parliament  passed  in  the     year  That  mortgagor 

,,  ^  ^  ^^.  ....    ,i««iUtledto 

of,  the  reign  of  Her  present  Majesty  Queen  Victona,  intituled  raiiwaj  shares. 
[Hebe  set  out  title  of  the  actl,  the  said  (mortgagor)  became,  and 
now  is  entitled  to  thirty  shares  in  the  said  [Set  out  title  of  rail- 
wag  company.'] 

7.  And  whereas  the  said  (mortgagee)^  at  the  request  of  the  J^  •PP''<*t«» 
said  (mortgagor),  has  agreed  to  advance  him  the  sum  of  £  , 

on  the  security  of  the  said  freehold  and  leasehold  property,  railway 
shares  and  premises,  on  having  the  same  conveyed,  assigned  and 
assured  to  him  in  manner  hereinafter  mentioned. 

8.  And  whereas  by  a  deed  poll  under  the  hand  and  seal  of  That  railway 
the  said  (mortgagor),  bearing  even  date  herewith,  the  said  (mort-  been  tnuuferrsd 
gagor)  transferred  the  said  railway  shares  unto  the  said  (mortgagee),  J^J^^^***^***** 
his  executors,  administrators  and  assigns,  according  to  the  form 
prescribed  by  the  said  hereinbefore  recited  act,  which  said  transfer 

has  been  duly  registered  accordingly,  (b) 

9.  Now  this  Indenture  witnesseth,  that  in  consideration  Teautum ; 

murtgagor 

of  the  sum  of  £  sterling,  paid  by  the  said  (mortgagee)  to  the  oooTcja  tba 

said  (mortgagor)  on  the  execution  hereof,  the  receipt  of  which  the  ^  ^  pi^SS 

said  (mortgagor)  hereby  acknowledges,  and  therefrom  doth  release 

and  for  ever  discharge  the  said  (mortgagee),  his  heirs,  executors, 

administrators  and  assigns,  He,  the  said  (mortgagor),  doth  by 

these  presents  grant,  release  and  confirm  unto  the  said  (mortgagee) 

and  his  heirs,  first,  all  and  singular  the  messuages,  tenements, 

fields  or  closes  of  land,  hereditaments,  and  premises  specified  and 

set  forth  in  the  first  schedule  hereunto  annexed ;  secondly,  all 

and  singular  the  messuages,  farms,  lands,  tenements,  hereditaments 


(6)  See  practical  obaenrmtiona  m  to  mortgmges  of  railway  share*,  ante,  p.  257> 
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No.  II,       and  premises  specified  and  set  forth  in  the  second  schedule  here- 
MoHgage  of  an  unto  annexed  ;  and  all  rights,  members,  privileges,  emoluments  and 
^Simple  ^^  appurtenances  to  the  said  several  messuages,  tenements,  heredita- 
Absolute,  4c.   ments  and  premises  firstly  and  secondly  hereinbefore  mentioned 
belonging  or  appertaining.     And  all  the  estate,  right,  title,  and 
interest,  both  legal  and  equitable,  of  him  the  said  {mortgagor) 
therein.     Together  with  all  deeds,  evidences  and  writings  re- 
lating to  the  title  of  the  said  messuages,  tenements,  hereditaments 
and  premises,  in  the  custody  or  power  of  the  said  (mortgagor), 
or  which  he  can  obtain  without  suit. 


First  habendum      jQ.  To  HAVE  AND  TO  HOLD  the  said  messuagcs,  tenements, 

to  mortgagee  ^ 

in  fee  simple  in  fields,  or  closes  of  land,  and  all  and  singular  other  the  heredita- 
ments and  premises  firstly  hereinbefore  mentioned,  and  specified 
and  set  forth  in  the  first  schedule  hereunto  annexed,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  {mortgagee),  his 
heirs  and  assigns  for  ever ;  subject  nevertheless  to  the  proviso 
for  redemption,  and  the  powers,  provisoes,  declarations  and  agree- 
ments, hereinafter  limited  and  contained. 


Second 
habendum  to 
mortgagee, 
subject  to  pre- 
existing 
life  estate,  and 
estates  in 
remainder 
expectant  on 
estates  tail. 


11.  And  to  have  and  to  hold  the  said  messuages,  farms, 
lands,  and  all  and  singular  other  the  hereditaments  and  premises 
secondly  hereinbefore  mentioned,  and  specified  and  set  forth  in  the 
second  schedule  hereunto  annexed,  with  their  appurtenances,  UNTO 
AND  TO  THE  USE  of  the  said  {mortgagee),  his  heirs  and  assigns  for 
ever,  subject  to  the  pre-existing  life  estate  of  the  said  {tenant 
for  life),  and  to  such  estates,  rights,  titles,  interests  and  powers,  as 
are  limited  to  take  effect  after  the  determination  of  the  base  fee 
into  which  the  estate  tail  of  the  said  {mortgagor),  hath  been  so 
converted  as  aforesaid ;  and  also  subject  to  the  proviso  for 
redemption,  and  to  the  powers,  provisoes,  declarations  and  agree- 
ments hereinafter  limited  and  contained. 


Further 
testatum  : 
mortgagor 
assigns  lease- 
hold premises. 


12.  And  this  Indenture  also  witnesseth,  that  for  the 
considerations  aforesaid,  the  said  {mortgagor)  doth,  by  these  pre- 
sents grant,  bargain,  sell  and  demise  unto  the  said  {mortgagee),  (c) 


Practical  (c)  As  to  the  advantage  of  a  demise  by  way  of  underlease  over  an  assign- 

observations,       ment  of  the  whole  term  as  a  mortgage  security,  ante,  p.  157,  note  (a). 
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ALL  TilAT  the  said  piece  of  land  or  ground,  with  the  messuage  or       No.  IL 
dwelling-house  erected  thereon,  and  all  and  singular  other  the  if„rtgag€o/ am 
leasehold  tenement  and  premises  specified  and  set  forth  in  the  ^'^'gimpU^ 
third  schedule   hereunto  annexed.      And   all   rights,  members,    ^^^oltue,  ^e. 
and  appurtenances  to  the  said  leasehold  tenement  and  premises 
belonging  or  appertaining,  Together  with  the  said  hereinbefore 
recited  indenture   of  lease,  and  all  other  deeds,  evidences,  and 
writings  relating  to  the  title  of  the  said  demised  premises,  in  the 
possession  or  power  of  the  said  {mortgagor),  or  which  he  can  obtain 
without  suit.  , 

13.  To  HAVE  AND  TO  HOLD  the  Said  piece  or  parcel  of  land.  Habendum  to 
messuage  or  dwelling-house,  and  all  and  singular  other  the  pre- ^^'^rMfdueof 

mises   specified    and   set   forth   in   the   third   schedule   hereunto  J*"°  except  the 

.  ,  l«t  daj. 

annexed,  with  the  appurtenances,  unto  the  said  {vwrtgagee)y  his 

executors,  administrators  and  assigns,  from  thenceforth  for  all  the 

unexpired  residue  of  the  said  term  of  ninety-nine  years,  except 

the  last  day  thereof;  subject  to  the  proviso  for  redemption,  and 

the  powers,  provisoes,  declarations  and   agreements   hereinafter 

limited  and  contained. 

14.  And  it  is  hereby  declared  and  agreed  by  and  be-  DecUration  of 
tween  the  said  parties  to  these  presents,  that  the  said  {mortgagee)^ 

his  heirs,  executors,  administrators  and  assigns,  shall  stand  seised 
and  be  possessed  of  all  and  singular  the  said  freehold  and  leasehold 
messuages,  farms,  tenements,  fields  or  closes  of  land,  hereditaments 
and  premises,  specified  and  set  forth  in  the  said  first,  second,  and 
third  schedule  hereunto  annexed,  as  also  of  the  said  thirty  shares 
in  the  said  Railway  Company,  so  transferred  as  aforesaid, 

uix>n  and  for  the  several  trusts,  ends,  iuteuts  and  pur{K>scs  herein- 
after limited  and  declared. 

15.  Provided  always,  and  it  is  hereby  declared,  that  if  thePrwrtofcr 
said  {mortgagor)^  his   heirs,  executors,  administrators  or  assigns,         ^^' 
shall   on    the        day  of  next,  pay    unto   the   said    {mart- 
gagee),  his  executors,  administrators  or  assigns,  the  full   sum   of 

£  sterling,  together  with  interest  for  the  same  at  the  rate 

of  £  for  every  100^  by  the  year,  ifithout  deduction,  tukn 

the  said  (tuortgagee)^  hia  boirs,  executors,  admiiustrators  or  aaaigns, 
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No.  II.      will,  at  the  request  and  costs  of  the  said  (mortgagor),  his  heirs. 
Mortgage  of  an  executors,  administrators  or  assigns,  re-convey,  surrender  and  yield 
%mpie       ^P'  ^^^  re-transfer  the  said  freehold  and  leasehold  messuages,  farms. 
Absolute^  (|c   tenements,  fields  or  closes  of  land,  hereditaments,  premises,  and  rail- 
way shares  hereby  granted,  released,  demised  and  trnnsferred  as 
aforesaid,  unto  and  to  and  for  the  sole  use  and  benefit  of  the  said 
{mortgagor),  his  heirs,  executors,  administrators  and  assigns,  accord- 
ing to  the  nature  and  quality  of  the  said  premises  respectively,  free 
from  all  incumbrances  created  therein  by  the  said  (mortgagee),  his 
heirs,  executors,  administrators  or  assigns.     [Insert  pov^er  of  sale 
in  default,  as  in  last  precedent,  clause  9,  but  restricting  the  powers 
to  such  premises  only  as  are  comprised  in  the  first  schedule^  and  then 
add  the  following  proviso  and  powers."^ 


Power  of  sale 
restricting  the 
priority  in 
•which  the 
property  is  to 
be  sold. 


16.  Provided  also,  and  it  is  hereby  further  declared  and 
agreed,  that  if  the  proceeds  of  the  said  sale  or  sales,  after  defray- 
ing the  incidental  expenses  thereof,  shall  prove  insufficient  to  dis- 
charge the  said  principal  moneys  and  interest  hereby  secured, 
THEN,  and  in  such  case,  it  shall  be  lawful  for  the  said  (mortgagee), 
his  executors,  administrators  or  assigns,  to  make  sale  and  absolutely 
dispose  of  the  said  leasehold  messuage  or  dwelling-house,  and  all 
and  singular  other  the  premises  specified  and  set  forth  in  the  said 
third  schedule  hereunto  annexed,  or  of  the  said  railway  shares,  or 
both  or  either  of  them,  as  to  the  said  (mortgagee),  his  executors, 
administrators  or  assigns,  may  seem  expedient,  and  with  the  same 
powers  as  are  hereinbefore  declared  respecting  the  first-mentioned 
hereditaments  and  premises,  specified  and  set  forth  in  the  first 
schedule  hereunto  annexed,  and  after  deducting  the  expenses  inci- 
dental to  such  last  mentioned  sale  or  sales,  do  and  shall  apply  the 
purchase  moneys  in  payment  and  satisfaction  of  so  much  of  the 
said  principal  moneys  and  interest  hereby  secured  as  shall  then 
remain  undischarged,  and  shall  pay  over  the  surplus  moneys  (if 
any),  unto  the  said  (mortgagor),  his  heirs,  executors,  administrators 
or  assigns ;  and  in  case  the  proceeds  of  such  last-mentioned  sale 
shall  prove  insufficient  to  discharge  the  whole  of  the  said  principal 
moneys  and  interest  and  costs,  THEN  the  said  (mortgagee),  his  ex- 
ecutors, administrators  or  assigns,  may  exercise  the  same  powers 
of  sale  over  the  said  hereditaments  and  premises,  specified  and  set 
forth  in  the  said  second  schedule  hereunto  annexed,  and  apply  the 
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purchase  moneys  arising  therefrom  in  such  and  the  same  manner      No.  IL 
as  is  hereinbefore  expressed  and  contained  concerning  the  pur- Morufog*  o/ <m 
chase  moneys  to  arise  from  the  sale  of  the  premises  comprised       simple 
in  the  first  and  third  schedules  as  hereinbefore  mentioned.     [In-    ^*»o^.^- 
SERT  foreclosure  clause^  ut  ante,  Section  IL,  No.  I.,  clause  9,  p.  37 ; 
AND  then  add  power  for  mortgagor  to  redeem  in  parcels,  as  in  last 
precedent,  clause  15;  also  covenant  from  mortgagor  for  payment 
of  principal  and  interest,  and  to  pay  the  interest  half-yearly,  ut  ante. 
Section  II.,  No.  I.,  clauses  10  and  11,  pp.  37  and  38.] 

17.  And  also,  that  the  said  {mortgagor)  now  hath  in  himself  Covenant  from 
good  right  to  grant,  release,  demise,  and  transfer  the  said  freehold  be  has  good 
and  leasehold  messuages,  farms,  tenements,  fields  or  closes  of  land,  "^  *  '*'  conTcy. 
hereditaments,  premises,  and  railway  shares  unto  and  to  the  use 

of  the  said  (mortgagee),  his  heirs,  executors,  administrators  and 
assigns,  according  to  the  nature  and  quality  of  the  said  premises 
in  manner  aforesaid,  according  to  the  true  intent  and  meaning  of 
these  presents.  [Add  clause  by  which  mortgagor  covenants  to  pay 
the  rent,  and  perform  the  covenants  of  the  lease,  ut  ante,  Section  III., 
No.  L,  clause  11,  p.  162.] 

18.  And  also  that  the  said  freehold  and  leasehold  messuages,  Forqoiet 
farms,  tenements,  fields  or  closes  of  land,  hereditaments,  premises,  fm^fnxn 
and   railway  shares,  shall  or  may  from  time  to  time  and  at  all  "><=unibranoefc 
times  hereafter,  be  held  and  enjoyed  according  to  the  limitations 

and  provisions  hereinbefore  declared  and  contained  of  and  con- 
cerning the  same,  without  let,  suit,  eviction,  ejection,  denial  or 
disturbance,  of  or  by  the  said  (mortgagor),  or  any  other  person  or 
persons  whomsoever,  and  that  free  from  all  incumbrances  whatso- 
ever, save  and  except  as  appears  by  tliese  presents.  [Add  covenant 
for  furtlier  assurance,  as  in  last  precedent,  clause  18.] 

19.  And  also  that  the  said  (mortgagor)^  or  his  issue,  when  To  parfcct  uu« 
enabled  or  competent  so  to  do,  will,  at  the  request  of  the  said  portion  ^f  ^j^ 
(mortgagee),  his  executors,  administrators  or  assigns,  but  at  the  ^^J^Z,^ 
costs  of  the  said  (mortgagor),  his  heirs,  executors  or  administra- 
tors, enter  into,  execute  and  perfect  all  such  acts,  deeds,  convey- 
ances  and    assurances,   for   effectually    barring,    defeating,    and 
destroying,  all  estates,  rights,  titles,  interests  and  powers,  to  take 
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No.  XL       effect  after  the  determination,  or  in  defeazance  of  the  estate  tail  of 
Mortgage  of  an  the  Said  (mortgagor),  and  for  perfecting,  assuring,  and  confirming 
Simple       ^^  title  of  the  said  (mortgagee),  his  heirs  and  assigns,  to  an  abso- 
Absohu^  4-c.  iy|.g  g^jj(j  indefeasible  estate  of  inheritance  in  fee-simple  of  and  in 
the  said  hereditaments  and  premises,  specified  and  set  forth  in  the 
said  second  schedule  hereunto  annexed,  with  their  appurtenances, 
as  the  said  (mortgagee),  his  executors,  administrators  or  assigns,  or 
his  or  their  counsel  in  the  law,  shall  require.     [Add  covenant,  in- 
demnifying mortgagee  against  calls  in  respect  of  railway  shares,  ut  ante, 
Section  VI.,  No.  II.,  clauses  6  and  7,  pp.  258,  259 ;  and  covenant 
from  mortgagee  that  mortgagor  shall  enjoy  until  default,  and  not  to 
exercise  power  of  sale  without  notice,  ut  ante,   Section  II.,  No.  I., 
clauses  17  and  18,  pp.  39  and  40.] 


Covenant  by 
mortgagee  for 
the  production 
of  title  deeds. 


20.  And  further,  (d)  that  the  said  (mortgagee),  his  heirs,  ex- 
ecutors, administrators  and  assigns,  shall  and  will  from  time  to 
time  and  at  all  times,  until  the  exercise  of  the  aforesaid  power  of 
sale  or  the  absolute  foreclosure  of  the  equity  of  redemption  of  the 
said  messuages,  tenements,  hereditaments  and  premises,  unless 
prevented  by  fire  or  other  inevitable  accident,  at  the  request  and 
costs  of  the  said  (mortgagor),  his  heirs,  executors,  administrators 
or  assigns,  or  of  any  purchaser  or  purchasers,  mortgagee  or  mort- 
gagees, with  whom  the  said  (mortgagor),  his  heirs,  executors,  admi- 
nistrators or  assigns,  may  have  entered  into  any  treaty,  contract,  or 
agreement  respecting  any  sale  or  mortgage,  or  transfer  of  mort- 
gage, of  the  said  mortgaged  premises  or  any  of  them,  produce  and 
show  forth  unto  the  said  (mortgagor),  his  heirs,  executors,  adminis- 
trators or  assigns,  or  to  such  purchaser  or  purchasers,  mortgagee 
or  mortgagees,  as  aforesaid,  or  to  his  or  their  attorney,  solicitor, 
agent  or  counsel,  all  and  every  the  title  deeds  and  writings,  speci- 
fied and  set  forth  in  the  fourth  schedule  hereunto  annexed,  in 
manifestation  of  the  title  of  the  said  (mortgagor),  his  heirs,  execu- 
tors administrators  or  assigns  to  the  said  mortgaged  premises; 
and  at  the  like  request  and  costs,  shall  and  will  furnish  the  said 
(mortgagor),  his  heirs,  executors,  administrators  or  assigns,  or  such 
purchaser  or  purchasers,  mortgagee  or  mortgagees,  with  true  and 


(d)    See  practical    observations  upon  the  above  covenant,    ante.  Vol.  1. 
p.  342,  note  (J). 
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attested  or  other  copies,  extracts  or  abstracts,  and  permit  the  same       No.  IL 
to  be  examined  and  compared  with  the  originals.     Pkovided  al-  MaHgoff  o/<m 
WAYS,  that  iu  case  any  transfer  of  the  said  mortgaged  premises       simUa  ** 
shall  at  any  time  hereafter  be  made,  and  the  said  {mortgagee),  his  ^f>*oUue^4c 
heirs,  executors,    administrators   or  assigns,   shall   procure   such 
transferee,  or  other  the  person  or  persons  to  whom  the  said  title 
deeds  shall  be  delivered,  to  enter  into  a  covenant  with  the  said 
{mortgagor)^  his  heirs,   executors,    administrators  or  assigns,   or 
with  such  purchaser  or  purchasers,  mortgagee  or  mortgagees,  his  or 
their  heirs,  executors,  administrators  or  assigns,  according  to  the 
nature  and  quality  of  the  premises,  to  the  same  efifect  as  in  the 
covenant  hereinbefore  lastly  contained,  and  shall  cause  the  deed 
or  deeds  containing  such  covenant  to  be  delivered  unto  the  said 
[mortgagor),  his  heirs,  executors,  administrators  or  assigns,  or  to 
such  purchaser  or  purchasers,  mortgagee  or  mortgagees,  his,  or 
their  heirs,   executors,  administrators  or  assigns,  then  the   said 
covenant  lastly  hereinbefore  contained  on  the  part  of  the  said 
(mortgagee),    his  heirs,   executors  and  administrators,  shall  from 
thenceforth  cease  and  determine,  anything  hereinbefore  contained 
to  the  contrary  thereof  notwithstanding. 

In  witness,  &c 
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Section  VIII. 
MORTGAGES  BY  WAY  OF  FURTHER  CHARGE. 


No.  I. — MoETGAGE  BT  WAT  OP  FUBTHEB  ChAEGB  TJPOK  A  FeEEHOLD  EsTATB. 
VAEIATIOlf  WHEEB  THE  OEIGINAIi  MoBTGAGE  WAS  OF  CoPTHOIiD  PbO- 
PEETT,    OE   WHEBE   SUCH   MoBTGAGE   WAS   BY   DeMISE. 


No.  11. — Shobt  Fobm  or  Mobtgage  by  way  op  pubthee  Chabge  to  be 
Indoesed  upon  the  Mobtgage  Deed. 

No.  m. — Mobtgage  by  way  op  pubthee  Chabge  to  secubb  existing 
Debts,  and  a  pubthee  Sum  advanced  to  the  Mobtgagob  on  the 
ExEcuTiojf   op  the  Deed  op   pubthee  Chabge,   Copyhold  Estates 

PUECHASED     SUBSEQUENTLY     TO     THE     EXECUTION     OP     THE     MoBTGAGE 
BEING   ADDED   BY   WAY   OF   FUBTHEB   SBCUBITY. 

No.  IV. — Fdethee     Chabge    wheee    uobe    Pbopeett    is    added,    the 

ADDITIONAL    PeOPBETY     BEING    CONVEYED     BY    APPOINTMENT     AND    BE- 
LEASE. 

No.  V. — FuBTHEE  Chabge  upon  a  Mobtgage  op  a  Leasehold  Dwelling- 
house,  THE  Household  Fubnitube  being  assigned  as  an  additional 
Secubity. 


mnmiK  conybyancino. 
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MORTGAGE  BY  WAY  OF  FURTHER  CHARGE  UPON  A  FREEHOLD 
ESTATE.  VARIATION,  WHERE  THE  ORIGINAL  MORTGAGE 
WAS  OF  COPYHOLD  PROPERTY,  OR  WHERE  SUCH  MORT- 
GAGE WAS  BY  DEMISE.(a) 


1.  Parties. 

2.  Recital  of  original  mortgage. 

3.  That    principal   is   still   due,  but 

that  all  interest  has  been  duly 
paid. 

4.  Recital  of  agreement  for  loan. 

5.  Testatum,    by    which    mortgagor 

further  charges  mortgaged  pre- 
mises with  the  further  advance. 

6.  Declaration  that  the  power  of  sale 

shall  extend  to  the  further  ad- 
vance. 

7.  Covenant  to  pay  principal  and  in- 

terest secured  by  further  charge. 


8.  Further  assurance. 

Additional  Clauses. 

A.  Rnsital  of  covenant  to  surrender 

copyholds  to  mortgagee's  use. 

B.  That  surrender  was  afterwards  duly 

made. 

C.  That  default  was  made   on  pay- 

ment, but  that  mortgagee   has 
not  been  admitted  tenant. 

D.  Recital  of  mortgage  by  demise. 


1.  THIS  INDENTURE,  made  the      day  of        A.D.,  185    ,  p.rtks. 


(o)  A  mortgagee  should  be  satisBed  there  are  no  subsequent  incumbrances  on  Practical 
the  propertT  before  he  makes  any  further  advances ;  for  though  he  will  not  be  oUerratioM. 
prejudiced  ot  Miy  intermediate  incumbrance,  of  which  be  has  no  notice,  still, 
parties  may  be  fixed  with  what  is  considered  as  notice  in  the  eye  of  the  law, 
without  any  actual  knowledge  whatever  of  the  transaction ;  as  m  the  case  of 
notice  to  the  agent,  which  in  law  is  considered  as  notioa  to  the  principaL  This 
agency  may  anse  from  circumstances  the  parties  themaelTes  are  not  aware  of ; 
thus,  where  one  attorney  is  employed  for  both  parties,  it  will  constitate  him  an 
agent  for  both ;  so  that  if  the  same  attorney  aota  •■  well  for  mortgagor  as  for 
mortgagee,  in  effecting  a  mortgage  by  way  of  (Luther  charge,  and  the  attorney 
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Kecital  of 

original 

mortgage. 


No.  I.       Between  (mortgagor),  of,  &c.j  of  the  one  part,  and  {mortgagee)^ 
Mortgage  by   oi',  &c.,  of  the  other  part. 

way  of 

Z. °'^^^'     2.  Whereas  by  indenture  of  grant  and  release  bearing  date 

the  day  of  ,  in  the  year  1847,  and  made  between  the 

said  (mortgagor)  of  the  one  part,  and  the  said  {mortgagee)  of  the 
other  part,  it  is  witnessed  that  in  consideration  of  1,500Z.  paid 
by  the  said  (mortgagee)  to  the  said  (mortgagor),  the  said  (mortgagor) 
did  thereby  grant,  release  and  confirm  unto  the  said  (mortgagee) 
and  his  heirs,  all,  &c.  [Here  describe  parcels],  to  hold  the 
same  with  the  appurtenances  unto  and  to  the  use  of  the  said 
(mortgagee),  his  heirs  and  assigns  for  ever ;  subject  neverthe- 
less to  a  proviso  for  redemption  and  reconveyance,  on  payment 
by  the  said  (mortgagor),  his  heirs,  executors,  administrators  or 
assigns,  unto  the  said  (mortgagee),  his  executors,  administrators  or 
assigns,  of  the  sura  of  1,500/.  and  interest,  at  the  rate  of  51.  for 
every  lOOZ.  by  the  year,  at  the  time  and  in  manner  therein  men- 
tioned ;  AND  also  subject  to  the  power  of  sale,  and  the  powers, 
provisoes,  declarations  and  agreements  in  the  now  reciting  inden- 
ture of  mortgage  expressed,  declared  and  contained,  (h) 


should  have  notice  of  any  mesne  incumbrance  on  the  property,  the  mesne  in- 
cumbrance would  be  preferred  to  the  further  charge :  {Montague  v.  Ratcliffe, 
•1  Fonbl.  Eq.  434,  n.  f. ;  Bighy  v.  Craggs,  Ambl.  612  ;  S.  C.  2  Eden,  200 ;  see 
also  Merry  v.  Abney,  Cha.  Cas.  38 ;  Botherton  v.  Hatt,  2  Vern.  574  ;  Jevning  v. 
Moore,  ib.  609 ;  Sheldon  v.  Drummond,  Ambl.  624 ;  Coote  v.  Mammon,  2  Bro. 
P.  C.  596  ;  Le  Neve  v.  Le  Neve,  3  Atk.  646  ;  Maddox  v.  Maddox,  1  Ves.  sen. 
61  ;  Ashlie  v.  Baillie,  2  ib.  386 ;  Tunstall  v.  Trapper,  3  Sim.  301 ;  2  Hughes 
Pract.  Mort.  3.) 


Recital  of 
covenant  to 
surrender 
copyholds  to 
mortgagee's 
use. 


(4)  If  the  premises  are  copyhold,  substitute  for  the  above  clause : 

A.  Whereas   by  indenture,  dated  the  day  of  , 

made  between  the  said  (mortgagor)  of  the  one  part,  and  the  said 
(mortgagee)  of  the  other  part,  in  consideration  of  1,500Z.  sterling, 
then  advanced  by  the  said  (mortgagee)  to  the  said  (mortgagor),  the 
said  (mortgagor)  covenanted  that  he  or  his  heirs  would  at  the  next 
general  or  other  court  to  be  holden  in  and  for  the  manor  of  A.  in 
the  county  of  B.,  surrender  or  otherwise  eiFectually  convey  and 
assure  all  [Describe  copyhold  parcels]  To  the  intent  that  the 
said  (mortgagee),  his  heirs  or  assigns  might  be  admitted  tenant  of 
the  same  copyhold  or  customary  hereditaments  and  premises  on 
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3.  And  whereas  the  said  sum  of  1,500/.  is  still  due  and  owing       No.  L 
to  the  said  {niortgagee)  upon  his  said  hereinbefore  recited  security,   Mojtgagt  £y 
but  all  interest  for  the  same  has  been  duly  paid  up  to  the  day /^(^^cLu^u. 
of  the  date  thereof,  as  the  said  parties  hereto  do  hereby  testify  and  _    

'  ''  ^  That  pnocipd 

declare.  u  BtiU  doe,  bat 

that  all  inUntt 
has  been  duly 

paid. 

the  court  rolls  of  the  said  manor ;  to  hold  to  him  the  said  {mort- 
gagee)y  his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor ;  subject  to  the  rents, 
duties,  suits,  and  services  therefore  due  and  of  right  accustomed  ; 
AND  SUBJECT  ALSO  to  a  proviso  for  redemption  on  payment  by 
the  said  (mortgagor),  his  heirs,  executors,  administrators  or  assigns, 
unto  the  said  (mortgagee),  his  executors,  administrators  or  assigns, 
of  the  said  sum  of  l,500Z.  and  interest,  at  the  rate  of  5L  for  every 
100/.  by  the  year,  on  the  day  of  then  next 

B.  And  whereas  the  said  (mortgagor),  shortly  after  the  execu-  That  •mreuder 
tion  of  the  said  hereinbefore  recited  indenture,  in  pursuance  of  his  doly  made. 
covenant  in  that  behalf  therein  contained,  duly  surrendered  the 

said  copyhold  or  customary  hereditaments  and  premises  to  the  use 
of  the  said  (mortgagee),  his  heirs  and  assigns  conditionally  for 
securing  the  repayment  of  the  said  sum  of  1,500/.  and  interest  at 
the  time  aforesaid. 

C.  And  whereas  default  was  made  by  the  said  (mortgagor).  That  default 
in  payment  of  the  said  sum  of  1,500/.  and  interest  at  the  time  payment,  but 
appointed  for  payment  thereof  in  the  said  proviso  for  redemption  ;  ^i^J'^JSo** 
but  nevertlieless  the  said  (mortgagee)  was  not  thereupon,  nor  hath  •dmittad  tenant 
he  been  since  admitted  tenant  to  the  said  copyhold  or  customary 
hereditaments  or  premises  so  surrendered  as  aforesaid.* 

If  leaseholds,  substitute — 

D.  Whebeas  by  indenture  dated  the  day  of  ,  R<wit*i  of 
between  the  said  (mortgagor)  of  the  one  part,  and  the  said  (mort-  ^'^***^  ~ 
gagee)  of  the  other  part,  the  said  (mortgagor)  demised  all,  &c 


*  It  is  not  the  usual  pneiioe  for  the  mortfiafree  to  be  admitted  tenant  on  a 
mortgage  of  copyholds,  which  is  usually  deferred  in  order  to  save  expenses : 
(tee  observations  u|K)n  this  subject,  ante,  p.  20),  note  (a).) 
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No.  I.  4.  And  whereas  the  said  (mortgagor)  has  requested  the  said 

MoHgagehy  (mortgagee)  to  advance  him  the  further  sum  of  300Z.  on  the 
fur^r  Charqe,  SGCurity  of  the  Said  (c)  hereditaments  and  premises,  which  the  said 
jj  -.TT         (mortgagee)  has  agreed  to  do. 

agreement  for 

°*°*  5.  Now  this  Indenture  witnesseth,  that  in  pursuance  of 

Testatum,  by  ••,•,•    ^     n  -i  t    •  '  i  '  n 

which  mort-  the  said  hereinbefore  recited  agreement,  and  in  consideration  or 
charges^morL  *^®  ^^^^  ^^^^  ^^  1,500/.  SO  duc  and  owing  from  the  said  (mortgagor) 
gaged  premises  ^o  the  Said  (mortgagee)  as  aforesaid,  and  also  in  consideration  of 
advance.  the  further  sum  of  300/.  sterling,  paid  by  the  said  {mortgagee)  to 

the  said  (mortgagor)  on  the  execution  hereof,  the  receipt  and  pay- 
ment of  which  two  several  sums  of  1,500/.  and  300/.,  making 
together  the  sum  of  1,800/.,  the  said  (mortgagor)  hereby  acknow- 
ledges and  therefrom  doth  release,  exonerate  and  for  ever  discharge 
the  said  (mortgagee),  his  heirs,  executors,  administrators  and 
assigns,  He  the  said  {mortgagor)  doth  by  these  presents  for 
himself,  his  heirs,  executors  and  administrators,  covenant,  promise, 
declare  and  agree  with  and  to  the  said  {mortgagee),  his  heirs, 
executors,  administrators  and  assigns,  that  the  said(c)  hereditaments 
and  premises  so  as  aforesaid  [granted,  released]  {d)  and  assured  unto 


[Describe  parcels],  with  the  appurtenances,  unto  the  said  (mort- 
gagee), his  executors,  administrators,  and  assigns,  from  thenceforth, 
for  the  term  of  1000  years,  without  impeachment  of  waste,  subject 
to  a  proviso  for  making  void  the  said  term  on  payment  by  the  said 
{mortgagor),  his  heirs,  executors,  administrators  or  assigns,  unto 
the  said  {mortgagee),  his  executors,  administrators  or  assigns,  of  the 
sum  of  1,500/.  and  interest,  at  the  rate  of  51.  for  every  100/.  by 
the  year,  at  the  time  and  in  manner  therein  mentioned  and  since 
past;  and  also  subject  to  the  power  of  sale,  and  the  powers, 
provisoes,  declarations  and  agreements  in  the  now  reciting  inden- 
ture limited  and  contained. 

(c)  If  the  premises  are  of  copyhold  or  customary  tenure,  insert  here — 
"copyhold  or  customary." 

(d)  If  the  mortgage  was  by  demise,  substitute  for  words  within  brackets — 
"  demised." 
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and  to  tho  use  of  the  said  {mortgagee)^  his  [heire]  (f)  and  assigns,        No.  I. 

in  and  by  the  said  hereinbefore  recited  indenture  of  mortgage,  and    Moriijagt  bf 

every  part  of  the  same,  with  their  appurtenances,   shall  from  j;^,J^ckaryt. 

henceforth  be  a  security  for,  and  be  charged  and  chargeable  with, 

as  well  the  said  sum  of  1,500/.  so  as  aforesaid  advanced  by  the 

said  (mortgagee)  to  the  said  (mortgagor)^  as  also  the  said  sum  of 

300/L  now  advanced  by  the  said  (mortgagee)  to  the  said  (mortgagor), 

with  interest  for  the  same  sums  respectively  at  the  rate  of  5L  for 

every  lOOi  by  the  year;  and  that  the  8aid(j9')  hereditaments  and 

premises  so  as  aforesaid  comprised  in  the  said  hereinbefore  recited 

mortgage  security,  or  any  part  of  the  same,  shall  not  be  redeemed 

nor  redeemable  either  at  law  or  in  equity,  until  both  the  said  sums 

of  1,500/,  and  300/.,  making  together  the  said  sum  of  1,800/.,  and 

interest  for  the  same  respectively  at  the  rate  aforesaid,  shall  be 

fully  paid  off,  satisfied  and  discharged. 

6.  And  also  that  the  power  of  sale  contained  in  the  said  DecUnttion that 
hereinbefore  recited  indenture  of  mortgage  shall  extend  to  and  shall  extend  to 
comprise  as  well  the  said  sum  of  300/.  now  advanced,  as  the  said  ^^,^  " 
sum  of  1,500/1  thereby  secured,  and  all  interest  to  accrue  in  re- 
spect of  the  same  respectively,  in  the  same  manner  as  if  the  said 

sum  of  300/.  now  lent  and  advanced  had,  together  with  the  said 
8am  of  1,500/.,  been  originally  included  in  the  said  hereinbefore 
recited  mortgage  security. 

7.  And  the  said  (mortgagor)  doth  hereby  for  himself,  his  heirs,  CoTwunttoiwj 
executors  and  administrators,  further  covenant,  promise  and  agree  and  ioterJit 
with  the  said  (mortgagee),  his  executors,  administrators  and  assigns,  J^^^^L^ 
that  he  the  said  (mortgagor)  will,  on  the         day  of  now  next 
ensuing,  pay  unto  the  said  (mortgagee),  his  executors,  adminis* 

trators  or  assigns,  the  sum  of  300/.  so  charged  on  the  said  heredita- 
ments and  premiaet  as  aforesaid,  together  with  interest  for  the 


if)  If  the  mott({«ge  wu  by  demise,  tubttitute— 
"  executors,  administrators.** 

(s)  It  the  premiMi  we  oopyhold,  inaeri— 
'*  copyhold  or  customary. " 

▼OL.  U.  T 


assurance. 
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Noi.       same   at  the  rate  of  51.  for  every  lOOZ.   by  the  year,  without 

Mortgage  hj     deduction. 
way  of 
further  Charge. 

For  further  ^'  -^^^  MOREOVER  that  the  Said  {mortgagor)  and  all  persons  right- 

fully claiming  any  estate  or  interest  in  the  said  {h)  hereditaments 
and  premises,  shall  and  will  from  time  to  time  and  at  all  times,  at 
the  request  of  the  said  {mortgagee),  his  executors,  administrators 
or  assigns,  but  at  the  costs  of  the  said  {mortgagor),  his  [heirs],  {i) 
executors,  administrators  or  assigns,  enter  into,  execute  and  perfect 
all  such  further  assurances  for  the  more  perfectly  or  satisfactorily 
assuring  and  confirming  the  said  {h)  hereditaments  and  premises, 
so  and  in  such  manner  as  that  the  same  may  be  effectually  charged 
with  the  payment  of  the  said  sum  of  300Z.  and  interest,  in  addition 
to  the  said  sum  of  1,500/  already  secured  thereon,  according  to  the 
true  intent  and  meaning  of  these  presents,  as  the  said  {mortgagee), 
his  executors,  administrators  or  assigns,  or  his  or  their  counsel  in 
the  law,  shall  require. 

In  witness,  &c. 


(A)  If  the  premises  are  copyhold,  insert — 
"  copyhold  or  customary." 

(i)  If  the  mortgage  is  for  a  term  of  years  only,  omit — 
"heirs." 


MODBBK  CONVEY ANOrKQ. 


325 


No.   II. 


SHORT  FORM  OF  FURTHER  CHARGE  TO  BE  INDORSED  UPON 
MORTGAGE  DEED  FOR  SECURING  AN  ARREAR  OF  INTE- 
REST, (a) 


1.  Parties. 

2.  Recital    that   principal    money  is 

still  due,  as  also  an  arrcar  of 
interest,  and  also  of  af^reement 
for  further  charge. 


3.  Testatum,  by  which  mortf^af^or 
further  charges  mortgaged  pre> 
mises  with  further  advance. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  18     ,  ponies. 
Between  {mortgagor)^  of,  «fec.,  of  the  one  part,  and  {mortgagee), 

of,  &c,  of  the  other  part. 

2.  Whereas  the  principal  sum  of  1,500/.  secured  by  the  within-  R«ciui  that 

•     i  •  Ml  •         f  1  •  1  X  .      principal  mooej 

written  muenture,  is  still  owing  troiu  the  said  {mortgagor)  to  the  is  still  doe,  and 
said  {mortgagee)^  and  also  an  arrcar  of  interest  amounting  to  the  of^^^^JT*^ 
sum   of  300/.,   as   the   said  {mortgagor)  doth  hereby  testify  and  "^  "^  ''fclUL. 
acknowledge,  the  repayment  of  which  said  last-mentioned  sum  it  du^ 
hath   been  agreed  between  the  said  {mortgagor)  and  {mortgagee) 
shall  be  secured  by  way  of  further  charge  upon  the  bereditamentfl 


(a)  Althoogh  m  a  (general  role  interest  cannot  be  made  payable  upon  interest,  Althao^  ia- 
eren  wfaov  then  is  an  express  agreement  to  that  effect  (Wat.  Con.  edit.  Merri>  tansteamot  be 
field.  261 ;  TkonkiU  t.  Evom,  2  Atk.  330).  still  there  is  nothing  to  prevent  nMnmlepaa 
parties,  on  an  account  stated  between  them,  ft"om  making  interest  then  due  to  '"'T'^l^J""^ 
wiy  interest  f^om  the  time  of    the  settlement   {BoiJum  t.  RiUyy  2  Bro.  J* "  ■**"f^ 
interest  has  accrued  due  it  becomes  a  debt,  and  as        *f^. .  . 


C.  C.  3) ;  for  when  such 

such  may  be  made  the  subject  of  a  mortgage  seounty,  and  carry  any  rate  of  legal  ^2!n!!i'  !^ 
intevett  the  parties  may  agree  upon :  {Bnwn  t.  Barkkamy  1  P.  Wma.  652 }  j^Zl^CZ  ^^ 
KtUf  t.  Bttkw,  *  Bio.  P.  C.  495  ;  Biekmam  v.  CVoss,  8  Vefc  471.)  i-riD-  «wi 


oaovHieil  into 


■say  tbsB  sany 


T   2 
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No.  II.       and    premises    comprised    in    the   within-written    indenture    of 

Short  Form  of  mortgage. 

further  Charge 
to  be  indorsed 

upon  Mortgage        3.    NoW   THIS   INDENTURE   WITNESSETH,  that  in   purSUanCC  of 
Deed  for  ,  .  ...  . 

securing  an  the  Said  recited  agreement,  and  in  consideration  of  the  premises, 

MereH.  *^^  ^^^^  {mortgagor)  DOTH  by  these  presents  covenant  and  declare 

~  with  and  to  the  said  {mortgagee),   his    executors,   administrators 

which  mort-  and  assigns,  that  all  and  singular  the  hereditaments  and  premises 

gagor  further  .,.  ,  ...  .  .,  .,,. 

charges  mort-  compnsed  m  the  withm-written  indenture,  with  their  appurte- 
w^fh  further^^^  nanccs,  shall  from  henceforth  be  charged  with  and  be  a  security 
advance.  \mio  the  said  {mortgagee),  his  executors,  administrators  and  assigns, 

not  only  for  the  repayment  of  the  said  principal  sum  of  1,500Z. 
thereby  secured,  and  interest  as  therein  expressed,  but  also  for  the 
said  sum  of  300Z.  now  due  to  the  said  {mortgagee)  as  aforesaid,  and 
interest  thereon  at  the  rate  of  61.  for  every  lOOZ.  by  the  year,  to 
be  computed  from  the  day  of  the  date  of  these  presents ;  And  that 
the  same  hereditaments  and  premises,  or  any  part  thereof,  shall  not 
be  redeemed  or  redeemable,  either  at  law  or  in  equity,  until  full 
payment  to  the  said  {mortgagee),  his  executors,  administrators,  or 
assigns,  as  well  of  the  said  sum  of  300/.  and  interest  hereby 
secured,  as  also  of  the  said  sum  of  1,500/,  so  secured  thereon  as 
aforesaid.  [Here  insert  declaration  that  powers  of  sale  in  original 
mortgage  shall  extend  also  to  further  charge  ;  and  also  covenant  for 
payment  of  principal  and  interest  secured  hy  way  of  further  charge  ; 
and  for  further  assurance,  as  in  last  precedent,  clauses  6,  7,  8, 
pp.  323,  324.] 

In  witness,  &c. 
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No.  III. 


MORTGAGE  BY  WAY  OF  FURTHER  CHARGE  TO  SECURE  EXIST- 
ING DEBTS  AND  A  FURTHER  SUM  ADVANCED  TO  THE 
MORTGAGOR  ON  THE  EXECUTION  OF  THE  DEED  OF  FUR- 
THER CHARGE;  COPYHOLD  ESTATES  PURCHASED  SUBSE- 
QUENTLY TO  THE  EXECUTION  OF  THE  MORTGAGE  BEING 
ADDED  BY  WAY  OF  FURTHER  SECURITY,  (a) 


1.  Parties. 

2.  Recital  of  surrender  or  copyholds 

to  mortgagor's  use. 

3.  That    principal    is  still  due,    to- 

gether with  an  arrear  of  inte- 
rest. 

i.  Also  that  money  has   been  from 
time  to  time  advanced  to  mort- 


gagor, who  requires  a  stil  Ifurther 
advance. 

5.  Testatum,     by    which     mortgagor 

further     charges    the    freehold 
property. 

6.  Covenant  to   surrender   copyholds 

to  mortgagee's  use. 

7.  Proviso  for  redemption. 


1.  THIS  INDENTURE,  made  the      day  of  A.D.  18    ,  p.rt«8. 
Between  {mortgagor)  of,  &c,  of  the  one  part,  and  {mortgagee) 

of,  &c,  of  the  other  port.     Whereas   [IIebe  recite  original 
mortgage^  ut  antCy  No.  I.,  clause  2,  p.  320.] 

2.  And  whereas  at  a  Court  Baron  for  the  manor  of  B.,  in  the  RMtelcf 


(a)  Although  as  a  general  rule  a  mortgagee  who  makes  a  further  advance,  pyaetieal 
after  a  notice  of  a  puisne  incumbrance  is  ]>oKtponcd  until  that  incumbrance  is  oUerratkn*. 
satisfied,  still  this  rule  only  holds  where  the  original  mortgage  is  for  a  fixed  and 
stated  sum  ;  for  where  a  mortgage  is  made  to  secure  future  advances,  a  subse- 
quent loan  in  pursuance  of  those  terms  would  have  a  priority  over  a  second 
mortgage,  notwithstanding  the  first  mortgagee  had  express  notice  of  the  puisne 
mortgage  at  the  time  he  made  his  further  advance:  {Gordon  r.  Graham,  2 
Vin.  Abr.  52  ;  KeriioN  v.  Bttk^ll,  2  Eden,  IJO;  Coote  Mort.  513.) 
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Mortgage  by 
way  of 
further    Charge 
to  secure 
existing  Debts, 
and  a  further 
Sum  advanced 
to  the  Mort- 
gagor on  the 
execution  of  the 
Mortgage,  ^c. 

copyholds  to 
mortgagor's  use. 

That  principal, 
together  with 
an  arrear  of 
interest  is  still 
due. 


county  of  C,  on  the  day  of  the  said  {mortgagor)  was 

admitted  tenant  of  the  copyhold  hereditaments  and  premises  here- 
inafter described.  To  Hold  the  same  with  the  appurtenances 
unto  the  said  {mortgagor),  his  heirs  and  assigns  for  ever,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor,  subject 
to  the  rents,  heriots,  suits  and  services  therefore  due  and  of  right 
accustomed. 

3.  And  whereas  the  said  principal  sum  of  1,500/.,  together 
with  the  sum  of  75/.  for  an  arrear  of  interest,  is  now  due  to  the 
said  {mortgagee),  upon  his  said  hereinbefore  recited  mortgage 
security. 


Also  that  money      4^  ^jjjj  WHEREAS  the  Said  {mortgagor)  is  further  indebted  to 

has  been  from  ^  .7   ^7      / 

time  to  time  the  Said  {mortgagee)  in  the  sum  of  225/.  for  money  lent  and 
mortgagor,  who  advanced  by  the  said  {mortgagee)  to  the  said  {mortgagor),  at  various 
farthCTrdvTnce  *^™6S.  And  WHEREAS  the  Said  {mortgagor)  hath  also  requested 
the  said  {mortgagee)  to  lend  him  the  further  sum  of  200/.,  which 
the  said  {mortgagee)  has  agreed  to  do  on  having  the  whole  of  the 
moneys  so  due  to  him  as  aforesaid,  as  also  the  said  sum  of  200/. 
intended  to  be  now  advanced,  secured  by  way  of  further  charge  on 
the  freehold  hereditaments  and  premises,  and  by  a  mortgage  of  the 
said  copyhold  hereditaments  and  premises  in  manner  hereinafter 
appearing. 


Testdtmn,  by 
which  mort- 
gagor further 
charges  the 
freehold  pro- 
perty. 


5.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  said  sum  of  1,500/. 
so  due  and  owing  from  the  said  {mortgagor)  to  the  said  {mortgagee) 
as  aforesaid,  as  also  in  consideration  of  the  said  sum  of  75/.  so 
now  due  for  interest  as  aforesaid ;  also  in  consideration  of  the  said 
sum  of  225/.  so  due  and  owing  from  the  said  {mortgagor)  to  the 
said  {mortgagee),  for  moneys  so  lent  and  advanced  as  aforesaid ;  and 
also  in  consideration  of  the  sum  of  200/.  sterling  paid  by  the  said 
{mortgagee)  to  the  said  {mortgagor)  on  the  execution  hereof,  the 
receipt  6i  which  said  last-mentioned  sum  of  200/.,  and  that  the 
said  several  sums  of  75/.  and  225/.,  as  well  as  the  said  sum  of 
1,500/.  are  still  due  and  owing  from  the  said  {mortgagor)  to  the 
said  {mortgagee),  the  said  {mortgagor)  doth  hereby  acknowledge 
and    therefrom   doth   acquit,   release,   exonerate,  and  for  ever 
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Uischargo  the  eaiil  {mortgagee\  hie  heirs,  executors,  adininiatrators      No.  IIL 
and  MsignB,  He  the  said  {mortgagor)  DOTH  by  these  presents,  for    Morigagt  if 
himself,  his  heirs,  executors  aud  administrators,  covenant,  promise  jy^char^ 
and  agree  with  and  to  the  said  {mortgagee)^  his  heirs,  executors,  ^JJJJ'JJ^ 

lulministrators  and  assignB,  that  the  said  freehold  hereditaments  and  amda/wrikmr 

.  Ski  iicftiicwrf 

premises  so  as  aforesaid  granted,  released  and  assured  unto  and  to  totUMoHga0at 
the  use  of  the  {niortgagee)^  in  and  by  the  said  hereinbefore  recited  ^^jg^oiKj^iAa 
indenture  of  the  day  of  ,  and  every  part  of  the  same,  ^<«1y«v«»  ^ 

with  the  appurtenances,  shall  from  henceforth  be  a  security  for, 
and  be  charged  and  chargeable  with,  as  well  the  said  sum  of 
l,500t  so  as  aforesaid  advanced  by  the  said  {mortgagee)  to  the  said 
{mortgagor)^  as  of  the  said  several  sums  of  75/!.,  225/.,  and  200/., 
making  altogether  the  sum  of  500/.,  due  and  owing  from,  or  now 
advanced  to,  the  said  {mortgagor)  by  the  said  {mortgagee)  with 
interest  for  the  same  sums  respectively,  at  the  rate  of  5/.  for  every 
100/!.  by  the  year;  and  that  the  said  freehold  hereditaments  aud 
premises,  or  any  part  of  the  same,  shall  not  be  redeemed  or 
redeemable  either  at  law  or  in  equity,  until  both  the  said  sums  of 
1,500/1  and  500/.,  making  together  the  sum  of  2,000/1  and  interest 
for  the  same  respectively,  at  the  rate  aforesaid,  shall  be  fully 
satisfied  and  discharged. 

6.  And  this  Indenture  further  witnesseth,  that  for  the  corenant  to 

,  ,  .  ,      surrender 

considerations  aforesaid,  and  for  the  more  effectually  securing  the  oopyboUa  to 
rcpaynient  of  the  said  several  sums  of  1,500/.,  75/.,  225/.,  and  JJ[***^* 
200/.,  making  together  the  sum  of  2,000/.  and  interest,  he  the 
said  {mortgagor)  doth  hereby  for  himself,  his  heirs,  executors  and 
administrators,  covenant  [Continue  covenant  from  mortgagor 
to  surrender  copgholds  to  mortgagee's  use,  and  in  the  meantime  to 
stand  pouessed  thereof  in  trust  for  mortgagee,  ut  ante.  Section  IV., 
No.  III.,  ckuses  3,  4  and  5,  pp.  202  to  204.] 

7.  Provided  always,  that  if  the  said  {mortgagor),  his  heirs,  Ptotmo  for 
executors,    administrators   or  assigns,   shall   on   Uie  day   of 

next,  imy  unto  the  said  {mortgagee),  his  executors, 
administrators  or  assigns,  the  full  sum  of  2,000/L  sterling,  to- 
gether with  interest  for  the  same,  at  the  rate  of  5/.  for  every 
100/.  by  the  year,  without  deduction,  then  the  said  {mortgagee), 
his  heirs  or  Maigns,  will,  at  the  request  and  costs  of  the  said 
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No.  III.  (mortgagor)^  his  heirs  or  assigns,  reconvey  and  reassure  all  and 
Mortgage  6y  singular  the  Said  freehold  and  copyhold  or  customary  heredita- 
furS Charge  ^6nts  and  premises,    including  as   well  those    mentioned    and 

to  secure     comprised  in  the  said  firstly  hereinbefore  recited  indenture,  as  also 

existing  Debts,  ^  •'  _ 

anda  further  the  Said  copyhold  or  customary  hereditaments  and  premises  hereby 

Sum  advanced  ,         ,  i         i        •  i      i     • 

to  the  Mortgagor  Covenanted  to  be  surrendered,  with  their  respective  appurtenances, 
execution  of  the  ^*°^^  ^^®  ^^^^  (mortgagor)^  his  appointees,  heirs  or  assigns,  free 
Mortgage,  fc.  from  all  incumbrances  created  therein  by  the  said  (mortgagee),  his 
executors,  administrators  and  assigns.     [Add  covenant  from  mort- 
gagor to  pay  the  whole  of  the  sums  secured  as  on£  entire  sum  of 
2,000Z.  and  interesty  as  in  clause  7,  ante,  No.  I.,  p.  323.J 

In  witness,  &c 
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SSI 


No.   IV. 


FURTHER  CHARGE  WHERE  MORE  PROPERTY  IS  ADDED; 
THE  ADDITIONAL  PROPERTY  BEING  CONVEYED  BY  APPOINT- 
MENT AND  RELEASE;  A  NEW  PROVISO  FOR  REDEMITION 
AND  FRESH  POWERS  OF  SALE  BEING  GIVEN.  VARIATION 
WHERE  A  POWER  IS  TO  BE  SUPERADDED  TO  REDEEM  IN 
PARCELS. 


1.  Parties 
2 


Of  conveyance  to  mortgagor  of 
additional  property. 

Of  agreement  for  further  charge. 

Mortgagor  charges  mortgaged  pre- 
misM  with  further  advance. 


5.  Proviso  for  redemption. 

6.  Declaration  that  power  of  sale  shall 

extend  to  further  advance. 

Superadded  Clause. 
A.  Power  to  redeem  in  parcels. 


1.  TfflS  INDENTURE,  made  the       day  of       A.D.  185  ,  P«tie 
Between  {mortgagor)^  of,  &c,  of  the  one  part,  and  {mortgagee), 

of,  &c,  of  the  other  part.     [Insert   recUal  of  mortgage,  ut  ante, 
Na  L,  clause  2,  pp.  320.] 

2.  And  whereas,  by  indenture  dated  on  or  about  the 
of        in  the  year 

the  first  part,  the  said  {mortgagor)  of  the  second  part,  and  {mart-  P^P^' 
gagor't  dower  trustee),  of  the   third   part,  the  hereditaments  and 
premises  hereinafter   described,   and  which   are  intended    to  be 
hereby  appointed,  (a)  were  conveyed  and  assured,  and  now  stand 
limited  to  such  uses  as  the  said  {mortgagor)  shall  by  deed  appoint, 


day  Of  < 
,  and  made  between  {vendor).  Esquire,  of  of  «d«iitiaaal 


(a)  If  the  premises  are  also  to  be  cooveyed  by  grant  and  rakass,  add 
«  and  a|80  granted  and  released.** 
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No.  IV.       and  in  default  thereof,  to  the  use  of  the  8aid  (mortgagor)  for  life, 

Further  Charge  Without  impeachment  of  waste,  with  a  limitation  to  the  use  of 

L^added^-^  ^  ^^^  ^^^^  {dower  trustee),  his  executors  and  administrators,  during 

the  additional  ^jjg  jjfg  Qf  g^^^   jj^  trust  for  the  Said  (mortgagor)  and  his  assigns ; 

Froperty    being  \  ^   if      j  cs       » 

conveyed  by    with  the  ultimate  limitation  to  the  use  of  the  said  (mortgagor). 

Appointment,    ■,.■,.  ■, 

^c.        nis  heirs  and  assigns  tor  ever. 

That  principal  3.  And  WHEREAS  the  Said  principal  sum  of  1,000/.  still  remains 
that  all  interest  duc  to  the  Said  (mortgagee),  upon  his  said  hereinbefore  recited 
dfscharged.       mortgage  security,  but  all  interest  for  the  same  has  been  duly  paid 

up  to  the  day  of  the  date   hereof,  as  the  said  (mortgagee)  doth 

hereby  acknowledge. 

Of  agreement  4.  And  WHEREAS  the  said  (mortgagee),  upon  the  application 
charge.  ^nd  at  the  request  of  the  said  (mortgagor),  hath  agreed  to  advance 

the  said  (mortgagor)  the  further  sum  of  500/.,  upon  having  the  re- 
payment thereof,  and  interest,  secured  to  him  by  a  further  charge 
of  the  said  mortgaged  hereditaments  and  premises,  and  by  a  con- 
veyance of  the  hereditaments  and  premises  comprised  in  the  said 
hereinbefore  recited  indenture  of  release  of  the  day  of        , 

in  manner  hereinafter  appearing. 

Testatum :  5.   NoW  THIS  INDENTURE  WITNESSETH,  that   in  pursuance  of 

chargeTmort-  ^^®  ^^^^  rccitcd  agreement,  and  in  consideration  of  the  sum  of 
gaged  premises  1  000/.  Sterling  SO  duc  from  the  said  (mortgagor)  to  the  said  mort- 

with  further  *=    ^  ^  .  . 

advance.  gag^e)  as  aforesaid,  and  also  in  consideration  of  the  further  sum  of 

500/.  sterling  this  day  paid  by  the  said  (mortgagee)  to  the  said 
(mortgagor),  the  receipt  of  which  two  several  sums  of  1,000/.  and 
500/.,  making  together  the  sum  of  1,500/.,  the  said  (mortgagor) 
hereby  acknowledges  and  therefrom  doth  release,  exonerate  and 
for  ever  discharge  the  said  (mortgagee),  his  heirs,  executors,  ad- 
ministrators and  assigns ;  He  the  said  (mortgagor),  doth  by  these 
presents,  for  himself,  his  heirs,  executors  and  administrators,  cove- 
nant, declare  and  agree  with  and  to  the  said  (mortgagee),  his  heirs, 
executors,  administrators  and  assigns,  that  the  said  hereditaments 
and  premises  hereinbefore  described,  and  so  as  aforesaid  conveyed 
and  assured  unto  and  to  the  use  of  the  said  (mortgagee),  his  heirs  and 
assigns,  with  their  appurtenances,  shall  from  henceforth  be  a  security 
for,  and  be  chargeable  with,  as  well  the  said  sum  of  1,000/.,  so  as 
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aforesaid  advanced  by  the  said  {mortgagee)  to  the  said  {mortgagor)^       No.  IV. 
as  also  of  the  said  euin  of  600/.  now  advanced  by  the  Baid  {mart-  Fmnher  ckarg* 

to  the  aaid  {mortgagor\  with  interest  for  the  same  euma     u^ddtd; 
r»  >l't  ctively  at  the  rate  of  4/.  for  every  lOOZ.  by  the  year ;  and  that  ;^**f^**^j 
thu  tioine  hereditaments  and  premises  shall  not  be  redeemed  or    eomt^ndbg 
redeemable,  either  at  law  or  in  equity,  until  both  the  said  sums  of         ^ 
1,000/.  and  500/.,  and  interest  for  the  same  respectively  at  the  rate 
aforesaid,  shall  bo  fully  satisfied  and  discharged.     [Insert  here 
short  form  of  appointment  and    release,   and  habendum,   ut  ante. 
Section  IL,  No.  II.,  ckuses  4  and  5,  pp.  45,  46.] 

6.  And  it  is  hereby  declared  that  the  power  of  sale  con-  Declaration  tut 
tained  in  the  said  hereinbefore  mentioned  indenture     [Continue  Siijrext«jdu> 
declaration  that  power  oj"  sale  contained  in   the   original  mortgage  ^^"^^"^^""^ 
shall  extend   to  the  further  advance,   ut  ante,   No.  L,  clause  6, 
p.  323.](/>) 


(jb)  If  the  mortgagor  is  to  be  empowered  to  redeem  Id  parcels,  insert  here — 

A.  Provided  also,  and  it  is  hereby  further  declared  Powo-to 
AND  AGREED,  that  notwithstanding  such  default  as  aforesaid,  the  JJ||^" 
said  {mortgagor),  his  heirs  or  assigns,  shall  be  entitled,  at  any  time 
after  such  default,  until  the  exercise  of  the  aforesaid  power  of  sale 
or  the  absolute  foreclosure  of  the  equity  of  redemption  of  the 
said  mortgaged  premises,  upon  giving  six  calendar  months  previous 
notice  thereof  in  writing  to  the  said  {mortgagee),  his  executors, 
administrators  or  assigns,  or  leaving  the  same  at  his  or  their  last 
or  usual  place  of  abode  in  England,  to  redeem  either  the  heredita- 
ments and  premises  comprised  in  the  said  hereinbefore  firstly 
recited  indenture,  or  tlie  hereditaments  and  premises  hereby 
granted  and  released;  on  payment  to  the  said  {mortgagee),  his 
executors,  administrators  or  assigns,  in  respect  of  the  said  first- 
mentioned  premises,  of  the  sum  of  1,000/.  sterling,  together  with 
such  interest  for  the  same  at  the  rate  of  4/.  for  every  100/.  by  the 
year  as  shall  be  then  due ;  or  on  payment  unto  the  said  {mort- 
gagee), his  executors,  administmtors  or  assigns,  of  the  sum  of 
500/.  and  interest  at  the  rate  and  as  aforesaid,  in  respect  of 
the  said  premises  hereby  granted  and  released ;  and  upon  such 
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No.  IV.       

Further  Charge  payment  or  payments  being  so  respectively  made  as  aforesaid,  the 

is  adM,^^ ^  s^^^  (mortgagee),  his  heirs  or  assigns,  will  at  the  request  and  costs 

P^ ^^'^T^  ^^  ^^^  s^^^  iniortgagor\  his  appointees,  heirs  or  assigns,  reconvey 

conveyed  hy    the  hereditaments  and  premises  so  to  be  redeemed  as  aforesaid, 

fc.      '   unto  the  said  (mortgagor),  his  heirs  and  assigns,  or  to  such  uses  as 

he  or  they  shall  direct,  free  from  all  incumbrances  created  therein 

by  the  said  (mortgagee)^  his  heirs  or  assigns."  * 

Mortgagor  not        *  The  power  to  redeem  in  parcels  is  often  a  very  important  clause,  wliere 
entitled  to  several  distinct  estates  are  included  in  the  same  mortgage,  and  it  is  at  all 

redeem  part  of  probable  the  mortgagor  may  be  desirous  of  redeeming  some,  and  allowing  the 
the  property  ygg^  jq  remain  upon  the  mortgage  security ;  for  in  the  absence  of  some  stipula- 
tion to  that  effect,  where  several  estates  are  mortgaged  by  the  same  mortgagor 
to  the  same  mortgagee,  the  former  will  not  be  entitled  to  redeem  any  one  or 
more  of  the  estates  without  redeeming  the  whole,  notwithstanding  such  mort- 
gages may  have  been  made  at  distinct  and  separate  times,  and  to  secure  several 
and  distinct  debts:  {Trebourg  v.  Lord  Pomfret,  cited  Ambl.  733;  Ex  parte 
Carter,  ib. ;  Ireson  v.  Denn,  2  Cox,  425  ;  and  see  also  Shuttleworth  v.  Laycock, 
1  Vern.  245  ;  Pope  v.  Onslow,  2  ib.  377 ;  -Roe  d.  Kaye  v.  Soley,  2  Blackst.  726  ; 
Willie  V.  Lugg,  2  Eden,  78.)  The  circumstance  of  a  mortgage  comprehending 
property  of  different  tenures,  where  part  is  freehold  and  part  leasehold  or  copy- 
hold (Jones  V.  Smith,  2  Ves.  jun.  376 ;  6  ib.  229  J  2  Hughes  Pract.  Mort.  5) 
will  not  vary  the  rule. 


unless  he 
redeems  the 
whole. 
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No.  V. 


FURTHER  CHARGE  UPON  A  MORTGAGE  OF  A  LEASEHOLD 
DWELLING-HOUSE,  THE  HOUSEHOLD  FURNITURE  THEREIN 
CONTAINED  BEING  ASSIGNED  AS  AN  ADDITIONAL  SECU- 
RITY, (a) 


1.  Parties. 

2.  Recital  of   mortgage  bj  waj  of 

uoderleasr. 

3.  Of  agreement  for  further  advance. 

4.  Testatum,    hj  which    mortgagor 

further  charges  mortgaged  pre- 
mises. 


5.  Further  testatum,  by  which  mort- 

gagor assigns  household  furni- 
ture. 

6.  Habendum. 

7.  Declaration  that  power  of  sale  shall 

extend  to  further  advance. 


1.  THIS  INDENTURE,  made  the        day  of      A.D.,  18 
Between  [Describe  same  parties  as  in  last  precedent.'] 


Parties. 


2.  And  whereas  by  indenture  dated  the         day  of  ,  B«dtal  of  tnort- 

madc  between  the  said  {mortgagor)y  of  the  one  part,  and  tlie  said  SSriisfc 
{mortgagee^  of  the  other  part,  the  said  {mortgagor)  demised 
ALL,  &c  [describe  parcels']  with  their  appurtenances,  unto  the 
said  {mortgagee^  his  executors,  administrators  and  assigns,  from 
thenceforth,  for  all  the  unexpired  residue  of  a  cer^n  term  of  ninety- 
nine  years  absolute,  {b)  except  the  last  day  thereof;  subject  to 
a  proviso  for  making  void  the  said  term,  on  payment  by  the  said 
{mortgagor)^  his  executors,  administrators  or  asugns,  unto  the  said 
{mortgagee)^  his  executors,  administrators  or  assigns,  of  the  sum  of 

(a)  See  pnotkal  observations  upon  bills  of  sale  of  household  ftimiture,  «i/e, 
p.  291.  note  (a). 

(6)  If  the  lease  is  determinable  upon  lives,  substitute  for  "  absolute**— 
**  determinable  on  the  decease  of  three  lives  as  therein  mentioned.** 


. 


gaged  premises. 
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No.  V.  750Z.  and  interest  at  the  rate  of  51.  for  every  lOOZ.,  by  the  year  on 
Further  Charge  a  Certain  day  therein  mentioned,  and  since  past ;  and  also  subject 
^geofaLease-  *^  *^^  powcrs  of  Sale  therein  contained.  [Insert  recital  that 
hold  Dwelling-  principal  IS  Still  diie,  and  that  all  interest  has  been  duly  paid;  ut  ante^ 

~  '     No.  IV.,  clause  3,  p.  332] 

Of  agreement  3.  And  WHEREAS  the  Said  (jnortf/agor)  having  occasion  for  the 
advaace.^^  further  sum  of  250Z.,  has  requested  the  said  (mortgagee)  to 
advance  him  the  same  on  the  security  of  the  said  messuage  or 
dwelling-house  and  premises,  as  also  of  the  household  furniture, 
utensils,  and  effects  therein  contained,  which  the  said  {mortgagee') 
has  agreed  to  do. 

Testatum,  by  4.    NoW  THIS   INDENTURE  WITNESSETH,   that  in  pursuance  of 

gagor  further  ^^^  ^aid  recitcd  agreement,  and  in  consideration  of  the  sum  of 
charges  mort-  750/.  go  due  from  the  said  (mortqaqor)  to  the  said  (mortqaqee)  as 
aforesaid,  and  also  in  consideration  of  the  further  sum  of  250?. 
sterling  paid  by  the  said  (mortgagee)  to  the  said  (mortgagor)  on  the 
execution  hereof,  the  receipt  of  which  said  two  several  sums  of 
7501.  and  250Z.,  making  together  the  sum  of  1,000Z.,  the  principal 
sum  intended  to  be  hereby  secured,  the  said  (mortgagor)  hereby 
acknowledges,  and  therefrom  doth  release  and  for  ever  discharge 
the  said  (mortgagee),  his  heirs,  executors,  administrators  and 
assigns,  HE  the  said  (mortgagor)  doth  hereby  for  himself,  his  heirs,  , 
executors  and  administrators,  covenant  with  the  said  (mortgagee)^ 
his  executors,  administrators  and  assigns,  that  the  said  messuage  or 
dwelling-house  so  as  aforesaid  assigned  unto  the  said  (mortgagee), 
his  executors,  administrators  and  assigns,  for  all  the  unexpired 
residue  of  the  said  term  of  ninety-nine  years,(c)  with  their  appurte- 
nances, shall  from  henceforth  be  a  security  for,  and  be  chargeable 
with,  as  well  the  said  sum  of  75  OZ.  so  as  aforesaid  advanced  by 
the  said  (mortgagee)  to  the  said  (mortgagor),  as  also  of  the  sum  of 
250Z.  now  advanced  by  the  said  (mortgagee)  to  the  said  (mortgagor), 
with  interest  for  the  same  sums  respectively  at  the  rate  of  51.  for 
every  1 00/.  by  the  year ;  and  that  the  said  messuage  or  dwelling- 


(c)  If  the  leaae  is  determinable  on  lives,  add  here — 
"  determinable  as  aforesaid." 
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house  nnd  prcraiMs  shall  not  be  redeemed  or  redeemable,  either      No,  V." 
at  law  or  in  equity,  until  both  the  said  sums  of  750/.  and  250/.,  Fmiher  Ckargt 
and  interest  for  the  same  respectively  shall  be  fully  satisfied  ^''^^  ^^o/aUatt- 
discharged.  ^"tUT^d^ 

5.  And  this  Indenture  albo  witnessetii,  that  for  the  con-  rnnhw  t«eto- 

tiUD.  by  which 
sidcrations  hereinbefore  expressed,  the  said  {mortgagor)  doth  by  oortcagor  •»- 

these  presents  assign  and  transfer  unto  the  said  {mortgagee),  all  and  'J^'toje 

singular  the  household  goods,  furniture,  utensils  and  implements, 

which  are  now  in,  about,  or  belonging  to  the  said  messuage  or 

dwelling-house   and   premises,   and   which   are   enumerated   and 

described  in  the  schedule  hereunto  annexed,  and  all  the  estate, 

right,  title  and  interest,  both  legal  and  equitable,  of  him  the  said 

{mortgagor)  therein. 

6.  To    have,    hold,    take   and    ENJOT    the    said    household  Habeadmn. 
furniture,  utensils,  effects,  and  all  and  singular  other  the  premises 
hereby  assigned  unto  the  said  {mortgagee),  his  executors,  adminis- 
trators and  assigns,  as  his  and  their  own  proper  chattels  and 
effects. 

7.  And  it  is  hereby  declared,  that  the  powers  of  sole  DwUntion  that 
contained  in  the  said  hereinbefore  recited  indenture  of  mortgage,  ^]ji^extend*to 
shall  extend  to  the  said  household  furniture,  utensils  and  effects  ^'«  further 

adranoea. 

hereby  assigned,  and  comprise  as  well  the  said  sum  of  250/. 
now  advanced,  as  the  said  sum  of  750/.  thereby  secured,  and 
interest  to  accrue  in  respect  of  the  same  sums  respectively,  in  the 
same  manner  as  if  the  said  sum  of  250/.  had,  together  with 
the  said  sum  of  750/.,  and  the  said  household  furniture,  utensils 
and  effects,  been  originally  included  in  the  said  hereinbefore 
recited  mortgage  security.  [Add  covenant  to  pay  the  aggregate 
amount  secured  and  interest,  ut  ante.  No.  L,  clause  7,  p.  323.] 

In  witness,  &c 

The  Schedule  to  which  the  auove-^'bitten  Indenture 

REFERS. 
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Section  IX. 
TRANSFERS  OF  MORTGAGES. 


No.  I. — Transfee  of  Moetgagb  in  which  thb  Mobtgagob  dobs  not  con- 
cub.     Vaeiation  whebe   the   Mobtgagok's  Repbesentatives  hatb 

PAID   the   InTEBEST. 


No.  II. — Teansfeb  of  Moetgage  in  Fee  in  which  the  Mobtgagob  con- 
cubs,   SUBJECT  TO   A  NEW  PeOVISO   FOB  REDEMPTION  AND  FBESH  MoET- 

gage  Covenants. 

No.  m. — Teansfeb  of  Moetgage  in  Feb  and  fubtheb  Chaege,  subject 
to  a  new  Peoviso  foe  Redemption  and  feesh  Covenants.  Vaeia- 
tion WHEN  NEW  PeOPEBTT  IS  ADDED  TO  THE  MoETGAGE   AsSUBANCB. 

No.  rV. — ^Teansfeb   of   Moetgage   of   Leasehou)  Peemises  which  have 

BEEN  MoBTGAGED  BY  WAY  OF  UndEELEASE,  THE  TeANSFEB  BEING 
MADE  BY  THE  MoBTGAGEE  WITHOUT  THE  MoBTGAGOB's  CONCUB- 
BENCE. 


No.  V. — Teansfeb  of  Moetgage  which  has  been  effected  by  Tenant  in 

TAIL  without   the    CONSENT   OF   THE   PbOTECTOE  ;     AND    ALSO     FUETHEE 

Chaege  to  a  new  Lendee,  the  Base  Fee  cbeated  by  the  fobmee 
Moetgage  being  conveetbd  into  a  Fee-Simple  absolute  by  the 
fbbsent  Assubancb. 


No.  VI. — Teansfeb  of  Moetgage,  and  fubtheb  Chaege,  whebe  the 
Mortgaged  Peemises  webe  obiginally  demised  fob  a  Teem,  but 
abb  how  Conveyed  in  Feb. 


No.  Vn. — Teansfeb  of  Moetgage  op  Copyholds,  which  the  Mobtgagob 
has  subeendebbd,  but  to  which  the  Mobtgagee  has  not  been 
admitted,  the  Mobtgagob  making  a  feesh  Subbendeb  to  the 
Tbansfebee's  Use. 

No.  VIII. — Transfer  of  Mortgage  where  the  Estate  originally 
mortgaged     was    a    Contingent    Estate^     but    which    became 
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AMomii  munovvrrvr  to   thr    MurrcArsK;   AsnTBBB    Ectatb   m 

FmI-MMTUI      WMIHO     ADDBD     AS     AX     ADDITIOHAL     SkCUKITT     VVOtl     A 
COniDBBABU   rVBTHKB   AdVANCB    DKINQ   MADB. 

No.  IX.  Tbaksfbb  or  Mobtoaor  or  Fbbehold  and  Leasriiou)  Proi>krtt 

BT     THB     HbIB     and       ExKCUTUB     Or    A     DRCEASBD    MoRT(;AGKK,     TUB 
MoBXaACOB  OOMCDBBIKO. 

No.  X.  TBARsrRB  or  Mobtoaqif   in  F^b  or   a  Fbbbhold  Ebtatb,  whbrb 

A    CO.HRinBRABLR     PoRTION    or    THK    MoBTOAOR     DbBT   HA8   BBBN    PAID 

orr,  TUR  Mobt<jAgob  uking  a  concubbimg  Pabty. 

No.  XI.  TBAKsrRB.or   Mortgage  wiiem   made  ro9  a  lesseb  Sum  than  is 
Dub  OX  tub  pBiqiMAL  Mortgage. 


VOL.  II. 
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CONCISE  PRECEDENTS  IN 


No.   I. 


TRANSFER  OF  MORTGAGE  IN  WHICH  THE  MORTGAGOR  DOES 
NOT  CONCUR.  VARIATION  WHERE  THE  MORTGAGOR'S  RE- 
PRESENTATIVES HAVE  PAID  THE  INTEREST. 


1.  Parties. 

2.  Recital  that  default  was  made  in 

payment. 

3.  That  principal  is  still  due,  but  that 

all  interest  has  been  duly  paid. 

4.  Of  agreement  for  loan. 

5.  Testatum,    by  which    mortgaged 

premises    are    conveyed,    and 
mortgage  debt  assigned. 

6.  Covenant  from  transferror  that  he 

has  done  no  act  to  incumber. 

7.  That  he  has  not  received  the  mort- 

gage debt. 

8.  That  he  will  not  revoke  power  of 

attorney. 

9.  Covenant  from  transferree  to  in- 

demnify   transferror  from    all 


costs  in  respect  of  actions,  &c.     • 
prosecuted  under  power  of  at- 
torney. 


Variation  Clauses. 

A.  Recital    that  transferror   has    re- 

ceived the  interest  from  the 
tenants. 

B.  Recital    of   death    of    mortgagor 

leaving  a  will  whereby  he  had 
appointed  executors,  but  had 
made  no  disposition  of  his 
equity  of  redemption. 

C.  That  principal  still   remains  due, 

but  that  all  interest  has  been 
paid  by  mortgagor's  representa- 
tives. 


Parties.  1.  THIS  INDENTUKE,  made  the        day  of       ,  A.D.  185  , 

Between  (transferror)  of,  &c.,  of  the  one  part,  and  (transferree)^ 
of,  &c.,  of  the  other  part.  [Insert  recital  of  conveyance  in  fee  hy 
way  of  mortgage^  ut  ante.  Section  VIII.,  No.  I.,  clause  2,  p.  320.] 

The  default  2.  And  WHEREAS  default  was  made  in  payment  of  the  said 

P^ment.^  °      8um  of  1,000Z.  and  interest,  at  the  time  appointed  by  the  said 
hereinbefore  recited  proviso  for  redemption. 


That  principal 
is  still  dae, 


3.  And  whereas  the  said  principal  sum  of  1,000/.  still  remains 
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due  and  owing  to  tho  said  {transferror)  upon  his  Raid  horeinbcfore        No.  I. 
recited  mortgage  security,  [but  all  interest  has  been  paid  up  to  the    Trmrfn-  ^ 
day  of  the  date  of  these  presents,  as  the  said  {transferror)  doth      **^23k  *" 
hereby  acknowledge.]  {a)  ^'"^^'S^L^T 

~~"  ""  bot  that  all 

intamt  baa 
(a)  Where  the  interest  has    been  paid   by  the   mortgai;or,  he  himself  vs  •*•"  •'"'J  I*»^- 
prenerally  a  concurrinflf  party  to  the  transfer,  but  even  when  paid  by  other  parties,         ";    ~ 
it  is  not  necessary  that  it  should  be  so  stated.    When  the  interest  is  paid  by  "'***'*■' 
third  parties,  it  generally  happens  that  this  is  done  by  the  tenants  of  the  pro-  '"''^*' 
perty,  in  consequence  of  notice  from  the  mortgaKee  to  that  effect ;   or  such 
fiayment  has  been  made  by  the  trustees  or  executors  of  a  deceased  mortgagor, 
the  heir  beintr  an  infant,  incajMible  of  bein^;  a  party  to  the  deed  of  transfer.     In 
the  former  case,  the  clause  A.  immediately  below  may  be  inserted ;  and  in  the 
latter  cases,  the  clauses  B.  and  C.  next  immediately  following;:,  wherein  are 
recited  the  facts  of  the  death  of  the  mort(i[agor  leavini;  an  infant  heir,  and 
the  p«Tment  of  the  interest  by  his  personid  representatives  or  the  trustees  of 
hia  will. 

In  clause  4,  where  the  interest  has  been  received  out  of  the  rents  and  profits, 
substitute  for  words  within  brackets — 

A.  "bat  the  said  {transferree\  having  given  notice  to  the  tenants  Radtai  that 
in  poeaeaaion  of  the  said  mortgaged  premises  to  pay  over  to  him  J^SroJube^ 
the  rents  and  profits  of  the  same  premises,  he  hath  thereby  and  1?^"**  '"^ 
thereout  receivetl  the  whole  of  the  interest  due  to  him  upon  his 

said  recited  mortgage  security  up  to  the  day  of  the  date  of  these 
presents." 

If  the  mortfragee  has  died  leaving  an  infant  heir,  substitute  for  clause  4  the 
two  following : — 

B.  And  wuereab  the  said  {mortgagor)  died  on  the  day  R«cita]  of 

of  last,  having  duly  made  and  published  his  last  will  and  pi^or Icavii^a 

teatament  in  writing,  dated  the  24th  day  of  October,   18     ,  and  *"^*''^ 
appointed  {executors)  joint  executors   in  trust   thereof,  who  duly  "•««««,  bat 
proved  the  same  in  the  Prerogative  Court  of  the  Archbishop  of  '"f'^'ir  of 
Canterbury ;  but  the  said  {mortgagor)  made  no  disposition  of  his  r^j^^ui^ 
real  eatatea,  in  consequence  whereof  the  equity  of  redemption  of 
the  said  mortgaged  premises  descended  upon  {heir)y  his  eldest  son 
and  heir-at-law,  then  and  still  an  infant  under  the  age  of  twenty- 
one  jeara. 

C.  And  WBBREA8  the  said  principal  sum  of  1,00(M1  still  remains  That  prinripd 
due  and  owing  to  the  sud  {transferror)^  upon  his  said  recited  mort-  da«,  bot  Uut 

z  2 
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CONCISE  PRECEDENTS  IN 


No.  I. 

Transfer  of 

Mortgage  in 

which 

Mortgagor  does 

not  concur. 

Of  agreement 
for  loan. 

all  interest  has 
been  paid  by 
mortgagor's 
representatives. 

Important 
alterations  in 
this  law  of  the 
effects  of 
deceased 
mortgagors. 


4.  And  whereas  the  said  (transferror)  having  occasion  for  the 
said  sum  of  1,000/.,  the  said  (transferree)  hath  agreed  to  advance 

gage  security,  but  all  interest  for  the  same  has  been  paid  by  the 
said  {heir)  *  home  and  up  to  the  day  of  the  date  of  these  presents, 
as  the  said  (transferror)  doth  thereby  admit  and  testify. 


Preamble. 

Heir  or  devisee 
of  real  estate 
not  to  claim 
payment  of 
mortgage  out  of 
personal  assets. 


Not  to  affect 
rights  claimed 
nndcr  any  will, 
&c.  before  1st  of 
January,  18.55. 

Law  as  to  deeds 
and  vrills  made 
before  1855. 


*  If  the  mortgagor  died  prior  to  1855,  then  his  personal  representatives  would 
be  the  proper  persons  to  discharge  the  mortgage  debt,  and  in  that  case  their 
names  should  be  substituted  in  the  place  of  the  heir;  for  prior  to  the  act 
17  &  18  Vict.  c.  113,  the  heir  or  devisee  of  a  mortgagor  was  held  to  be  entitled 
to  come  upon  the  personal  estate  in  liquidation  of  the  mortgage  debt,  upon  the 
principle  that  the  personal  estate  being  increased  by  the  burden  thus  thrown 
upon  the  land,  should  therefore  be  the  primary  fund  to  exonerate  the  latter  from 
the  charge:  {Cope  v.  Cope,  2  Salk.  449;  Howell  v.  Price,  1  P.  Wms,  292; 
Johnson  v.  Milksopp,  2  Ves.  112;  Lutkins  v.  Lee,  Ca.  temp.  Talb.  54;  Gallon 
V.  Hancock,  2  Atk.  314;  Barnwell  v.  Lord  Cawdor,  3  Mad.  453;  Bickham  v. 
Crutwell,  3  Myl.  &  Cra.  763 ;  Halliwell  v.  Turner,  1  Russ.  &  Myl.  633 ;  Wythe  v. 
Henniker,  2  Myl.  &  Kee.  633.)  But  the  rule  or  principle  above  laid  down  did  not 
apply,  unless  the  mortgage  debt  was  created  by  the  mortgagor  himself ;  for  if  he 
bought  the  property  with  an  existing  mortgage  debt  upon  it,  the  heir  or  devisee 
must  have  taken  it  burdened  with  the  charge,  and  would  not  have  been  per- 
mitted to  throw  the  burden  of  the  debt  upon  the  personal  estate  {Noel  v. 
Lor d Henley,  7  Prl  241;  S.C.,  12i6.  313;  S.C.,  Daniel,  322);  but  by  a  recent 
enactment,  all  distinction  is  now  abolished,  so  far  as  relates  tothe  assets  of 
persons  dying  after  the  year  1854,  the  heir  or  devisee  in  either  case  being  pre- 
cluded from  making  any  claim  on  the  personal  assets  for  payment  of  the 
mortgage  debt :  (17  &  18  Vict.  c.  113.) 

The  act,  after  reciting  that  it  was  expedient  that  the  law  whereunder  the  real 
and  personal  assets  of  deceased  persons  are  administered,  should  be  amended, 
enacts,  that  when  any  person  shall,  after  the  31st  day  of  December,  1854,  die 
seised  of  any  estate  or  interest  in  land  or  other  hereditaments,  which  shall  at  the 
time  of  his  death  be  charged  with  the  payment  of  any  sura  or  sums  of  money 
by  way  of  mortgage,  and  such  person  shall  not  by  his  will,  or  deed,  or  other 
document  have  signified  to  the  contrary,  or  other  intention,  "  the  heir  or  devisee 
to  whom  such  lands  or  hereditaments  shall  descend  or  be  devised,  shall  not  be 
entitled  to  have  the  mortgage  debt  discharged  or  satisfied  out  of  the  personal 
estate,  or  any  other  real  estate  of  such  person,  but  the  land  or  hereditaments  so 
charged  shall,  as  between  the  different  persons  claiming  through  or  under  the 
deceased  person,  be  permanently  liable  to  the  payment  of  all  mortgage  debts, 
with  which  the  same  shall  be  charged,  every  part  thereof,  according  to  its  value, 
bearing  a  proportionate  part  of  the  mortgage  debts  charged  on  the  whole 
thereof ;  with  a  proviso  that  nothing  therein  contained  shall  diminish  any  right 
of  the  mortgagee  of  such  lands  or  hereditaments  to  obtain  satisfaction  of  bis 
mortgage  debt,  either  out  of  the  mortgagor's  personal  estate  or  otherwise ;  and 
with  a  further  proviso,  that  nothing  therein  contained  should  affect  the  rights  of 
any  persons  claiming  under  or  by  virtue  of  any  will,  deed,  or  other  documents, 
made  before  the  first  day  of  January,  1855  :  (sect.  1.) 

With  respect  to  wills,  deeds  and  other  documents  made  previously  to  1855, 
the  law  remains  unaltered  by  the  above  enactment ;  and  with  regard  to  any  of 
those  instruments  made  subsequently,  although  the  heir  or  devisee  are  entitled 
to  come  upon  the  personal  estate  in  discharge  of  the  mortgage  debt,  still  there 
is  nothing  in  the  act  to  prevent  a  mortgagor  from  making  the  personal  estate 
the  primary  fund  for  its  discharges,  as  the  act  only  applies  to  those  cases  where 
the  mortgagor  "  shall  not  by  his  will,  or  deed,  or  other  document,  have  signified 
any  contrary  or  other  intention." 


f 
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the  soiQC,  u|)on  having  a  transfer  of  the  eaid  mortgage  debt,  and  a       ^^  ^ 
conveyance  of  the   said    mortgaged   premises,  made   to   him,   in    Troi^ferqf 
manner  hereafter  appeormg.  ^SSi 

Mortgagor  doit 
moi  eoitoofr. 

5.  Now  THIS  Indenture  witness eth,  that  in  consideration       

of  the  sum  of  1 ,000/.  sterling,  paid  by  the  said  (transferree)  to  the  ^jji^jj  n,«^. 
said  (tnuuferror),  on  the  execution  hereof,  the  receipt  of  which  K"*^  ^HJI^d* 
the  8ud  (transferror)  hereby  acknowledges,  and  therefrom  doth  by  »nd  mott^age 
these  presents  release,  exonerate  and  for  ever  discharge  the  said 
{tratuferree)t  his. heirs,  executors,  administrators  and  assigns ;  HE 

the  said  (transferror),  doth  by  these  presents.  [Insert  assign- 
ment of  mortgage  debt;  habenduniy  and  power  of  attorney;  and 
further  testatum^  and  habendum  subject  to  subsisting  equity  of  redemp- 
tion, by  which  transferror  conveys  the  mortgaged  premises ;  ut  ante. 
Section  II.,  No.  XVIII.,  clauses  5  to  9  inclusive,  pp.  129  to  131.] 

6.  And  the  said  (transferror)  doth  hereby  for  himself,  his  heirs,  Cowmbi  from 
executors  and  administrators,  covenant  with  the  said  (transferree),  be  htm  dona 
his  heirs,  executors,  administrators  and  assigns,  that  he  the  said  ^^|^. 
(trunsferror)  hath  not  done  or  permitted  any  act  whereby,  or  by 

reason   or   means  whereof  the   said  hereditaments  and  premises  ^ 

hereby  granted  and  released,  or  any  part  of  the  same,  are  or  can 
be  incumbered. 

7.  And  also  that  the  said  (transferror)  hath  not  received  the  That  be  hat 
eald  principal  sum  of  1,000/.  or  any  part  thereof,  (c)  ,j„  n»ortg«ge 

debt. 

8.  And  further  that  the  said  (transferror),  his  executors  orTh»th«wiu 
adminititrators,  will  not  at  any  time  hereafter  revoke,  or  attempt  to  p^^^rf 
revoke,  the  power  of  attorney  hereinbefore  contained,  nor  disavow,  '^*«™^- 
discontinue,  release  or  discharge  any  action,  suit,  judgment  or 


(r)  This  oorenant  U  an  important  one  whenever  a  mortn^agor  is  not  a  partv ;  Ptymeats  lo  a 
for  if  a  mortffagor  makes  any  payments  to  a  mortg»fiee  in  reduction  of  the  mort(if«r,  b 
norlfiaff^  dcht  subsequently  to  the  time  of  payment,  he  w  ill  be  allowed  to  set  redactioo  «f 
these  payments  off  SRainst  a  transferree.  who,  without  hia  consent,  takes  a  mertcuii,  maj 
transfer  of  the  mortKage,  and  who.  under  such  circumstance,  must  take  the  bcaci-affsgaiDst 
transfer  upon  the  same  terms  as  the  mortgagee  himself  hrld  the  property :  ^'*  c^—  of  a 
{Askerhmrit  r.  JntoM,  3  Atk.  270;  ilaltkevt  r.  tVaUteyn,  4  Vea.  1.25,  oremiliog  ^f*"'^^^^. 
Otadwyn  v.  HUekmau.  2  Vem.  135  ;  Smith  v.  Pemberlom,  2  Freem.  IS4  ;   1  Cha.  '^  »W«**t 
Cas.  67;  see  also  Ckambfra  v.  Goldwim,  9  Vea.  264  ;  Btndtretl  v.  CatckpoU,  3 
Swanat.  79;  C'urew  r.JoAutom,  2  Sch.  &  Lef.  296;  2  liughea  I'raci.  Muru  184.) 
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No.  I.       execution,  to  be  brought  or  prosecuted  by  the  ^dXdi{transferree),  his 

Transfer  of   cxecutors,  administrators  or  assigns,  by  virtue  thereof,  without  the 

°^hKh  '"  previous  consent  in  writing  of  the  said  (transferree),  his  executors, 

Mortgagor  does  administrators  or  assigns,  or  the  rule  or  decree  of  some  court  of 

not  concur.  ^  °      ' 

equity. 


Covenant  from  9^  And  the  Said  (transferee)  doth  hereby  for  himself,  his  heirp, 
indemnify         cxGCUtors  and  administrators,  covenant  with  the  said  {transfeTror)^ 

transferror  from  !••  •  iii-i/' 

air  costs  in  his  cxecutors,  administrators  or  assigns,  that  he  the  said  (trans- 
actiras  °&c;  ferree\  his  heirs,  executors  or  administrators,  shall  and  will,  from 
prosecuted        time  to  time  and  at  all  times,  well  and  sufficiently  protect,  save 

under  power  _  ,  .  i-.'  \ 

of  attorney.  harmless  and  keep  indemnified  the  said  (transferror),  his  executors 
and  administrators,  and  his  and  their  lands  and  tenements,  goods 
and  chattels,  of  and  from  all  such  costs  and  damages  as  he  or  they 
shall  or  may,  from  time  to  time  or  at  any  time,  pay,  sustain  or 
become  liable  to,  for  or  on  account  of  any  action  or  suit  that  may 
be  brought  or  prosecuted  in  the  name  or  names  of  the  said  (trans- 
ferror), his  executors  or  administrators,  under  or  by  virtue  of  the 
power  of  attorney  herein1)^fiM»-  contained,  'Excepting  such  costs 
and  damages  only  as  shall  be   caused  by   or  through  the  wilful 

^  neglect    or  default  of  him  the  said  (^transferror),  his  executors, 

V,administrator8  or  assigns. 


9^«lMM> 


In  witness,  &c. 
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No.   II. 


TRANSFER  OF  MORTGAGE  IN  FEE,  IN  WHICH  THE  MORTGAGOR 
CONCURS,  SUBJECT  TO  A  NEW  PROVISO  FOR  REDEMPTION 
AND  FRESH  MORTGAGE  COVENANTS.(a) 


1.  Parties. 

3.  Of  af^reement  for  transfer. 

3.  Testatum. 

4.  HabeDdum. 


5.  Proviso  for  redemption. 

6.  Covenant  from  mort^^agor  for  pay- 

ment of  principal  interest. 

7.  For  good  right  to  convey. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  185  ,  Parties 
Between  (transferror)  of  &c,  of  the  first  part,  (mortgagor)  &c,  of 


(o)  It  was,  until  recently,  a  very  common  practice  in  transfers  of  mort-  pnfticml 
giffM,  even  where  the  mortgagor  concurred,  to  make  the  transfer  subject  to  the  obwrratioiu. 
subsisting  equity  of  redemption  and  original  mortgage  covenants,  for  the  pur- 
pose of  preventing  any  questions  from  being  raised  as  to  its  being  a  new  mort- 
ga({Vseeuhty,  and  therefore  requiring  an  ad  valorem  stamp  as  an  original  mortgagOi 
instead  of  the  common  or  1/.  l5s.  stamp  on  the  deed  of  transfer.  The  incon- 
venience attending  that  mode  of  proeeedmg  was  that  the  transferree  was  obliged 
to  sue  for  the  debt  in  the  transferror's  name,  and  that  the  mortgagee  being 
ttoprotocted  by  his  proviso  for  redemption,  was  liable  to  be  called  u[K>n  for 
immediate  payment  of  his  mortgage  debt :  (2  Hughes  Pract.  Alort.  1  ^4.)  But  aa 
the  new  Sump  Act,  13  &  U  Vict  c  97.  removed  all  those  doubts  and  diffi- 
cnltiea  which  existed  under  the  old  system,  by  enacting  that  a  transfer  of 
mortgage  sbdl  not,  by  reaaon  of  its  containing  any  further  or  additional  security, 
or  any  new  ooveoant,  proviso,  power,  stipulation  or  agreement,  or  other  matter 
whatever,  be  deemed  liable  to  any  further  duty  (except  progressive  duty)  than 
I/,  lis.  where  no  Aaither  sum  is  added,  and  where  any  further  sum  is  added 
the  same  duty  only  as  on  a  mortgage  for  such  further  sum,  it  is  apprehended  the 
mode  of  transfer  above  alluded  to  will  now  grow  into  disuse,  and  the  furm  con- 
taining a  new  proviso  for  redemption  and  fresh  mortg«(ie  covenant*,  will,  from 
its  superior  advantages  in  every  respect,  be  the  one  now  univevaallj  adopted. 
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No.  II.      the  second  part,  and  {transferree)  of  &c.,  of  the  third  part.  [Insert 

Transfer  of    recital  of  conveyance  in  fee  by  way  of  mortgage,  ut  ante,  Section  VIII., 

Fee,  m^whkh  ^^'  ^'j  clause  2,  p.  320 ;  AS  ALSO,  that  default  was  made  in  pay- 

Mortgagor     ment,  that  principal  is  still  due,  but  that  all  interest  has  been  paid) 

concurs,  '  r  r  '  r 

ut  ante.  No.  I.,  in  the  present  Section,  clauses  3  and  4,  p.  340.] 


Of  agreement 
for  transfer. 


Testatum. 


Habendum. 


2.  And  whereas  the  said  {transferree),  at  the  request  of  the 
said  {mortgagor),  hath  agreed  to  pay  oflf  the  said  principal  sum  of 
IjOOOZ.  to  the  said  {transferror),  on  having  an  assignment  of  such 
mortgage  debt,  and  a  conveyance  of  the  said  mortgaged  heredita- 
ments and  premises  made  to  him  in  manner  hereinafter  appearing. 

3.  Now  this  Indenture  witnesseth,  that  in  pursuance  oi" 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of  1,000/. 
sterling,  paid  by  the  said  {transferree)  to  the  said  {transferror)  on 
the  execution  hereof,  at  the  request  and  by  the  direction  of  the  said 
{mortgagor),  (testified  by  his  being  a  party  hereto),  the  receipt 
of  which,  and  that  the  same  is  in  full  satisfaction  and  discharge  of 
all  moneys  due  to  him  lipon  his  said  recited  mortgage  security, 
the  said  {transferror)  hereby  acknowledges,  and  therefrom  doth 
by  these  presents  release  and  for  ever  discharge  the  said  {trans- 
ferree), his  executors,  administrators  and  assigns,  and  also  the  said 
{mortgagor),  his  heirs,  executors  and  administrators  ;  and  also  in 
consideration  of  the  sum  of  5s.  at  the  same  time  as  aforesaid  paid 
by  the  said  {transferree)  to  the  said  {mortgagor),  the  receipt  of 
which  is  hereby  acknowledged,  he  the  said  {transferror),  at  the 
request  and  by  the  direction  of  the  said  {mortgagor),  (testified 
as  aforesaid),  doth  by  these  presents  grant,  release  and  convey, 
and  the  said  {mortgagor),  doth  by  these  presents  graiit,  release, 
and  confirm,  unto  the  said  {transferree)  and  his  heirs,  ALL,  &c. 
[Describe  parcels;  Insert  general  words,  alt-estate  clause,  and 
ail-deeds  clause,  ut  ante,  Section  II.,  No.  I.,  clause  5,  p.  33.] 

4.  To  HAVE  AND  TO  HOLD  the  said  {short  general  description), 
and  all  atid  singular  other  the  hereditaments  and  premises  herein- 
before described,  and  hereby  granted  and  released,  with  their 
appurtenances,  unto  the  said  {transferree)  and  his  heirs,  TO  the 
use  of  the  said  {transferree),  his  heirs  and  assigns  for  ever,  freed 
and  absolutely  discharged  from  the  proviso  for  redemption  contained 
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in  the  said  hereinbefore  recited   indenture,   but   subject  to  the       ^°-  ^ 
proviso  for  redemption,  and  the  provisoes,  declarations  and  agree-    Tnmtferqf 
juents  hereinafter  contained.  jPm,  mZuA 

Uartgagar 

concurs. 

5.  Provided  always,  that  if  the  said  {mortgagor)^  his  heirs,        

,     .    .  •  1     11  t-  -J  I^ro^'so  for 

executors,  administrators  or  assigns,  shall  pay  or  cause  to  be  paid  redemption. 
unto  the  said  {transferree\  his  executors,  administrators  or  assigns, 
tlie  sum  of  IjOOOZ.  sterling,  together  with  interest  for  the  same  at 
the  rate  of  4/.  lO.v.  for  every  lOOi  by  the  year,  without  deduction, 
then  the  said  (transferree\  his  heirs  or  assigns,  will ,  at  the  request 
and  costs  of  the  said  (mortgagor),  his  heirs,  executors,  adminis- 
trators or  assigns,  reconvey  the  said  mortgaged  hereditaments  and 
premises  unto  the  said  (mortgagor),  his  heirs  or  assigns,  free  from 
till  incumbrances  created  by  the  said  (transferree),  his  heirs  or 
assigns.  [Insert  power  of  sale  and  foreclosure  clauses,  ut  ante, 
Section  II.,  No.  I.,  clauses  8,  9,  pp.  35  to  .37.  Add  covenant  from 
transferror  that  he  has  done  no  act  to  incumber,  as  in  last  precedent, 
clause  6,  p.  343.] 

6.  And  the  said  (mortgagor)  doth  hereby  for  himself,  his  heirs.  Covenant  from 
executors  and  administrators,  covenant  with  the  said  (transferree),  My'nfent"of'* 
his  heirs,  executors,  administrators  and  assigrns,  that  he  the  said  P"ncipai  and 

.    .  .  interest. 

(mortgagor),  his  heifs,  executors  or  administrators,   will  on   the 
day  of  next  pay  or  cause  to  be   paid   unto  the 

said  (transferree)^  his  executors,  administrators  or  assigns,  the 
Bura  of  IjOOOi.  sterling,  together  with  interest  for  the  same 
at  the  rate  of  4/.  lO*.  for  every  100/.  by  the  year  without 
deduction,  (b) 

7.  And  also,  that  they  the  said  (transferror)  and  (mortgagor),  fw  cood  right 
or  one  of  them,  now  have  or  hath  in  themselves  or  himself,  good  ^"'^"y- 
right  by  these  presents  to  convey  the  said  hereditaments  and  pre- 
mises hereby  granted  and  released,  with  their  appurtenances,  unto 

AND  TO  THE  USE  of  the  said  (transferree)  his  heirs  and  assigns, 
in  manner  aforesaid,  according  to  the  true  intent  and  meaning  of 


(/>)  If  the  interest  ia  to  be  paid  half-yearly,  adJ  here  clause  i  in  No.  I.  anU, 
Section  II.,  p.  36. 
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No.  II.       these  presents.  [^Aniy  covenants  from  mortgagor  for  quiet  enjoyment^ 

Transfer  of  freedom  from  incumbrances,  and  for  further  assurance  ;  and  also, 

F^m^which  covenants  from  transferree  that  mortgagor  shall  enjoy  until  default. 

Mortgagor    ^^^  ^^q,^  transferrcc  will  not  exercise  power  of  sale,  without  giving 

mortgagor  six  months'  notice ;  ut  ante,  Section  II.,  No.  I.,  clauses 

13  to  18  inclusive,  pp.  38  to  40.] 


In  witness,  &c. 
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No.  III. 


TRANSFER  OF  MORTGAGE  IN  FEE,  AND  FURTHER  CHARGE, 
SUBJECT  TO  A  NEW  PROVISO  FOR  REDEMFHON  AND  FRESH 
COVENANTS.  VARIATION  WHERE  ADDITIONAL  PROPERTY 
IS  ADDED  TO  THE  MORTGAGE  ASSURANCE. 


1.  Parties. 

'2.  Recital  that  defaults  were  made  in 
payment ;  that  principal  is  still 
due,  but  that  all  interest  has 
been  paid. 


3.  Of  ajjreement  to  pay  off  mortgage, 

and  make  further  advance. 

4.  Testatum. 


1.  THIS  INDENTURE,  made  the     day  of        ,  A.D.  185  ,  p^Hka. 
Between  [Insert  same  parties  as  in  last  precedent ;    AND  THEN 
ADD  recital  of  mortgage^  ut  ante^  Section  VIIL,  Na  L,  clause  2, 

p.  320.]  (a) 

2.  And  whereas  default  waa  made  in  payment  of  the  said  sum  R«ciui  th«t 
of  l.OOOZ.  and  interest,  at  the  time  appointed  by  the  said  recited  ^„  „,*** 
proviso,  and  the  whole  of  the  said  principal  sum  of  1,000/.  ^^^^  S?^!'!!^-J 
remains  owing  to  the  said  (transferror)  upon  his  said  recited  mort-  u  atiU  daa, 

bot  that  all 
intanrtbaa 
bMDpaid. 


(a)  If  additional  proiierty  acquired  by  mortgagor  is  intended  to  be  included,  Pnctieal 
insert  here  recital  of  conveyance  to  mortgagor,  ut  amte,  Section  Vill.,  No.  IV.,  nlmnslinns 
clause  2,  p.  331. 
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No.  III. 

Transfer  of 

Mortgage  in 

Fee,  and 

further  Charge, 

subject  to 
new  Proviso  for 
Redemption,  ^c. 

Of  agreement 
to  pay  off 
mortgage,  and 
to  make  further 
advance. 


gage  security,  but  all  interest  in  respect  of  the  same  has  been  duly 
paid  up  to  the  day  of  the  date  hereof,  as  the  said  (transferror)  doth 
hereby  testify  and  acknowledge. 

3.  And  whereas  the  said  (mortgagor)  being  desirous  to  pay 
off  the  said  mortgage  debt  of  1,000Z.,  and  to  borrow  the  further 
sum  of  500/.,  has  requested  the  said  (transferree)  to  advance  him 
those  two  several  sums,  which  the  said  (transferree)  has  agreed  to 
do,  on  having  the  repayment  thereof  secured  to  him  by  a 
transfer  of  the  said  mortgage,  and  a  conveyance  of  the  said 
mortgaged  hereditaments  and  premises  made  and  assured  to 
him  in  manner  hereinafter  mentioned. 


Testatum. 


4.  Now  THIS  Indenture  witnesseth,  that  in  consideration 
of  the  sum  of  1,000/.  sterling  paid  by  the  said  (transferree)  to  the 
said  (transferror)  on  the  execution  hereof,  at  the  request  of  the 
said  (mortgagor)^  (testified  by  his  being  a  party  hereto),  the  receipt 
of  which,  and  that  the  same  is  in  full  satisfaction  of  all  principal 
moneys  and  interest  owing  in  respect  of  his  said  recited  mortgage 
security,  the  said  (transferror)  hereby  acknowledges  and  therefrom 
doth  release  and  for  ever  discharge  the  said  (transferree)  his  execu- 
tors, administrators  and  assigns,  and  also  the  said  (mortgagor),  his 
heirs,  executors,  administrators  and  assigns;  and  also  in  con- 
sideration of  the  further  sum  of  500Z.  sterling,  at  the  same  time 
as  aforesaid  paid  by  the  said  (transferree),  to  the  said  (mortgagor), 
the  receipt  and  payment  of  which  said  two  several  sums  of  500/. 
and  1,000/.,  making  together  the  sum  of  1,500/.,  the  said  (mort- 
gagor) hereby  acknowledges,  and  therefrom  doth  release  and  for 
ever  discharge  the  said  (transferree),  his  heirs,  executors,  adminis- 
trators and  assigns :  he  the  said  (transferror)  (at  the  request  and 
by  the  direction  of  the  said  (mortgagor),  testified  as  aforesaid), 
doth  by  these  presents  grant,  release  and  convey,  and  the  said 
(mortgagor)  doth  by  these  presents  release  and  confirm,  unto  the 
said  (transferree)  and  his  heirs,  all  [describe  parcels  and  insert 
general  ioords.l^  And  ALL  the  estate,  right,  title  and  interest,  both 
legal  and  equitable,  of  them  the  said  (transferror)  and  (mortgagor) 
therein ;  together  with  all  deeds,  evidences  and  writings  relating 
to  the  title  of  the  said  hereditaments,  in  the  custody  of  the  said 
(transferror)  or  (mortgagor),   or  which  the  said   mortgagor)  can 
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obtain  without  suit.      [Add  habendum  (b)  and  proviso  for  redemp-      ^o-  "'• 

rtVw,   a$   in  last   precedent^  clauses  4  and  5,  pp.  346,  347 ;   ALSO     Trammer  of 

power  of  saley  and  foreclosure  clauses,  ut  ante.  Section  II.,  No.  I.^      p^  fg^ 

clauses  8  and  9,   pp.  35  to  37 ;    Also  covenant  from  transferror  "^^"^^^Z^^^ 

that  he  has  done  no  act  to  incumber  ^  ut  ante.  No.  I.,  in  present  new  Proviso  far 
^  .  ,  .  y.  -  Redemptitm,  fe. 
Section,  clause  6,  p.  343 ;  Also  covenant  from  mortqarjor  for  payment        

of  principal  and  interest,  as  in  last  precedent,  clause  6,  p.  347.] 
In  witness,  &c 


(6)  If  additional  property  is  to  be  included,  insert  here  further  testatum  and  Praetieal 
habendum,  ut  ante,  >Sectioo  II.,  No.  II.,  clauses  4  and  5  pp.  45,  46.  '  ■uggestiooa. 
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No.    IV. 


TRANSFER  OF  MORTGAGE  OF  LEASEHOLD  PREMISES  WHICH 
HAVE  BEEN  MORTGAGED  BY  WAY  OF  UNDER  LEASE,  THE 
TRANSFER  BEING  MADE  BY  THE  MORTGAGEE  WITHOUT 
THE  MORTGAGOR'S  CONCURRENCE.  VARIATION,  WHERE  HE 
IS  A  CONCURRING  PARTY. 


1.  Parties. 

2.  Recital  of  deed  creating  mortgage. 

3.  That  principal  is  still  due,  but  that 

all  interest  has  been  received  by 
mortgagee  out  of  the  rents  and 
profits. 

4.  Recital  of  agreement  to  transfer. 


5.  Testatum,    by    which    transferror 

assigns  mortgaged  premises  and 
mortgage  debt. 

6.  Habendum  :  leasehold  premises  to 

transferree  for  residue  of  terra. 

7-  Habendum  :  mortgage  debt. 


ParUes.  1.  THIS  INDENTURE,  made  the        day  of        A.D.  185  , 

Between  {transferror),  of,  &c.,  of  the  one  part,  (a)  and  {trans- 
ferree), of,  &c.,  of  the  other  part.     [Insert  recital  of  lease,  ut  ante, 
Section  JII.,  No.  L,  clause  2,  p.  158.] 


Recital  of  deed 

creating 

mortgage. 


2.  And  whereas  by  indenture  dated  on  or  about  the  day 

of  ,  in  the  year  1841,  and  made  between  the  said  {mortgagor), 

of  the  one  part,  and  the  said  {transferror)^  of  the  other  part,  the 
said  {mortgagor)  did  thereby  grant  and  demise  unto  the  said 
{transferror)  the  messuages  or  closes  of  land  and  premises  herein- 
after described,  and  which  are  intended  to  be  hereby  assigned,  to 
HOLD  the  same,  with  the  appurtenances,  unto  the  said  {transferror), 
his  executors,  administrators  and  assigns,  from  thenceforth  for  all 


Practical  {^)  If  t^^  mortgagor  concurs,  the  parties  must  be  the  same  as  in  clause  1  in 

directions,  ^Mt  precedent. 


I 
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the  then  residue  of  the  paid  term  of  ninety-nine  years,  excepting      No^. 

the  last  day  thereof;  and  subject  to  a  proviso  for  making  void  the    Trtmiftr  of 

aaid  term,  on   payment  by  the  said  {mortgagor)^   his  executors,   o/  ijumkoU 

administrators  or  assigns,   unto    the   said    {transferror)^  his  exe-  ^^"^JJ^Jj^iIi*^ 

cutors,   administrators   or   assigns,   of  the   sum   of   2,000/.,   and  Mertgagid  iy 

way  ^ 

interest  at  the  rate  of  4/.  for  every  100/.  by  the  year,  on  the  VmdtHmm,  4e. 

day  of  then  next,  but  in   payment   whereof  default  was 

made. 

3.  And  whereas  the  said  principal  sum  of  2,000/.  still  remains  J^'gljif  ^^e!^ 
owlnjr  to  the  said  (tratufhror)  upon  his  said  hereinbefore  recited  *"'  ^"  •" 

°  .  .  .  .  .       intfrwtbM 

mortgage  security ;  [but  the  said  {transferror)  having  given  notice  been  receired 

I  •  '  r     1  '  1  1*  by  niorteagee 

to  the  tenants  in  possession  ot  the  said  mortgaged  premises  to  pay  oQt  of  the  renu 
over  to  him  the  rents  and  profits  of  the  said  premises,  he  hath  *"**  P"***- 
thereby  and  thereout  received  the  whole  of  the  interest  due  to  him 
upon  his  said  recited  mortgage  security,  up  to  the  day  of  the  date 
of  these  presents,  as  the  said  (transferror)  doth  hereby  testify  and 
acknowledge.]  (b)  [Insert  agreement  for  transfer,  ut  ante,  No.  I., 
clause  4,  p.  342.] 

4.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of  Tesutum,  bj 

which  tran»- 

the  said  agreement,  and  in  consideration  of  the  sum  of  2,000/.  ferror  aaagns 
sterling,  this  day  paid  by  the  said  (transferree)  to  the  said  {trans-  ^wImmiiimI 
ff^or),   (c)   the  receipt  of  which   the  said   {transferror)  hereby  °»***«*8*  ^•**' 
acknowledges,  and  also  that  the  same  is  in  full  satisfaction  and 
discharge  of  all  moneys  owing  to  him  in  respect  of  his  said  recited 


(6^  If  the  mortgagor  is  to  be  a  ooncurring  partj,  substitute  for  words 
within  brackets — 

"  but  all  interest  for  the  same  has  been  duly  paid  up  to  the  day 
of  the  date  hereof,  as  the  said  {transferror)  doth  hereby  testify  and 
acknowledge." 

and  then  add  agreement  to  pay  off  mortgage  and  to  make  further  advaooe, 
nt  ante.  No.  III.,  clause  3,  p.  3&0. 

(c)  If  the  mortgagor  eoaem.  add— 

**  at  the  request  and  by  the  direction  of  the  siud  {mortgagor), 
testified  by  his  being  a  party  hereto.** 
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'^oAV.      mortgage  security,  and  therefrom  doth  release,  exonerate  and  for 

Transfer  of    ever  discharge  the  said  {transferree),  his  heirs,  executors,  adminis- 

of  LeaseJwU  trators   and  assigns,  {d)  he  the  said  {transferror),  (e)  doth  by 

^^Tawb^n'^^  these  presents   assign   and   transfer  unto   the  said   (transferree), 

Mortgaged  hy  first,    ALL,  &C.      [HeRE    DESCRIBE    parcels,    AND    INSERT   general 
way  of  ... 

Underlease,  ^c.  wordsj,  AND  all  the  estate,  right,  title  and  interest,  both  legal  and 
"  equitable,  of  him  the  said  (transferror),  (f)  therein ;  secondly,  ALL 

THAT  the  said  principal  sum  of  2,000/.,  so  as  aforesaid  secured  by 
the  said  hereinbefore-recited  indenture,  and  all  interest  hereafter 
to  grow  due  in  respect  of  the  said  principal  sum  hereby  assigned, 
and  all  benefit  and  advantage  to  be  received  therefrom ;  and  all 
the  estate,  right,  title  and  interest,  both  legal  and  equitable, 
of  him  the  said  (transferror)  therein. 


Habendum : 
leasehold 
premises  to 
transferree  for 
residue  of 
term. 


5.  To  HAVE  and  TO  HOLD  the  said  messuages  or  tenements, 
closes  of  land,  and  all  and  singular  other  the  premises  hereinbefore 
described,  and  hereby  assigned,  with  their  appurtenances,  unto  the 
said  (transferree),  his  executors,  administrators  and  assigns,  from 
henceforth  for  and  during  the  rest,  residue  and  remainder  of  the 
said  term  of  ninety-nine  years,  excepting  the  last  day  thereof; 
AND  for  all  other  the  estate,  term  and  interest  of  him  the  said 
(transferror)  therein ;  (g)  subject  nevertheless  to  such  right  of 


(rf)  If  the  mortgagor  is  to  be  a  concurring  party,  insert  here — 

"  and  also  the  said  (mortgagor)^  his  heirs,  executors  and  adminis- 
trators." 

(e)  If  the  mortgagor  is  to  be  a  concurring  party,  add  here — 
"  at  the  request  and  by  the  direction  of  the  said  (mortgagor), 
testified  as  aforesaid." 

(/)  If  the  mortgagor  concurs,  add— 
"  and  (mortgagor).^^ 

(g)  If  iriortgagor  concurs,  substitute  for  remaining  portion  of  this  clause — 
"  discharged  of  the  provisoes  for  redemption,  and  the  power  of 
sale  contained  in  the  said  hereinbefore  recited  indenture,  but 
subject  to  the  proviso,  for  redemption,  the  power  of  sale,  and 
the  powers,  provisoes,  declarations  and  agreements  hereinafter 
contained." 
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equity  of  redemption  (if  any)  as  is  now  vested  in  the  said  {mort-       ^'<>-  'V- 
ffat/or),  his  executors,  uduiinistrators  or  assigns,  by  virtue  of  the     Traw/er  of 
said  hereinbefore  recited  indenture :  bdt  subject  to  the  powers  ^y  /.,«<2Xw 
of  sale,  and  all  and  singular  other  the  powers  and  authorities,  P^j^*^^^""^ 
trusti),  intents  and  purposes  in  such  indenture  expressed  and  con-  Mortgaged  bg 
tained  as  are  now  subsisting,  and  that  as  fully  and  effectually  UnderleaM,  ^e. 
to  all  intents  and  purposes  as  the  said  {transferror),  hii  executors, 
administrators  or  assigns,  could   or  might  have    exercised   the 
same. 

7.    To  HAVE,  HOLD,  RECEIVE  AND  TAKE  the  said  principal  sum  H.Undam, 

of  2,000/.,  and  all  and  singular  other  the  preniiscs  hereinbefore 
lastly  expressed  to  be  hereby  assigned  unto  tiie  said  {transferree\ 
his  executors,  administrators  and  assigns,  as  and  for  his  and  their 
proper  moneys,  chattels  and  effects  absolutely  and  for  ever. 
[Insert  power  of  attorney,  ut  ante.  Section  II.,  No.  XVIII., 
clause  7,  p.  130;  also  covenant  from  transferror  that  he  has  done 
no  act  to  incumber,  ut  ante,  No.  I.,  clause  6,  p.  343,  and  covenants.* 

In  witness,  &c 


*  If  mortf^gor  is  a  concurring  party,  a  fresh  proviso  for  redemption  and 
the  other  covenants  applicable  to  a  mortgage  of  leaseholds,  ut  ante,  Section  III., 
No.  ].,  clausee  7,  8t  PP«  160,  161,  must  be  inserted  here. 


VUL.    if.  2    A 
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No.  V. 


TRANSFER  OF  MORTGAGE  WHICH  HAS  BEEN  EFFECTED  BY  A 
TENANT  IN  TAIL  WITHOUT  THE  CONSENT  OF  THE  PRO- 
TECTOR: AND  ALSO  FURTHER  CHARGE  TO  A  NEW  LENDER: 
THE  BASE  FEE  CREATED  BY  THE  FORMER  MORTGAGE 
BEING  CONVERTED  INTO  A  FEE  SIMPLE  ABSOLUTE  BY  THE 
PRESENT  ASSURANCE. 


1.  Parties. 

2.  Recital  of  deed  creating  the  mort- 

gage, and  whereby  base  fee  was 
also  created. 

3.  That  mortgagor,  for  want  of  con- 

sent of  protector,  had  only  been 
able  to  pass  a  base  fee. 

4.  Of  death  of  protector. 

5.  Testatum. 


6.  Habendum  to  transferree  in  fee, 
absolutely  discharged  from  all 
estates  in  remainder  expectant 
on  estate  tail. 

7-  Covenant  from  mortgagor  for  pay- 
ment of  principal  and  interest. 

8.  Covenant  from  transferree  that 
mortgagor  shall  enjoy  until 
default. 


Parties. 


Recital  of  deed 
creating  the 
mortgage,  and 
whereby  base 
fee  was  also 
created. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  185  , 
Between  {transferror),  of,  &c.,  of  the  first  part,  {mortgagor),  of, 
&c.,  of  the  second  part,  and  {transferree),  of,  &c.,  of  the  third  part. 

2.  Whereas  by  indenture  of  release  dated  the  day 
of  in  the  year  1845  (in  pursuance  of  the  act  for  rendering  a 
release  as  eflFectual  for  the  conveyance  of  freehold  estates  as  a  lease 
and  release'  by  the  same  parties),  between  the  said  {mortgagor)  of 
the  one  part,  and  the  said  {transfetrcr)  of  the  other  part,  and 
enrolled  on  the  day  of  in  the  same  year  in  the  High 
Court  of  Chancery,  the  hereditaments  and  premises  hereinafter 
described  (and  to  which  the  said  {mortgagor),  was  entitled  as  tenant 
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in  tail  in  remainder  immediately  expectant  on  the  dccenae  of{mort-       No.  v. 
gagors  father^,  who,  as  tenant  of  the  preceding  life-estate,  was    Trant/er  of 
protector  of  the  settlement),  were  granted  and  released  unto  and      Kut^n 
to  the  use  of  the  said  {transferree),  his  heirs  and  assigns,  subject  ^^^J^flu 
to  the  estate  for  life  of  the  said  (father),  and  the  estates,  rights,  «"<*©ii<  eoiuemt 

of  Proteetor, 

titles,  interests  and  powers,  to  take  effect  after,  or  in  defeazance  of        

the  estate  tail  of  the  said  (mortgagor),  and  also  subject  to  a  pro- 
viso for  redemption  and  reconveyance,  on  payment  by  the  said 
(mortgagor),  his  heirs,  executors,  administrators  or  assigns,  unto 
the  said  (mortgagee),  his  executors,  administrators  or  assigns,  of 
the  sum  of  1,500/.  and  interest,  at  the  time  and  in  manner  therein 
mentioned,  but  in  payment  whereof  default  was  made. 

3.  And  whereas  the  said  (mortgagor),  being  unable  at  the  That  mort- 

.  .   .         .     ,  R*(!,or,  for 

tmie  of  the  execution  of  the  now-recitmg  mdenture  to  pass  more  w«ni  of  consent 
than  a  base  fee  in  the  said  hereditaments  and  premises,  in  conse-  b«aonir'be«n 
qucnce  of  being  unable  to  obtain  the  consent  of  the  said  (father)  f^''  V»  ?•"  ■ 
aa  such  protector  as  aforesaid,  he  the  said  (mortgagor),  did  thereby 
covenant  with  the  said  (transferror),  his  heirs,  executors,  adminis- 
trators and  assigns,  that,  when  competent  so  to  do,  he  or  his  issue 
in  tail  would  execute  such  further  assurances  as  should  effectually 
bar  all  estates,  rights,  titles,  interests  and  powers,  to  take  effect 
after  the  determination  or  in  defeazance  of  such  estate  tail  of  the 
said  (mortgagor),  so  as  to  vest  a  good,  sure,  perfect  and  indefeasible 
estate  of  inheritance  in  fee  simple  in  the  said  (transferror),  his 
heirs,  and  assigns. 

4.  And  whereas  the  said  (father)  died   on   the  Jay  Of  dr.th  of 

,  proleclur. 

of  lust,  but  no  further  assurance  in  pursuance  of  the  cove- 

nants contained  in  the  said  hereinbefore  recited  indenture  hath  as 
yet  been  made.  [Insert  recital  that  principal  is  still  due,  but 
that  all  interest  ha*  bem  paid,  ut  ante.  No.  I.,  clauses  3  and  4,  pp.  340 
to  343  ;  And  also  agreement  for  transfer,  ut  ante.  No.  II.,  clause  2, 
p.  346.] 

5.  Now  THIS  Indenture  WITNESSETH,  that  in  pursuance  of  T«t«tiim. 
the  said  agreement,  and  in  consideration  of  the  sum  of  1,500A 
sterling,  this  day  {laid  by  the  sud  (transferree)  to  the  said  (tran*- 

ferror\  (at  the  request  and  by  the  direction  of  tlic  said  (mortgagor), 

2  A  2 
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No.v.        testified  by  his  being  a  party  hereto  and  concurring  herein),  the 

Transfer  of   receipt  of  which,  and  that  the  same  is  in  full  for  all  principal 

^^hasheen  "^  moneys  and  interest  due  to  him  in  respect  of  his  said  hereinbefore 

effectedhya    rccitcd  mortgage  security,  the  said  {transferror)  hereby  acknow- 

withovt  consent  Icdgcs,  and  thercfrom  doth  by  these  presents  release,  exonerate, 

'   and   for    ever   discharge    the    said    (transferree)    his    executors, 

administrator  and  assigns,  and  also  the  said  {mortgagor),  his  heirs, 
executors,  administrators  and  assigns,  and  also  in  consideration 
of  the  further  sum  of  250/.  sterling,  at  the  same  time  as  aforesaid 
paid  by  the  said  {transferree)  to  the  said  {mortgagor),  the  receipt 
of  which  said  sum  of  250/.,  and  payment  of  the  said  sum  of  1,500/. 
in  maimer  aforesaid,  making  together  the  sum  of  1,750/.,  the  said 
{mortgagor)  hereby  acknowledges,  and  therefrom  doth  by  these 
presents,  release,  exonerate  and  for  ever  discharge  the  said  {trans- 
ferree), his  heirs,  executors,  administrators  and  assigns;  he  the 
•  said  {transferror)  (at  the  request  and  by  the  direction  of  the  said 

{mortgagor),  testified  as  aforesaid),  doth  by  these  presents  grant, 
release  and  convey,  and  for  the  purpose  of  barring,  defeating  and 
destroying  all  estates,  rights,  titles,  interests  and  powers,  to  take 
effect  after  the  base  fee  into  which  the  estate  tail  of  the  said 
{mortgagor)  was  converted  by  the  said  hereinbefore  recited  inden- 
ture, and  to  confirm  the  title  of  the  said  {transferree^  to  the 
inheritance  in  fee  simple  in  possession  of  the  said  hereditaments, 
HE,  the  said  {mortgagor),  DOTH  by  these  presents  grant,  release, 
ratify  and  confirm  unto  the  said  {transferree')  and  his  heirs,  ALL,  &c. 
[Here  describe  parcels,  and  insert  general  words ;  all-estate 
clause  ;  and  all-deeds  clause  ;  ut  ante,  Section  II.,  No.  I.,  clause  5, 
p.  33.] 

Habendum  to  6.  To  HAVE  AND  TO  HOLD  the  said  {short  general  description), 
fee  absolutely  ^ud  all  and  singular  other  the  premises  hereinbefore  described, 
air^tltes^in*"^  ^^^  hereby  granted,   released  and  confirmed,  with  their  appur- 

remainder  tcnauccs,  unto  the  Said  {transferree)  and  his  heirs,  TO  THE  USE  of 
expectant  on  .  ,  .       ,     .  . 

estate  tail.  the  Said  ^transferree),  his  heirs  and  assigns  for  ever,  freed  and 
discharged  of  and  from  all  estates,  rights,  titles,  interests  and 
powers  to  take  effect  after  the  determination  or  in  defeazance  of  the 
said  estate  tail,  or  base  fee  into  which  it  was  converted ;  and 
ALSO  freed  and  absolutely  discharged  from  the  proviso  for  redemp- 
tion contained  in  the  said  hereinbefore  recited  indenture,  and  ail 
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equity  and  ri«;lit  of  retleinption  Bubsisting  by  virtue  thereof,  but  N«.  V. 

subject  nevertheless  to  the  proviso  for  redemption,  and  the  powers,  Trantfer^ 

provisoes,  declarations  and  agreements  hereinafter  expressed  and  '*^l!^^^^ 

dechired.     fHKUE  inhkkt  proviso  for  redemption,  power  of  sale  in  'felted  bp  a 

*-  r  ^  I  I  ^  TemoMt  M  Tail 

default,  and  foreclosure  clause,  ut  ante,  Section  II.,  No.  I.,  clauses  7,  witAomi  eimtmu 

8,  and  9,  pp.  33  to  37  ;  also  covenant  from  transferror  that  he  Juu        

done  no  act  to  incumber^  ut  ante.  No.  L,  clause  6,  p.  343.] 

7.  And  the  said  (mortgagor)  doth  hereby  for  himself,  his  heirs.  Covenant  from 
executors  and  administrators,  covenant  with  the  said  (transferree),  payn>«nt  of 
his  heirs,  executors,  administrators  and  assigns,  that  he  the  said  '"J^l^  *°** 
(mortgagor),   his   heirs,  executors  or  administrators,  will   pay  or 

cause  to  be  paid  unto  the  said  (^transferree),  his  executors,  adminis- 
trators or  assigns,  the  said  sura  of  1,750^  sterling,  together  with 
interest  for  the  same,  at  the  rate  of  4/.  for  every  100/.  by  the  year, 
at  the  time  and  in  manner  hereinbefore  appointed  for  payment 
thereof.  [Here  insert  covenant  from  mortgagor  that  he  has  good 
right  to  convey ;  for  quiet  enjoyment;  freedom  from  incumbrances, 
and  for  further  assurance,  ut  ante.  Section  II.,  No.  I.,  clauses  12  to 
15  inclusive,  pp.  38,  39;  also  covenant  from  transferree  to  indent" 
nify  transferror,  ut  ante.  No.  I.,  clause  9,  p.  344.] 

8.  And  the  said  (transferree)  doth  hereby  for  himself,  his  heirs,  Cowumt  fntn 
executors  and  administrators,  covenant  with  the  said  (mortgagor),  mortgagor  »tuU 
his  heirs,  appointees  and  assigns,  that  until  default  shall  be  made  j^^„|^^'' 

in  payment  of  the  said  sum  of  1,750/.  and  interest,  at  the  time 
and  in  manner  aforesaid,  it  shall  be  lawful  for  the  said  (mortgagor)^ 
his  heirs,  appointees  and  assigns,  to  hold  and  enjoy,  and  to  receive 
and  take,  the  rents,  issues  and  profits  of  the  said  messuages  or 
tenements,  hereditaments  and  premises,  hereby  granted  and 
released,  without  any  let,  suit,  eviction,  ejection,  interruption, 
denial  or  disturbance  of  or  by  the  said  (transferee),  his  heirs, 
executors,  administrators  or  assigns,  or  any  other  person  or  persona 
whomsoever  rightfully  claiming  by,  from,  through,  under  or  in 
trust  for  him  or  them.  [Here  insert  covenant  from  transferree 
not  to  exercise  power  of  sale  without  notice,  ut  ante,  Section  II., 
No.  I.,  clause  18,  p.  40.] 

In  witness,  ike 
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No.    VI. 


TRANSFER  OF  MORTGAGE  AND  FURTHER  CHARGE  WHERE 
THE  MORTGAGED  PREMISES  WERE  ORIGINALLY  DEMISED 
FOR  A  TERM,  BUT  ARE  NOW  CONVEYED  IN  FEE. 


1.  Parties. 

2.  Recital  of  agreement  for  transfer. 


3.  Testatum. 


Parties.  1.  THIS  INDENTURE,  made,  &c.    {Insert  date  and  names 

of  parties,  as  in  last  precedent;  and  recite  mortgage  by  demise,  ut 
ante.  Section  VIII.,  No.  I.,  clause  D,  in  notes,  p.  321 ;  and  that 
principal  is  still  due,  but  that  all  interest  has  been  paid,  ut  ib.,  clause  3, 
p.  321.] 


Recital  of 
agreement  for 
transfer. 


2.  And  whereas  the  said  {mortgagee)  having  called  upon  the 
said  (mortgagor)  to  pay  off  the  said  mortgage  debt  of  750/.,  the 
said  {mortgagor)  has  requested  the  said  {transferree)  to  advance  the 
same,  and  also  to  lend  the  said  {mortgagor)  the  further  sum  of 
500/.,  which  the  said  {transferree)  has  agreed  to  do,  upon  having 
the  fee-simple  and  inheritance  of  the  said  mortgaged  premises 
conveyed  and  assured  to  him  in  manner  hereinafter  mentioned. 


Tefltatum.  3.  Now  THIS  INDENTURE  WITNESSETH,  that  in  Consideration 

of  the  sum  of  750/.  sterling,  paid  by  the  said  {transferree)  to  the 
said  {mortgagee),  on  the  execution  hereof,  at  the  request  and  by  the 
direction  of  the  said  {mortgagor),  (testified  by  his  being  a  party 
hereto),  the  receipt  of  which,  and  that  the  same  is  in  full  satis- 
faction of  all  moneys  owing  to  him  in  respect  of  his  said  recited 
mortgage  security,  the  said  {mortgagee)  hereby  acknowledges,  and 
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therefrom  dotli  release  aiul  for  ever  discharge  the  an'id  {traiisferree)^  No.  Vf. 
and  also  the  uaid  {morUjagor)^  and  their  respective  heira,  exccutorn.  Transfer  <\f 
adininistratord  and  adsigiis;  And  also,  in  coosideratiun  of  the  ^f'^'J^J^'  ^- 
further  sum  of  250/.  sterling,  at  the  same  time  as  aforesaid  paid 
by  the  said  (transferree)  to  the  said  (mortr/af/or),  the  payment  and 
receipt  of  which  two  several  sums  of  750/.  and  250/.,  making 
together  the  sum  of  1,000/.,  the  said  {mortgagor)  hereby  acknow- 
ledges, and  therefrom  doth  release  and  for  ever  discharge  the  said 
{transferree) y  his  heirs,  executors,  administrators  and  assigns, 
He  the  said  {mortgagee),  (at  the  request  and  by  the  direction  of 
the  said  (wor(jra^or),  (testified  as  aforesaid),  and  for  thepur()osc  of 
merging  the  said  term  of  1,000  years,  doth  by  these  presents 
awign,  surrender  and  yield  up,  and  the  said  {mortgagor)  doth  by 
these  presents  grant,  release  and  confirm  unto  the  said  {trans- 
ferree) and  his  heirs.  All,  &c.  [DksCRIBE /;arce/s,  insert  general 
words  ;  all-estate  clause,  and  all-deeds  clause^  ut  ante ;  ALSO  haben- 
dumy  proviso  for  redemption,  power  of  sale,  foreclosure  clause,  and 
tisual  mortgage  covenants,  ut  ante,  Section  II.,  No.  I.,  clauses  5  to 
17  inclusive,  pp.  33  to  39;  oh,  if  brevity  is  desirable,  substitute 
clauses  5  to  14  inclusive,  ut  ib.,  No.  II.,  pp.  45  to  49.] 

In  witness,  &c. 
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No.    VII. 


TRANSFER  OF  MORTGAGE  OF  COPYHOLDS  WHICH  THE  MORT- 
GAGOR HAS  SURRENDERED,  BUT  TO  WHICH  THE  MORT- 
GAGEE HAS  NOT  BEEN  ADMIITED,  THE  MORTGAGOR  MAKING 
A  FRESH  SURRENDER  TO  THE  TRANSFERREE'S  USE. 


1.  Recital  of  prior  surrender. 

2.  That  default  was  made  in  payment, 

but  that  mortgagee  has  not  been 
admitted. 


3.  Memorandum  of  surrender  with 
power  of  appointment,  with  ulti- 
mate limitation  to  transferree  in 
fee. 


Becital  of  prior 
surrender. 


1.  The  Manor  of  A.  ^  WHEREAS  at  a  Court  Baron,  holden  In 
in  the  >     and  for  the  said  manor,  on  the 

County  of  Somerset.-'      day  of  ,  {mortgagor)  of,  &c., 

surrendered  into  the  hands  of  the  lord  of  the  said  manor.  All 
[Describe  copyhold  parcels],  with  their  appurtenances,  to  the 
USE  of  {mortgagee),  of,  &c.,  his  heirs  and  assigns  for  ever,  TO  THE 
INTENT  that  the  said  {mortgagee)  might  be  admitted  tenant  of  the 
said  premises  on  the  court  rolls  of  the  said  manor.  To  hold  to 
him,  his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  said  manor,  subject  to  a  proviso  for 
redemption  on  payment  by  the  said  {mortgagor),  his  heirs, 
executors,  administrators  or  assigns,  unto  the  said  {mortgagee), 
his  executors,  administrators  or  assigns,  of  the  sum  of  1,000/. 
and  interest,  at  the  rate  of  51.  for  every  100/.  by  the  year,  on 
the  day  of  then  next. 


2.  And  whereas  default  was  made  by  the  said  {mortgagor)  in 


That  default 

•was  made  in  «      ,  •  t  p  j  i     •  i  • 

payment,  but     payment  of  the  said  sum  or  1,000/.  and  interest,  at  the  time 
haf  nT'been^*  appointed  for  the  payment  thereof,  in  the  said  recited  proviso  for 

admitted. 
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rcMlcmption  ;  but  the  said  {mortgagee)  hath  never  been  aJinitted       No.  VII. 
tenant  to  the  said  copyhold  or  customary  hereditaments  and   pre-    Tramferof 
mises  under  the  eaid  8urrendcr.(a)     [Rkcite  that  principal  is  still  qJ^^^^  '^ 

Jue,  but  that  all  interest  has  been  paid,  and  also  agreement  for  loany        

ut  ante,  No.  I.,  clauses  3  and  4,  pp.  340  to  343.] 

3.    Now  BE    IT    KEMEMBEUED,  that  in  consideration  of  the  sum  Memormmlam 

of  surrender 

of  1,000^  sterling  this  day  paid  by  the  said  {transferree)  to  the  with  power  of 
said  {mortgagee),  at  the  request  and  by  the  direction  of  the  said  t^{h'ulUn»te 
{mortgagor),  (testified  by  his  being  a  party  hereto),  the  receipt  of  ['™^'^*^'^'?j 
which,  and  that  the  same  is  in  full  satisfaction  and  discharge  of  fee. 
all  moneys  owing  to  him  upon  his  said  recited  mortgage  security, 
th?  said  {mortgagee)  doth  hereby  acknowledge,  and  therefrom  doth 
by  these  presents  release,  exonerate,  and  for  ever  discharge  the 
said  {mortgagor\  his  heirs,  executors,  administrators  and  assigns, 
and  also  the  said  copyhold  or  customary  hereditaments  and  pre- 
mises, as  also  the  said  {transfa-ree),  his  heirs,  executors  and  adminis- 
trators, HE  the  said  {mortgagor),  with  the  privity,  consent  and 
approbation  of  the  said  {mortgagee),  (testified  by  his  being  a  party 
hereto),  iiatii  this  day  out  of  court  surrendered  into  the  hands 
of  the  lord  of  the  said  manor  by  the  rod,  by  the  acceptance  of 
{stetcard),  esquire,  steward  of  the  said  manor,  according  to  the 
custom  thereof,  all  and  singular  the  copyhold  or  customary  here- 
ditaments and  premises,  with  their  appurtenances,  and  all  the 
estate,  right,  title  and  interest,  both  legal  and  equitable,  of  the 
said  {mortgagor)  therein  ;  To  SUCH  USES,  u|>on  such  trusts,  and  for 
such  ends,  intents  and  purposes  as  the  said  {transferree),  his  heirs, 
executors,  administrators  or  assigns,  shall  at  any  time  before  the 
expiration  of  twenty-one  years  from  the  death  of  the  survivor  of 


(a)  In  mortgaijet  of  copyhold  property,  as  we  have  previously  remarked,  Practical 
ilthouf(h  the  premises  are  surrendered  to  the  roortt^agee's  use,  his  admission  is  obMrnuioM. 
usually  delayed  in  order  to  save  eipense  ;  but  when  a  transfer  of  the  mortgage 
has  been  made,  it  has  been  a  common  practice  for  the  mortgagee  to  b« 
admitted,  and  then  for  hire  to  surrender  to  the  transferree ;  but  this  mode  of 
proceeding  entails  an  additional  and  unnecessary  e.t[)ense  on  the  mortgagor 
without  conferring  the  slightest  ailvantaf^e  to  the  transferree ;  for  the  entire 
object  of  the  transfer  may  be  effected  by  the  mortgagor's  making  a  fresh 
surrender  to  the  transferree's  use  as  in  the  form  alnive  gi^t^nt  which  will  vmta 
the  former  surrender,  and  the  transferree  will  be  entitled  t4>  admission  upon  toeh 
surrender  in  precisely  the  tame  manner  as  if  the  former  surrenderee  bad  been 
admitted,  and  bad  afterwards  surrendered  to  bis  use. 
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NoMTII.  tije  gaj(]  {mortgagor),  {mortgagee),  or  {transferree),  by  deed  or  will 
Transfer  of  appoint,  and  in  default  of  such  appointment,  and  subject  thereto, 
Copyholds,  <ic.  TO  THE  USE  of  the  Said  {transferree),  his  heirs  and  assigns  for 
ever;  To  hold  unto  him  the  said  {transferree),  his  heirs  and 
assigns,  at  the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor,  under  the  accustomed  rents,  suits,  and  services  there- 
fore due  and  of  right  accustomed,  and  also  subject  to  the  proviso 
for  redemption,  and  the  powers,  provisoes,  declarations  and  agree- 
ments hereinafter  contained  (that  is  to  say),  [Insert  proviso  for 
redemption,  power  of  sale,  foreclosure  clause.  Section  II.,  No.  I., 
clauses  7  to  9,  pp.  33  to  37  ;  then  insert  covenants  from  mort- 
gagor for  payment  of  principal  and  interest;  that  he  has  good  right  to 
surrender  ;  for  quiet  enjoyment  and  freedom  from  incumbrances,  and 
for  further  assurance,  ut  ante,  Section  IV.,  No.  II.,  clauses  5  to 
8  inclusive,  pp.  198, 199 ;  and  then  add  covenant  from  mortgagee 
that  he  hath  not  done  any  act  to  incumber,  ut  ante,  No.  I.,  clause  6, 
p.  343.] 


In  witness,  &c. 
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365 


No.  VIII. 


TRANSFER  OF  MORTGAGE  WHERE  THE  ESTATE  ORIGINALLY 
MORTGAGED  WAS  A  CONTINGENT  ESTATE,  BUT  WHICH 
BECAME  ABSOLUTE  SUBSEQUENTLY  TO  THE  MORI'GAGE; 
ANOTHER  ESTATE  IN  FEE  SIMPLE  BEING  ADDED  AS  AN 
ADDITIONAL  SECURITY  UPON  A  CONSIDERABLE  FURTHER 
ADVANCE  BEING  MADE. 


1.  Parties. 

2.  Recital  of  deed  creating  the  niort- 

gage  of  the  coatiogeot  estate. 

3.  That  the  contingeat    estate    has 

subsequently   become    absolute 
by  the  death  of  A.  B. 

4.  Of  will,  whereby  the   mortgagor 

became  entitled  to  the  estate  not 
included  in  the  former  mortgage. 


5.  Of  agreement  for  transfer. 

6.  Testatum,     by    which    transferror 

and  mortgagor  convey  premises 
comprised  in  first  mortage. 

7-  Further  testatum,  by  which  mort- 
gagor conveys  property  subse- 
quently acquired. 

8.  Appointment  of  a  receiver. 


1.  THIS  INDENTURE,  made  the       day  of        A.D.  185  ,  Partk.. 
Between  {mortgagor^  of,  &c.,  of  the  first  part,  {transferror)  of  the 
second  part,  and  (trunsferree)y  of,  &c.  of  the  third  part. 


2.  Whereas  by  indenture  dated  the  day  of  ,  in  the  R<«iul  of  d*d 

year  1847,  and  made  between  the  said  {mortgagor)  of  the  one  part,  mortfac*  of  th« 
and  the  eaid  {transferror)  of  the  other  part,  APrEU  reciting  that  JJjS**** 
{J.L,)t  late  of  ,  esquire,  deceased,  had,  by  his  last  will,  dated 

the  20th  day  of  June,  1807  (amongst  other  devises  and  bequests), 
devised  the  hereditaments  and  premises  therein  described  (being 
the  hereditaments  and  premises  firstly  hereinafter  described),  unto 
and  to  the  use  of  bis  only  daughter  {A.  i?.),  and  her  heirs ;  but 
with   a  proviso,   that  if  she   shoidd    die   without    leaving  any 
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No.  VIII.  children  or  other  lawfnl  issue  in  the  lifetime  of  his  nephew,  the 
Transfer  of  Said  (mortgagor),  THEN  to  the  use  of  the  said  [mortgagor),  his 
'^thTEsMe^^  heirs  and  assigns  for  ever.     And  also  reciting  that  the  said 

ongmaliy     testator   had  died  on  or   about  the  day  of  ,  without 

Mortgagpd  was  •' 

a  Contingent   having  altered  or  revoked  his  said  will,  leaving  the  said  [A.  B.), 

rjsffi.tp,      f^c 

L    '     his  daughter,  and  the  said  (mortgagor)  him  surviving,  and  that 

his  said  will  was  duly  proved  by  his  said  executors  therein  named, 
in  the  Prerogative  Court  of  Canterbury,  on  the  day  of 

next  following;  and  further  reciting  that  the  said 
{A.  B.)  was  then  upwards  of  sixty  years  of  age,  and  unmar- 
ried; AND  moreover  RECITING  that  the  Said  {transferror)  had 
agreed  to  advance  the  said  {mortgagor)  the  sum  of  1,000/.  on 
the  security  of  his  estate  and  interest  in  the  said  hereditaments 
and  premises.  It  is  witnessed  that  in  consideration  of  1,000/. 
then  paid  by  the  said  (transferror)  to  the  said  (mortgagor),  the  said 
{mortgagor)  did  thereby  grant,  release  and  confirm  unto  the  said 
{transferror),  and  his  heirs,  ALL  THAT  the  said  contingent  estate 
and  interest  of  him  the  said  {mortgagor)  expectant  on  the  decease 
of  the  said  {A.  B.),  of  and  in  the  said  hereditaments  and  premises 
firstly  hereinafter  described ;  To  hold  the  same,  with  the  appur- 
tenances (subject  as  thereinbefore  mentioned),  unto  and  to  the  use 
of  the  said  {transferror),  and  his  heirs  and  assigns  for  ever,  subject 
to  a  proviso  for  redemption  on  payment  by  the  said  {mortgagor), 
his  heirs,  executors,  administrators,  or  assigns,  unto  the  said  {trans- 
ferror), his  executors,  administrators,  or  assigns,  of  the  sum  of 
1,000/.  and  interest,  at  the  rate  of  51.  for  every  100/.  by  the  year, 
on  a  certain  day  therein  mentioned  and  since  past. 

That  the  3.  And  WHEREAS  the  Said  {A.  B.)  died  on  the         day  of 

estate  has         last  without  leaving  any  children  or  other  lawful  issue  whereby 

become"abs(Jate  ^^^   Contingent  estate   or  interest  of  him   the   said   {mortgagor) 

\>y  ^e  death  of  expectant   on  the  decease   of  the  said  {A.  B.)  in  his  lifetime, 

without  leaving  any  such  children  or  lawful  issue  as  aforesaid, 

became   an   absolute   and    indefeasible   estate   of  inheritance   in 

fee  simple  in  possession,  subject  to  the  said  hereinbefore  recited 

mortgage. 


Of  will  whereby 
mortgagor 
bc-caiue  entitled 


4.  And  whereas  the  said  {A.  B.)  by  her  last  will  dated  the 
day  of  ,  amongst  other  devises  and  bequests,  devised 
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the   hereditaments  and   premises   secondly   liereinafter  described,     No  vill. 
unto  and  to  the  use  of  the  said  {mortf/at/or),  liis  heirs  and  assigns    Trammer  of 
for  ever,  and  appointed  the  said  {mortgagor)  sole  executor  of  her    '^ttJ^J^tT^ 
said  will,  who  duly  proved  the  same  in  the  Prerogative  Court  of  the  w^IJJ?**^ 
ArchbishopofCanterbury,  on  the  day  of  last.  [Insert   a  Contiitgent 

that  principal  is  still  due,  but  that  all  interest  luis  been  dull/  paidf        

ut  ante,  No.  I.,  clause  3,  p.  340.]  llduM^^ih^ 

former 

5.  And  whereas  the  said  (mortgagor)  is  desirous  to  pay  off  the  ^^^  „,^t 
said   mortgage   debt  of   1,000/.  and  to  borrow  the  further  sum  for  tnuwfer,  &c 
of  5,000/.  for  his  other  occasions,  upon  the   security  of  the  said 
mortgaged  hereditaments  and  premises,  as  also  of  the  heredita- 
ments  and   premises   secondly   hereinafter   described,    and   hath 
requested  the  said  {transferree)  to  advance  him  the  sum  of  6,000/. 

for  these  purpose?,  which  the  said  {transferree)  has  consented  to  do. 

6.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of  Te«.f atDtn,  by 
the   said   agreement  and  in  consideration  of  the  sum  of  1,000/.  ferror  and 
sterling  paid  by  the  said  {transferree)  to  the  said  {transferror)  on  ^,f^**,^i,e, 
the  execution  of  these  presents  (at  the  request  and  by  the  direction  ">^P"»^  "• 

*  ^  *  •'  first  mortgage. 

of  the  said  {mortgagor)^  testified  by  his  being  a  party  hereto),  the 
receipt  of  which,  and  that  the  same  is  in  full  satisfaction  and 
discharge  of  all  moneys  owing  to  him  under  or  by  virtue  of  his 
said  mortgage  security,  the  said  {transferror)  hereby  acknowledges, 
and  therefrom  doth  release  and  for  ever  discharge  the  said  {trans- 
ferree), his  heirs,  executors,  administrators  and  assigns,  and  also  the 
■Bid  (mortgagor),  his  heirs,  executors,  administrators  and  assigns ; 
AND  ALSO  in  consideration  of  the  further  sum  of  5,000/.  sterling, 
at  the  same  time  as  aforesaid  paid  by  the  said  {transferree)  to  the 
said  {mortgagor),  the  payment  and  receipt  in  manner  aforesaid  of 
which  said  two  several  sums  of  1 ,000/.  and  5,000/.,  making  together 
the  sum  of  6,000/.,  the  said  {mortgagor)  doth  hereby  acknowledge, 
and  therefrom  doth  release  and  for  ever  discharge  the  said  {trans- 
ferree\  his  heirs,  executors,  administrators  and  assigns.  He  the 
said  {transferror),  (at  the  request  and  by  the  direction  of  the  said 
{mortgagor),  testified  as  aforesaid),  doth  by  these  presonta  grant, 
release  and  convey ;  and  tlie  said  {mortgagor)  doth  by  these 
presents  grant,  release  and  confirm  unto  the  said  {transferree),  and 
his  heirs,  all,  &c.     [Describe  parcels  comprised  in  mortgage,  AND 
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No,  VIII.  INSERT  similar  general  words  to  those  contained  in  the  mortgage  deed.~\ 
Transfer  of  And  ALL  the  estate,  right,  title  and  interest,  both  legal  and 
The^EstntT^  equitable,  of  them  the  said  {transferror^  and  {mortgagor)  therein, 
originally      TOGETHER  With  all  dceds,  evidences  and  writings  relating  to  the 

Mortgaged  was    ^  ^  ^  .  . 

a  Contittgent   title  of  the  Said  hereditaments  and  premises,  in  the  custody  or 
L    '     power  of  the  said  {transferror)  and  {mortgagor),  or  either  of  thera, 


or  which  the  said  {mortgagor)  can  procure  without  suit. 
habendum  clause,  ut  ante.  No.  II.,  clause  4,  p.  346.] 


[Inssrt 


Further 
testatum  by 
which  mort- 
gagor conveys 
property 
subsequently 
acquired. 


Appointment 
of  a  receiver. 


7.  And  this  Indenture  also  witnesseth,  that  in  further 
pursuance  of  the  said  agreement,  and  for  the  considerations  aforesaid, 
he  the  said  {mortgagor)  DOTH  by  these  presents  grant,  release, 
convey  and  confirm  unto  the  said  {transferree)  and  his  heirs,  all, 
&c.  [Describe  parcels  devised  to  mortgagor  by  A.  B.\  will,  and 
insert  general  words;  all-estate  clause,  and  all-deeds  clause,  ut  supra; 
also,  habendum  clatise,  proviso  for  redemption  and  power  of  sale  in 
default ;  foreclosure  clause ;  and  all  usual  mortgage  covenants,  ut  ante. 
Section  II.,  No.  I.,  clauses  7  to  18  inclusive,  pp.  33  to  40. J 

8.  And  this  Indenture  further  witnesseth,  that  for 
the  more  perfectly  and  satisfactorily  securing  the  repayment  of 
the  said  sum  of  6,0001.  and  interest  so  lent  and  advanced  by  the 
said  {transferree)  to  the  said  {mortgagor)  as  aforesaid,  they  tlie  said 
{transferree),  and  (mortgagor),  on  the  nomination  of  the  said  {trans- 
ferree), DO  by  these  presents  appoint  the  said  {receiver)  to  be  the 
bailiff,  agent,  attorney,  collector  and  receiver  of  him  the  said  {trans- 
ferree), and  in  the  name  or  names  of  him  the  said  {transferree),  his 
heirs,  executors,  administrators  and  assigns,  to  ask,  demand  and 
receive  of  and  from  all  and  every  the  present  and  future  tenants  and 
occupiers  of  all  and  singular  the  hereditaments  and  premises  firstly 
and  secondly  hereinbefore  described,  and  hereby  granted  and 
released,  all  and  every  the  rents,  issues  and  profits  now  due,  or  from 
time  to  time  hereafter  to  become  due,  for  and  in  respect  of  the 
same  hereditaments  and  premises,  and,  in  default  of  payment 
thereof,  to  use,  employ  and  pursue  all  such  remedies  b}  distress, 
entry  and  all  such  other  lawful  acts  as  shall  be  deemed  expedient 
for  receiving,  recovering  and  enforcing  the  due  payment  of  such 
rents,  issues  and  profits.  And  the  said  {transferree)  and  {mort- 
gagor) DO  by  these  presents  respectively  require  the  said  several 
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tenants  and  occupiers  of  all  and  singular  the  said  hereditaments     No.  Vlll. 
and  premises  hereby  granted  and  released,  to  pay  the  said  rents,    Tnms/er  of 
issues  and  profits  unto  the  said  (rec«Wr) accordingly,  whose  receipts  ^'"Jj^^^'^J^* 
it  is  hereby  declared  shall  be  effectual  releases  and  discharges  for     originally 

1  *  1  1  •  1   /  V  Mortgaged  tea* 

the  same.  And  it  is  hereby  declared,  that  the  said  (receiver)  a  Cumiingemt 
shall  apply  the  said  rents,  issues  and  profits,  when  and  as  he  shall  f*^^- 
recciTe  the  same  ;  Jirst,  in  payment  of  all  rates,  taxes,  assessments 
and  other  outgoings,  payable  in  respect  of  the  said  hereditaments 
and  premises;  secondly,  in  defraying  all  incidental  expenses  incurred 
in  the  receipt  and  recovery  of  the  said  rents,  issues  and  profits,  in- 
cluding also  the  sum  of  in  the  pound,  as  an  allowance  for  his 
trouble  therein  ;  thirdly ,  in  payment  unto  the  Ba\d  {transferree),  his 
executors,  administrators  or  assigns,  of  the  interest  which  shall  from 
time  to  time  become  due  and  payable  in  respect  of  this  mortgage 
security ;  and,  fourthly,  to  pay  over  the  remaining  surplus  of  the  said 
rents,  issues  and  profits  (if  any)  unto  the  said  {mortgagor),  his  heirs, 
executors,  administrators  or  assigns ;  hut,  nevertheless,  without  pre- 
judice to  the  right  of  the  said  (transferree),  his  executors,  adminis- 
trators or  assigns,  to  have  the  remaining  surplus  applied  in  liquida- 
tion of  the  said  principal  moneys  hereby  secured ;  provided  the  said 
{transferree),  his  executors,  administrators  or  assigns,  shall  give  due 
notice  thereof  in  writing  to  the  said  (receiver.)  And  it  is  hereby 
FURTHER  declared,  that  the  said  (receiver)  shall  not  be  answer- 
able for  any  involuntary  losses  which  may  happen  in  the  said  oflfice, 
and  that  the  said  (transferree)  shall  not  be  responsible  for  the  acts, 
deeds,  receipts  or  defaults  of  the  said  (receiver),  anytliing  herein- 
before contained  to  the  contrary  thereof  in  anywise  notwith- 
standing. 

In  witness,  &c 
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No.  IX. 


TRANSFER  OF  MORTGAGE  OF  FREEHOLD  AND  LEASEHOLD 
PROPERTY  BY  THE  HEIR  AND  EXECUTOR  OF  A  DECEASED 
MORTGAGEE,  THE  MORTGAGOR  CONCURRING. 


1.  Parties. 

2.  Recital  of  deed  whereby  freehold 

and  leasehold  estates  were  mort- 
gac^ed  to  deceased  mortgagee. 

3.  Of  death  of  mortgagee  and  pro- 

bate of  his  will. 

4.  Of  request  and  agreement  for  loan. 

5.  Testatum. 


Further  testatum  by  which  the 
leaseholds  are  assigned. 

Proviso  for  redemption. 

Covenant  from  mortgagor  that  he 
had  goad  right  to  convey  and 
assign. 

Covenant  from  heirs  and  executors 
that  they  have  done  no  act  to 
incumber. 


Parlies.  1.  THIS  INDENTURE,  made  the      day  of        A.D.,  185     , 

BETWEEN  (heir  of  deceased  mortgagee),  of,  «S;c.  of  the  first  part, 
{executors  of  deceased  mortgagee),  of,  &c.  of  the  second  part,  (mort- 
gagor'), of,  &c.  of  the  third  part,  and  (transferree),  of,  &c.  of  the 
fourth  part. 


Recital  of  deed       2.  Whereas  by  indenture  dated  the         day  of  ,  made 

^ndTe^^sehdd"^*^  between  the  said  (mortgagor)  of  the  one  part,  and  the  said  (deceased 
estates  were  mor/^a^ee)  of  the  Other  part,  the  freehold  hereditaments  and  pre- 
deceased mises  hereinafter  described  were  conveyed  and  assured  unto  and 
mor  gagee.        ^^  ^^^  ^^^  ^^  ^l^^  ^jj  (deceased  mortgagee),  his  heirs  and  assigns 

for  ever,  g,nd  the  said  leasehold  premises  were  demised  unto  the 
said  (deceased  mortgagee),  his  executors,  administrators  and  assigns, 
for  the  residue  of  a  certain  term  of  99  years  therein,  except  the 
last  day  thereof;  but  subject,  nevertheless,  both  as  to  the  said 
freehold  and  leasehold  hereditaments  and  premises,  to  a  proviso 
for  redemption  or  payment  by  the  said  (mortgagor),  his   heirs. 
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executors,    ndinlnietrators   or    assigns^    unto    the    said  (decMued      No.  IX. 

mortf/affee)f  his  executors,  administrators  or  assigns,  of  the  sum  of  Trtmt/erof 

£  and  interest  at  the  rate  of  £  for  every  lOOZ.  by  the  fr^UkM^id 

year,  on  the         day  of  then  next,  but  in  payment  whereof  r/'**'^!^^ 

default  w:is  made.  

3.  And  whereas  the  said  (deceased  mortqagee)  died  on  or  about  Of  death  of 

.  .  mortgagee,  and 

the         day  of  ,  having  duly  made  his  last  will,  dated  the  probate  of  hU 

day  of  ,  and  appointed   the   said  {executors)  the   executors 

thereof,  but  made  no  specific  devise  of  such  estates  as  were  vested 
in  him  in  trust  or  by  way  of  mortgage,  nor  any  general  devise  of 
his  real  estate  by  which  such  trust  or  mortgage  estates  were 
capable  of  being  devised  by  his  said  will ;  which  said  estates, 
consequently,  upon  his  decease  descended  upon  the  said  (A«r)  as  his 
eldest  son  and  heir  at  law ;  and  his  said  will  was  duly  proved  by 
the  said  {executors)  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury  on  the  day  of  last.     [Insert  clause  that 

principal  is  still  due,  but  that  all  interest  has  been  paid,  ut  ante. 
No.  L,  clause  3,  p.  340.] 

4.  And  whereas  the  s&id  (niortt/affor)  has  requested  the  said  Of  requeat  and 
(fransferree)  to  advance  him  the  sum  of  £  for  the  purpose  of  loan. 
enabling  him  to  pay  off  the  said  mortgage  debt  of  £  ,  which 

the  said  (executors)  have  cjilled  upon  him  to  discharge,  and  this 
the  said  {trajisfeiTce)  has  agreed  to  do,  on  having  the  said  mort- 
gaged hereditaments  and  premises  conveyed  and  assured  to  him 
in  manner  hereinafter-mentioned. 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration  Taautoin. 
of  the  sum  of  £  sterling,  paid  by  the  said  {transferree)  to  the 

said  (executors)  on  the  execution  of  these  presents  (at  the  request 
and  by  the  direction  of  the  said  (mortgagor),  testified  by  his  being 
a  party  hereto,)  the  receipt  of  which  said  sum  of  £  ,  and  that 

the  same  is  in  full  8ati:<faction  and  discharge  of  all  moneys  owing 
to  them  upon  the  said  hereinbefore-recited  mortgjige  security,  the 
said  (executors)  do  hereby  acknowledge,  and  therefrom  do  by  these 
presents  release  and  for  ever  discharge  the  said  (transferree),  and 
also  the  said  (mortgagor),  and  their  respective  heirs,  executors, 
administrators  and  assigns;  and  also  in  consideration  of  the  sum  of 
VOL.  n.  2  b 
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No.  IX.  5s.  at  the  same  time  as  aforesaid  paid  by  the  said  (transferree)  to 

Transfer  of  cach  of  them  the  said  {heir)  and  {mortgagor)^  the  several  receipts  of 

FreeMdand  which  are  hereby  respectively  acknowledged,  He  the  said  {heir)  (at 

Leasehold  ^|^g  rcQuest  of  the  Said  (mortqaqor).  and  by  the  direction  of  the  said 

Property,  cfc.  ^  \  ^    .7      /^  ./ 

{executors),  testified  as  aforesaid),  but  in  respect  only  of  the  legal 

estate  vested  in  him  as  the  heir  at  law  of  the  said  {deceased  mort- 
gagee), as  hereinbefore  mentioned,)  doth  by  these  presents  grant, 
release  and  convey,  the  said  {executors)  do  by  these  presents 
remise,  release  and  quit  claim,  and  the  said  {mortgagor)  doth  by 
these  presents  grant,  release,  ratify  and  confirm  unto  the  said 
{transferrer)  ajidi  his  heirs,  all,  &c.  [Describe /reeAoW  parcels,  ant> 
INSERT  general  words,  ut  ante,  Section  II.,  No.  L,  clause  5,  p.  33.] 
And  all  the  estate,  right,  title  and  interest  of  them  the  said  {heir), 
{executors)  and  {mortgagor),  and  of  each  and  every  of  them  therein ; 
and  also  all  deeds,  evidences  and  writings  relating  to  the  title 
of  the  said  hereditaments  and  premises  in  the  custody  or  power  of 
the  said  [heir),  {executors)  and  {mortgagor),  or  either  of  them,  or 
which  the  said  {mortgagor)  can  procure  without  suit.  [Insert 
habendum  to  transferree  in  fee,  ut  ante,  No.  IL,  clause  4,  p.  346.] 

Further  testa-  6.    AnD  THIS  INDENTURE  ALSO  WITNESSETH,  that  for  the  COH- 

tum,  by  which      .  ,  .  -  . 

the  leaseholds  sidcrations  aforcsaid,  THEY  the  said  {executors)  (at  the  request  and 
are  assigne  .  |^^  ^^^  direction  of  the  said  {mortgagor)  testified  as  aforesaid,  DO 
by  these  presents  assign  and  set  over,  and  the  said  {mortgagor) 
DOTH  by  these  presents  ratify  and  confirm  {a)  unto  the  said 
{transferree)  all,  &c.[  Describe  leasehold  parcels,  and  insert 
general  words.~\  And  all  the  estate,  right,  title  and  interest,  both 
legal  and  equitable,  of  them  the  said  {executors)  therein ;  and  also 
the  said  hereinbefore-recited  indenture  of  lease,  and  all  other 
deeds  and  writings  relating  to  the  title  of  the  said  hereby- assigned 
premises,  in  the  custody  or  power  of  the  said  {executors)  and 
{mortgagor),  or  which  the  said  (mortgagor)  can  procure  without 
suit.  [Insert  habendum  to  transferree  of  residue  of  term,  ut  ante. 
No.  IV.,  clause  5,  p.  354.] 

Proviso  for  7.  Prc)vided  ALSO,   that  if  the   Said   (mortqaqor),  his  heirs, 

redemption,  \  ;f   if      n  3 

Practical  (a)  As  the  transferree  is  to  take  the  underlease,  the  mortfjapfor  must  only 

observations.       confirm  the  assignment ;  and  for  the  same  reason  his  name  must  be  omitted  in 
the  all -estate  clause. 
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executors,  administrators  or  assigns,  shall  on  the        day  of  NoMX. 

next  pay  unto  the  said  {tran$ferree\  his  executors,  administrators    Trap$fe,  </ 
or  assigns,  the  full  8um  of  £  sterling,  together  with  interest   fyttkMimd 

for  the  same  at  the  rate  of  £  for  every  100/.  by  the  year,  /i^^jT^. 

without  deduction,  THEN  the  sjiid  (trajis/erree),  his  heirs,  execu-        

tors,  administrators  or  assigns,  will  at  any  time  thereafter,  at  the 
request  and  costs  of  the  said  (mor/gaffor),  his  heirs,  executors, 
oduiinistrators  or  assigns,  reconvey  and  reassign,  or  surrender  and 
yield  up  the  said  freehold  and  leasehold  hereditaments  and 
premises  hereby  granted,  released  and  assigned,  with  their  respec- 
tive oppurtenances,  unto  and  to  the  use  of  the  said  {rnortgagor)y 
his  heirs,  executors,  administrators  and  assigns,  according  to  the 
nature  and  quality  of  the  said  premises  respectively,  or  otherwise 
as  the  said  {mortgagor^  his  heirs,  executors,  administrators  or 
assigns  shall  in  that  behalf  lawfully  direct  or  appoint,  free  from 
all  incumbrances  created  therein  by  the  said  (transferree),  his 
heirs,  executors,  administrators  or  assigns,  in  the  meantime, 
[Inseut  power  of  sale  in  default,  and  foreclosure  clause;  covenant 
from  mortgagor  for  payment  of  principal  and  interest,  and  to 
pay  the  interest  Jialf  yearly ;  ut  ante,  Section  II.,  No.  I.,  clauses 
8  to  11  inclusive,  pp.  35  to  38.] 

8.  And  also  that   they  the  said  (heir),  (executors')  or  (mort-  Covroimt  from 
gagor),  or  some  or  one  of  them,  now  have  or  hath  in  themselves,  he  has  good 
or  himself,  good  right  to  convey,  release  and  assign  the  said  free-  "^    t««»'«7- 
hold  and  leasehold  hereditaments  and  premises  hereby  granted, 
released  and  assigned,  with  their  appurtenances,  unto  and  to  the 

use  of  the  said  (transferree)^  his  heirs,  executors,  administrators 
and  assigns,  according  to  the  nature  and  quality  of  the  said  pre- 
mises respectively,  in  manner  aforesaid,  according  to  the  true 
intent  and  meaning  of  these  presents.  [Insert  covenant  for  quiet 
enjoyment,  and  freedom  from  incumbrances,  and  for  further  as- 
surance;  and  that  mortgagor  shall  enjoy  until  default;  and  that 
transferree  will  not  exercise  poicer  of  sale  without  giving  mortgagor 
due  notice ;  ut  ante,  Section  II.,  No.  I.,  clauses  13  to  18  inclusive, 
pp.  38  to  40.] 

9.  And  the  said  (heir)  and  (executors),  according  to  their  several  CoTMumt  (ran 
estates  and  interests  in  the  said  freehold  and  leasehold  heredita-  tg,laAon  that 

2  B  2 
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No.  IX.  ments  and  premises,  but  each  for  his  own  acts  only,  do  hereby 

Transfer  of  for  themsclves  and  their  respective  heirs,   executors  and  adminis- 

FrlehoMami  trators,  Severally  covenant  with  the  said  (transferree),  his  heirs. 

Leasehold  exccutors,  administrators  and  assigns,  that  they  the  said  (heir)  and 

Property,  ^c.  '  .  .   ,       ,     .  ..1,1 

—  {executors)  respectively  have  not,  nor  with  their  privity  hath  the 

no  act  t^  ''°"    said  {deceased  mortgagee)  deceased,  done  or  permitted  any  act,  deed, 
incumber  matter    or    thing   whatsoever,    whereby  the   said   freehold     and 

leasehold   hereditaments    and    premises  can  be  charged,  incum- 
bered, or  prejudicially  affected  in  any  manner  howsoever. 

In  witness,  &c. 
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Na  X. 


TRANSFER  OF  MORTGAGE  IN  FEE  OF  A  FREEHOLD  ESTATE 
WHERE  A  CONSIDERABLE  PORTION  OF  THE  MORTGAGE 
DEBT  HAS  BEEN  PAID  OFF,  THE  MORTGAGOR  BEING  A 
CONCURRING  PARTY. 


1.  Parties. 

2.  RadUl  that  principal  and  interest 

wma  not  fwid  at  the  appointed 
time,  but  that  the  same  has 


been  (neatly  reduced  by  8uba»> 
quent  payments. 

3.  Of  af^etnent  for  transfer. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  185  ,  Parti*. 
Between  {transferror) y  of,  &c.,  of  the  first  part,  .{mortgagor)y  of 
&c,  of  the  accond  part,  and  {transferree\  of,  &c.  of  the  thirtl  part. 
[Recite  mortgage  in  fecy  ut  antcy  Section  VIII.,  No  I.,  clause  2, 
p.  320.] 


2.  And  whereas  the  said  principal  sum  of  2,500/.  and  interest  n*ciul  that 
was  not  paid  off  at  the  time  mentioned  in  the  said  proviso  for  intcnat  wm  not 
redemption,  but  the  said  mortgage  debt  has  been   considerably  ^poj^  Uni«, 
reduced  by  payments  made  by  the  said  {mortgagor)  to  the  said  '"'^  *^*^ 
{transferror)  subsc([uently  to  that  time,  and  u{)on  an  account  this  gtmtij  ndac*! 
day  made  up  and  stated  between  the  said  (mortgagor)  and  {trans-  pajoMBU. 
ferror)t   there   appears   now  to   bo   due   and   owing   to  the  said 
{transferror)^  for  principal  and  interest  on  his  said  recited  mortgage 
security,  the  sum  of  500L,  and  no  more,  as  the  said  {transferror) 
doth  hereby  testify  and  acknowledge. 


3.  And  wiiEUEAt)  the  said  {transferror)  having  colled  upon  the  2 
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Freehold 
Estate,  (fc, 


No.  X.  said  {mortgagor)  to  pay  off  the  said  sum  of  500Z.,  the  said 
Transfer  of  {mortgagor)  has  requested  the  said  {transferree)  to  advance  him 
Fee'^^a*  the  Same  on  the  security  of  the  said  hereditaments  and  premises, 
which  the  said  {transferree)  has  agreed  to  do.  [Insert  testatum^ 
habendum,  and  proviso  for  redemption,  ut  ante.  No.  II.,  clauses  3,  4, 
and  5,  pp.  346,  347  ;  power  of  sale  and  foreclosure  clause,  and  usual 
mortgage  covenants,  ut  ante.  Section  IL,  No.  II.,  clauses  7  to  14, 
inclusive,  pp.  46  to  49  ;  and  then  add  covenant  from  transferror 
that  he  has  done  no  act  to  incumber,  as  in  clause  6,  No.  I.,  in  this 
present  Section,  ante,  p.  343.] 


In  witness,  &c 
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No.  XI. 


TRANSFER  OF  MORTGAGE,  WHEN  MADE  FOR  A   LESSER  SUM 
THAN  IS  DUE  ON  THE  ORIGINAL  MORTGAGE. 


1.  Parties. 

2.  Recital  of  default  in  payment. 

3.  That  princi[)al  is  still  due,  and  also 

a  considerable  arrear  of  interest. 


4.  Of  agreement  for  transfer. 

5.  Testatum,  by  which  transferror  as- 

signs   the    mortgage   debt,   and 
mortgaged  premises. 


1.  THIS  INDENTURE,  made  the      day  of         A.D.  18     ,  P«tie.. 
Between  {transferror)^  of  &c.,  of  the  one  part,  and  {transferree), 
of  the  other  part.     [Recite  mortgage  infee^  ut  ante.  Section  VIII., 
No.  I.,  clause  2,  p.  350.] 


2.  And  whereas  default  was  made  in  payment  of  the   said  R«ciul  of 
sum  of  2,000^  and  interest,  at  the  time  appointed  for  payment  payment. 


thereof,  in  the  said  proviso  for  redemption. 


3.  And  whereas  the  said  principal  sum  of  2,000/.  still  remains  That  principal 

...  i«  utill  due. 

owing  to  the   said  {transferror)^  upon   his  said  recited  mortgage  and  abo  a 
security,  as  also  a  considerable  sum  for  arrears  of  interest.  „„,r  of 

intcvast. 

4.  And  whereas  the  said  {transferror)  has  agreed  to  convey  Of 
his  estate  and  interest  in  the  said  mortgaged  hereditaments  and 
premises,  and  also  to  assign  the  whole  of  the  said  mortgage  debt 
of  2,000i!.,  and  all  arrears  of  interest  now  due  thereon,  unto  (a) 
the  said  {transferree)  for  the  sum  of  l,200il 


(a)  This  tMunmce,  although  in  the  form  of  a  transfer  of  mortgage,  is  to  ^  Practical 
considered  in  the  light  of  a  purchase  as  to  rrtjuire  an  ad  valorem  stamp,  adapted  oUerratkai. 
to  a  purchase  fur  the  amount  of  the  consideration  money. 
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Transfer  of 
Mortgage  when 

made  for  a 

lesser  Sum  than 

is  Due  on  the 

original 

Mortgage. 

Testatum,  by 
which  trans- 
ferror assigns 
the  mortgage 
debt  and 
mortgaged 
premises. 


5.  Now  THIS  Indenture  witnesseth,  that  in  consideration 
of  the  sum  of  1,2007.  sterling,  paid  by  the  said  (transferree)  to 
the  said  {transferror)  on  the  execution  hereof,  the  receipt  of  which 
the  said  {transferror)  hereby  acknowledges,  and  therefrom  doth 
release  and  for  ever  discharge  the  said  {transferree)^  his  heirs,  exe- 
cutors, administrators  and  assigns,  he  the  said  transferror,  doth 
by  these  presents.  [Insert  assignment  of  mortgage  debt,  and 
arrears  of  interest;  habendum,  power  of  attorney,  and  further 
testatum  and  habendum,  subject  to  subsisting  equity  of  redemption  by 
which  the  transferror  conveys  the  mortgaged  premises,  ut  ante. 
Section  II.,  No.  XVIII.,  clauses  5  to  9  inclusive,  pp.  129  to  131 ; 
and  then  add  covenants  from  transferror  that  he  has  done  no  act 
to  incumber ;  that  he  has  not  received  the  mortgage  debt ;  and  that  he 
will  not  revoke  power  of  attorney  ;  AND  covenant  from,  transferree  to 
indemnify  transferror  from  all  costs  in  respect  of  actions,  8fc.  prose- 
cuted under  power  of  attorney,  ut  ante,  No.  I.,  clauses  6  to  9  in- 
clusive, pp.  343,  344.] 


In  WITNESS,  &c. 
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Section  X. 
RECONVEYANCE  OF    MORTGAGED  ESTATES. 


No.  I.— RaOOVTETAMCE  OF  A  MoBTQAGED  FREEHOLD  EsTATB  WHICH  HAD  BEEN 
OOaVBTBD    DT  WAT  OF  APFOINTMBNT    AM)    KeLRASE,    AND    18    BECONVETED 

TO  Uses  to  bar  Dower.     Variatioit  where  the  Mortgage  was  bt 

GkAUT  AMD  RbUUSB,  AMD  THE  KeCONVBTAHCB  U  8IMFI.T  IW  FkB. 

No.  II. — REcojfTBTAifCB  OF  MORTGAGED  Fmnosas  BT  Sdrrendbb  or  1,000 
Ykars*  Term. 

No.  in. — RaOOITTBTAirCB  OP  THE  RESIDUE  OF  MoRTGAORD  PREMISES  WHERE  A 
PORTION   OF  THEM  HATB  BBBK  SoLD  UimER  A  FoWER  OF  SaLE  COKTAINED 

III  TUB  Mortgage  Drbd. 
No.  IV. — Rbcoittrtamce  of  the  Residue  of  Mortgaged  Premises  where  a 

PORTION    OF   THEM    HAVE    BEEN    SoLD    FOR   THE    I'URFUSE  OF  DItiCHABi.INU 

THE  Mortgage  Debt,  the  Mobtgauob  fating  the  remaining  Halance. 
Variation  where  the  Sale  of  the  Premises  has  produced  more 

THAN  THE  MORTGAGE  DbbT. 

No.  V. — Rbcohvbtance  OF  Mortgaged  Premises  where  there  aAs  bbbn  a 
Transfer  op  the  Mortgage. 

No.  VI. — Rbcontetance  where  a  Mortoaob  abd  Pubcuarb  bayb    bbbn 

RFFECTED   BT  THE  SAME    iNSTRt'MB.N'T. 

No.  VII. — Rboontktamcb  of  Freehold  and  Leasehold  Premises  bt  the 
Devisees  in  Tbvst  of  a  dbcrasrd  Mortgagee.  Variation  where  a 
PoucT  OF  Assurance  is  also  included. 

No.    VIII.— ReCONVBTANCB  of  a    portion   of   MoBTOAGRD   PBBMUBi   DNDER  A 

Power  reserved  in  tbb  Mobtoaob  Dbbd  roB  tub  Mostoaoob  to 
Redrbm  in  Pabcbls. 
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No.    I. 


RECONVEYANCE  OF  A  MORTGAGED  FREEHOLD  ESTATE  WHICH 
HAD  BEEN  CONVEYED  BY  WAY  OF  APPOINTMENT  AND  RE- 
LEASE, AND  IS  RECONVEYED  TO  USES  TO  BAR  DOWER. 
VARIATION  WHERE  THE  MORTGAGE  WAS  BY  GRANT  AND 
RELEASE,  AND  THE  RECONVEYANCE  IS  SIMPLY  IN  FEE. 


1.  Parties. 

2.  Recital  of  deed  of  appointment  and 

release  by  way  of  mortgage. 

3.  That  principal  is  still  due,  but  that 

all  interest  has  been  paid. 


4.  Of  agreement  to  reconvey. 

5.  Testatum. 

6.  Habendum  to  uses  to  bar  dower. 

7.  Declaration  to  debar  widow  from 

dower. 


Parties.  1.  THIS  INDENTURE,  made  the        day  of        A.D.  18   , 

Between  {mortgagee)  of,  &c.,  of  the  first  part,  and  (mortgagor) 
of,  &c.,  of  the  second  part,  (mortgagor's  dower  trustee)  ofj  &c.,  of 
the  third  part. 


Recital  of  deed 

of  appointment     i    ,     i    ,, 

and  release  by     Qa^eu   ine 

way  of 

mortgage. 


2.  Whereas,  (a)  by  indenture   of  appointment  and  release, 
day  ,  made  between   the   said  (mortgagor) 

of  the  one  part,  and  the  said  (mortgagee)  of  the  other  part,  the 
said  (mortgagor),  in  consideration  of  the  sum  of  600^.  then  paid 
to  him  by  the  said  (mortgagee)  in  exercise  of  a  power  limited 
to   him  by  a  certain  indenture  dated  the  day   of  , 

made  between  (vendor)  of  the  first  part,  the  said  (mortgagor)  of  the 
second  part,  and  the  said  (mortgagor's  dower  trustee)  of  the  third 


(a)  If  the  mortgage  was  simply  by  grant  and  release,  substitute  for  the 
above,  clause  2,  in  No.  I.,  ante,  Section  VIII. 
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part,  did  by  the  now  reciting  deed  appoint,  and  by  way  of  further       ^o^. 
assurance  gnint,  release  and  confirm  unto  the  said  {mortgagee^  and  ReeomMgtmoe 
his  hein«,  WA.,  &c     [Describe  jmrceUly  To  hold  the  same  with  /-rMAdfar^S^ 
the  appurtenances  unto  him  the  said  {mortgagee)^  his  heirs  and  ^J^^^wwirf 
assigns,  for  ever,  tubject  nevertheless  to  a  proviso  for  redemption     ^_*^_^ 
and  reconveyance  on  payment  by  the  said  (mortgagor),  his  heirs,  and  Helt<ue,  ^. 
executors,   administraturs   or   assigns,   of   the   sum  of  600/.  and 
interest  at  the  rate  of  61.  for  every  100/.  by  the  year,  at  the  time 
and  in  manner  therein  mentioned. 

3.  And  whereas  the  said  sum  of  600/.  and  interest  was  not  paid  Tb»t  princip*! 
at  the  time  appomted  for  the  payment  thereof  by  the  said  herein-  that  «ii  interest 
before  recited  proviso  for  redemption,  and  the  whole  of  the  said   "     °  J**  • 
principal  sum  of  600/.  still  remains  owing  to  the  said  {mortgagee) 

on  his  said  recited  mortgage  security,  but  all  interest  in  respect  of 
the  same  has  been  duly  paid  up  to  the  day  of  the  date  hereof,  as 
the  said  {mortgagee)  doth  hereby  testify  and  acknowledge.(i) 

4.  And  whereas  the  said  {mortgagee),  at  the  request  of  the  said  Of  agreenMnt 
{mortgagor)  has  agreed  to  reconvey  the  said   mortgaged  heredita- 
ments and  premises  unto  the  said  {mortgagor),  his  heirs  (c)  [to  the 

uses  hereinafter  declared],  ui>on  receiving  the  said  principal  sum 
of  600/.,  so  due  and  owing  to  him  as  aforesaid. 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration  of  Teetotum, 
the  sum  of  600/.  sterling,  paid  by  the  said  {mortgagor)  to  the  said 
{mortgagee),  on  the  execution  hereof,  the  receipt  of  which,  and  that 

the  same  is  in  full  satisfaction  and  discharge  of  all  moneys  owing 
to  him  in  respect  of  his  said  recited  mortgage  security,  the  said 
{mortgagee)  hereby  acknowledges,  and  tlierefrora  doth  release, 
exonerate,  and  for  ever  discharge  the  said  {mortgagor),  his  heirs, 
executors,  administrators  or  assigns,  and  also  the  said  mortgaged 


(A)  If  the  usouot  of  the  niortff«|{e  debt  hu  been  reduced  br  lubseqaent 
imjrroeot.  substitute  for  tbe  above,  cUum  i,  No.  X.,  «m/f.  Section  IX.,  p.  376. 

(c)  If  tbe  mortgage  waa  aimplj  in  fee,  substitute  for  words  within  brackets 
above — 

"  and  assigns.** 
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hereditaments  and  premises;  he  the  said  (mortgagee),  doth  by 
these  presents  grant,  release,  and  confirm  unto  the  said  {mortgagor), 
and  his  heirs,  all,  &c.  [Insert  short  general  description  of  mort- 
gaged premises,  AND  THEN  INSERT  the  same  general  words  as  are 
contained  in  the  mortgage  deed;  AND  ADD  all-estate  clause  and 
all-deeds  clause,  ut  ante.  Section  IL,  No.  I.,  clause  5,  p.  33."] 


Habendnm  to 
uses  to  bar 
dower. 


6.  To  HAVE  AND  TO  HOLD  the  Said  {short  general  description), 
and  all  and  singular  other  the  premises  hereinbefore  described,  and 
hereby  granted  and  released  with  their  appurtenances,  unto  the 
said  (mortgagor)  and  his  heirs,  (d)  freed  and  discharged  from  the  said 
mortgage  debt,  and  all  claims  and  demands  in  respect  thereof,  to 
SUCH  USES,  upon  such  trusts,  and  for  such  ends,  intents  and 
purposes,  as  the  said  (mortgagor)  shall  from  time  to  time,  or  at 
any  time  by  deed  or  deeds,  with  or  without  power  of  revocation 
and  new  appointment  appoint ;  and  in  default  of  such  appointment, 
and  subject  thereto,  to  the  use  of  the  said  (mortgagor^  and  his 
assigns  for  the  term  of  his  natural  life,  without  impeachment  of 
waste  ;  and  immediately  after  the  determination  of  that  estate  by 
any  means  in  his  lifetime,  TO  the  use  of  the  said  {doicer  trustee), 
his  executors  or  administrators,  during  the  life  of  the  said 
(mortgagor),  IN  TRUST  for  him  the  said  (mortgagor)  and  his  assigns, 
AND  immediately  after  the  determination  of  the  said  hereinbefore 
lastly  limited  estate,  to  the  use  of  the  said  (mortgagor),  his 
heirs  and  assigns  for  ever. 


Declaration  to 
debar  widow 
from  dower. 


7.  And  it  is  hereby  declared  that  no  widow  of  the  said 
(mortgagor)  shall  be  entitled  to  dower  out  of  the  said  heredita- 
ments and  premises  hereby  granted  and  released,  or  any  part  of 
the  same.  [Add  covenant  from  mortgagee  that  he  has  done  no  act 
to  incumber,  ut  ante.  Section  IX.,  No.  I.,  clause  6,  p.  343.] 

In  witness,  &c. 


(d)  If  the  re-conveyance  is  simply  in  fee,  substitute  for  the  remaining  portion 
of  the  above  clause — 

"  TO  THE  USE  of  the  Said  (mortgagor),  his  heirs  and  assigns  for 
ever." 
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S8S 


No.    II. 


RECONVEYANCE  OF  MORTGAGED  PREMISES  BY  THE 
SURRENDER  OF  1000  YEARS'  TERM. 


1.  PhrtiM. 

2.  Recital  that  principal  is  still  due, 

but  that  all  interest  has  been  paid. 


3.  Of  agreement  to  surrender  term. 

4.  Testatum. 


1.  THIS  INDENTURE,  made  the         day  of        A.D.,  18  ,  P«rti«. 
Between  {mortgagee)^  of,  &c.,  of  the  one  part,  and  {mortgagor).,  of, 

&c,  of   the  other  part.     [Recite    mortgage  by  demUCf   ut  ante. 
Section  VIII.,  clause  D.  in  notes,  p.  321.] 

2.  And  whereas  the  said  principal  sum  of  £  is  still  due  Rmtai  iiMt 
and  owing  to  the  said  {mortgagee)  upon  his  said  recited  mortgage  gtiii  du^,  but 
security,  but  all  interest  in  respect  of  the  same  has  been  duly  paid  ^^^^'t^^ 
to  him  up  to  the  day  of  the  date  of  these  presents,  as  the  said 
{mortgagee)  doth  hereby  testify  and  acknowledge. 


3.  And  whereas  the  said  {mortgagor)  is  desirous  of  paying  off  O' 
the  said  mortgage  debt  of  £  ,  and  to  have  a  surrender  of 

the  said  term  of  1000  years  made  to  him  in  manner  hereinafter 
mentioned. 


4.  Now  this  Indbntdre  witnessktu,  that  in  consideration  of  Tsstatwn. 
the  sum  of  £  sterling  paid  by  the  said  {mortgagor)  to  the  said 

{mortgagee)  on  the  execution  hereof,  the  receipt  of  which  the  said 
{mortgagee)  hereby  acknowledges,  AND  ALSO  that  the  same  is  in 
full  satisfaction  and  discharge  of  all  moneys  owing  to  him   in 
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No.  II.       respect  of  his  said  recited  mortgage  security,  and  therefrom  doth 
Reconveyance  release,  exonerate,  and  for  ever  discharge  the  said  (inortgagor),  his 
Premiseshy    hcirs,    cxccutors,    administrators    and    assigns,   and   also  the    said 
'^"ooo^F^  ""^  mortgaged  premises,  he  the  said  (niortgagee),  at  the  request  and  by 
Term.        the  dirgctiou  of  the  said  (mortgagor),  testified  by  his  being  a  party 
hereto,  doth  by  these  presents  surrender  and  yield  up  unto  the 
said    (mortgagor),    his   heirs  and   assigns,   all.      [Insert   short 
general  description  of  parcels  which  have  been  previously  described  in 
the  recital  of  the  mortgage,  AND  add  same  general  words  us  in  the 
mortgage  deed.']     And  all  the  estate,  right,  title,  and  interest,  both 
legal  and  equitable,  of  him  the  said  (mortgagee)  therein,  to  the 
INTENT  that  the  said  term  of  1,000  years  may  become  merged  in 
the   freehold   reversion   and  inheritance  of   the  said   messuages, 
tenements,  fields  or  closes  of  land,  hereditaments  and  premises, 
and  to,  for  and  upon  no  other  uses,  end,  intent,  or  purposes  what- 
soever.    [Add  covenant  from  mortgagee  that  he  has  done  no  act  to 
incumber,  ut  ante.  Section  VIII.,  No.  I.,  clause  6,  p.  343.]  (a) 

In  witness,  &c. 


(a)  As  the  statute  8  &  9  Vict.  c.  112,  enacts  that  every  terra  then 
subsisting  or  hereafter  to  be  created,  and  becoming  satisfied  after  the  31st  day 
of  December,  1845,  shall  immediately  thereupon  cease  and  determine,  it  is  no 
longer  necessary  to  make  an  actual  surrender  of  the  term,  as  immediately  upon 
its  becoming  attendant  on  the  inheritance  by  the  satisfaction  of  the  mortgage 
debt  it  will  immediately  determine  and  become  merged  in  the  inheritance  in  the 
same  manner  as  if  an  actual  surrender  had  been  made;  so  that  a  simple 
acknowledgment  of  the  receipt  of  the  mortgage  money  signed  by  the  mortgagor 
and  indorsed  on  the  mortgage  deed, will  be  perfectly  safe;  still  it  is  apprehended 
that  it  will  be  some  time,  and  perhaps  not  untU  some  judicial  opinion  has  been 
pronounced  upon  the  subject,  before  cautious  practitioners  will  be  satisfied  to 
rely  upon  this  doctrine  in  practice. 
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No.   III. 


RECONVEYANCE  OF  THE  RESIDUE  OF  MORTGAGED  PREMISES, 
WHKRE  A  PORTION  OF  THEM  HAVE  BEEN  SOLD  UNDER  A 
POWER  OF  SALE  CONTAINED  IN  THE  MORTGAGE  DEED. 


1.  Parties. 

2.  Recital  of  mortf^afje  deed. 

3.  Recital  of  power  of  sale. 

4.  'lliat  default  was  made  in  payment. 


I'liat  mortga((ee  has  since  sold  a 
|)art  of  mort((Bged  premises,  in 
which  sale  the  mortgaf^or  con- 
curred. 


6.  That    expenses  of  sale  and  prin- 

cipal  and  interest  have  been  dis- 
charged out  of  purchase  moneys, 
and  surplus  paid  over  to  mort- 
gagor. 

7.  That    mortgagor    has      requested 

mortgagee  to  reconvey. 

8.  Testatum     by     which     mortgagee 

recoDveys. 


1.  THIS  INDENTURE,  made  the        day  of       ,  A.D.  185  ,  p.rti«. 
Between  {mortyagor)y  of,  &c.,  of  the  one  part,  and  {mortgagee) 

of,  &c.,  of  the  other  part 

2.  "Whereas  by  indenture  dated  the  day  in  the  year  Rectud  rf 
18     ,  and  made  between  the  said  {mortgagor)  of  the  one  part,  and""^^ 
the  said  {mortgagee)  of  the  other  part,  the  said  {mortgagor)^  in  con- 
sideration of  the  sum  of  2,000/!.  to  him  then  paid  by  the  said  {mort- 
gagee), conveyed  and  assured  certain  freehold  hereditaments,  of 
which  the  said  hereditaments  and  premises  hereinafter  described, 

and  which  are  intended  to  be  hereby  granted  and  released,  formed 
a  portion,  unto  and  to  the  use  of  the  said  {mortgagee),  his  heirs  and 
assigns,  subject  nevertheless  to  a  proviso  for  reilcmption  and 
reconveyance  on  payment  by  the  said  {mortgagor),  his  heirs,  exe- 
cutors or  assigns,  unto  the  eaid  (mortgagee),  his  executors,  admiois- 
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No.  III.       trators  or  assigns,  of  the  sum  of  2,000/.  and  interest  for  the  same 
Reconveyance   at  the  rate  of  4/.  for  every  lOOZ.  by  the  year,  on  the  day 

of  the  Residue  of    /,  , 

Mortgaged      Ot  then  next. 

Premises,  where 

a  Portion  .  n      ^    r      i       > 

has  been  sold  3.  And  With  a  further  proviso,  that  in  case  of  default  in 
""  Z/sah"^^  payment,  -it  should  be  lawful  for  the  said  (mortgagee),  his  heirs, 
contained  m  the  executors,  administrators  or  assijjns,  at  any  time  thereafter,  to  sell 

Mortgage  deed.  '  a      '  j 

the  said  hereditaments  and  premises  by  public  auction  or  private 

Recital  of  power  .  n  i  i 

of  sale.  contract,  and  to  enter  into  all  such  contracts  and  assurances  as 

might  be  deemed  necessary  or  expedient  for  perfecting  such  sale 
or  sales,  and  to  apply  the  purchase  moneys,  first,  in  defraying 
the  expenses  of  such  sale  or  sales ;  secondly,  in  discharging  the 
said  mortgage  debt  of  2,000/.  and  interest,  or  so  much  thereof  as 
should  then  be  due;  and,  thirdly,  to  pay  over  the  surplus 
money  (if  any)  to  the  said  {mortgagor)^  his  heirs,  executors, 
administrators  or  assigns. 

That  default  4.  ^ND  WHEREAS  default  was  made  in  payment  of  the  said 

was  made  in 

payment.  sum  of  2,000/.  and  interest  at  the  time  appointed  by  the  said 

recited  proviso. 

That  mortgagee  5.  And  WHEREAS  the  said  {mortgagee')  sometime  since,  in  pur- 
part of  mort-  suance  of  the  power  of  sale  contained  in  the  said  hereinbefore 
fn^hidi^s^ie^'  recited  indenture,  contracted  to  sell  a  portion  of  the  said  heredita- 

the  mortgagor  ments  to  the  Said  (purchaser)  for  the  price  of  2,060/.,  and  the  said 
concurred.  ,  ^'  ^  _ 

hereditaments  were  conveyed  and  assured  to  the  said  (purchaser) 

accordingly,  the  said  (mortgagor)  concurring  in  and  confirming 

such  assurance. 

That  expenses        g.  And  WHEREAS,  after  defraying  the  expenses  of  such  sale, 

of  sale,  and  .  ,  .       .  , 

principal  and  and  after  discharging  all  principal  moneys  and  interest  due  in 
been  discharged  Tcspect  of  the  Said  rccitcd  mortgage  security,  there  then  remained 
out  of  purchase  ^u^  ^f  ^j^g  gj^j^j  gujjj  ^f  2,060/.,  the  purchase  money  of  the  said 

moneys,  and  '  '  r  j 

surplus  paid      hereditaments  and  premises  so  sold,  the  sum  of  £  which  has 

over  to 

mortgagor.        been  duly  paid  over  to  the  said  (mortgagor),  as  the  said  (mortgagor) 
doth  hereby  testify  and  acknowledge. 

has^requesfe^d"'^  7.  And  WHEREAS  the  Said  (mortgagor)  has  requested  the  said 
rnortgagee  to     (mortgagee)  to  reconvey  the  remaining  portion  of  the  said  mort- 
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gaged  prcinisca  which  still  remain  unsold,  unto  the  said  {morttjagor)  Ko.  lit 

and   his   heirs  in  manner  hereinafter  appearing,  which   the  said  Rrctmrefomct 

{inortgaget)  hah  agreed  to  do.  Uorigaard 


8.  Nuw  THIS  Indenture  WITNESSETH,  that  m  pursuance  of  kasbeensM 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of      ^/sak 
5*,  paid  by  the  said  {mortgagor)  to  the  said  {mortgagee)  on  the  exe-  '^l^!!^^l^''^J^ 

cution  hereof,  the  receipt  of  which  is  hereby  acknowledged,  the        

said  {mortgagee)  DOTH  by  these  presents  grant,  release,  reconvey  by  wbich 
and  confirm  unto  the  said  {mortgagor)  and  his  heirs,  all,  &c.  "^^^^^ 
[Describe  parcels  and  insert  tite  same  general  words  as  in  the  mort- 
gage deed ;  AND  all-estate  clause  and  all-deeds  clause^  ut  ante. 
Section  II.,  No.  I.,  clause  5,  p.  33;  and  then  add  habendunij  vt 
ante,  Na  I.,  clause  6,  p.  382  ;  and  covenant  from  mortgagee  that 
he  has  done  no  act  to  incumber^  ut  ariie.  Section  IX.,  No.  I., 
clause  6,  p.  343.] 

In  witness,  &c. 


vox*  II.  2  V 
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No.   IV. 


RECONVEYANCE  OF  THE  RESIDUE  OF  MORTGAGED  PREMISES, 
WHERE  A  PORTION  OF  THEM  HAVE  BEEN  SOLD  FOR  THE 
PURPOSE  OF  DISCHARGING  THE  MORTGAGE  DEBT,  THE 
MORTGAGOR  PAYING  THE  REMAINING  BALANCE.  VARIA- 
TION, WHERE  THE  SALE  OF  THE  MORTGAGED  PREMISES 
HAS  PRODUCED  xMORE  THAN  THE  MORTGAGE  DEBT. 


1.  Parties. 

2.  Recital  that  default  was  made  in 

payment. 

3.  Recital  of  first  sale  by  mortgagee. 

4.  Of  second  sale  by  mortgagee. 

5.  That  only  373/.   I7s.   lOd.  is  due 

upon  mortgage  security. 

6.  Of  agreement  for  reconveyance. 

7.  Testatum. 


Substituted  Clauses. 

A.  That    purchaser,  in  pursuance  of 

power  of  sale,  sold  a  portion  of 
the  premises  for  a  larger  sum 
than  was  due  upon  the  mortgage. 

B.  That  balance,  after  deducting  ex- 

penses, has  been  paid  to  mort- 
gagor. 

C.  Of  request  to  reconvey. 


Parties.  1.  THIS  INDENTURE,  made  the        day  of        A.D.  185  , 

Between  {mortgagee)^  of,  &c.,  of  the  first  part,  {mortgagor),  of, 
&c.,  of  the  second  part,  and  {mortgagor's  dower  trustee),  of,  &c.,  of 
the  third  part.  [Recite  mortgage,  ut  ante,  Sect.  VIII.,  No.  I., 
clause  2,  p.  320.] 

Recital  that  2.  And  WHEREAS  default  was  made  in  payment  of  the  said 

made  in^  sum  of  2,000/.  and  interest  at  the  time  appointed  by  the  said 

payment.  rccitcd  proviso.  (a) 


(a)  Where  the  sale  of  the  mortgaged  premises  has  produced  more  than  the 
mortgage  debt,  substitute  for  clauses  3,  4,  5,  6,  clauses  A.,  B.,  C,  infra. 

That  pTircha-ser,      A.   And  WHEREAS  the   said  {mortgagee)  some  time  since,  in 
power  of  sale,    pursuaucc  of  the  powcr  of  sale  contained  in  the  said  hereinbefore 
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3.  And  wiikrear  the  gaid  {mortgagee)  some  time  since,  in  pur-      No.  IV. 

sunncc  of  tlic  {)o\vcr  contained  in  the  Buid  hereinbefore  recited  Rtoamtfattet 

indenture,  sold  a  portion  of  the  said  mortgaged  premises  to  R.  S.,  o/MoHgagti 

esquire,  for  the  sum  of  550/.,  and  the  same  premises  were   accord-  £^**|^/" 

ingly  conveyed  by  the  said  (mortgagee)  to  the  said  R.  S.,  the  said     jtyrp"»so/ 

{mortgagor)  concurring  in  and  releasing  all  his  right  and  equity  o(  jnortgage  J^bt. 

redemption  in  the  said  premises,  and  also  receiving  the  sum  of  50L  ^^J^f^n^ 

out  of  the  said  purchase  money,  the  residue  being  applied  in  part  "a*"  •»! 

iDortn^M* 

liquidation  of  the  said  mortgage  debt. 

4.  And  whereas  the   said   (mortgagee),  subsequently  to  the  Of  necood  ••U 
saul  last-mentioned  conveyance,  and  m  like  pursuance  or  the  said 
hereinbefore  recited   power  of  sale,  sold  another  portion  of  the 

said  mortgaged  premises  to  Y.  Z.,  gentleman,  for  the  sum  of 
1,100/.,  and  the  said  last-mentioned  premises  were  accordingly 
conveyed  to  the  said  Y.  Z.,  the  said  {niortgagor)  also  concurring  in 
and  confirming  such  assurance,  and  the  whole  of  the  said  purchase- 
money  or  sum  of  1,100/.  was,  with  the  privity  and  approbation  of 


recited  indenture,  contracted  to  sell  a  portion  of  the  said  m or t -»«•''» i^t'onof 

•%    \  •%•  /  t  \    I'         ^  '  r  »i  '''*  prfniU««  for 

gaged  hereditaments  to  {purchaser)  for  the  price  of  2,060/.,  and  a  ui^r  nam 
the  same  hereditaments  were  conveyed  and  assured  to  the  said  „J^  7he   "' 
(purchaser)  accordingly;  the  said  (wior/^^^or)  concurring  in  and '™"^«V' 
confirming  such  assurance. 

B.  And  whereas,  after  defraying  the  expenses  of  such  sale  That  the 
ana  aiscnarging  all  principal  moneys  and  interest  due  in  respect  df^orting 
of  the  said  recited  mortgaged  security,  there  remained  out  of  the  [.^""^^^ 
said  sum  of  2,0G0/.,  the  purchase-money  of  the  said  premises  so  n>ortg«gor. 
sold,  the  sum  of  £  which  hath  been  this  day  duly  paid  over 

to  the  said  (mortgagor)  as  the  said  (mortgagor)  dotb  hereby  testify 
and  acknowledge. 


C.  And  whereas  the  said  (mortgagor)  hath  requested  the  said  Of 
(mortgagee)  to  reconvey  the  remaining  portion  of  the  said  mort- 
gaged  premises,  which  now  remain  unsold,  unto  him  the  said 
(mortgagor)  and  his  heirs,  to  the  uses  hereinafter  declared,  which 
the  said  (mortgagee)  has  agreed  to  do. 

2  c  2 
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Reconveyance 

of  Residue 

of  Mortgaged 

Premises,  ivhere 

a  Portion  has 

been  sold  for 

purpose  of 

discharging  the 

Mortgage  Debt, 

That  only 
373/.  17s.  \0d. 
is  due  upon 
mortgage 
secuiity. 

Of  agreement 
for  reconvey- 
ance. 


Testatum. 


the  said  {mortgagor),  applied  in  further  liquidation  of  the   said 
mortgage  debt. 

5.  And  whereas  upon  an  account  this  day  made  and  stated 
between  the  said  {mortgagor')  and  {mortgagee),  there  is  now 
justly  due  and  owing  to  the  said  {mortgagee),  for  principal  and 
interest  upon  his  said  recited  mortgage  security,  the  sum  of 
373/.  175.  \0d.,  as  the  said  {mortgagee)  and  {mortgagor)  do  hereby 
mutually  testify  and  declare. 

6.  And  whereas  the  said  {mortgagee),  at  the  request  of  the 
said  {mortgagor),  hath  agreed  to  reconvey  the  remaining  portion  of 
the  said  mortgaged  premises  which  are  still  unsold,  unto  the  said 
{mortgagor),  his  heirs  and  assigns,  upon  receiving  payment  of  the 
remaining  balance  of  such  mortgage  debt  so  due  and  owing  unto 
him  the  said  {mortgagee)  as  aforesaid. 

7.  Now  this  Indenture  witnesseth,  that  in  pursuance  of 
the  said  recited  agreement,  in  consideration  of  the  premises,  {b)  [and 
also  for  and  in  consideration  of  the  sum  of  373Z.  17^.  10^.,  so  due 
and  owing  to  the  said  {mortgagee)"]  as  aforesaid,  and  paid  by  the 
said  {mortgagor)  to  the  said  {mortgagee)  on  the  execution  hereof, 
the  receipt  of  which,  and  also  that  the  same  is  in  full  satisfaction 
and  discharge  of  all  moneys  owing  to  him  upon  his  said  recited 
mortgage  security,  the  said  {mortgagee)  hereby  acknowledges,  and 
therefrom  doth  by  these  presents  release,  exonerate  and  for  ever 
discharge  the  said  {mortgagor),  his  heirs,  executors,  administrators 
and  assigns,  he  the  said  {mortgagee),  DOTH  by  these  presents  grant, 
release,  ratify  and  confirm  unto  the  said  {mortgagor)  and  his  heirs, 
ALL,  &c.  [Describe  parcels;  insert  general  words,  all-estate 
clause,  all-deeds  clause,  habendum  to  dower  uses,  and  declaration  to 
debar  dower,  ut  ante.  Section  IL,  No.  I.,  clause  5,  p.  33 ;  also 
covenant  from  mortgagee  that  he  has  done  no  act  to  incumhery  ut  ante^ 
Section  IX'.,  No.  I.,  clause  6,  p.  343.] 

In  witness,  &c. 


(6)  If  the  mortgaj^e  has  been  already  paid  off,  the  words  within  brackets 
above  must  be  omitted. 
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No.   V. 


RECONVEYANCE   OF   MORTGAGED    PREMISES   WHERE   THERE 
HAS  BEEN  A  TRANSFER  OF  THE  MORTGAGE. 


1.  Parties.  |    2.  Recital  of  mortgage  and  transfer. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  185  ,  P«rti«. 
Between  (traiuferree),  of,  &c.,  of  the  one  part,  and  {murtycufur),  of, 

&C.,  of  the  other  part. 

2.  WiiEiiEAS  by  indenture  dated  the         day  of         ,18,  R««t*i  «f 
and  made  between  the  said  {Tnortyayor)^  of  the  first  irnrt,  {executor  tnuufer. 
of  deceased  mortgagee^  of  the  second   part,  and  the  said   {traiis- 
ferree\  of  the  third  part,  AFTEK  uecitino  that  by  indenture  of 

demise  dated  the         day  of  ,  made  between  the  said  (viort- 

gagor),  of  the  one  part,  and  the  said  {deceased  vtortgagee),  of  the 
other  part,  the  said  (mortgagor)  hud  demised  the  messuages  or 
dwelling-houses,  closes  of  land  and  premises  therein  and  herein- 
after described,  and  which  are  intended  to  be  hereby  granted  and 
released,  unto  the  said  {deceased  Mortgagee),  his  executors, 
administrators  and  assigns,  for  the  term  of  1000  years,  SUIUKCT 
to  a  proviso  for  making  void  the  said  term  on  payment  by  the  said 
{mortgagor)^  his  heirs,  executors,  administrators  or  assigns,  unto 
the  said  {mortgagee),  his  executors,  administrators  or  assigns,  of  the 
sum  of  1,500/.,  and  interest  at  the  rate  of  5L  for  every  lOOiL  by 
the  year,  at  the  time  and  in  manner  therein  mentioned,  but 
in  payment  whereof  default  was  made;  and  al8o  UECITl^o  that 
the  Siiid  {deceased  mortgngi'e)  \\w\  died  on  the         day  of  ,  llica 

last,  having  made  his  will  dated  the         day  of        ,  and  apfioiutud 


392  CONCISE    PRECEDENTS    JN 

No.  V.        the  said  (executors),  executors  thereof,  who  duly  proved  the  same 
Transfer  of   iu  the  Prerogative   Court  of  the  Archbishop  of  Canterbury  on 

.  ijrtgaxje,  #c.    ^j^^  ^^^  ^^  ^j^^^  j^^^^  ^^^  FURTHER  RECITING   that  the 

said  principal  sum  of  1,500/.  was  then  still  owing  upon  the  said 
mortgage  security,  but  all  interest  had  been  duly  paid ;  and 
MOREOVER  RECITING  that  the  Said  (executors)  having  called  upon 
the  said  (mortgagor)  to  pay  off  the  said  mortgage  debt,  he  had 
requested  the  said  (transferree)  to  advance  the  same,  which  the 
said  (transferree)  had  agreed  to  do ;  it  is  witnessed  that  in 
consideration  of  1,500/.  paid  by  the  said  (transferree)  to  the  said 
(executors)  (at  the  request  and  by  the  direction  of  the  said 
(mortgagor)  testified  as  therein  mentioned)  in  full  satisfaction  and 
discharge  of  all  moneys  due  on  the  said  mortgage  security ;  and 
also  in  consideration  of  the  further  sum  of  500/.,  at  the  same 
time  paid  by  the  said  (transferree)  to  the  said  (mortgagor),  making 
altogether  the  sum  of  2,000/.,  the  said  (executors)  (at  the  request 
and  by  the  direction  of  the  said  (mortgagor),  testified  as  therein 
mentioned,  and  for  the  purpose  of  merging  the  said  term  of  1000 
years  in  the  freehold  reversion  and  inheritance  of  the  said  heredita- 
ments and  premises,  did  thereby  assign,  surrender  and  yield  up, 
and  the  said  (mortgagor),  did  thereby  grant,  release  and  confirm, 
unto  the  said  (ti-ansferree)  and  his  heirs,  the  said  messuages 
or  dwelling-houses,  closes  of  land,  hereditaments  and  premises 
hereinafter  described,  and  intended  to  be  hereby  granted  and 
released;  to  hold  the  same  with  the  appurtenances  unto  the 
said  (transferree)  and  his  heirs,  to  the  use  of  the  said  (transferree), 
his  heirs  and  assigns  for  ever,  discharged  of  the  proviso  lor  re- 
demption contained  in  the  said  therein  recited  mortgage,  but 
subject  to  the  proviso  for  redemption  therein  contained,  on  pay- 
ment by  the  said  (mortgagor),  his  heirs,  executors,  administrators 
or  assigns,  unto  the  said  (mortgagee),  his  executors,  administrators 
or  assigns,  of  the  sura  of  2,000/.  and  interest,  at  the  rate  of  5/. 
for  every  100/.  by  the  year,  at  the  time  and  in  the  manner  therein 
mentioned,  but  in  payment  whereof  default  was  made.  [Insert 
recital  that  principal  is  still  due,  but  that  all  interest  has  been  duly 
paid;  ALSO  agreement  reconveying  mortgaged  premises,  ut  ante, 
clauses  3, 4,  p.  381  ;  also  covenant  from  transferror  that  he  has  done 
no  act  to  incumber.  Section  IX.,  No.  I.,  clause  6,  p.  343.] 

In  witness,  &c. 


UODBUN  CONVEYANCING. 
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No.  VI. 


RECONVEYANCE  WHERE  A  MORTGAGE  AND  PURCHASE  HAVE 
BEEN  EFFECTED  BY  THE  SAME  INSTRUMENT. 


1.  Parties. 

2.  Recital  of  purchase  and  mortgage 

deed. 

3.  That  principal  was  not  paid    at 


the  appointed  time,  but  that  all 
interest  has  been  duly  paid. 

4.  Of  affrecment  to  convey  on  receivinif 

the  remainder  of  purchase  money. 

5.  Testatum. 


1.  THIS  INDENTURE,  made  the       day  of         A.D.  18    ,  Parti- 
Between  {mortgagee),  of,  &c,  of  the  one  part,  and  [mortgagitr),  of, 
&c,  of  the  other  part. 

2.  Whereas  by  indenture  dated  the  day  of  ,  made  Redtai  rf 
between  the  said  {mortgagee)  of  the  one  part,  and  the  said  {mart-  ,nort«^  deed. 
</ayor^  of  the  other  part,  after  reciting  that  the  said  {mortgagee) 

iiad  contracted  to  sell  the  said  {mortgagor)  the  fee-simple  and 
inheritance  of  the  hereditaments  and  premises  therein  and  herein- 
after described  for  the  price  of  2,000/.,  and  that  upon  the  treaty 
for  the  said  purchase,  it  had  been  agreed  that  the  sum  of  1,000/., 
being  one  moiety  of  the  said  purchase  money,  should  be  allowed 
to  remain  by  vray  of  mortgage  on  the  security  of  the  said 
hereditaments  and  premises:  It  18  witnessed,  that  in  con- 
sideration of  1,000/.  then  paid  by  the  said  {mortgagor)  to  the 
said  {mortgagee),  and  of  the  further  sum  of  1,000/.  to  bo 
secured  by  way  of  mortgage  as  thereinafter  mentioned,  the 
said  {mortgagee)  did  thereby  grant,  release  and  confinn  unto 
the  said  {mortgagor)  and  his  heirs,  the  said  hereditaments  and 
premises   hereinafter  described,  Tu   hold    the    same,  with    the 
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No.  VI 


io^i.      appurtenances,  unto  the  said  {mortgagor)  and  his  heirs,  TO  the 

Reconveyance   USE  of  the  Said  {mortgagee)^  his  heirs  and  assigns  for  ever,  upon 

Mortgage  and  TRUST  to  permit  the  Said  {mortgagor),  his  heirs  and  assigns,  to  hold 

beeZlffZieflu  ^"^  <2"Joy  and  to  receive  and  take  the  rents,  issues  and  profits  of 

the  same      the  Said  hereditaments  and  prcmiscs  Until  the  day  of 

Instrument. 

then  next,  and  then,  if  the  said  {mortgagor),  his  heirs,  executors, 

administrators  or  assigns,  should  pay  unto  the  said  {mortgagee),  his 
executors,  administrators  or  assigns,  the  sum  of  1,000/.,  being  the 
remainder  of  the  said  purchase  money,  with  interest  for  the  same 
at  the  rate  of  Al.  for  every  100/.  by  the  year  without  deduction, 
the  said  {mortgagee),  his  heirs  or  assigns  would,  at  the  request  and 
costs  of  the  said  {mortgagor),  his  heirs  or  assigns,  convey  and 
assure  the  said  hereditaments  and  premises  unto  and  to  the  use  of 
the  said  {mortgagor),  his  heirs  and  assigns,  or  otherwise  as  the 
said  {mortgagor),  his  heirs  or  assigns  should  direct,  free  from  all 
incumbrances  created  therein  by  the  said  {mortgagee),  his  heirs  or 
assigns,  in  the  meantime. 

That  principal        3.  And  WHEREAS  the  Said  principal  sum  of  1,000/.  and  interest 

was  not  paiil  at  •t/v.  !•  -iii  -ii'ir 

the  appointed     was  uot  paid  Oil  at  the  time  appointed   by  the  said  herein betore 
^Hnterest  has  recited  indenture,  but  all  interest  for  the  same  has  been  duly  paid 
been  duly  paid,  home  and  up  to  the  day  of  the  date  of  these  presents,  as  the  said 
{mortgagee)  doth  hereby  testify  and  declare. 

Of  agreement         4.  And  WHEREAS  the  BVi\^  {mortgagee),  Ki  the  request  of  the 

receiving  Said  {mortgagor),  has  agreed  to  convey  the  said  hereditaments  and 

pitfcha"^*^!!!  ne    P'^cmiscs  unto  the  said  {mortgagor),  his  heirs  and  assigns,  in  manner 

hereinafter  mentioned,  upon  receiving  the  remainder  of  the  said 

purchase  money  or  sura  of  1,000/.  so  secured  by  way  of  mortgage 

upon  the  said  premises  as  aforesaid. 

Teatatum.  5.   NoW  THIS   INDENTURE  WITNESSETH,   that   in   pursuance  of 

the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
1,000/.  sterling.  [Continue  testatum  clause,  ut  ante.  No.  I., 
clause  5,  p.  381  ;  habendum,  ut  ib.,  clause  6,  p.  382;  and  then 
ADD  covenant  Jrom  mortgagee  that  he  has  done  no  act  to  incumber, 
ut  ante,  Section  IX.,  No.  I.,  clause  6,  p.  343.] 

In  witness,  &c. 


MODCUN  CONVEVAXUIKO. 


3D5 


No.  VIL 


RECONVEYANCE  OF  FREEHOLD  AND  LEASEHOLD  PREMISES 
BY  THE  DEVISEES  LN  TRUST  OF  A  DECEASED  MORTiJAGEE. 
VARIATION,  WHERE  A  POLICY  OF  ASSURANCE  IS  ALSO 
INCLUDED. 


1.  Patties. 

2.  Recital  of  mortgaf^  of   freehold 

and  leasehold  premisea. 

3.  Of  deceased  mortf^agee's  death,  his 

will,  and  the  ))robate  thereof. 

Testatum  hjr  which  devisees  re- 
oonvey  the  whole  of  the  mort- 
gaged premises. 

First  habendum :  fteeholds  to  mort- 
gagee in  fee. 


4. 


5. 


Second   habendum    to 
for  residue  of  term. 


mortf^agee 


7.  Covenant  from  devisees,  that  they 
have  done  no  act  to  incumber. 


Additional  Clauses, 

A.  Recital   that  a  life   policy  of   as- 

surance has  been  also  assigned. 

B.  Description  of  policy  of  assurance. 

C.  Habendum,  policy  of  assurance. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  18 


f  rarttes. 


Bktween  a.,  of,  &C.,  esquire,  and  B.,  of,  &c.,  gentleman  (devisees 
and  executors  in  trust,  named  and  appointed  by  the  lost  will  of 
{ileceated  mortgtujee\  late  of,  &c,  esquire,  deceased),  of  the  one 
part,  and  {mortgagor)^  of,  &c,  of  the  other  part 

2.  Whereas  by  indenture  dated  the  day  of  ,  made  swiular 

between  the  said  {mortgagor)  of  the  one  part,  and  said  {ileceased  S!S5f! !L 
mortgagee)  of  the  other  part,  the  freehold  hereditaments  and  pre-  l«»ehulda. 
miscs  specified  and  set  forth  in  the  first  schedule  hereunto  anncxe<l 
were  conveyed  and  assured  unto  and  to  the  use  of  the  said  {mort- 
gagee)j  his  heirs  and  assigns  for  ever,  and  by  the  same  now  reciting 
indenture  the  leasehold  hereditaments  and  premises  specified  and 
set  forth  in  the  second  bchcdulc  hereunto  annexed  were  usbigucd 
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No.  VII.      unto  the  said  {deceased  mortgagee)^  his  executors,  administrators 

Reconveyance  and  assigns  from  thenceforth  for  the  residue  of  a  certain  term  of 

and  Leasehold  ninety-nine  years  therein,  determinable  on  three  lives,  (a)  (with  a 

Premises  by  the  perpetual  right  of  renewal  as  therein  mentioned),  subject  never- 

Devisees  in 

Trust  of  a     THELE8S,  both  as  to  the  Said  freehold  and  leasehold  premises,  (b)  to 
Mortgagee.,  fc.  ^  proviso  for  redemption  on  payment  by  the  said  {mortgagor)^  his 
heirs,  executors,  administrators  or  assigns,  unto  the  said  (mort- 
gagee), his  executors,  administrators  or  assigns,  of  the   sum  of 
£  and  interest,  at  the  rate  of  £  for  every  lOOl.  by  the 

year,  on  the  day  of  then  next,  but  in  payment  whereof 

default  was  made. 


Of  deceased 
mortgagee's 
death,  his  will, 
and  the  probate 
thereof. 


3.  And  whereas  the  said  (deceased  mortgagee)   died   on   the 

day  of  ,  having  duly  made  his  last  will,  dated  the 

day  of  ,  by  which  he  devised  unto  the  said  (devisees), 

their  heirs,  executors,  administrators  and  assigns,  all  such  estates 

as  were  vested  in  him  the  said  (deceased  mortgagee)  in  trust  or  by 

way  of  mortgage,  upon  trust  to  reconvey,  assign  and  dispose  of 

the  said   mortgaged   premises   respectively,    when   the   principal 

moneys  and  interest  should  be  paid  off,  and  to  give  receipts  for 

the  same  when  paid ;  and  the  said  (deceased  mortgagee)  appointed 

the  said  (devisees)  joint  executors  of  his  said  will,  who,  on  the 

day  of  ,  duly  proved  the  same  in  the  Prerogative 

Court  of  the  Archbishop  of  Canterbury.     [Recite  that  the  whole 

of  the  principal  sum  is  still  due,  but  that  all  interest  has  been  paid, 

ut  ante,  No.  II.,  clause  2,  p.  383 ;  and  also  agreement  to  reconvey 

lit  ante.  No.  I.,  clause  4,  p.  381.  | 


Recital,  that  a 
life  policy  of 
assurance  has 
been  also 
assigned. 


(a)  If  the  lease  is  not  renewable,  and  if  a  policy  of  assurance  upon  one  of  the 
lives  is  assigned,  substitute  for  words  within  brackets — 

A.  *'  And  also  a  policy  of  assurance  for  £  ,  which  had 

been  effected  upon  the  life  of  A.  B.,  one  of  the  lives  on  whose 
decease  the  said  term  of  ninety-nine  years  became  determinable, 
was  also  assigned  unto  the  said  (deceased  mortgagee),  his  executors, 
administrators  and  assigns." 

(6)  If  a  policy  of  assurance  has  been  assigned,  add — 

;.  "  and  also  as  to  the  said  policy  of  assurance." 
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4.  Now  TIII8  Indenture  witnessetii,  that  in  consideration     No.  VIL 
of  the  0Uin  of  £  Btorling  paid  by  the  said  {mortgagor)  to  the   Rtetmttftmet 

said   (devisees)   on    the    execution  hereof,    the  receipt   of  which,  andL^ekoU 
and  that  the  same  same  is  in  full  satisfaction  and  disciiarsre  of  all  Prcmiact  bgti* 

De9t»ee$  im 

moneys  owing  u\wn  the  said  recited  mortgage  security,  the  said     Tnut  ^a 
{devisees)  hereby  acknowledge,  and  therefrom  do  by  these  presents  Mortgagee,  4c. 
release  and   for  ever  discharge  the   said  {mortgagor)^  his   heirs,  TestJunTby 
executors,  administrators  and  assigns,  and  also  the  said  mortgaged  **>'<*  deriacw 

,  ,.  ,  .  ,  •  1     /  ,     .         «v  i_  "XODvej  the 

hereditaments  and  premises,  they  the  said  {devisees),  as  such  whole  of  the 
{devisees)  in  trust  as  aforesaid,  do  by  these  presents  grant,  release,  ^remSar 
convey,  assign,  set  over,  ratify  and  confirm  unto  the  said  {mort- 
gagor), his  heirs,  executors,  administrators  and  assigns,  according 
to  the  nature  and  qualities  of  the  said  premises  respectively ; 
FIRST,  all  and  singular  the  said  freehold  messuages  or  tenements, 
lands,  hereditaments  and  premises  specified  and  set  forth  in  the 
said  first  schedule  hereunto  annexed,  together  with  all  houses,  &c. 
[Insert  the  same  general  words  as  in  mortgage  deed.^  And  ALL 
the  estate,  right,  title  and  interest,  both  legal  and  equitable,  of 
them  the  said  {devisees)  therein  ;  And,  secondly,  all  and  singu- 
lar the  said  leasehold  messuages  or  tenements,  lands  and  premises 
specified  and  set  forth  in  the  said  second  schedule  hereunto 
annexed.  [Insert  the  same  general  words  as  in  mortgage  deed.'\ 
And  all  the  estate,  right,  title,  interest,  benefit  and  right  of 
renewal,  claim  and  demand  whatsoever,  both  legal  and  equitable,  of 
them  the  said  (devisees)  therein  ;  (c)  and  also  all  deeds,  evidences 
and  writings  relating  to  the  title  of  the  said  freehold  and  lease- 
hold hereditaments  and  premises  in  the  custody  or  possession  of 
the  said  (devisees)  or  either  of  them,  or  which  they  or  either  of 
them  can  procure  without  suit. 


{b)  If  a  {Mlicy  of  aMuimooe  has  been  aMif^ncd,  insert — 

B.  **  And  THIRDLY,  all  the  instrument  in  writing,  dated  the  DewipUoo  rf 
day  of  ,  being  a  policy  of  assurance  under  the  hands  usuruae*. 

of  three  of  the  directors  of  tlie  [Insert  stgU  of  assurance  company^ 
No.        ,  whereby  the  sum  of  £  is  assured  to  be  paid  by  the 

said  assurance  company  unto  the  said  (mortgagor),  his  executors, 
administrators  and  assigns,  within   three    calendar    montlis  next 
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No.  VII  5.  To  HAVE  AND  TO  HOLD  the  BSkid  {short  general  description) 

Reconveyance  and  all  and  singular  other  the  hereditaments  and  premises  specified 

and  Leasehold  ^^^  ^^^  forth  in  the  first  Schedule  hereunto  annexed,  with  their 

Premwea  6^  <Ae  appurtenances,  unto  and  to  the  use  of  the  said  (mortgagor),  his 

Trust  of  a     heirs  and  assigns  for  ever,  freed  and  absolutely  discharged  from 

Mortgagee,  4-c.  ^^^  s^i^  mortgage  debt,  and  all  claim  and  demands  whatsoever  in 

First'^ndum  ^^^P^^^^  thereof. 
freeholds  to 

infef*^°'  6.  And  TO  HAVE  AND  TO  HOLD  the  said  (5Aor^^e«emZffe5cn)?^?o«) 

Second  and  all  and  singular  other  the  premises  specified  and  set  forth  in 

mortgagor  for  the  Said  sccond  schedule  hereunto  annexed,  with  their  appurte- 
erm.  jjg^jjQgg^  mj|.Q  ^jjg  gg^jj  (mor/^oi^/o?-),  his  executors,  administrators  and 
assigns,  from  henceforth  for  all  the  unexpired  residue  of  the  said 
term  of  ninety-nine  years,  determinable  and  renewable  as  afore- 
said, and  for  all  other  the  estate,  term  and  interest  of  them  the 
said  (devisees)  therein,  freed  and  absolutely  discharged  from  the 
said  mortgage  debt,  and  all  claims  and  demands  whatsoever  in 
respect  thereof;  but  subject  to  the  payment  of  the  rents,  and 
observance  and  performance  of  the  covenants,  provisoes  and  agree- 
ments reserved  and  contained  in  the  original  lease  whereby  the 
said  premises  were  granted  and  demised,  and  which,  on  the 
tenant  or  lessee's  part,  are  or  ought  to  be  paid,  observed  and 
performed,  (d) 


after  proof  shall  have  been  received  at  the  office  of  the  said 
assurance  company  of  the  death  of  the  said  (name  of  life  assured), 
at  the  annual  premium  of  £  ,  payable  on  the  day  of 

,  AND  all  sum  and  sums  of  moneys,  bonuses,  benefit  and 
advantage  to  be  received  thereon  or  derived  therefrom ;  and  all 
the  estate,  right,  title  and  interest,  both  legal  and  equitable,  of 
them  the  said  (devisees)  therein." 

(rf)  If  a  policy  of  assurance  has  been  assigned,  add — 

Habendum,  C.    "  AnD  TO  HAVE,  HOLD,  RECEIVE  AND  TAKE  the  Said  policy 

Msimince.  ©f  assurancc  and  premises  thirdly  and  lastly  hereby  assigned,  and 
all  sum  and  sums  of  money  to  become  due  or  recoverable  by 
virtue  thereof,  unto  the  said  (mortgagor),  his  executors,  admiuis- 
trators  and  assigns  absolutely,  as  and  for  his  and  their  own  proper 
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7.  And  the  said  (Jt-viseet^  but  each  of  them  for  hla  own  acts,      No.  VIL 
deeds  and  defaults  only,  for  themselves  and  their  respective  heirs,  Rtcoweyanee 
executors  and  administrators,  do  hereby  severally  covenant  with  aZi  i2uehoid 
*the    said  {mortijagor\    his    heirs,   executors,   administrators   and  ^'TJ^^  **/** 
assigns,  that  they  the  said  (devisees)  respectively  have  not,  nor  with     Trust  of  a 
their  privity  hath  the  said  (deceased  mortgagee)  deceased,  done  or  UoHgagee,  4t. 
j)crniittcd,  or  been  party  or  privy  to  any  act,  deed,  matter  or  thing  covenant  from 
whatsoever,  whereby,  or  by  means  whereof  the  said  freehold  and  «\«v'«^  ^>"' 

.  .  tney  have  doM 

leasehold    hereditaments   and    premises  (e)   hereby   granted   and  no  act  to 
released,  and  also  assigned,  or  any  or  either  of  them,  or  any  part 
of  the  same,  are,  is,  can,  shall  or  may  be  impeached,  charged, 
incumbered  or  prejudicially  affected  in  any  manner  howsoever. 

In  witness,  &c 


chattels,  moneys  and  effects,  freed  and  absolutely  discharged  from 
the  said  mortgage  debt,  and  from  all  claims  and  demands  what- 
soever in  respect  thereof." 

(e)  If  a  policy  of  assurance  has  been  assif^ned,  add— 
"  or  the  said  policy  of  assurance." 
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No.   VIII. 


RECONVEYANCE  OF  A  PORTION  OF  MORTGAGED  PREMISES 
UNDER  A  POWER  RESERVED  IN  THE  MORTGAGE  DEED 
FOR  THE  MORTGAGOR  TO  REDEEM  IN  PARCELS. 


1.  Parties. 

2.  Recital  of  the  mortgage  deed  under 

which   the   mortgagor   is    em- 
powered to  redeem  in  parcels. 

3.  That  mortgagor  has  given  mort- 


gagee due  notice  of  his  intention 
to  redeem. 

4.  That  all  interest  due  on  mortgage 

security  has  been  duly  paid. 

5,  Testatum  by  which  mortgagee  re- 

conveys. 


Parties.  1.  THIS  INDENTURE,  made  the     day  of        ,  A.D.  185  , 

Between  {mortgagee),  of  the  first  part,  and  {mortgagor\  of,  &c., 
of  the  second  part,  and  {mortgagee's  dower  trustee),  of  the  third 
part. 


2.  Whereas   by  indenture   of  grant   and   release   dated   the 
day  of  ,  and  made  between  the  said  {mortgagor),  of  the 


Recital  of  the 
mortgage  deed 
under  which  the 

mortgagor  is      Qjjg  part,  and  the  said  {mortgagee),  of  the  other  j)art,  the  heredita 

redeem  in 
parcels. 


ments  and  premises  specified  and  set  forth,  and  the  four  schedules 
thereunto  annexed,  were  conveyed  and  assured  unto  and  to  the 
use  of  the  -said  {mortgagee),  his  heirs  and  assigns,  subject  to  a 
proviso  for  redemption  on  payment  by  the  said  {mortgagor),  his 
heirs,  executors,  administrators  or  assigns,  unto  the  said  {mortgagee), 
his  executors,  administrators  or  assigns,  of  the  sum  of  £  , 

and  interest  at  the  rate  of  £>  for  every  100^.  by  the  year,  on 

a  certain  day  therein  mentioned  and  since  past.     And  the  now 
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reciting  indenture  also  contains  a  further  proviso,  that  notwith-     No.  viir. 
standing  default   should   be   made  in  payment  of  the  said  sum  Reeomvefimee 
of  £  ,  and  interest  at  the  time  thereinbefore  appointed  for     tftriamji 

{Miyment  thereof,  the  said  {mortgagor) ^  his  heirs  or  assigns,  should  '^""'■fV""*^ 
bo  entitled  at  any  time  as  well  after  such  default  as  before,  until  rtterHdimtK* 
the   exercise   of   the   power   of  sale   therein   contained,   or   the       /in-tke 
absolute  foreclosure  of  the  equity  of  redemption  of  the  said  here-    ^^^^^^^ 
ditameuts,  and  premises  upon  giving  six  calendar  months'  previous      /'«»w(». 
notice  thereof  in  writing  to   the  said   {mortgagee)^  his  executors, 
administrators  or  assigns,  to  redeem  such  parts  or  portions  of  the 
said  mortgaged  hereditaments  and  premises  as  were  contained  in 
any  one  of  the  said  four  schedules  thereunto  annexed,  on  payment 
of  such  portion  or  portions  of  the  said  sum  of  £  thereby 

secured,  as  was  or  were  set  opposite  to  such  part  or  parts  of  the 
said  mortgaged  hereditaments  and  premises  in  such  several 
schedules  respectively,  together  with  interest  for  the  same  at 
the  rate  of  £  for  every  100/.  by  the  year ;  and  that  upon 

such  payment  or  payments  as  aforesaid,  the  said  {mortgagee)^  his 
heirs  or  assigns,  would  at  the  request  and  costs  of  the  said 
(mortgagor),  his  heirs  or  assigns,  reconvey  and  reassure  the  said 
hereditaments  and  premises  so  redeemed  as  aforesaid,  unto  the  said 
{mortgagor)^  his  heirs  or  assigns,  or  as  he  or  they  should  in  that 
behalf  direct  or  appoint,  free  from  all  incumbrances  occasioned 
therein  by  the  said  {mortgagee),  his  heirs  or  assigns,  in  the 
meantime.  [Recite  that  default  was  made  in  payment,  ut  ante. 
No.  III.,  clause  4,  p.  386.] 

3.  And  whereas  by  a  notice  in  writing  under  the  hand  of  the  That  mortp^ar 
said  {mortgagor),  dated  the         day  of  ,  and  served  personally  aw^^dvm 

on  the  said  (mortgagee)  on  the  same  day,  as  the  said  (mortgagee),  "*!'**  *** 
doth  hereby  acknowledge,  the  said  (mortgagor)  gave  unto  the  said 
(mortgagee)  six  calendar  months'  previous  notice  of  his  intention 
to  redeem  the  hereditaments  and  premises  comprised  in  the  second 
schedule  annexed  to  the  said  hereinbefore  recited  indenture,  being 
the  hereditaments  and  premises  which  are  intended  to  be  hereby 
granted   and   released,  on  payment  of  the   sum  of  £  and 

interest,  being  the  portion  of  the  said  sura  of  £  ,  which  is 

set  opposite  to  the  description  of  such  hereditaments  and  premises 
in  the  said  second  schedule. 
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No,  viil.         4.  And  whereas  the  whole  of  the  interest  payable  in  respect  of 
Reconvetjance   the  Said  sum  of  £  {full  amount  secured)  has  been  duly  paid 

""^ mrtgl'^/'^  ^P  *o  ^^'^  ^^y>  ^^  *^®  s^^^  {mortgagee)  doth  hereby  testify  and 
PrcwwW,  wncfer  acknowledge. 

a  Power  " 

reserved  in  the 

^'^Xrt^^^      5.  Now  THIS  Indenture  witnesseth  that  in  pursuance  of  the 
Mo7-tgagor     proviso  and  agreement  contained  in  the  said  hereinbefore  recited 

to  redeem  en     .  ... 

Parcels.      indenture,  and  in  consideration  of  the  sum  of  £  sterling. 

That  all  interest  pai<i  by  the  Said  {mortgagor)  to  the  said  {mortgagee)  on  the  execu- 
feTuritrhi^^^^  *^°^  hereof,  in  full  satisfaction  and  discharge  of  all  moneys  due, 
bpen  duly  paid,  owing  and  charged  upon  the  said  hereditaments  and  premises 
by^whkh  contained  in  the  said  second  schedule  by  virtue  of  the  said  herein- 

mortgagor        before  rccitcd  mortgage  security,  the  receipt  of  which  the  said 

reconveys. 

{mortgagee)  hereby  acknowledges,  and  therefrom  doth  release, 
exonerate  and  for  ever  discharge  the  said  {mortgagor),  his  heirs, 
executors,  administrators  and  assigns,  he  the  said  {mortgagee) 
doth  by  these  presents  grant,  release,  convey  and  confirm  unto 
the  said  {mortgagor)  and  his  heirs.  All,  &c.  [Describe  parcels] 
all  which  said  hereditaments  and  premises  are  specified  and  set 
forth  in  the  said  second  schedule  annexed  to  the  said  hereinbefore 
recited  indenture.  [Insert  general  words;  all-estate  clause  and 
alUdeeds  clause;  ut  ante.  Section  II.,  No.  I.,  clause  5,  p.  33  ;  ALSO 
habendum  to  uses  to  bar  dower,  ut  ante.  No.  I.,  clause  6,  p.  382 ; 
NEXT  ADD  recital  that  the  title  deeds  relate  to  other  premises  com- 
prised in  mortgage  ;  and  covenant  by  mortgagee  for  the  production  of 
the  same;  ut  ante.  Vol.  I.,  Part  I.,  Section  I.,  No.  XXXI., 
clauses  6  and  7,  pp.  176,  177  ;  and  then  insert  covenant  from 
m.ortgagee  that  he  has  done  no  act  to  incumber,  ut  ante.  Section  IX., 
No.  L,  clause  6,  p.  343.] 


In  witness,  &c. 
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No.  IX. 


FORM  OF  RECEIPT  TO  BE  INDORSED  ON  A  MORTGAGED  DEED 
IN  PURSUANCE  OF  THE  ACT,  6  &  7  WILL.  IV.  CAP.  32,  "FOR 
THE  REGULAlTON  OF  BENEFIT  BUILDING  SOCIETIES." (a) 


WE,  whose  names  are  underwritten,  being  the  within-named  Form  of  receipt, 
trustees  for  the  time  being  of  the  [Set  out  title  of  the  building 
society],  do  hereby  declare  that  the  within-named  {mortgagor)  has 
paid  to  us  as  part  of  the  funds  of,  and  in  trust  for  the  said  society, 
the  sum  of  £  in  full  satisfaction  and  discharge  of  all  fines, 

forfeitures,  and  other  moneys  intended  to  be  secured  by  the  within- 
written  indenture,  and  payable  to  us  according  to  the  rules  and 
regulations  mentioned  or  referred  to  in  the  said  indenture. 
Witness  our  hands  this  day  of 

A.  B.^ 

C.  D.  V  Trustees. 

E.  F.i 

J.  S.,  Solicitor. 

J.  B.  H.,  Secretary. 


(a)  Re-conveyances  of  mortfraf^ed  property,  as  well  in  fee  as  otherwise,  may  in  Raetipl 
pursuance  of  the  Act  for  the  re(;ulation  of  Buildinf;  Societies  (6  &  7  Will.  4,  indorM  an 
c.  32^   be  effected  br  a  simple  acknowledf^ment  of  the  murti^age  money  indorsed  mortgap-  d«4 
on  the  mort^tage  deed  at  in  the  above  form,  as  cflrctually  as  by  an  actual  "/i"^' ''"t 
re-ootJTeyance  by  deed,  it  being  by  the  act  expressly  enacted,  *'  that  it  shall  be  di«charg«. 
lawful  for  the  trustees  named  in  any  roort(;a){e  made  on  behalf  of  such  societies, 
or  for  the  survivors  or  survivor  of  them,  or  the  trustees  for  the  time  being,  to 
indorse  upon  any  mort^Dge  or  further  charge  given  by  any  member  of  such 
society  to  the  trustees  thereof,  for  moneys  advanced   by  such  society  to  anr 
member  thereof,  a  receipt  of  all    moneys   intended   to    be   secured    oy   such 
mortgage  or  further  charge,  which  shall  be  sufil-ient  to  «'acate  the  same  and  to 
vest  the  estate  of  and  in  the  projierty  comprised  in  such  security  in  the  peraoD 
or  persons  for  the  time  being  entitled  to  the  equity  of  redemption,  without  it 
being  necessary  for  the  trustees  of  any  such  society  to  give  any  re-oonveyanre 
of  the  property  so  mortgaged ;  which  receipt  sIihU  be  specified  in  a  acbedule 
annexed  to  the  rules  of  the  said  society,  duly  certified  and  aepoaited  aa  aforeaaid : 
(sects.) 

vol..  ir.  8  D 
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Section  XL 

BONDS  AND  WARRANTS  OF  ATTORNEY  FOR 
SECURING  THE  REPAYMENT  OF  A  DEFINITE 
AND  CERTAIN  SUM  OF  MONEY. 


No.  I. — Bond  to  secure  the  Repayment  or  1,000Z.  and  Interest.    Varia- 
tion ^vHEKE  A  Surety  concurs. 


No.  II. — Bond  to  secure  Repayment  of  Money  by  Instalments. 

No.  m. — Bond  to  accompany  a  Mortgage  to  secure  the  Repayment  op 
Principal  Moneys  and  Interest  by  Half-yearly  Instalments. 
Variation  where  a  Policy  of  Assurance  has  been  assigned  as  an 
additional  Security. 

No.  IV. — Bond  to  secure  the  Repayment  of  a  redeemable  Annuity. 

No.  V. — Warrant  of  Attorney  to  secure  the  Payment  of  lOOl.  and 
Interest. 

No.  VI. — Warrant  of  Attorney  to  secure  the  Repayment  of  Moneys 
LENT  BY  Yearly  Instalments. 

No.  Vn. — Warrant  of  Attorney  to  secure  the  dub  Payment  of  an 
Annuity. 

No.  VIII. — Warrant  of  Attorney  by  way  of  Collateral  Security  to  a 
Mortgage.  Variation  where  a  Policy  of  Assurance  has  been 
assiomrd  as  an  additional  security. 

No.  IX. — ^Warrant  of  Attorney  to  acknowledge  Satisfaction  on  a 
Judgment  for  securing  an  Annuity  on  a  Repurchase  oh  Deter- 
mination OF  THE  Annuity, 
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No.  I. 


BOND  TO  SECURE  THE  REPAYMENT  OF  l.ooo/.  AND  INTEREST. 
VARIATION  WHERE  A  SUREIT  CONCURS, 


1.  KNOW  ALL  MEN  BY  THESE  PRESENTS  that  [I,  Exordium. 
{obligor)^  of,  &c.,  am]  (a)  held  and  firmly  bound  to  {obligee),  of,  &c., 

in  the  penal  sum  of  j£  {double  the  amount  of  money  advanced) 

sterling,  to  be  paid  to  the  said  {obligee)  or  his  certain  attorney, 
executors,  administrators  and  assigns,  firmly  by  these  presents. 
Sealed  with  my  seal  this  day  of  ,  A.  D.,  18     . 

2.  Now  THE  Condition  of  the  abovo-written  obligation  is 
such  that  if  the  above-bounden  {obligor)  shall,  on  the  day 
of  next  ensuing,  pay  or  cause  to  be  paid  unto  the  said 
(obligee),  his  executors,  administrators  or  assigns,  the  full  sum  of 
l,000i.  sterling,  together  with  interest  for  the  same  at  the  rate  of 
5/.  for  every  100^  by  the  year  without  deduction,  (b)  then  the 


(a)  If  a  surety  concurs,  substitute  for  words  withia  brackets  above— 

"  we  (obligor),  of,  &c.,  and  {surety),  of,  &c.,  are  jointly  and  Pr«ctic»l 
severally 

(6)  If  the  bond  is  given  by  way  of  ooUateral  security  to  a  mortgagee,  insert  in 
this  place — 

"  being  the  sum  secured  to  the  said  {obligee),  his  executors, 
administrators  and  assigns,  by  a  certain  indenture  of  mortgage 

2  D  2 
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•^°'  ^'       above-written  bond  to  be  void,  otherwise  to  remain  in  full  force 


Bond  to  secure  and  virtue. 
the  repayment 

of  l,000i.  and 

Interest,  fc. 


bearing  even  date  herewith,  and  made  between  the  said  {obligor) 
of  the  one  part,  and  the  said  (obligee)  of  the  other  part." 
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being  of  (describe  the  parcels  in  respect  of  which  the  right  of  way       Mo.  XI. 
is  to  be  granted)y  aud  all  other  persons,  for  the  benefit  and  ad  van-      Gnau  of 
tage  of  tlie  said  {grantee),  his  heirs  and  assigns,  from  time  to  time,  "^  Uont^ 
and  at  all  tiroes  from  henceforth,  at  his  and  their  will  and  pleasure,  ^'"tJ^J*'*"^ 

and  whether  by  day  or  by  night,  (6)  [for  all  purposes  connected       

with  the  enjoyment  of  the  said  {short  description  of  premises  to 
which  right  of  way  is  granted)^  (c)  to  go  over  and  return  with 
horses,  carts,  waggons,  wains  and  carriages  of  every  kind  and 
description,  laden  or  unladen,  and  also  to  drive  all  manner  of 
cattle  and  beasts  whatsoever,  in,  along,  over  and  throughout  a 
certain  road  or  way,  marked  out  and  fenced  off  by  the  said 
{grantor)  over  certain  closes  of  land  of  him  the  said  {grantor)  in 

the  parish  of  A ,  in  the  county  of  H ;  which  said  road  or 

way  is  of  the  breadth  of  feet,   or  thereabout,  throughout, 

and  leads  from  to  the  said  {short  description  of  premises)^  and 

which  said  road  or  way,  together  with  its  course  and  direction,  is 
delineated  and  set  forth  in  a  map  or  plan  in  the  margin  of  these 
presents,  and  also  with  full  and  free  power,  licence  and  authority 
for  the  said  {grantee),  his  heirs  and  awsigns,  from  time  to  time,  to 
make  causeways,  and  otherwise  to  amend  and  repair  the  said  road 
or  way  as  occasion  shall  require.] 


(*)  It  has  been  a  common  practice  to  extend  the  f^nt  of  riffht  of  way  ^'for  Pr»ctJc*l 
all  purposes  whatsoever,"  but  it  has  recently  been  held,  that  such  an  extension  of  snggestiona. 
the  fin^nt  is  more  ample,  and  comprehends  using  the  road  for  purposes  uncon- 
nected with  the  enjoyment  of  the  land,  and  consequently  that  a  covenant  for 
such  enjoyment  will  nut  run  with  the  land,  or  entitle  an  assignee  to  any  benefit 
under  it :  (Ackroyd  v.  Smith,  19  L.  J.  (N.  S.),  315,  C.  P.  1850.) 

In  cases   of  grants  of  this  nature,   which  are  not  intended  to  be  merely  How  grant 
personal   to  the  grantee,  it  will  therefore  be   proper  to  restrict  the  right  to  shoald  ba 
purposes  connected  with  the  enjoyment  of  the  land,  which  is  only  a  right  to  r«trict«d. 
pass  and  re()ass  to  and  from  it;  for  to  make  a  covenant  run  with  the  land,  it 
must  be  of  such  a  nature  as  to  inhere  to  and  concern  the  land  itself,  and 
the  mode  of  occunying  it ;  but  if  unconnected  with  the   enjoyment  or  occu* 
pation,  it  cannot  be  annexed   as  incident  to   it ;    nor  can  a  way  appendant 
to  a  bouse  be  granted  away,  or  made  in  gross;  for  no  one  can  have  such 
a  way  but  he  who  has  the  land  to  which  it  is  appendant  (Bro.  Abr.  "  Grant," 
pi.  180),  and  if  a  way  is  granted  in  gross  only,  it  is  |>er8onal,  and  cannot  be 
■Migned  ;  {per  Creaswell,  J..  19  L.  J.  (N.  S.)  319.  C.  P.) 

(e)  If  a  footwaY  onlr  is  intended   to  be  granted,  substitute   the  following 
clause  for  the  words  within  brackets  above  : — 

"  to  pjiss  and  rc|)as8,  go  over  and  return,  in,  through,  along,  over  p««»t  of  • 
and  across  certain  fields  or  closes  of  land  called  (describe  property 
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No.  XI,  3.  And  the   said  {grantee)  doth  hereby  for  himself,  his  heirs,. 

Grant  of     executors  and  administrators,  covenant,  promise  and  agree  with 

^ fm- Horses^^  ^'^^  to  the  Said  (jgrantor),  his  heirs  and  assigns,  that  he  the  said 

Carriages,  and  (grantee),  his  heirs  or  assigns,  shall  and  will,  from  time  to  time, 

and  at  all  times  for  ever  hereafter,  at  his  and  their  own  proper 

grantee  to  keep  costs,  in  all  things  well  and  sufficiently  amend  and  keep  the  said 
the  way  in        ^^^^  ^^  ^^^  -^^  ^  proper  and  substantial  repair,  and  also  the  hedges 
and  fences  lately  erected  and  made  thereon  by  the  said  (grantor) 
on  both  sides  thereof,  (rf) 

In  witness,  &c. 


shortly),  whereof  the  said  (grantor)  is  seised  in  fee  simple,  by,  over 
and  along  a  certain  footway  leading  from  to  the  said  premises, 

a  map  or  plan  of  which  said  pathway  is  particularly  delineated  and 
set  forth  in  the  margin  of  these  presents." 


As  a  general 
rule  grantee  is 
bound  to  keep 
way  in  repair. 


Pinnington  v. 
Galland. 


(d)  As  a  general  rule,  whenever  a  right  of  way  is  granted,  the  grantee  ought 
to  keep  it  in  repair  upon  the  long- established  principle  that  "  he  who  hath  the 
use  of  the  thing  ought  to  repair  it,"  and  thus  in  accordance  with  the  rules 
of  the  civil  law,  which  imposes  the  burthen  of  repair  in  cases  of  easement  upon 
the  owner  of  the  dominant,  and  not  upon  the  owner  of  the  servient  tenement  : 
(Bract,  lib.  6,  fol.  222  ;  Pomfret  v.  Ricroft,  1  Saund.  322  ;  Com.  Dig.  "  Chimin," 
D.  6 ;  Gerrard  v.  Cooke,  2  Bos.  &  Pull.  N.  R.  103 ;  Taylor  v.  Whitehead, 
2  Doug.  745.)  But  a  grantor  of  a  right  of  way  may  be  bound  either  by  express 
stipulation,  or  by  prescription,  to  repair  it ;  but  if  a  man  is  bound  by  prescription 
to  the  repair  of  a  way,  he  need  not  keep  it  in  better  repair  than  it  always  was : 
(Com.  Dig.  tit.  "  Chimin,"  D.  6.) 

Some  curious  points  relating  to  rights  of  way  were  discussed  in  the  recent 
case  of  Pinnington  v.  Galland,  22  L.  T.  Rep.  41.  There  A.  seised  in  fee  of  five 
closes  of  land,  sold  them  to  different  purchasers.  The  conveyances  were  all 
executed  the  same  day,  but  the  order  of  execution  could  not  be  ascertained. 
None  contained  any  special  grant  of  any  right  of  way  ;  but  at  the  time  of  the 
conveyance,  a  way  was  in  use  from  the  high  road  over  one  of  the  closes  to  another 
of  them  purchased  by  B.,  whose  conveyances  contained  the  words,  "  together 
with  all  ways  to  the  said  closes  belonging."  B.  took  possession  and  used  the 
way,  but  afterwards,  on  a  sale  by  him  to  C.  D.  obstructed  the  way.  There  was 
no  access  to  the  close  from  the  public  road,  except  the  way  in  question,  and  one 
other  way  more  circuitous  and  less  commodious,  which  at  a  former  time  had  been 
specially  granted  to  the  purchaser  of  a  close  lying  above  that  of  the  plaintiff, 
and  which  went  over  the  lands  of  other  persons.  The  questions  were,  is  the 
defendant  entitled  to  obstruct  the  way  ?  Did  it  pass  by  the  conveyance  ?  It 
was  held  that  the  plaintiff  was  entitled  to  the  way  by  implied  grant  if  his 
conveyance  was  first  executed — by  implied  reservation  if  the  defendant's  was. 
executed  first. 
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part  of  the  said  principal  aura  of  450/.  as  should  then  remain      ^o.  m. 
owing  upon  the  now  reciting  mortgage  security,  at  the  rate  of  5/.      Bond  to 
for  every  100/.  by  the  year,  without  deduction,  until  the  whole  of   ttor^^to 
the  said  principal  moneys  and  interest  thereby  secured,  and  also  ^^^T^Hl^of 
all  costs  incurred  in  relation  thereto,  should  be  fully  paid  off  and     i^rindpai 

Moneyimtd 

discharged,  (a)  inutnat,  ic. 


(a)  If  a  policy  of  assurance  was  also  assigned  by  way  of  collateral  security 
insert — 

A.  And  it  is  (by  the  now  reciting  indenture)  also  witnessed,  Redul  of 
that  for  the  considerations  thereinbefore  expressed,  the  above-  ^icy"^f " 
bounden  (obligor)  did  thereby  assign   unto   the   said  (oblinee)  a  "s**"^"  »°<i 

\        >/      /  JO  \        J     /        covenants  re- 

certain  policy  of  assurance  of  and  in  the  Solicitors  and  General  lating  thereto. 
Assurance  Company,  whereby  the  life  of  the  above-bounden 
{obligor)  was  expressed  to  be  assured  in  the  sum  of  450/.,  to  be 
paid  to  his  executors,  administrators  or  assigns,  within  three 
calendar  months  next  after  proof  of  his  death,  at  the  annual 
premium  of  £  ;  TO  hold  the  same  unto  the  said  {ohlujee\ 

his  executors,  administrators  and  assigns,  upon  certain  trusts  for 
assuring  unto  the  said  {obligee),  his  executors,  adiuinitjtrators  or 
assigns,  the  repayment  of  the  said  sum  of  450/.  and  interest  as 
therein  expressed  and  declared.  And  the  above-bounden  {obligor) 
further  covenanted  that  he  had  good  right  to  assign  the  said  policy  of 
assurance ;  also  that  it  was  a  good,  valid  and  subsisting  policy,  and 
that  he  would  do  no  act  whereby  the  same  policy  might  be  vacated, 
impeached,  prejudiced  or  endangered;  and  further,  that  he  the 
above-bounden  {obligor),  his  executors  or  administrators,  would,  at 
all  times  during  the  continuance  of  the  said  mortgage  security, 
regularly  pay  the  annual  premiums  upon  the  said  policy  of 
assurance,  when  and  as  the  same  should  become  payable  ;  and 
immediately  upon  such  payment,  deliver  over  the  receipts  or 
vouchers  for  the  same  to  the  said  {obligee),  his  executors,  adminis- 
trators or  assigns;  and  also  in  case  the  above-bounden  {obligor) 
should  neglect  to  pay  such  premiums,  or  to  deliver  over  such 
receipts  or  vouchers,  and  the  said  {rtbligee)  should  renew  or  effect 
any  fresh  policy  or  policies  of  assurance  on  the  life  of  the 
above-bounden  {obligor),  not  exceeding  the  sum  of  450/.,  that  he 
the  abovc-bouudcn  {obligor\  his  executors  or  administrators,  would, 


410 


CONCISE   PRECEDENTS   IN 


No.  III. 

Bond  to 
accompany  a 
Mortgage  to 

secure  the 
repayment  of 
Principal  of 
Moneys  and 
Interest,  (fc. 

Condition. 


2.  Now  THE  Condition  of  the  above-written  bond  or  obliga- 
tion is  such,  that  if  the  above-bounden  {obligor),  his  executors  or 
administrators,  do  and  shall,  on  the  29th  day  of  September  and 
the  25th  day  of  March  in  every  year,  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  {obligee),  his  executors,  administrators  or 
assigns,  the  sura  of  501.  sterling,  together  with  interest  on  such 
part  of  the  said  sum  of  4oOZ.  as  shall  then  remain  owing  upon  the 
said  hereinbefore  recited  mortgage  security,  at  the  rate  of  5L  for 
every  100/.  by  the  year,  without  deduction,  until  the  w^hole  of  the 
principal  moneys  and  interest  thereby  secured,  and  also  all  costs 
in   respect   thereof,    shall   be  fully  paid  off  and   discharged,  {b) 


upon  demand,  repay  unto  the  said  {obligee),  his  executors,  adminis- 
trators or  assigns,  all  such  sums  of  money  as  he  or  they  should 
expend  in  keeping  up  or  effecting  such  policy  or  policies  of  assur- 
ance as  aforesaid.  And  also  that  the  said  {obligor)  would 
from  time  to  time,  whenever  thereunto  requested  by  the  said 
{obligee),  his  executors,  administrators  or  assigns,  attend  per- 
sonally at  6uch  assurance  office  as  the  said  {obligee),  his 
executors,  administrators  or  assigns  should  appoint,  and  then  and 
there  give  such  information  respecting  his  health,  age,  or  otherwise, 
as  should  be  deemed  requisite  for  the  purpose  of  effecting  an 
assurance  upon  his  life,  or  otherwise  in  relation  thereto." 


If  obligee  shall 
duly  perform 
covenants 
relating  to 
policy  of 
assurance. 


(b)  If  a  policy  of  assurance  is  included  in  the  raortj^age,  insert — 

B.  "  And  if  the  above-bounden  {obligor)  had  at  the  time  of  the 
sealing  and  delivery  of  the  said  hereinbefore  recited  indenture,  good 
right  to  assign  the  said  policy  of  assurance,  and  also  does  no  act 
whereby  the  same  policy  may  be  vacated,  impeached,  prejudiced 
or  endangered;  and  further,  if  the  above-bounden  {obligor) 
shall,  at  all  times  during  the  continuance  of  the  said  hereinbefore 
recited  mortgage  security,  regularly  pay  the  annual  premiums 
upon  the  said  policy  of  assurance,  when  and  as  the  same  shall 
become  payable,  and  immediately  upon  such  payment  deliver  over 
the  receipts  or  vouchers  for  the  same  to  the  said  {obligee),  his 
executors,  administrators  or  assigns ;  or  in  case  the  above-bounden 
{obligor)  should  neglect  to  pay  such  premiums,  or  to  deliver  over 
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Then   the  above-written    obligation    to    be  void,  otherwise   to      No-  m* 
continue  in  full  force  and  virtue.  Bond  to 

aeeompofm  a 
■  .  Mortgage  to 

teatre  tke 

such  receipts  or  vouchers  for  the  same,  and  the  said  {obligee)y  his   "j^^J^/^^ 
executors,  administrators  or  assigns  should  renew  the  said  policy    ■*^o»»^»  <^ 

of  assurance,  or  effect  any  fresh  policy  of  assurance  on  the  life  of       

the  above-bounden  {obligor)  not  exceeding  the  sum  of  450/.,  and 
the  above-bounden  (obligor),  his  executors,  administrators  or 
assigns,  shall,  upon  demand,  repay  unto  the  said  {obligee)^  his 
executors,  administrators  or  assigns,  all  such  sums  of  money  as  the 
said  (obligee),  his  executors,  administrators  or  assigns,  shall  or  may 
expend  in  keeping  up  or  effecting  such  policy  or  policies  of  assur- 
ance as  aforesaid;  and  if  the  said  (obligor)  shall  from  time  to 
time,  whenever  thereunto  requested  by  the  said  (obb'aee),  his 
executors,  administrators  or  assigns,  attend  personally  at  such 
assurance  office  as  the  said  (obligee),  his  executors,  administrators 
or  assigns  shall  appoint,  and  then  and  there  give  such  information 
respecting  his  health,  age  or  otherwise,  as  shall  be  deemed  requi- 
site for  the  purpose  of  effecting  an  assurance  upon  his  life,  or  in 
anywise  in  relation  thereto." 

See  the  Form  of  a  Bond  to  accompany  a  Conditional 
Surrender  of  Copyholds,  ante,  Section  IV.,  No.  IV.,  p.  207. 
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CONCISE  PEECEDENTS  IN 


No.    IV. 


BOND  TO  SECURE  THE  REPAYMENT  OF  A  REDEEMABLE 
ANNUITY. 


1.  Recital  of  contract  to  purchase  an- 
nuity, and  to  give  a  bond  and 


warrant  of  attorney  by  way  of 
collateral  security. 


2.  Condition. 


[Insert  exordium^  ut  ante,  No.  I.,  clause  1,  j).  405.] 

Recital  of  1.  Whereas  the  above  named  {obligor)  hath  contracted  to  sell 

purchase  ^^  the  Said  {obligee)  an  annuity  of  64Z.  during  the  life  of  the  said 

*Ta^b'onf  and  {obligor),  for  the  sum  of  800/.,  and  upon  the  treaty  for  the  said 
warrimt  of        purchase  it  was  agreed  that  the  same  should  be  secured  by  the 

attorney  by  way  ,■,(,,  •  i    /■  \  iii* 

of  collateral       bond   01   the   Said  {obligor),  and   by  his  warrant  of  attorney  to 
secun  y.  confess  a  judgment  in  Her  Majesty's  Court  of  Common  Pleas  at 

Westminster,  and  which  said  sum  of  800Z.  hath  been  this  day  paid 

by  the  said  {obligor)  to  the  said  (obligee.) 

Condition.  2.  Now  THE  CONDITION  of  the  above- written  bond  or  obli- 

gation is  such  that  if  the  said  (obligor),  his  heirs,  executors  or 
administrators,  do  and  shall  well  and  truly  pay  or  cause  to  be  paid, 
unto  the  said  {obligee),  his  executors,  administrators  or  assigns, 
during  the  life  of  the  said  (obligor)  one  annuity  or  clear  annual 
sum  of  64Z. ,  free  from  all  taxes  and  deductions  whatsoever,  except 
the  present  or  any  future  tax  on  property  or  income,  by  two  equal 
half-yearly  payments,  on  the  day  of  ,  and  the  day 

of  ,  the  first  payment  thereof  to  be  made  on  the  day 

of  ,  next  ensuing ;    and  also,  if  the  heirs,  executors  or 

administrators  of  the  said  (obligor),  do  and  shall  on  demand  within 
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twenty-one  days  next  after  the  decease  of  the  said  {obligor)  well      No.  IV. 
and  truly  pay  or  cause  to  bo  paid  unto  the  said  {ohU(jee\  his  execu-      Bond  to 

tors,  adininlstrntors  or  assigns,  such  proportionate  part  of  the  said  p^!^^ofa 

annuity  as  shall  have  accrued  due  between  the  last  half-yearly  day  ^^wfamaWs 

Atunttijf. 

of  payment  and  the  day  of  the  decease  of  the  said  {obligor)\  and       

ALSO,  if  the  said  {obligor)  will  at  his  own  costs,  when  thereunto 
requested  by  the  said  {obligor),  his  executors,  administrators  or 
assigns,  attend  personally  at  such  assurance  office  in  England  as 
the  said  {obligee),  his  executors,  administrators  or  assigns  shall 
direct,  or  before  some  agent  or  agents  of  such  office  or  offices,  and 
then  and  there  give  such  information  respecting  his  age,  health,  or 
otherwise  as  shall  be  required,  in  order  that  a  policy  may  bo 
effected  by  and  at  the  expense  of  the  said  {obligee)  on  the  life  of 
said  {obligor.)  And  further,  that  if  the  said  {obligor)  shall  not  at 
any  time  during  the  continuance  of  the  aforesaid  annuity,  do  any 
act  whereby  the  said  policy  of  assurance  may  be  forfeited  or 
vacated,  or  go  upon  or  beyond  the  seas,  or  reside  abroad,  without 
on  every  such  occasion  giving  to  the  said  {obligee),  his  executors, 
administrators  or  assigns,  one  calendar  month's  previous  notice  in 
writing,  so  that  he  or  they  may  be  enabled  to  make  the  same 
known  at  the  assurance  office  upon  which  the  life  of  the  said 
{obligor)  shall  have  been  so  effiicted,  in  order  that  the  additional 
premium  or  premiums  to  be  thereby  incurred  in  keeping  up  such 
policy,  or  any  other  policy  or  policies  on  the  life  of  the  said  (obligor), 
may  be  paid  to  the  said  office.  And  moreover,  if  he  the  said 
{obligor)j  his  heirs,  executors  or  administrators  shall  upon  demand 
repay  unto  the  said  {obligee),  his  executors,  administrators,  or 
assigns,  all  such  additional  sums  of  money  or  premium  as  he  or 
they  shall  pay  in  respect  of  such  assurance  or  assurances  as  afore- 
said, THEN  the  above-written  bond  or  obligation  to  be  void,  other- 
wise to  continue  in  full  force  and  virtue. 
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CONCISE  PRECEDENTS   IN 


No.  V. 


WARRANT  OF  ATTORNEY  TO  SECURE  REPAYMENT  OF  100/.  AND 
INTEREST  AT  51.  PER  CENT. 


Warrant  of 
attorney  to 
enter  op 
judgment. 


TO  (A.  B.  and  C.  D.)  gentlemen,  attorneys  of  Her  Majesty's 
Court  of  Common  Pleas  (a)  at  Westminster,  jointly  and  severally, 
or  to  any  other  attorney  of  the  same  court. 

These  are  to  desire  and  authorize  you,  the  attorneys  above 
named,  or  either  of  you,  or  any  other  attorney  of  the  same  Court 
of  Common  Pleas  (a)  aforesaid,  to  appear  for  me  {debtor)^  of, 
&c.,  in  the  said  court  forthwith,  and  then  and  there  to  receive  a 
declaration  for  me,  in  an  action  for  debt  against  me  for  the  sura 
of  (double  the  amount  of  the  mortgage  money),  for  money  borrowed, 
at  the  suit  of  {lender)^  of,  &c.,  his  executors  or  administrators, 
and  thereupon  to  confess  the  same  action;  and  also  to  suffer 
judgment  by  nil  dicet,  or  otherwise  to  pass  against  me  in  the  same 
action,  and  to  be  forthwith  entered  up  against  me  in  the  same 
court,  for  the  said  sum  of  {double  the  amount  of  the  money  advanced)^ 
together  with  costs  of  suit.  And  these  are  further  to  authorize 
and  empower  you  my  said  attorneys,  or  any  of  you,  after  the  said 
judgment  shall  be  entered  up  as  aforesaid,  for  me  and  in  my  name, 
and  as  my  act  and  deed,  to  sign,  seal  and  execute  one  or  more 
effectual  release  or  releases  in  the  law,  to  the  said  {lender),  his 
executors  or  administrators,  of  all  errors,  writs  of  error,  and  of  all 
benefit  and  advantage  thereof,  and  all  defects  and  imperfections 
whatsoever  which  may  be  committed,  or  which  may  happen  or 
arise  in  or  about  or  concerning  the  action  or  judgments  aforesaid, 
or  in  or  about  or  concerning  any  writ,  warrant,  process,  declara- 
tion, plea,  entry  or  other  proceeding  relating  thereto  respectively. 

(a)  Or  *'  Queen's  Bench,"  or  "  Exchequer,"  as  the  case  may  be. 
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And  for  what  you  the  said  attorneys,  or  any  of  you,  shall  do  or       ^j^' 
cause  to  be  done  in  the  premises,  this  shall  be  to  you  and  every  of   JZ^Zita 
you  a  sufficient  warrant  and  authority.  m>wv 

XOOLmmi 
I\    WITNESS,  &C  '■•■'**■',*'• 


FORM  OF  ATTESTATION. 

Signed,  scaled  and  delivered  by  the  above-mentioned  (debtor)^  Att«^«tk». 
in  the  preteiioe  of  me  {attorney^  the  attorney  of  the  said  (debtor), 
expressly  named  by  him  in  that  behalf,  who  as  such  attorney  here- 
unto subscribe  my  name. 

Now  IT  IS  HEREBY  DECLARED,  that  the  judgment  so  entered  DdSMiMtM. 
up  against  the  said  {debtor)  in  pursuance  of  the  above-written 
warrant  of  attorney,  is  intended  to  be  a  security  to  the  said 
{lender),  his  executors,  administrators  and  assigns,  for  the  repay- 
ment of  the  sum  of  100/.,  this  day  lent  and  advanced  by  the  said 
{lender)  to  the  said  {debtor)  and  at  his  request,  and  interest  for  the 
same  at  the  rate  of  5/.  for  every  100/.  by  the  year,  to  be  paid  by 
the  said  {debtor),  his  executors,  administrators  or  assigns,  unto  the 
laid  {lender),  his  executors,  administrators  or  assigns,  on  the 
day  of  next ;  and  it  is  agreed,  that  no  execution 

shall  be  sued  or  taken  out  upon  the  said  judgment,  unless  or 
until  default  shall  be  made  in  payment  of  the  said  principal  sum 
of  100/.  and  interest  at  the  time  appointed  for  payment  thereof,  as 
aforesaid ;  and  in  cose  that  such  default  shall  be  made  in  payment 
of  the  principal  sum  and  interest,  or  any  part  of  the  same  respec- 
tirely,  then  and  in  such  case  it  shall  be  lawful  for  the  said 
{lender),  his  heirs,  executors,  administrators  or  assigns,  to  sue 
out  execution  or  executions,  upon  or  by  virtue  of  the  said  judg- 
ment, for  the  whole  of  the  said  sum  of  200/.,  which  said  sum  so  to 
be  leried  shall  be  applied  in  payment  of  the  said  principal  sum  of 
100/.  and  interest,  or  so  much  thereof  as  shall  be  then  due  and 
undischarged,  and  all  costs,  charges  and  expenses  attending  the 
l«Tying  the  same,  and  af^er  payment  and  satisfaction  thereof,  shall 
}Miy  over  the  surplus  (if  any)  unto  the  said  (debtor),  his  execators, 
administrators  or  asngns. 


416  CONCISE   PRECEDENTS   IN 


No.  VI. 


WARRANT  OF  ATTORNEY  TO  SECURE  THE  REPAYMENT  OF 
MONEYS  LENT,  BY  YEARLY  INSTALMENTS. 


[Insert  warrant  of  attorney,  as  in  last  precedent'] 

Defeasance.  Now  IT  IS  HEREBY  DECLARED,  that  the  judgment  SO  entered 

up  against  the  said  {debtor^  is  intended  and  agreed  to  be  by  way 
of  security  to  the  said  {lender)  for  the  principal  sum  of  400/.  and 
interest,  to  be  computed  from  the  day  of  the  date  hereof,  for 
moneys  this  day  lent  and  advanced  by  the  said  {lender)  to  the  said 
{debtor),  but  that  no  execution  shall  be  issued  or  taken  out  on  the 
said  judgment  in  case  the  said  {debtor),  his  executors,  adminis- 
trators or  assigns,  shall  pay  or  cause  to  be  paid  unto  the  said 
{lender),  his  executors,  administrators  or  assigns,  the  sum  of  400/. 
sterling,  together  with  interest  for  the  same  at  the  rate  of  51.  for 
every  100/.  by  the  year,  by  the  following  instalments  (that  is  to 
say),  the  sum  of  100/.,  part  of  the  said  principal  sum  of  400/.,  and 
also  the  sum  of  20/.,  being  one  year's  interest  for  the  whole  of  the 
said  sum  of  400/.,  at  the  rate  aforesaid,  at  the  end  of  one  year  now 
next  ensuing  from  the  date  hereof;  and  the  like  sum  of  100/., 
other  part  of  the  said  sura  of  400/.,  at  the  end  of  the  next  three 
successive  years,  together  with   interest  for  so  much  of  the  said 
principal  moneys  as  shall  be  then  due  and  owing  at  the  rate  afore- 
said ;  BUT  THAT,  in  case  default  shall  be  made  in  payment  of  the 
said  principal  sum  and  interest,  or  any  part  of  the  same  respec- 
tively, at  the  several  times,  and  in  manner  aforesaid,  it  shall  be 
lawful  for  the  said  {lender),  his  executors,  administrators  or  assigns, 
to  sue  out  execution  or  executions  upon  or  by  virtue  of  the  said 
judgment  for  the  whole  of  the  said  sum  of  800/.,  which  said  sum 
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■0  leTied  shall  be  applied  in  payment  of  the  said  principal  sum  of 
iOOL  and  interest,  or  so  much  thereof  as  sluill  be  then  due  and 
undischarged,  and  all  costs,  charges  and  expenses  attending  the 
levying  of  the  «unc  And  after  payment  and  satisfaction  thereof, 
•hall  pay  over  the  surplus  moneys  (if  any)  unto  the  said  {debtor), 
hb  executors,  administrators  or  assigns. 


418  CONCISE  PRECEDENTS  IN 


No.    VII. 


WARRANT  OF  ATTORNEY  TO  SECURE  THE  DUE  PAYMENT  OF 

AN  ANNUITY. 


1.  Recital  of  annuity.  I  tered  up  to  secure  the  payment 

2.  Declaration  that  judgment  is  en-  [  of  the  annuity. 


[Insert  warrant  of  attorney ^  ut  ante^  No.  V.,  p.  414.] 


FORM  OF  ATTESTATION. 


Signed,  sealed  and  delivered  by  the  above-named  {debtor)  in 
the  presence  of  me  {attorney),  the  attorney  of  the  said  {debtor) 
expressly  named  by  him  in  that  behalf,  who,  as  such  attorney,  here- 
unto subscribe  my  name. 


DEFEASANCE. 


Recital  of  Whereas  by  indenture  bearing  even  date  with  the   above- 

annuity.  written  warrant  of  attorney,  and  made  between  the  said  {debtor) 

of  the  one  part,  and  the  said  {creditor)  of  the  other  part,  the  said 
{debtor),  in  consideration  of  the  sum  of  800/.  paid  to  him  by  the 
said  {creditor),  did  thereby  for  himself,  his  heirs,  executors  and 
administrators,  covenant  with  the  said  {creditor),  his  executors, 
administrators  and  assigns,  to  pay  unto  the  said  {creditor),  liis 
executors,  administrators  and  assigns,  during  the  lifetime  of  the 
said  {creditor),  one  annuity  or  clear  annual  sum  of  64/.,  free  from 
all  taxes  and  deductions  whatsoever  (excepting  the  present  or  any 
future  tax  on  property  or  income),  by  two  equal  half-yearly  pay- 
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nittita,  on  the  day  of  and  the  day  of  ,     No.  vii. 

the  first  half-yearly  payment  to  be  made  on  the  day  wmrmt^ 

of  then  next  ^HHmTal 

Now  IT  18  HEREBY  DECLARED,  that  the  judgment  ao  entered  **    "^""^' 
up  against  the  said  {debtor),  in  pursuance  of  the  above-written 


warrant  of  attorney,  is  intended  and  agreed  to  be  a  further  security  *•  fc*  **''**  *> 

to  the  said  (creditor),  his  executors,  adiuinistnitors  and  assigns,  for  psTiiMat  «f  tk* 

the  due  payment  of  the  said  annuity  of  64^  by  two  equal  half-yearly  *°*""  '' 

payments  on  the  several  days  appointed  for  payment  thereof  in  and 

by  the  said  hereinbefore  recited  indenture ;  and  it  is  agreed  that 

no  execution  shall  be  sued  out  u{K)n  such  judgment  unless  the 

8ud  annuity  or  some  part  thereof  shall  be  unpaid  for  the  space  of 

twenty- one  days  next  afler  any  of  the  days  appointed  for  the 

payment  thereof  as  hereinbefore  mentioned ;  but  in  case  the  said 

annuity  or  any  part  thereof  shall   be   unpaid   for  the  space  of 

twenty-one  days  next  after  any  of  the  days  hereinbefore  mentioned 

for  payment  of  the  same,  then  and  in  such  case  it  shall  be  lawful 

for  the  said  {creditor),  his  executors,  administrators  or  assigns,  to 

sue  out  execution  upon  the  said  judgment  for  the  recovery  of  the 

arrears  of  such  annuity  and  every  part  thereof,  and  also  all  costs 

which  the  said  (creditor),  his  executors,  administrators  or  assigns, 

shall  incur  by  reason  of  the  nonpayment  thereof.    And  it  shall  not 

be  necessary  for  tlic  said  (creditor),  his  executors,  administrators  or 

assigns,  to  revive  the  said  judgment,  or  to  do  any  act  to  keep  the 

same  on  foot,  notwithstanding  the  said  judgment  shall  have  been 

entered  on  record  for  the  space  of  one  year  or  upwards,  any  rule 

or  practice  of  the  court  in  which  such  warrant  of  attorney  shall 

have  been  entei«d  up  notwithstanding,  and  the  said  (debtor),  his 

heirs,  executors,  administrators  or  assigns,  will  not  attempt  by  any 

ways  or  means  to  take  any  advantage  for  want  of  reviving  or 

keeping  such  judgment  on  foot 
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CONCISE   PRECEDENTS  IN 


No.   VIII. 


WARRANT  OF  AITORNEY  BY  WAY  OF  COLLATERAL  SECURITY 
TO  A  MORTGAGE.  VARIATION  WHERE  A  POLICY  OF  AS- 
SURANCE HAS  BEEN  ASSIGNED  AS  AN  ADDITIONAL 
SECURITY. 


1.  Recital  of  mortgage  and  of  mort- 

gage covenants. 

2.  Defeasance. 


Additional  clauses. 

Recital  of  assignment  of  policy  of 
assurance. 

If  breach  shall  be  made  in  mort- 
gage covenants. 


Recital  of 
mortgage  and 
of  mortgage 
covenants. 


[Insert  warrant  of  attorney  to  enter  u-p  judgment^  as  in  last  prece- 
dent.'] 

1.  Whereas  by  indenture  bearing  even  date  herewith,  and 
made  between  the  said  {debtor)  of  the  one  part,  and  the  said 
{lender)  of  the  other  part,  after  reciting  that  the  said  {lender), 
at  the  request  of  the  said  {debtor),  had  agreed  to  advance  him  the 
sum  of  450/.,  the  repayment  of  which  and  the  interest  was  to  be 
assured  unto  the  said  {lender),  his  executors,  administrators  and 
assigns,  in  manner  thereinafter  mentioned,  it  is  witnessed,  that 
in  consideration  of  450Z.  then  paid  by  the  said  {lender)  to  the  said 
{debtor),  the  said  {debtor)  did  tliereby  covenant  with  the  said  {obligee) 
for  the  repayment  of  the  said  sum  of  450/.  and  interest  by  the 
following  instalments :  (that  is  to  say,)  that  he  the  said  {debtor), 
his  heirs,  executors  or  administrators,  would  on  the  29th  day  of 
September  and  the  25th  day  of  March  in  every  year,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  {lender),  his  executors. 
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ftdminittratow  or  tasigns,  the  sum  of  50/.  sterling,  together  with  Ko^IlI. 

intercut  on  bucIi  part  of  the  said  princiiml  sum  of  450/.  as  should  n'orrmd 

then  remain  owing  u|K)n  the  now  reciting^  mortgage  ^'security,  at  bgu-^i/ 

the  rate  of  5/.  for  every  100/.   by  the'^ycar,  without  deduction,  ^.^J^JJ^. 

until  the  whole  of  the  said  principal  moneys  and  interest  thereby  

secured,  and   also   all   costs   and   expenses   incurred   in   relation 
thereto,  should  be  fully  paid  of!'  and  discharged,  (a) 


(«)  If  a  policy  of  usuranoe  has  been  kMigned  by  way  of  collateral  security. 


A.  And  it  is  (by  the  now  reciting  indenture)  also  witnessed,  Raciui  rf 
that  for  the  consideration  thereinbefore  expressed,  the  said  (tiebtor)  spoUcyof 
did  thereby  assign  unto  the  said  {lender),  his  executors,  adminis- 
trators and  assigns,  a  certain  policy  of  assurance  [Describe  polio/ 
of  atsurance  shortly  but  accurately]  upon  trust  for  assuring  unto 
the  said  {jUnder\  his  executors,  administrators  and  assigns,  the 
repayment  of  the  said  sum  of  450/.  as  therein  expressed  and 
declared.  And  the  said  {debtor)  further  covenanted  that  he  had 
good  right  to  assign  the  said  policy  of  assurance ;  also,  that  the 
tome  policy  of  assurance  was  a  good,  valid  and  subsisting  policy, 
and  that  he  the  said  {debtor)  would  do  no  act  whereby  the  said 
policy  might  be  impeached  or  prejudiced ;  and  further,  that  he 
the  said  {debtor),  his  executors,  administrators  or  assigns,  would  at 
all  times  during  the  continuance  of  the  said  mortgage  security, 
r^ularly  pay  the  annual  premiums  upon  the  said  policy  of  assur- 
ance when  and  as  the  same  should  become  {myable,  and  deliver 
the  vouchers  for  such  payments  unto  the  said  {lender),  his  execu- 
tors, administrators  or  assigns ;  and  that  in  case  the  sud  {debtor) 
■hould  neglect  to  pay  such  premiums,  or  to  deliver  over  such 
receipts  or  vouchors,  and  the  said  {lender)  should  renew  or  efTcct 
any  fresh  policy  or  policies  of  assurance  upon  the  life  of  the  said 
{debtor)  not  exceeding  the  sum  of  450/L,  Uiat  he  the  said  {debtor), 
his  executors,  administrators  or  assigns  would  u|X)n  demand  repay 
unto  the  said  {lender),  his  executors,  administrators  or  assigns,  all 
such  sums  of  money  as  he  or  they  should  expend  in  keeping  up  or 
effecting  such  policy  or  policies  of  assurance  as  aforesaid.  And 
ALSO  that  the  sRi<l  {debtor)^  his  executors,  adminictrators  c»r  aM^gnt^ 

2  K  2 
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CONCISE   PRECEDENTS      IN 


No.  VIII. 

Wai'rant 

of  Attoi-ney 

by  way  of 

collateral 

Security,  ^c. 

Defeasance. 


Now  IT  IS  HEREBY  DECLARED,  that  the  judgment  so  entered 
up  against  the  said  {debtor),  in  pursuance  of  the  above-written 
warrant  of  attorney,  is  by  way  of  security  to  the  said  {lender) 
for  the  principal  sum  of  450Z.,  and  interest  at  the  rate  of  5/.  for 
every  100/.  by  the  year,  to  be  computed  from  the  day  of  the  date 
hereof,  for  money  this  day  lent  and  advanced  by  the  said 
{lender)  to  the  said  {debtor);  but  that  no  execution  shall  be 
issued  or  taken  out,  in  case  the  said  {debtor),  his  executors, 
administrators  or  assigns,  do  and  shall,  on  the  29th  day  of  Sep- 
tember and  the  25th  day  of  March  in  every  year,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  {lender),  his  executors, 
administrators  or  assigns,  the  sum  of  501.  sterling,  together  with 
interest  on  such  part  of  the  said  sum  of  450/.  as  shall  then  remain 
owing  upon  the  said  hereinbefore  recited  mortgage  security,  at  the 
rate  of  51.  for  every  100/.  by  the  year,  without  deduction,  until 
the  whole  of  the  said  principal  moneys  and  interest  thereby 
secured,  and  also  all  costs  in  respect  thereof,  shall  be  fully  paid 
off  and  discharged,  {b)  But  if  default  shall  be  made  in  payment 
of  the  said  principal  sum  of  450/.  and  interest  by  the  said  instal- 


would  from  time  to  time,  whenever  thereunto  requested  by  the 
eaid  {lender),  his  executors,  administrators  or  assigns,  attend  per- 
sonally at  such  assurance  office  as  the  said  (lender),  his  executors, 
administrators  or  assigns  should  direct,  and  then  and  there  give 
such  information  respecting  his  age,  health  or  otherwise,  as  should 
be  deemed  requisite  for  the  purpose  of  effecting  an  assurance  upon 
his  life,  or  otherwise  in  relation  thereto. 

(b)  If  a  policy  of  assurance  has  been  assigned  as  additional  security,  insert— 

**  And  also  shall  at  the  time  of  the  sealing  and  delivering  of  the 
said  hereinbefore  recited  indenture  have  good  right  to  assign  the 
said  policy  of  assurance,  and  shall  do  no  act  whereby  the  same 
policy  of  assurance  may  be  vacated,  or  prejudiced  or  endangered; 
and  shall  also,  during  the  continuance  of  the  said  hereinbefore 
recited  mortgage  security,  regularly  pay  the  annual  premiums 
upon  the  said  policy  of  assurance,  when  and  as  the  same  shall 
become  payable,  and  immediately  upon  such  payment  deliver  over 
the  receipts  or  vouchers   for  the  same   to  the  said  {lender),  his 


I 
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inenta  in  manner  aforesaid,  (6)  it  shall   bo  lawful  for  the  said     NaViiL 
{lender),  his  exocutors,  administrators  or  assigns,  to  sue  out  execu-      Wammi 
tion  or  executions  upon  or  by  virtue  of  the  said  judgment  for  the    ^  »^1^ 
whole  of  the  said  sum  of  900/.,  which  sum  so  to  bo  levied  shall  be    o^^J^T^L 
applied  in  payment  of  the  said  principal  sum  of  450/.  and  interest, 
or  so  much  thereof  as  shall  bo  then  duo  and  undischarged,  and  all 
costs,  chaiges  and  expenses  attending  the  levying  of  the  same ; 
and  after  payment  and  satisfaction   thereof,  shall  pay  over  the 
8ur))lu8  moneys  (if  any)  unto   the   said   {debtor),  his   executors, 
administrators  or  assigns. 


executors,  administrators  or  assigns ;  or,  in  case  the  said  {debtor) 
should  neglect  to  pay  such  premiums,  or  to  deliver  over  such 
receipts  or  vouchers  for  the  same,  and  the  said  {lender\  his  execu- 
tors, administrators  or  assigns,  should  renew  the  said  policy  of 
assurance,  or  effect  any  fresh  policy  of  assurance  on  the  life  of  the 
said  {debtor),  not  exceeding  the  sum  of  450/.,  the  said  {debtor),  his 
executors,  administrators  or  assigns,  shall,  upon  demand,  repay 
unto  the  said  {lender),  his  executors,  administrators  or  assigns,  all 
such  sums  of  money  as  he  or  they  shall  or  may  expend  in  keeping 
up  or  effecting  such  policy  or  policies  of  assurance  as  aforesaid ; 
and  the  said  {debtor)  shall  from  time  to  time,  whenever  thereunto 
requested  by  the  said  {lender),  his  executors,  administrators  or 
aasigns,  attend  personally  at  such  assurance  office  as  the  said 
{lender),  his  executors,  administrators  or  assigns,  shall  appoint,  and 
then  and  there  give  such  iufonnation  respecting  his  health,  age  or 
otherwise,  as  shall  be  deemed  requisite  for  the  purpose  of  effecting 
an  assurance  on  his  life,  or  in  relation  thereto.** 

(c)  If  a  polioj  of  — wuance  has  been  assiipMd,  insert — 

B.  "  Or  if  breach  shall  happen  to  be  made  in  all,  any  or  cither  ^^ 
of  the  covenants  expreaeed  to  be  contained  in  the  said  hereinbefore  fai 
recited  indenture,  then  and  in  such  case,  for  all,  any  or  either  of 
the  causes  aforesaid.** 
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No.   IX. 


WARRANT  OF  ATTORNEY  TO  ACKNOWLEDGE  SATISFACTION 
ON  A  JUDGMENT  FOR  SECURING  AN  ANNUITY  ON  A  RE-PUR- 
CHASE OR  DETERMINATION  OF  THE  ANNUITY. 


1.  Exordium. 

2.  Recital  of  judgment. 

3.  Of  satisfaction. 


4.  Power   to   acknowledge  satisfac- 

tion. 

5.  Testimonium. 


Exordium. 


Recital  of 
judgment. 


1.  TO  {A.  and  B.),  gentlemen,  attorneys  of  Her  Majesty's  Court 
of  Queen's  Bench  (or  Common  Pleas)  at  Westminster,  jointly  and 
severally,  or  to  any  other  attorney  of  the  same  court. 

2.  Whereas  I,  (grantee  of  annuity),  of,  &c.,  heretofore,  to  wit 
in  or  about  the  term  of  last  past  (or  in  the  year 
of  the  reign  of  Her  present  Majesty  Queen  Victoria),  obtained 
judgment  in  Her  Majesty's  Court  of  Queen's  Bench  (or  Common 
Pleas)  against  {grantor),  of,  &c.,  for  £  ,  and  £  for 
costs,  as  appears  by  the  record  thereof. 


Of  satisfaction.       3.  And  WHEREAS  I  the  said  (grantee)  have  received  satisfaction 
for  the  same,  (a) 


Power  to 

acknowledge 

satisfaction. 


4.  These  are  therefore  to  desire  and  authorize  you  the 
attorneys  above-named,  or  either  of  you,  or  any  other  attorney  of 
the  said  Court  of  Queen's  Bench  (or  Common  Pleas)  to  acknow- 


Practical  (a)  The  grantor  has  a  right  to  call  upon  the  grantee,  when  the  judgment  is 

observations.       satisfied,  to  acknowledge  satisfaction :  but  the  grantor  must  pay  the  costs  of 
such  acknowledgment :  (Tidd.  Pract.  1062,  2nd  edit.) 
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ledge  and  enter  mtUfaction  upon  the  record  of  the  vaiue  judgment.      N«.  IX. 
Ami  for  wimt  you  the  said  attorneys,  or  either  of  you,  shall  do  or      Wm 
to  be  done  in  the  premises,  this  shall  be  to  you  and  each  of  |J^^ 
you  u  sufficient  warrant  and  authority.  wTlCfjwrii 

Ji^  $temimg  am 

5.  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  ^     — -^ 
the  day  of  A.  D.  185     . 


Grantee's  guftiaturt.     (l.  8.) 


I^gned,  sealed  and  delivered  by  ^ 
the  above-named  {jrantee)  in  the 
presence  of  me,  {attomey^y  the 
attorney  of  the  said  {granite)  ex- 
pressly nameil  by  him  in  that 
behalf,  who  as  such  attorney 
hereunto  subscribe  my  name. 
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Section  XII. 

FORMS  OF  NOTICES  RELATING  TO  MORTGAGE 
ASSURANCES. 


No.  I. — Notice  to  pat  off  Mortgage  Money  and  Inteeest  at  the  end 
OF  Six  Calendar  Months,  and  that  in  default  thereof  Mort- 
gagee  WILL  EXERCISE  PoWER  OF   SaLE. 

No.  II. — Shorter  Form. 

No.  III. — Notice  from  Trustees  to  Mortgagor  to  pat  off  Mortgage 
Debt,  and  Interest. 

No.  IV. — ^Notice  from  Transperree  that  the  Mortgage  has  been  as- 
signed to  him,  and  requiring  patment  of  the  Mortgage  Monet. 

No.  V. — Notice  op  further  Charge  from  Mortgagor  to  Prior  Mort- 
gagee. 

No.  YI. — Notice  from  Mortgagee  to  the  Assignees  of  a  Bankrupt. 

No.  Vn. — Notice  from    Mortgagor    that    he    will    repat    Mortgage 

Monet. 

No.  Vin. — Notice  from  Mortgagee  to  the  Tenant  to  pat  the  Rent 
to  him. 

No.  IX. — Short  Form  of  Notice  from  Mortgagee  to  Tenant  requiring 
patmbnt  of  the  Rent. 

No.  X. — Notice  bt  Mortgagee's  Attornet  to  the  Tenant  to  Pat  the 
Rent  to  the  Mortgagor. 

No.  XI. — ^Notice  of  the  Appointment  of  a  Recsiyeb  from  Mortgagee  to 
Tenant. 
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Na  Xn. — NoTicB   or   Mobkoaob   bt  tms  Obuobb  or  a  Bom  10  nu 
Objjoob. 

No.  XIIL— Notice  r>oM  SaoovD  to  Fust  Mobtoaobb. 

No.  XIV.— NoncB  rsoM  a  Smucnr  Mobtoaqob  to  Cbbdrob  to  rBBTBVT 

Hit     UABIUTT     oh     AVT     rUBTHBB     AOTAHCXS     MADB      TO      FBIBCITAi. 

Dbbtob. 

No.  XV. — N0TIC8  BT  THE  OnuoEB  or  A  BoBD  to  Aotighkb  caixevo  crov 
THE  lattkb  to  Sue  the  Obuoob. 

No.  XVI.— Notice  to  Tbcitbbs  axd  EzccuroBa  fbom  am  Auiokbe  that 

A   LbOATBB    HAS    AaSIOHEO    ALL    HIS    iRTEBEflT    IJNDEB    THE   WiLL    rOB 
nCDBUO   TUB  RBTAnUtKT  Or  M0XBT8  LEVT  HIM   BT   TUE  AbSIGMEE. 

No.  XVII. — Notice  fbom  the  Fubcuaseb  or  ah  Eucitt  or  RBDBMmoii 
TO  TUB  Mobtoaobb. 
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No.  I. 


NOTICE  TO  PAY  OFF  MORTGAGE  MONEY  AND  INTEREST  AT 
THE  END  OF  SIX  CALENDAR  MONTHS,  AND  THAT  IN 
DEFAULT  THEREOF  MORTGAGOR  WILL  EXERCISE  POWER 
OF  SALE. 


Notice  to  pay 
oflF  mortgage. 


To  {mortgagor's  name  and  address)^  and  to  all  others  whom  it 
may  concern : 


Recital  of 
mortgage. 


That  principal 
monej  is  still 
due,  together 
with  an  arrear 
of  interest. 


"Whereas  by  indenture  bearing  date  on  or  about  the  day 

of  ,  made  between  you  the  said  (mortgagor)  of  the  one  part, 

and  me  the  undersigned  (mortgagee)  of  the  other  part,  all  (de- 
scribe parcels)  were  conveyed  and  assured  unto  and  to  the  use  of 
me,  my  heirs  and  assigns  for  ever,  subject  to  a  proviso  for  redemp- 
tion upon  payment  by  you  the  said  (mortgagor),  your  heirs,  execu- 
tors, administrators  or  assigns,  unto  me  the  said  (mortgagee),  my 
executors,  administrators  and  assigns,  of  the  sum  of  500Z.,  and 
interest  at  the  rate  of  61.  for  every  100/.  by  the  year,  on  the 
day  of  then  next ;  with  powers  of  sale  for  securing 

the  repayment  of  the  said  principal  moneys  and  interest  in  case  of 
default  in  payment  thereof  at  the  appointed  time,  but  with  a 
covenant  from  me  the  said  (mortgagee)  that  I  would  not  exercise 
the  aforesaid  power  of  sale  without  giving  six  calendar  months' 
previous  notice  thereof  in  writing  to  you  the  said  (mortgagor), 
your  heirs,  executors,  administrators  or  assigns,  or  leaving  the 
same  at  your  or  their  last  or  usual  known  place  of  abode  or 
business  in  England.  And  whereas  the  said  principal  sum  of 
500/.  still  remains  due  and  owing  to  me  the  said  (mortgagee),  upon 
my  said  hereinbefore-mentioned  mortgage  security,  together  with 
an  arrear  of  interest ;  now  therefore  I  the  undersigned  (mart- 
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^  -    ,  tlo  horabj  give  you  notice  to  pay  to  me,  on  the  expiration       Ma^  I- 
of  six  calendar  months  from  the  day  of  the  date  hereof,  the  said  SatiMiopag 
princi{»al  sum  of  500/.  sterling,  together  with  all  interest  which  %^!Zff 
ahall  be  then  duo  for  the  Hune  upon  or  by  virtue  of  my  said  herein-    /■<«<  /«• 
before-mentioned  mortgage  Mourity,  together  with  the  costs  (if  NoUm  Umi 
any)  incurred  in  respect  of  the  same,  and  in  default  thereof  I  shall  b"JSd'jr*^ 
proceed  to  make  sale  and  absolutely  dispose  of  all  and  singular  UUJUJJ^ 
the  {$kort  general  description  of  premises)^  with  the  appurtenances  l»**'  "^ 
eomprised  in  the  said  hercinberore  mentioned  mortgage,  pursuant 
to  the  powers  and  authorities  therein  contained. 

Dated  this  day  of 

{Mortgagee's  signature.) 


No.  II. 


SHORTER  FORM. 


I  DO  HEREBT  GIVE  TOU  NOTICE,  that  unlcss  the  principal  sum  Sb«tfcmof 
of  500i!.,  and  interest  and  costs  (if  any),  due  and  owing  and  secured  oir  i  **' 
to  me  by  a  certain  indenture  bearing  date  the  day  of  , 

made  between  yourself  therein  described  as  {mortgagor  s  name  and 
descriptum\  of  the  one  part,  and  me  therein  described  as  {mort' 
gagee's  d€»cription\  of  the  other  part,  be  fully  paid  to  me  at  the 
expiration  of  six  calendar  months  from  the  date  hereof,  I  shall 
proceed  to  make  sale,  and  absolutely  dispose  of  all  and  singukr 
the  said  here^taments  and  premiaea  in  the  said  indenture  com- 
prised, in  pursuance  of  the  power  in  that  behalf  therein 
contained. 

As  WITNESS  my  hand  this  day  of  A.  D. 

{Bfyr^agets  signature,) 
To  {0MHgagot^$  mtmt  and  address,) 


430 


CONCISE  rRECEDENTS  IN 


JSTo.  III. 


NOTICE  FROM  TRUSTEES  TO  MORTGAGOR  TO  PAY  OFF 
MORTGAGE  DEBT  AND  INTEREST. 


Notice  from 
trustees  to 
inortf;agor  to 
pay  off  mort- 
gage debt. 


That  in  defaiilt 
of  payment, 
mortgagee  vrill 
exercise  his 
power  of  sale. 


We  the  undersigned  {trustees^  names)  DO  HEREBY  GIVE 
YOU  NOTICE  to  pay  unto  us,  on  the  expiration  of  six  calendar 
months  from  the  day  of  the  date  hereof,  the  principal  sum  of  500/. 
sterling,  and  all  interest  thereon,  together  with  the  costs  (if  any), 
upon  or  by  virtue  of  a  certain  indenture  of  (describe  nature  of 
instrument;  as  whether  hy  release,  demise,  assignment  or  otherwise), 
made  between  (mortgagor)  of  the  one  part,  and  us  the  said  (trustees) 
of  the  other  part ;  and  we  do  also  give  you  further  notice, 
that  if  default  shall  be  made  in  payment  of  the  said  principal  sum, 
interest  and  costs  (if  any),  at  the  time  hereinbefore  appointed  for 
payment  thereof,  we  shall  forthwith  proceed  to  make  sale  and 
absolutely  to  dispose  of  all  and  singular  {short  general  descrtp- 
tion  of  parcels),  with  the  appurtenances  mentioned  and  comprised 
in  the  said  hereinbefore  recited  indenture  of  mortgage,  in  pur- 
suance of  the  powers  therein  contained. 


As  witness  my  hand  this  day  of 


A.  D. 


{Signatures  of  all  the  trustees.) 


To  {mortgagor's  name  and  address.) 


MODERN  CONVBYANCIMO.  431 


No.  IV. 


NOTICE  FROM  TRANSFERREE  TO  MORTGAGOR  THAT  MORTGAGE 
HAS  BEEN  ASSIGNED  TO  HIM,  AND  REQUIRING  PAYMENT 
OF  THE  MORTGAGE  MONEY. 


tniMftr  of 


I  DO  HEBEBT  GIVE  Tou  NOTICE,  tliat  all  and  singular  the 
hereditaments  and  premises  mentioned  and  comprised  in  a  certain 
indenture  bearing  date  the  day  of  ,  made  between  mortcagB. 

you  the  said  {mortgagor),  of  the  one  part,  and  {transferror)  of  the 
other  |)art,  for  the  purpose  of  securing  the  repayment  of  the  sum 
of  jOOA  then  advanced  by  the  said  {transferror)  to  you,  at  your 
request,  together  with  interest  for  the  same  at  the  rate  of  HL  for 
every  lOOil  by  the  year,  have,  together  with  the  said  principal 
sura  of  500/.,  and  all  interest  thenceforth  to  accrue  due  in  respect 
thereof,  been  duly  conveyed  and  assigned  to  me  the  undersigned 
{mortgagee^   by  a  certain  indenture  bearing  date  this  day 

of  ,  and  made  between  the  said  {transferree),  of  the  one 

part,  and  we  the  said  {transferror),  of  the  other  part,  and  for 
which  I  have  paid  the  sum  of  500L ;  and  I  do  tuerefobb 
KBQUiUE  tou  to  pay  unto  me,  my  executors  or  administratora, 
the  sum  of  £  sterling,  being  the  said  principal  sum  of  500/., 

and  tlic  interest  accruing  duo  thereon  from  the  day  of  the  date 
of  the  said  transfer,  up  to  the  day  of  the  date  hereof. 

As  WITNESS,  &C. 


432  CONCISE  PRECEDENTS  IN 


No.  V. 


NOTICE  OF  FURTHER  CHARGE  FROM  MORTGAGOR  TO  A  PRIOR 

MORTGAGEE. 


To  (^  prior  mortgagees  name  and  address.) 
Notice  of  J  j)o  HEREBY  GIVE  YOU  NOTICE,  that  bv  an  indenture  bearing 

further  cliargo 

from  mortgagor  date  the  day  of  last,  made  between  me  the  under- 

mortgagoe.  signed  (mortgagor),  of  the  one  part,  and  (second  mortgagee),  of,  &c., 
of  the  other  part,  I  the  said  (mortgagor)  did  thereby  further  charge 
ALL,  &c.,  (describe  parcels)  with  the  payment  of  the  sum  of  100/. 
and  interest,  then  advanced  to  me  by  the  said  {second  mortgagee), 
together  with  interest  for  the  same  at  the  rate  of  5Z.  for  every  100^ 
by  the  year,  in  addition  to  the  sum  of  1,000Z.  and  interest,  then 
already  secured  thereon  by  an  indenture  bearing  date  the  day 

of  ,  made  between  me  the  said  (mortgagor),  of  the  one  part, 

and  the  said  (second  mortgagee)  of  the  other  part,  and  of  which 
you  have  already  received  due  notice. 

As  WITNESS  my  hand  this  day  of  A.D. 

(Mortgagor's  signature.) 


MODRRN   OOmrKTANClNO.  433 


No.  VI. 


NanCB  FROM  MORTGAGEE  TO  THE  ASSIGNEES  OF  A 
BANKRUPT. 


badbvpt. 


To  {auigiieei  names),  assignees  of  the  estate  and  effects  of  (bank- 
rttpfg  name),  a  bankrupt. 

I  DO  HEREBY  GIVE  YOD  AND  EACH  OF  YOU  NOTICE,  tO  pay  tO  N«tk«frMa 
me  the  undersigned  {mortgagee\  on  the  day  of  next,  Mt^MMofa 

the  sum  of  525^1  sterling,  being  the  principal  moneys  due  and 
owing  to  mo  the  undersigned  {mortgagee)  from  you,  as  the 
assignees  of  the  estate  and  effects  of  {bankrupt),  of,  &c.,  a  bank- 
rupt, and  which  I  now  claim  under  and  by  virtue  of  a  certain 
indenture  of  assignment  by  way  of  mortgage,  bearing  date  the 
day  of  ,  and  made  between  the  said  (bankrupt),  of  the 

one  part,  and  me  the  said  {mortgagee),  of  the  other  part,  together 
witli  all  such  interest  as  shall  then  appear  to  be  due  to  me  in 
rc^l)ect  thereof. 

As  WITNESS  my  hand  this  day  of  A.  D. 

{Mortgagee's  sigtutture.) 


434  CONCISE   PRECEDENTS   IN 


No.  VII. 


NOTICE  FROM  MORTGAGOR  THAT  HE  WILL  REPAY  MORTGAGE 

MONEY. 


Notice  from  I  dq  HEREBY  GIVE  YOU  NOTICE,  that  at  the  expiration  of  six 

mortgagor  that  *■ 

he  will  repay     Calendar  months  from  the  day  of  the  date  hereof,  and  which  will 
money.  ^^  on  the  day  of  next  ensuing,  I  the  undersigned 

(mortgagor)  will  repay  unto  you,  your  executors,  administrators  or 
assigns,  the  sum  of  5001.  sterling,  due  and  owing  from  me  to  you, 
upon  the  mortgage  of  certain  estates  conveyed  by  me  to  you, 
your  heirs  and  assigns,  by  a  certain  indenture  bearing  date 
the  day  of  ,  together  with  all  such  interest  as  shall  be 

due  up  to  that  time. 

As  WITNESS  my  hand  this  day  of  A.  D. 

(^Mortgagor's  signature.) 
To  (mortgagee's  name  and  address.) 


MODEBN   OOMVBYANCING. 


No.  VIII. 


NOTICE  FROM  MORTCJAGRK  T()  TENANT  TO  PAY  THE  RENT 

TO  HIM. 


To  {Unantt  najne\  or  other  the  tenants  and  occupiers  of  tlie 
preraiaea  hereinafter  mentioned. 

Whereas  by  indenture  beorinfj  date  the  day  of  Notice  ftwn 

and  made  between  {mortgagor)  of  the  one  part,  and  me  the  under-  tenant  to  p^ 
-i^'ned  (mortgagee)  of  the  other  part,  for  the  considerationa  therein 
mentioned,  the  said  (mortgagor)  did  thereby  grant,  release  and 
assure  unto  me  the  said  (mortgagee)^  my  heirs  and  aaaigns,  ALL 
(desciube  parcels)  TO  hold  the  rame  unto  and  to  the  use  of  me, 
mj  heirs  and  aasigDs  for  ever,  subject  to  a  proviso  for  redemption 
and  reconveyance  UfMn  payment  by  the  said  {mortgagor)^  his  heirs, 
executors,  administrators  or  assigns,  unto  me  the  said  (mortgagee), 
my  executors,  administrators  or  assigns,  of  the  sum  of  l,000iL  and 
interest  at  the  rate  of  4L  for  every  100^  by  the  year,  on  the 
day  of  then  next,  but  in  payment  whereof  de&ult 

waa  made;  and  the  said  princi|)al  sum  of  l.OOOi!.,  together  with  a 
considerable  arrear  of  interest,  is  now  due  and  owing  to  me  uiK>n 
or  by  virtue  of  my  said  mortgage  security.  Now  I  do  ukukut 
OIVB  TOU  notice  to  pay  to  me  the  said  (mortgagee),  or  to  such 
pcrsooa  as  I  shall  lawfully  authorize  in  that  behalf,  all  and 
singular  the  rents  and  profits  of  the  above-mentioned  premises, 
now  due  or  hereafter  to  become  due  from  you  in  rcspeet  of  the 
same. 

Dated  this  day  of 

{Morigage^i  signature.) 


vol..  II.  S  r 
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CONCISE   PRECEDENTS   IN 


Short  fonn 
of  notice 
requiring 
payment 
of  rent. 


No.  IX. 


SHORT  FORM  OP  NOTICE  FROM  MORTGAGEE  TO  TENANT 
REQUIRING  PAYMENT  OF  RENT. 


Sir, — I  DO  HEREBY  GIVE  YOU  NOTICE,  that  by  indenture  of 
(describe  nature  of  instrument^  as  release,  assignment^  §*£.,  as  the  case 
may  be),  made  between  (mortgagor)  your  lessor  of,  &c.  of  the  one 
part,  and  me  {mortgagee)  of  the  other  part,  the  messuage,  &c.,  and 
all  and  singular  other  the  premises  now  in  your  tenure  or  occupation 
as  tenant  or  lessee  to  the  said  {lessor'),  were  [con'^eyed]  {a)  and 
assured  unto  and  to  the  use  of  me  the  undersigned  {mortgagee), 
my  heirs  and  assigns  for  ever,  for  securing  to  me  the  repayment  of 
the  sum  of  500/.  sterling  on  a  certain  day  therein  appointed  and 
since  past,  and  interest  as  therein  mentioned ;  which  said  principal 
sum  of  500?.,  and  a  considerable  arrear  of  interest,  is  still  due  and 
owing  to  me  from  the  said  {lessor) ;  and  I  DO  therefore  give 
YOU  FURTHER  NOTICE  not  to  pay  any  rent  now  or  hereafter  to 
become  due  from  you  for  or  in  respect  of  the  above-mentioned 
premises,  or  any  part  thereof,  unto  the  said  {mortgagor),  or  to  any 
other  person  or  persons  whomsoever  on  his  behalf,  but  to  pay  the 
whole  of  the  said  rent  and  arrears  of  rent  unto  me,  or  to  such 
person  or  persons  as  I  shall  duly  authorize  to  receive  the  same. 


Dated  thia 


day  of 


Yours,  &c.  &c. 

(  Mortgagee's  signatu  re. ) 


To  {tenants  name  and  address.) 


(a)  If  the  mortj?age  was  by  assignment  or  by  demise,  substitute  for  "  con- 
veyed "  "  demised,"  or  "  assigned,"  as  the  case  may  be. 


MODBRM  OOlTTBTAlfOIlfO.  4S7 


NaX 


NOTICE  BY  MORTGAGEE'S  ATTORNEY  TO  THE  TENANT  NOT 
TO  PAY  THE  RENT  TO  THE  MORTGAGOR. 


Sib,— >I  DO  nERKBT  give  tou  notice,  that  the  messoagefl,  Ac  n«Um  hj 
now  in  your  tenure  or  occupation,  were,  by  a  certain  indenture  ^^JJ^^* 
of  release  bearing  date  the  day  of  conveyed  by  {mart-  •**"»  **  <• 

yagor)  your  landlord,  to  {mortgagee)  for  securing  the  repayment  of  oMttfafv. 
the  aum  of  500^  sterling,  then  advanced  by  the  said  {mortgagee) 
to  the  said  {mortgagor)  on  a  certain  day  therein  appointed  and 
since  past,  the  whole  of  which  said  principal  sum  of  500/1,  and  a 
contiidcrablc  arrear  of  interest  thereon,  is  still  due  and  owing  to 
the  said  {mortgagee)  upon  his  said  mortgage  security.  I  DO  tueue- 
POKE,  as  the  attorney  of  the  said  {mortgagee)^  give  YOU  fubtiieu 
NOTICE  not  to  pay  any  rent  now  or  hereafter  to  become  due  from 
vou,  foror  in  respect  of  the  said  hereinbefore  mentioned  messuage, 
&C.  unto  the  said  {■mortgagor\  or  any  other  person  or  persons 
whomsoever  on  his  behalf,  but  to  pay  the  whole  of  the  said  rent 
and  arrears  of  rent  unto  the  saiil  {mortgagee)^  or  to  me  as  itio  attorney, 
ur  to  such  other  person  or  persooa  as  the  said  {mortgagee)  shall 
lawfully  authorize  to  receive  the  same. 

As  WITNE88  my  hand  tliis  day  of  ▲.  D. 

(  Attorwnft  gignature. ) 

To  {trnanti  name  and  atidres*,) 


S  r  2 
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No.  XI. 


NOTICE  OF  THE  APPOINTMENT  OF  A  RECEIVER  FROM 
MORTGAGEE  TO  TENANT. 


Of  the  appoint-      I  DO  HEREBY  GIVE  YOU  NOTICE,  that  by  indenture  of  release, 
receiver  from      bearing  (late  the  day  of  last,  and   made   between 

SnS'^^*'  ***  {mortgagor),  of,  &c.,  of  the  first  part,  {mortgagee),  of,  &c.,  of  the 
second  part,  and  me  the  undersigned  [receiver)  of  the  third  part,  the 
messuage  or  tenement  and  premises  now  in  your  tenure  or  occu- 
pation, were  conveyed  and  assured  unto  and  to  the  use  of  the  said 
{mortgagee),  his  heirs  and  assigns  for  ever,  for  the  purpose  of 
securing  to  the  said  {mortgagee),  the  repayment  of  the  sura  of  5001. 
sterling,  then  advanced  by  him  to  the  said  {mortgagor),  and  interest 
as  therein  mentioned,  on  a  certain  day  therein  appointed 
and  since  past,  and  interest  as  therein  mentioned;  and  by  the 
same  indenture,  I,  the  said  {receiver),  am  duly  authorized  and  em- 
powered, as  the  agent  and  receiver  of  the  said  {mortgagee),  to 
receive  the  rents  of  the  said  premises,  and  to  give  effectual  releases 
and  discharges  for  the  same;  and  I  do  hereby  give  you 
FURTHER  notice,  that  I  require  you  to  pay  me  the  rent  now  due, 
or  hereafter  to  become  due,  from  you  for  or  in  respect  of  the  said 
premises  accordingly. 

As  witness  my  hand  this  day  of  ,  a.  d. 

{Receiver'' s  signature.) 
To  '{tenants  name  and  address.) 


OOVTBTAMCIIIO.  439 


No.  xir. 


NOTICE  OF  MORTGAGE  BY  THE  OBLIGEE  OF  A  BOND  TO 
THE  OBLIGOR. 


I  DO  HEREBT  GIVE  YOU   NOTICE,  that  by  indenture  of  assign-  Of  mortfac*  \tj 

mcnt,  dated  the  day  of  last,  made  between  {obligee)  hood  «l  «hl%ar. 

of  the  one  part,  and  ine  the  undersigned  {i»,ortga<jee\  of  the  other 

part,  a  bond  or  obligation  under  your  hand  and  sea],  bearing  date 

the  day  of  ,  conditioned  for  the  payment  of  the  sum  * 

of  50(M.  and  interest,  was  assigned  by  the  said  {obligee)  unto  me 

for  securing  the  sum  of  250/.  then  advanced  by  me  to  him,  and 

interest  at  the  rate  of  bL  for  every  100/.  by  the  year;   which  said 

indenture  of  mortgage  also  contains  a  power  of  attorney,  authorizing 

me  to  sue  for  and  receive  the  said  principal  moneys  and  interest 

•eeorod  by  the  said  bond,  and  u[>on  receipt  thereof  to  give  good 

and  sufficient  releases  and  discharges  fur  the  same. 

Aa  WlTNKb6  my  luind  this  day  of  ,  A.  D. 

{ Mortgagee' »  signature.) 

To  {(Migor'$  Htuni:  and  addreu.) 


440 


CONCISE   PRECEDENTS   IN 


No.  XIII. 


NOTICE  FROM  SECOND  TO  FIRST  MORTGAGEE. 


From  second 
to  first 
mortgagee. 


I  DO  HEREBY  GIVE  YOU  NOTICE,  that  by  indenture  of  grant  and 
release,  bearing  date  the  day  of  last,  ,  made 

between  {mortgagor)^  of,  &c.,  of  the  one  part,  and  me  the  under- 
signed {second  mortgagee)^  of  the  other  part,  the  messuages,  &c.  now 
in  mortgage  to  you  were  by  the  said  (mortgagor),  granted  and 
released  unto  and  to  the  use  of  me,  my  heirs  and  assigns  for  ever, 
for  securing  the  sum  of  1,000/.  sterling  and  interest. 

As  WITNESS  my  hand  this  day  of  ,  a.  d. 

{Second  mortgagee's  signature.) 

To  {Jirst  mortgagees  name  and  address.) 


No.  XIV. 


NOTICE  FROM  SURETY  MORTGAGOR  TO  CREDITOR  TO  PREVENT 
HIS  LIABILITY  UPON  ANY  FURTHER  ADVANCES  BEING  MADE 
TO  PRINCIPAL  DEBTOR. 


From  surety  to 
creditor  to  pre- 
vent liability 
upon  further 
advances  to 
principal 
debtor. 


I  DO  HEREBY  GIVE  YOU  NOTICE  not  to  advance  any  further 
sums  of  money  to  the  said  {principal debtor),  by  virtue  of  the  inden- 
ture of  assignment  by  way  of  mortgage  executed  by  me  to  you, 
and  which  bears  date  the  day  of  ,  as  I  shall  not,  after 

this  notice,  hold  myself  responsible  for  any  moneys  advanced  by 
you  to  the  said  {principal  debtor),  on  any  account  whatsoever. 


{Surety's  signature.) 


To  {creditor's  name  and  address.) 


MODISH  OOirVBTANCINO.  441 


NaXV. 


NOTICE  BY  THE  OBLIGEE  OF  BOND  TO  ASSIGNEE  CALLING 
UPON  THE  LATTER  TO  SUE  THE  OBLIGOR. 


Whebexs  by  a  certain  deed  of  asfflgnment  by  way  of  mortgage,  ^  ^ 
bearing  date  the  day  of  a  certain  bond  under  the  hand  cnditcr 

and  seal  of  {obligor)^  was  assigned  by  me  to  you  upon  certmn  trusts  ^'^*t5 
in  the  said  indenture  declared.  Now  I  do  heuedt  give  you  <****• 
NOTICE,  that  I  do  require  you  forthwith  to  institute  and  prosecute 
proceedings  at  law  against  the  said  {obligor)  upon  tlie  said  bond ; 
and  moreover,  that  I  shall  consider  you  responsible  for  any  lues 
which  may  bo  incurred  from  your  delaying  so  to  institute  and 
prosecute  aHer  this  notice. 

As  WITNESS,  &0. 

{ObHgee^s  signature.) 
To  {assignets  natne  and  adJreu.) 


442  CONCISE   PRECEDENTS  IN 


No.  XVI. 


NOTICE  TO  TRUSTEES  AND  EXECUTORS  FROM  AN  ASSIGNEE 
THAT  A  LEGATEE  HAS  ASSIGNED  ALL  HIS  INTEREST  UNDER 
THE  WILL  FOR  SECURING  THE  REPAYMENT  OF  MONEYS 
LENT  HIM  BY  THE  ASSIGNEE. 


To  (insert  names  and  addresses  of  the  trustees^  trustees  and 
executors  appointed  under  the  will  of  {testator's  name),  late  of,  &c. 
deceased. 

Notice  to  trus-  GENTLEMEN, 

tees,  &c.,  that 

legatee  has  i  /  7  \       ^    rt        f      i 

assigned  all  his         I   DO    HEREBY    GIVE   YOU    NOTICE    that    {legatee),  Ot,  &C.,  hath 

the*wiil.^°  "  assigned  to  me  the  undersigned  {assignee),  all  his  estate,  right  and 
interest  in  certain  moneys  payable  to  him  under  the  last  will  and 
codicil  of  the  above-named  {testator),  and  to  which  he  is  entitled 
under  or  by  virtue  of  such  will  and  codicil,  for  securing  unto  me 
my  executors,  administrators  and  assigns,  the  repayment  of  certain 
moneys  advanced  by  me  to  the  said  {legatee.) 

As  WITNESS  my  hand  this  day  of 

{Assignee's  signature.) 


I 


MODJUUr  eONTEYAKCIlfO.  443 


No.  xvn. 


NOTICE  FROM  THE  PURCHASER  OF  AN   EQUrFY  OF 
UKDEMiTlON  TO  THE  MORTGAGEE. 


I  DO  nEREBT  GIVE  YOU  NOTICE,  that  all  and  siDgulor  theNotiMftva 
measnages,  &c.,  situate,  &c,  and  now  in  mortgage  to  you  for^)^|^af 
securing  tlic  sum  of  £  and  intercut,  were  for  a  pecuniary  ***•  l**"'^"^ 

oooaideration  absolutely  conveyed  and  aesured  unto  and  to  the 
use  of  me,  my  heirs  and  assigns  for  ever,  subject  to  your  said 
mortgage  thereon,  by  an  indenture  of  grant  and  release,  dated 
the  day  of  last 

As  wiTNKsg  my  hand  this  day  of  A.  D. 

{Purdmseis  tiff  nature.) 
To  {mortgagee's  name  and  address.) 
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Section  XIII. 
REDEEMABLE  ANNUITIES. 


No.  I. — Grant  op  an  Annuity  for  the  Life  op  the  Grantor,  secured 
BY  HIS  Covenant,  accompanied  by  his  Bond  and  Warrant  op 
Attorney,  with  power  to  repurchase  at  the  end  op  Two 
Years. 


No.  II. — Grant  op  an  Annuity  or  Yearly  Rentchargb  for  the  Life  op 
THE  Grantor,  charged  on  Bbal  Estate,  and  payable  Half- 
yearly;  A  Term  op  Ninety-nine  Years  determinable  on  the 
Grantee's  Life  being  also  limited  to  a  Trustee  for  the  Grantee 
BY  WAY  OP  Additional  Security.    Variation,  where  the  Annuity 

IS    SECURED    upon    LEASEHOLD    PROPERTY,    AND   COVENANT    TO    InSURB 

against  Fire. 

No.  in. — Grant  op  an  Annuity  payable  during  the  Life  of  the 
Grantor,  secured  upon  his  Life  Interest  in  Stock  in  the  Funds, 
which  is  assigned  to  a  Trustee,  with  Power  op  Attorney  and 
usual  Covenants. 

No.  IV. — Grant  op  an  Annuity  fob  the  Life  of  the  Grantor,  charged 
upon  Real  Estate,  op  which  the  Grantor  is  seised  in  Fee,  and 
which  Annuity  is  further  secured  by  a  Conveyance  to  Trustees 
upon   trust   for   Sale.      Variation,  where  the  Annuity  is  made 

PAYABLE  DURING  THE  LiVES   OF  ThREE  NOMINEES. 

No.  V. — Conditional  Surrender  of  Copyhold  Premises  upon  Trust  by 
Sale  or  Mortgage,   to  secure  the  due  Payment  of  an  Annuity 

PAYABLE    DURING    THE    LiFB    OP    THE   GrANTOR.        VARIATION,     WHERE 

THERE  IS  A  Trust  for  the  Investment  op   Moneys  arising   from 
SUCH  Sale  or  Mortgage. 

No.  VT. — Re-grant  of  an  Annuity  from  the  Grantee  to  the  Grantor, 
AND  Surrender  of  a  Term  of  Ninety -nine  Years  determinable  on 
the  Grantor's  Life. 


MODKUN    CUNVEYANCING. 
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So.  I. 


GRANT  OP  AN  ANNUITY  FOR  THE  LIFE  OF  THE  GRANTOR. 
SECURED  BY  HIS  COVENANT,  ACCOMPANIED  BY  HIS  BOND 
AND  WARRANT  OF  AITORNEY,  WITH  POWER  TO  REPUR- 
CHASE AT  THE  END  OF  TWO  YEARS.(o) 


1.  Partiea. 


2. 


Recital  of  contract  for  the  pur- 
chase of  annuity. 

3.  Of  bond  and  warrant  of  attorney. 

4.  TMtatom,  by  which  gvantflr  oove- 

nante  to  pay  grantee  an  annuity 
during  grantor's  life,  payable 
by  four  etjual  quarterly  instal- 
meota. 

a.  That  grantor  will  attend  at  such 
BMurance  office  a*  grantee  shall 
require  for  the  purpose  of  effcot- 
mg  an  aasurance  on  his  lifo. 

6.  That  grantor  will  not  do  any  act 
whtfeby  policy  naay  be  vacated, 
nor  do  any  aot  whtfeby  tfa« 
additional  premiom  naybieeome 
pigrabla. 


7.  That  grantor  will  repay  all  such 

moneys  as  grantee  shall  pay  for 
additional  premium. 

8.  Declaration  that  bond  and  warrant 

of  attorney  are  to  be  considered 
as  collateral  securities. 

9.  That  upon  determination  of  an- 

nuity grantee  will  acknowledge 
satisfaction  on  the  record  of  the 
judgment. 

10.  ProTiao  for  the  repurchase  or  re- 
demption of  the  annuity  at  any 
time  after  the  expiration  of  two 
years,  upon  giving  six  calendar 
months'  previous  noUce,  or  pay- 
ment of  one  half  year's  advance 
of  annuity. 


1.  THIS  INDENTURE,  made  the         day  of        A.D.,  18  ,  i*»ii 
Between  {jratOor),  of,  &c.,  of  the  ono  part,  and  (yran/Ar),  of, 
&c,  of  tlic  other  part 


that  isk  if  ther  are  issuing  out  of  and  rraederi 
.sal  annuitiea,  oaivben  tba  panoa  of  otemtk 
ooly  personal.    But  thia  pwaonaHy  ia 

~~awdiaa  for  saoonnf^  its  pajraMOft ; 
mode  of  tianmiaaion«  an  aasoilgr 
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No.  I.  2.  Whereas  the  said  {grantor)  hath  contracted  to  sell  to  the 

Grant  of  an    Said  {grantee)  one  annuity  of  64Z.  payable  to  the  said  {grantee)^  his 
Tife'ofthe  *  executors,  administrators  and  assigns,  during  the  life  of  the  said 

Grantor,  tfc. 


Recital  of 
contract  for 
the  purchase 
of  annuity. 


Action  of  debt 
Bt  common  law 
will  not  lie  for 
arrears  of 
aonnity  in  fee, 
in  tail,  or  for 
life,  so  long  as 
estate  of 
freehold 
continues. 


will  in  either  case  possess  the  property  of  real  estate,  and  if  limited  to  a  man 
and  his  heirs,  will  descend  to  the  heirs  in  preference  to  the  executors  :  ( Turner 
V.  Turner,  Ambl.  782.)  According,  however,  to  Lord  Coke,  an  annuity,  in  the 
strict  technical  sense  of  the  word,  can  only  be  charged  on  the  person  of  the 
grantor  :  (Co.  Litt.  144  {b)  ),  for  if  charged  upon  lands  with  a  power  of  distress, 
it  then  becomes  a  rent-charge,  and  if  no  power  of  distress  be  given,  a  rent  seek, 
for  which,  before  the  statute  4  Geo.  2,  c.  23,  s.  5,  no  distress  was  incident,  but 
this  doctrine  of  Lord  Coke  seems  incorrect,  for,  if  the  person  as  well  as  the 
estate  is  chargeable,  all  the  properties  and  incidents  of  an  annuity  will  attach 
upon  the  grant:  (1  Bac.  Abr.  177.)  Thus,  according  to  Littleton,  "if  a  man 
grant  by  his  deed  a  rent-charge  to  another,  and  the  rent  be  behind,  the  grantor 
may  choose  whether  he  will  sue  a  writ  of  annuity  for  this  against  the  grantor,  or 
distress  for  the  rent  behind,  and  the  distress  detain  until  he  be  paid."  But  he 
cannot  avail  himself  of  both  these  remedies  at  the  same  time,  and  having  resorted 
to  the  one  he  will  be  construed  to  have  made  his  election  to  abandon  the  other. 
Thus,  as  Littleton  continues  to  remark,  '*  If  he  recover  by  writ  of  annuity  then  the 
land  is  discharged  of  the  distress,  &c. ;  and  if  he  do  not  sue  a  writ  of  annuity, 
but  distrain  for  the  arrears,  and  the  tenant  sue  his  replevin,  and  then  the  grantor 
avow  the  taking  of  the  distress  in  the  land  in  a  court  of  record,  then  is  the  land 
charged,  and  the  person  of  the  grantor  discharged  of  this  action  :"  (Litt.  s.  219  ,* 
2  Sand.  Uses.  250  ;  Fulwood  v.  Ward,  Poph.  86  ;  Bedwell  v.  Bedwell,  Cro.  Car. 
171  ;  Foster  v.  Jackson,  Hob.  58;  Jenyx  v.  Applefourth,  Brownl.  182.)  Upon 
the  whole,  therefore,  it  seems  to  be  now  established  that  every  rent-charge  is 
properly  an  annuity,  although  every  annuity  is  not  a  rent-charge,  and  that  in  the 
former  case  the  grantee,  as  to  his  remedies  for  enforcing  the  payment,  may  treat 
it  in  whichever  of  those  characters  he  pleases.  In  order,  however,  that  the 
remedy  adopted  may  test  the  election  of  the  grantee  to  charge  the  person  of  the 
grantor  and  not  the  estate,  and  to  treat  the  subject-matter  of  the  grant  as  an 
annuity,  and  not  as  a  rent-charge,  the  remedy  resorted  to  must  be  that  specific 
remedy  which  is  applicable  to  an  annuity  only,  viz.,  a  writ  of  annuity  (Plow. 
Ann.  239);  for  proceedings  under  any  other  remedies  conferred  upon  the 
annuitant  by  the  deed  of  grant,  as  debt,  covenant,  or  the  like,  will  not  be 
construed  as  a  waiver  of  his  right  to  treat  it  as  a  rent-charge.  It  is  not  likely, 
therefore,  at  the  present  day,  that  questions  will  often  arise  as  to  the  annuitant's 
election,  as  the  action  by  writ  of  annuity  is  altogether  grown  out  of  use,  and  the 
annuitant,  if  he  resorts  to  an  action  at  all,  proceeds  either  in  debt  or  covenant, 
where  the  deed  granting  the  annuity  empowers  him  to  pursue  those  remedies. 
It  may  be  proper,  also,  to  remark  here,  that  a  writ  of  annuity  will  only  lie  whilst 
the  annuity  remains  payable  ;  so  that  if  the  annuity  becomes  extinguished  by 
the  act  of  the  party,  or  by  operation  of  law,  either  before  the  writ  is  sued  out,  or 
pending  the  action,  the  remedy  by  writ  of  annuity  is  gone  (Bro.  Abr.  Annuities, 
pi.  32  ;  Bro.  Abr.  Dette,  pi.  145  ;  2  Vin.  Abr.  216,  pi.  8)  ;  but  an  action  of  debt 
will  lie  for  the  arrears,  as  well  after  the  determination  as  during  the  continuance 
of  the  annuity. 

But  no  action  of  debt  will  lie  at  common  law  for  the  arrears  of  an  annuity  in 
fee,  in  tail,, or  for  life,  so  long  as  the  estate  of  freehold  continues,  but  only  a 
writ  of  annuity  against  the  grantor :  (Com.  Dig.  Dette,  A.  7-)  And  it  seems 
doubtful  whether,  when  an  annuity  for  years  is  granted,  an  action  of  debt 
will  lie  for  it  during  the  continuance  of  the  term :  (see  Browne  v.  Pendlebury, 
Cro.  Eliz.  268;  Bendloss  v.  Phillips,  Cro.Eliz.  895;  Pelton  v.  Darby,  Comb.  57  ; 
but  see  TomfieUTs  case,  Cro.  Eliz.  3 ;  Bro.  Annuities,  pi.  29.)  And  it  is  quite 
clear  that  debt  does  not  lie  for  the  arrears  of  an  annuity  devised  payable  out  of 
lands  to  A.  during  the  life  of    B.,  to  whom  the   lands   are  devised  for  life. 
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(f^rantor)  for  the  price  or  ram  of  BOOL,  but  rabject  to  rcdc>in()ti(in       JU.  L 
M  hcrcinnncr  mentioned  Crwmi^m 

-- 2 : L^fk^Hm 

OrmaoTf  fe. 

l\.  pajrinir  the  uune  tberfout  bo  long  m  the  rttate  of  freehold  oontiooet ;  and  in 
n'rbb  r.Ji<fp$(4  M.  &  L.  113),  although  it  waa  contended  that  the  doctrine 
that  an  action  of  debt  will  not  lie  for  an  anniiitj  in  fee,  in  tail,  or  for  life,  while 
it  rontiooM  a  freehold  interest,  applied  only  to  legal  common  law  eatatet.  and 
not  to  d«viaea  by  will.  ^eC  no  authority  was  stated  where  the  general  rule  of  law 
which  excludes  the  action  of  debt  as  a  remedy  for  such  annuities,  had  been  con- 
floed  to  annuitie*  created  by  common  law  conveyances,  as  contradistinguishrd 
from  annuities  created  by  devise,  and  it  was  there  held,  that  there  was  oo  reason 
for  making  this  distinelioD.  And,  notwithstanding  it  was  also  contended  that  the 
eaae  fell  within  the  4th  section  of  the  statute  8  Anne.  c.  U  (For  tke  better  Security 
^  Remt$,  and  to  prevent  Frauds  by  Traaa/t),  Lord  KUenborough,  C.J.,  said  "lite 
language  of  the  art,  and  of  the  enacting  clause,  shows  that  the  Legislature  ooo« 
tempUted  only  the  case  of  rent  due  from  a  tenant  holding  by  lease  or  demise 
under  his  landlord,  which  is  not  the  case,  this  being  two  distinct  and  indepen- 
dent  deriace  of  the  bnd  to  one  person  for  life,  and  to  another  of  an  annuity 
tssoing  oat  of  the  same,  for  the  life  of  the  devisee  of  the  land,  created  by  the 
will  of  one  and  the  same  devisor,  and  without  any  such  original  privity  between 
tbc  devisee  of  the  land  charged  with  the  annuity,  and  the  devisee  of  the  annuity 
charged  thereu|K>n,  as  subsista  betwten  a  leaaor  and  bia  leasee."  llie  court  were, 
therefore,  of  opinion  that  the  aodon  of  debt  was  not  maintainable  on  the  ground 
of  this  statute  (H  Anne,  c.  14).  any  more  than  it  was  on  the  ground  already  con- 
sidered :  (see  also  Kelly  v.  Clubhe,  3  Hro.  &  Bing.  36  ;  S.  C.  J.  B.  Muure.  335.) 
Neither  can  an  action  of  debt  to  recover  a  rent  charge  l>e  brought  against  a 
stranger  to  the  land,  ilenoe,  where,  U|>oo  an  action  of  debt  for  arrears  of  a 
rent-charge,  it  appeared  that  lands  were  bargained,  sold,  and  enfeoffed  to  R.  H. 
and  the  defendant,  to  the  use  that  the  plainliir.  his  heirs  and  assigns  for  ever, 
should  reoeire  thereout  a  yearlv  rent  or  sum  of  63/.,  payable  balf-yearlv ;  and 
hj  the  aaine  indenture,  the  defendant  covenanted  that  the  plmintiff  and  R.  11. 
and  the  defcodnnt,  their  hetra,  &c.,  or  one  of  them,  would  for  ever  thereafter 

Cay  or  OMiae  to  be  paid  the  aaid  rent  of  63/. :  Lord  Abinger  said.  "  'llie  question 
ere  is  not  whether  the  defendant  is  liable,  but  whether  ne  is  liable  in  this  form 
of  action.  If  it  hod  appeared  that  it  waa  a  debt  on  which  he  wms  liable  to  the 
plaintiff,  debt  might  have  been  maintainable  as  well  as  covenant ;  but  it  is  an 
action  on  a  mere  collateral  covenant,  by  which  the  defendant,  jointly  with 
another,  undertakes  to  secure  the  |«yment  of  an  annuity  whii-h  ia  issuing  otit  of 
land,  llie  case  of  a  leetee  who  has  assigned  his  lease  is  strictly  analagoua.  In 
MUU  V.  Amriol  (3  H.  Bl.  433).  Wilson.  J.,  sums  up  the  position  of  a  leaaae 
under  auoh  eireaoiatances  in  the  words  :  "  An  action  of  covenant  remains  after 
the  catate  b  gone ;  but.  generally  S|>eaking.  when  the  land  is  gone  the  action  of 
debt  i*  also  gone,  debt  bemg  maintainable  Ijeoause  the  hind  is  debtor ;  covenant 
IS  founded  on  a  priority  collateral  to  the  land."  The  same  point  has  also  been 
decided  in  Thmrsby  v.  Plant  (1  Sid.  401  ;  I  Saund.  TMU  241.  n.  (&)  .)  llie 
defendant  here  stands  in  the  same  relation  to  the  plaintiff  aa  the  original  lasiee 
after  assignment  with  the  assent  of  the  leaaor  (H'alker'i  r«M,  a  Rep.  aS)*  wtMa 
he  is  only  suable  in  covenant,  bot  no4  in  debt:  (Haudall  v.  Bigkfft  S  Meee.  & 
Welt.  130.) 

'llie  profier  remedv.  therrfure,  in  a  oaae  ebanartaaeed  like  that  of  Rmrndaii  v.  Ptwmkai 
Rifby  altove  refrrrefi  to.  is  by  action  of  envenant,  under  which  the  plaintiff  maj  i 
recover  by  way  of  damages  the  amount  actually  in  arrear,  which,  although  A 
could  not  have  been  maintained  against  deviaeea  under  the  stat.  3  &  4  Will,  k 
M.c.  14.  nMgrwvbebraufbtMdwtbealnt.  II  Geo.4&  I  Will.  4.  e.  47,  a.  3. 
But  in  the  eMe  of  a  rent-charge  the  ranedy  bgr  diatiii  ia  geoenlly  a  better 
remedy  than  eitber  an  action  of  debt  or  nnnnirt.  beiaf(  •  more  plua  Mid  eaqr 
remedy,  which  mav  be  taken  upon  the  land  nhetlwi  in  the  handa  of  the  lei 
or  of  any  person  claiming  under  him. 
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No.  I.  3.  And  whereas  the  said  {grantor)  for  securing  the  due  pay- 

Grant  of  an    D^^nt  of  the  Said  annuity  hath  entered  into  a  bond  bearing  even 

AnniiUyforthe  ^qXq  herewith,  (^>)  wherebv  he  hath  become  bound  to  the  said 

Life  of  the                                            '                   *' 
Grantor,  ^c.    


Of  bond  and 
warrant  of 
attorney. 


17Geo.  3,c.  26, 
repealed,  except 
as  to  annuities 
or  rent-charges 
already  granted. 

Annuities,  &c. 
enrolled  in 
Chancery. 


Practical 
remarks. 


The  act  of  the  53  Geo.  3,  c.  141,  which  repeals  the  act  of  the  17  Geo.  3, 
intituled  An  Act  for  Registering  the  Grants  of  Life  Annuities,  and  for  the  better 
Protection  of  Infants  against  such  Grants,  after  reciting  that  it  was  expedient 
that  such  act  should  be  repealed,  and  other  provisions  substituted  in  lieu  thereof, 
repeals  the  said  acts,  save  and  except  so  far  as  regards  an  annuity  or  rent-charge 
which  shall  have  been  granted  before  the  passing  of  this  act. 

Sect.  2.  And  be  it  further  enacted,  that  within  thirty  days  after  the  execution 
of  every  deed,  bond,  instrument,  or  other  assurance  whereby  any  annuity  or 
rent-charge  shall,  from  and  after  the  passing  of  this  act,  be  granted  for  one  or 
more  life  or  lives,  or  for  any  term  of  years  or  greater  estate  determinable  on 
one  or  more  life  or  lives,  a  memorial  of  the  date  of  every  such  deed,  bond, 
instrument,  or  other  assurance,  of  the  names  of  all  the  parties  and  of  the  wit- 
nesses thereto,  and  of  the  person  or  persons  for  whose  life  or  lives  such  annuity 
or  rent-charge  shall  be  granted,  and  of  the  person  or  persons  by  whom  the  same 
is  to  be  beneficially  received,  the  pecuniary  consideration  or  considerations  for 
granting  the  same,  and  the  annual  sum  or  sums  to  be  paid,  shall  be  enrolled  in 
the  High  Court  of  Chancery,  in  the  form  or  to  the  eflFect  set  forth  in  the  act,  with 
such  alterations  therein  as  the  nature  and  circumstances  of  any  particular  case 
may  reasonably  require  ;  otherwise  every  such  deed,  bond,  instrument,  or  other 
assurance  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever.  This  act 
was  lately  repealed  by  the  statute  1 7  &  18  Vict.  c.  90,  but  by  a  more  recent  enact- 
ment (18  Vict.  c.  15),  after  reciting  that  by  reason  of  such  repeal  of  the  said  act 
53  Geo.  3,  c.  141,  purchasers  are  no  longer  enabled  to  ascertain  by  search  what 
life  annuities  or  rent-charges  may  have  been  granted  by  their  vendors  and  others, 
enacts  that  any  annuity  or  rent-charge  granted  after  the  passing  of  this  act 
otherwise  than  by  marriage  settlement,  for  one  or  more  hfe  or  lives,  or  for  any 
term  of  years  or  greater  estate  determinable  on  one  or  more  life  or  lives,  shall  not 
affect  any  lands,  tenements  or  hereditaments,  as  to  purchasers,  mortgagees  or 
creditors,  unless  or  until  a  memorandum  or  minute  containing  the  name  and 
usual  or  last  known  place  of  abode,  and  the  title,  trade,  or  profession  of  the 
person  whose  estate  is  intended  to  be  affected  thereby,  and  the  date  of  the  deed, 
bond,  instrument  or  assurance,  whereby  the  annuity  or  rent- charge  is  granted, 
and  the  annual  sum  or  sums  to  be  paid  shall  be  left  with  the  Senior  Master  of 
the  Court  of  Common  Pleas  at  Westminster,  who  shall  forthwith  enter  the  par- 
ticulars aforesaid  in  a  book  in  alphabetical  order  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  the  annuity  or  rent-charge,  together 
with  the  year  and  the  day  of  the  month  when  every  such  memorandum  or  minute 
is  so  left  with  him,  and  he  shall  be  entitled  for  every  such  entry  to  the  sum  of 
two  shillings  and  sixpence ;  and  all  persons  shall  be  at  liberty  to  search  thes  ame 
book,  together  with  the  other  books  or  registers  in  the  office,  upon  payment  of 
the  sum  of  one  shilling :  (sect.  2.) 

(b)  A  mere  personal  annuity  is  generally  accompanied  by  a  bond  or  warrant 
of  attorney  by  way  of  collateral  security,  and  sometimes  by  both ;  but  where 
there  is  a  warrant  of  attorney,  and  the  deed,  as  in  the  above  form,  contains  a 
covenant  for  the  payment  of  the  annuity,  the  expense  of  a  bond  may  be  safely 
dispensed  with,  as  a  judgment  may  be  effectually  entered  up  on  the  warrant  of 
attorney  at  any  time,  as  well  without  the  bond  as  with  one.  In  case,  however, 
no  warrant  of  attorney  is  given,  a  bond  affords  a  better  security  than  a  covenant, 
as  the  former  entitles  the  grantee  of  the  annuity  to  obtain  judgment  for  the 
penalty  in  a  single  action,  and  to  take  out  execution  from  time  to  time  on  the 
arrears ;  whereas,  if  he  has  only  the  grantor's  covenant  to  rely  on,  he  would  be 
compelled  to  bring  successive  actions  to  recover  the  arrears  as  they  accrued  due. 
Another  disadvantage  in  the  case  of  covenant  also  is,  that  in  case  of  the 
grantor's  death,  the  annuitant  would  not,  as  against  simple  contract  creditors, 
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i^nmim)  in  the  penal  sum  of  1,60(WL,  subject  to  a  condition  for       Un- 
making void  the  «ai(I  bond  upon  payment  of  the  said  annuity*  and    Ormtqfm 
a  proportionate  part  thereof  unto  the  said  {grantet),  his  executors,    14^  ^n* 
administrators  and  aasigni,  at  the  time  and  in  manner  hereby   0»^"^  ♦«• 
appointed  for  payment  of  the  same  ;  and  as  a  further  security  for 
the  duo  payment   of  the  said   annuity  the   said   {grantor)  hath 
exeeated  a  warrant  of   attorney  bearing  even    date  herewith^ 
authorizing  certain  attorneys  therein  named  to  enter  up  judgment 
against  the  said  {grantor)  in  Her  Majesty's  Court  of  Common 
P1«M  at  Westminster*  in  an  action  of  debt  upon  the  same  bond 
at  the  suit  of  the  said  {grantee)  for  the  sum  of  1,6002.  and  ootti 
of  tait 

TeiUtam,  bj 
which  Kraolor 

4.  Now  THIS  Indenture  witnesseth  that  in  consideration  eownanu  to 
of  the  sum  of  800/.  sterling,  this  day  paid  by  the  said  {grantee)  to  u  aaoaitjr 
tlie  said  {grantor)^  the  receipt  of  which  the  said  {grantor)  hereby  ijft^^j^^* 
acknowledges,    and    therefrom    doth   by  these   present*"  release,  /^^L?"*^'' 
exonerate  and  for   ever  discharge    the   sfud  {grantee)^  his  heirs, 
executors,  administrators  and  assigns,  he  the  said  {grantor)  doth 
hereby  for  himself,  his  heirs,  executors  and  administrators,  coye- 
nant  with    the  said  {grantee\  his  executors,  administrators  and 
aa^ptis,  that  he  said  {grantor)  will  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  {grantee)^  his  executors,  administrators 
and  assigns,  during  the  lifetime  of  the  said  {grantor)^  one  annuity 
or  clear  annual  sum  of  64/.  sterling,  free  from  all  taxes  and  deduc- 
tions whatever  (excepting  the  present    or  any   future   tax  on 
property  or  income),   by  two  equal   half-yearly  {Miyments,   on 
the  day  of  ,  and  the  day  of  ,  the  first  half- 

yearly  payment  to  be  made  on  the  day  of  next ;  and 

ALSO,  that  the  heirs,  execotors  or  administrators  of  the  said 
{grantor)  shall,  on  demand,  within  twenty-one  days  next  after  the 
decease  of  the  said  {grantor),  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  (grantee),  his  executors,  administrators  and  assigns, 
such  proportionate  part  of  the  said  annuity  as  shall  have  accrued 
due  between  the  last  half-yearly  day  of  payment,  and  the  decease 


be  entiUrd  to  hare  the  SMets  wsenred  to  aaswer  fatal*  pMineots,  as  he  deariv 
would  be  if  the  anouitj  had  hesa  sseured  hj  bond,  which  for  eooh  puniueee  viH 
be  treated  as  an  actual  sttbsisliim  dsbl 
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No.  I.       of  the  said  {grantor)  and  to  be  paid  immediately  upon  the  decease 
Grant  of  an    of  the  Said  {grantor.) 

Annuity  for  the 
Life  of  the 

Grantor,  4-c.  5.  And  ALSO  that  he  the  said  {grantor)  will  at  his  own  costs. 
That  grantor  whenever  thereunto  requested  by  the  said  {grantee)^  his  executors, 
8uch*assurance  administrators  or  assigns,  attend  personally  at  such  assurance 
office  as  grantee  Qfgce  Jq  England  as   the  said  {grantee),  his  executors,  adminis- 

shall  require,  ''^  \^  J'  > 

for  the  purpose  trators  or  assigus  shall  direct,  or  before  some  agent  or  agents  of 
assurance  on      such  officc  or  officcs  in  the  country,  and  then  and  there  give  such 
'^  '  ®*  information  respecting  his  age,  health,  or  otherwise,  as  shall  be 

required,  in  order  that  a  policy  of  assurance  may  be  effected  by 
and  at  the  expense  of  the  said  {grantee),  his  executors,  adminis- 
trators or  assigns,  on  the  life  of  the  said  {grantor.) 

That  grantor         6.  And  furthee,  that  the  said  {grantor)  will  not  any  time 

will  not  do  any  ^  ^  .  . 

act  whereby  during  the  continuancc  of  the  aforesaid  annuity  do  any  act  whereby 
vacated,  nor  ^^c  Said  policy  of  assurauce,  or  any  other  policy  or  policies  of 
do  any  act        assurauce  that  may  be  effected  by  the  said  {grantee),  upon  the  life 

whereby  an  -'  ^  v^  /'      r 

additional         of  the  Said  {grantor )  may  become  forfeited  or  vacated  ;  and  also, 

premium  may       ,  ,  .  ,  ,  \     i     n  -n  ^  ^    ^ 

become  payable,  that  the  Said  {grantor)  shall  not  nor  will  go  upon  or  beyond  the  seas, 
nor  reside  abroad,(c)  nor  do  any  other  act  whereby  an  additional 
premium  shall  become  payable  on  such  policy  or  policies  of  assurance 
without  on  every  such  occasion  giving  one  calendar  month's 
previous  notice  in  writing  to  the  said  {grantee),  his  executors, 
administrators  or  assigns,  so  that  he  or  they  may  be  enabled  to 
make  the  same  known  at  the  assurance  office  in  which  any  policy 
or  policies  of  assurance  upon  the  life  of  the  said  {grantor)  hath  been 
or  have  been  so  effected,  in  order  that  the  additional  premium  or 
premiums  to  be  thereby  incurred  in  keeping  up  such  policy  or 
policies  of  assurance  may  be  duly  paid  to  such  assurance  office. 

That  grantor         7.  And   MOREOVER,  that   he   the   Said    {grantor),    his    heirs, 
moneysM*"*^    cxecutors  or  administrators  will,  upon  demand,  repay  unto  the  said    \ 
grantee  shall      {grantee),  his  exccutors  or  assigns,  all  such  sum  and  sums  of  money 

additional 

premium.  ~~" 

(c)  If  the  j^rantor  is  in  the  army  or  navy,  or  likely  to  enter  into  either  of  those 
services,  insert  also — 

"  or  enter  into  any  active  military  or  naval  employment." 
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M  the  snid  {^rantee\  his  cxecutora,  nilmin'wtratore  or  nwigns,  Blinll        ^"  '• 
or  limy  pay  by  way  of  additional  promiuin  in  respect  of  such  jwlicy    Grant  of  tm 

.'..','  A nniiiy  fur  M« 

or  i>ouciC8  ot  assurance.  /,,y>  „jj  tAe 

Grantur,  ifc. 

8.  AnI»   this    InDKNTUUK    FURTHKK    WITNEHSETII,    and    it    is  iMlimtion 

hereby  dechired,  that  the  saiil  judgment  upon  tlie  aforesaid  bond  is  ^.rmi.t  </ 
to  be  considered  only  as  a  security  for  the  better  assuring  the  due  f!^*™'^^'* 
payment  of  the  said  annuity  of  QAL  to  the  said  {grantee),  his  ■»  eoiUterml 
executors,  administrators  and  assigns,  at  the  several  days  and  in  Mcun  uouity. 
manner  hereinbefore  appointed  for  payment  thereof;  and  that  no 
execution  shall  be  sued  out  upon  such  judgment,  unless  the  said 
annuity,  or  some  part  thereof,  shall  be  unpaid  for  the  space  of 
twenty-one  days  next  after  any  of  the  days  hereinbefore  a|>- 
pointed  for  payment  thereof;  but  in  case  the  said  annuity  or  any 
part  thereof  shall  be  unpaid  for  the  space  of  twenty-one  days  next 
after  any  of  the  days  hereinbefore  appointed  for  payment  thereof, 
HI  EN  and  in  such  case  it  shall  be  lawful  for  the  said  (grantee),  his 
executors,  administrators  or  assigns,  to  sue  out  execution  u|>on  the 
^uid  judgment  for  the  recovery  of  the  arrears  of  such  annuity  and 
every  part  thereof,  and  also  all  costs  which  the  said  {grantee\  his 
executors,  administrators  or  assigns,  shall  incur  by  reason  of  the 
nonpayment  thereof.  And  that  it  shall  not  be  necessary  for  the 
>aid  (grantee),  his  executors,  administrators  or  assigns,  to  revive 
the  said  judgment,  or  to  do  any  act  to  keep  the  same  on  foot, 
notwithstanding  the  said  judgment  shall  have  been  entered  on 
reconl  for  the  space  of  one  year  or  upwards,  any  rule  or  j)ractice 
of  the  court  in  which  such  warrant  of  attorney  shall  have  been 
entered  up  notwithstanding;  and  that  the  said  (grantor),  hia 
beirs,  executors,  administmtors  or  assigns,  will  not  attempt  by  any 
ways  or  means  to  take  any  advant^tge  for  want  of  reviving  or 
keeping  such  judgment  on  foot. 

9.  Provided   always,    that    up<m    the   decease  of  the   said  Th.!  npoa 
[grantor ),  ixnd  payment  ot  all  arrears  ot  the  said  annuity  and  allofannaiiy 
costs  as  aforesaid,  together  with  such  other  costs  as  shall  be  incurred  5mowwL« 
by  the  »aid  (grantee),  his  executors,  administrators  or  assigns,  in  T'**^"^?* 
relation  to  the  said  judgment,  the  said  (grantee)  at  the  request  tk«, 
and  costs  of  the  heirs,  executors  or  adminibtrators  of  the  said 

vol.  II.  2  » 
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No,  I. 

Grant  of  an 

Annuiti/  for  the 

Life  oftJie 

Grantor,  cfc. 

Proviso  for 
repurchase  or 
redemption  of 
the  annuity  at 
any  time  after 
the  expiration 
of  two  years, 
upon  giving 
six  calendar 
months' 
previous  notice, 
or  payment  of 
one  half-year's 
advance  of 
annuity. 


(grantor),  shall   acknowledge   satisfaction  of  the  said   judgment 
upon  the  record  thereof. 

10.  And  this  Indenture  further  witnesseth,  and  the 
said  {grantee)  doth  hereby  for  himself,  his  heirs,  executors  and 
administrators,  covenant  with  the  said  {grantor),  his  executors, 
administrators  and  assigns,  that  if  at  any  time  after  the  expiration 
of  two  years  from  the  date  hereof,  the  said  {grantor)  shall  be 
desirous  of  redeeming  or  repurchasing  the  said  annuity  hereby 
granted,  and  shall  give  six  calendar  months'  previous  notice 
in  writing  thereof  to  the  said  (grantee),  his  executors,  adminis- 
trators or  assigns ;  or,  in  lieu  of  such  notice,  shall  pay  unto  the 
said  {grantee),  his  executors,  administrators  or  assigns,  one  half- 
year's  payment  in  advance  of  the  said  annuity,  then,  immediately 
upon  the  expiration  of  the  said  six  calendar  months,  or  upon 
making  such  half-yearly  payment  as  aforesaid,  and  also  upon  pay- 
ment by  the  said  (grantor),  his  heirs,  executors,  administrators  or 
assigns,  of  all  arrears  which  shall  be  then  due  upon  the  said 
annuity,  including  the  day  of  repurchasing  the  same,  and  of  the 
sum  of  800/.  sterling  as  the  consideration  money  for  the  repurchase 
of  the  said  annuity,  then  the  said  (grantee),  his  executors  or 
administrators,  will  receive  and  accept  the  same  as  and  in  full 
for  the  repurchase  of  the  said  annuity ;  and  will  immediately 
thereupon,  at  the  costs  of  the  said  (grantor),  his  executors, 
administrators  or  assigns,  deliver  up  the  said  bond  to  the  said 
(grantor),  cancelled  or  to  be  cancelled,  and  also  cause  satisfaction 
to  be  acknowledged  upon  the  record  which  shall  or  may  be  entered 
up  by  virtue  of  the  said  warrant  of  attorney,  and  the  said  annuity 
shall  cease  and  absolutely  determine. 


In  witness,  &c 
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No.  n. 


GRANT  OF  AN  ANNUITY  OR  YEARLY  RENT-CHARGE  FOR  THE 
LIFE  OF  GRANTOR.  CHARGED  ON  REAL  ESTATE  AND  PAY- 
ABLE HALF-YEARLY ;  A  TERM  OF  NINETY-NINE  YEARS  DE- 
TERMLVABLE  ON  THE  GRA>TOR*S  LIFE  BELNG  ALSO  LIMITED 
TO  A  TRUSTEE  FOR  THE  GRANTEE  BY  WAY  OF  ADDITIONAL 
SECURITY.  VARIATION,  WHERE  THE  ANNUITY  IS  SECURED 
UPON  LEASEHOLD  PROPERTY,  AND  COVENANT  TO  INSURE 
AGAINST  FIRE. 


1.  Partte*. 

2.  Of  contnct  for  the  purcbMe  of 

soooity. 

3.  TnUtom.  by  whidi  gnntor  gimnti 

aonuitj. 

4.  Habeodiun  to  |p«nte«  for  the  life 

of   the  graotor,   pajable  balf- 
jmtij. 

8.  Power  ot  dutrres. 

6.  Power  of  entry. 

7.  Further  t««tjituin, by  which  (frmntor 

drniiMTS  prriiu»ca  ch&r)(c<l  with 
•onuity  to  a  trustee  fur  grantee. 

5.  Uabendum  to  trustee  fbr  a  tern 

of  ninetT-oine  yeara,  if  tmntot 
shall  so  long  live. 


9.  Upon  trust  for  securing  annuity. 

10.  Declaration  that  trustee's  receipts 

shall  be  a  sufficient  discharge,  tec 

1 1.  Indemnity  to  trustee,  &c. 

13.  Covenant  from  grantor  for  pay- 
ment of  annuity. 

13.  That  grantor  lias  good  right  to 

charge  premisas. 

14.  For  further  assoraoce. 


S^stituled  and  additional  CZmiMt. 

A.  Recital    of  lease    to    grantor   of 

anooi^. 

B.  Covenant  to  inaare  against  dannga 

by  fire. 


1.  THIS  INDENTURE,  made  the      day  of        A.D.,  185    , 
Between    {i^ntar),   of  &o.,  of   the   first  part,  (^ramttt)f  of, 

2  o  a 
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No.  II. 


&c.,   of    the  second  part,  and    {trustee),    of,   &c.,    of   the    third 
part,  {a) 


GrarU. 

of  an  Annuity 

for  the  Life  of 

Grantor.  2.  Whereas    the   Said   {grantor)  hath   contracted   to  sell   to 

Of  contract  for   the   Said  {grantee)   one  annuity  of  200Z.  for  the  life  of  the  said 

annui^.  "^  °    {grantor),  to  be  issuing  and  payable  out  of  the  said  hereditaments 

and  premises,  payable  half-yearly  as  hereinafter  is  mentioned,  for 

the   price   of  1,600Z.     [Insert   recitals   of  bond  and  warrant  of 

attorney,  as  in  last  precedent.^ 


Testatum,  by 
which  grantor 
grants  annuity. 


Habendum  to 
grantee  for  the 
life  of  grantor, 
payable  half- 
yearly. 


Recital  of  lease 
to  grantor  of 
annuity. 


3.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  contract,  and  in  consideration  of  the  sum  of  1,600Z. 
sterling,  this  day  paid  by  the  said  {grantee)  to  the  said  {grantor), 
the  receipt  of  which  the  said  {grantor)  hereby  acknowledges,  and 
therefrom  doth  by  these  presents  release,  exonerate  and  for  ever 
discharge  the  said  {grantee),  his  heirs,  executors,  administrators 
and  assigns,  he  the  said  {grantor),  doth  by  these  presents  grant 
and  confirm  unto  the  said  {grantee),  his  executors,  administrators 
and  assigns,  one  annuity  or  annual  rent-charge  of  200/.  sterling, 
to  be  issuing  and  payable  out  of  and  charged  and  chargeable  upon 
ALL  [describe  parcels.'] 

4.  To  have,  hold,  receive  and  take  the  said  annuity  or 


(a)  If  the  property  charpfed   is  leasehold   for  lives,   substitute  for  clauses 
2  and  3  the  following  clnuse — 

A.  Whereas   by  indenture  dated  on  or  about  the  day 

of  ,  and  made  between  {lessor),  of,  &c.,  of  the  one  part,  and 

the  said  {grantor)  of  the  other  part,  the  said  {lessor)  for  the  con- 
siderations therein  mentioned,  demised  the  leasehold  messuages, 
tenements  and  premises  hereinafter  more  particularly  mentioned, 
unto  the  said  {grantor),  his  executors,  administrators  and  assigns, 
from  thenceforth  for  the  term  of  ninety-nine  years,  if  (A.  B.)  then 
aged  years  or  thereabouts,  (C.  Z>.)  then  aged  years  or 

thereabouts,  and  {E,  F.)  then  aged  years  or  thereabouts,  or 

either  of  them,  should  so  long  live ;  and  subject  to  the  rents  and 
covenants  therein  contained  on  the  part  of  the  lessee,  his  execu- 
tors, administrators  and  assigns,  to  be  paid  and  performed. 
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jMrlj  reiit>chmrge  of  200/.  unto  the  said  {grantee\  lii«  executors,       N«.  u. 

tdininbtratorB  and  asuigus,  henceforth  during  the  life  of  the  m\A        omai 

(^miilor),  free  from  all  taxes  and  deductions  whatsoever  (except y5^J[^'*rjJ**^ 

the  present  or  any  future  tax  on  proi>erty  or  income),  by  two      Grmur. 

e<iual   half-yearly   payments,    on    the  day  of  ,  and 

the  day  of  ,  the  first  half-yearly  payment  to  be  made 

on  the  day  of  next,  provided  the  said  (grantor)  shall 

be  then  living ;    and  in  case  the  said  {ffrantor)  shall  die  in  the 

interval  between  any  of  the  said  half-yearly  days  of  payment,  or 

before   the  day  of  next,  then  a  proportionate 

part  of   the   said    annuity  or  annual   rent-charge  for  the   time 

up    to    and    inclusive  of   the    day   of   the  death   of   the  said 

(yroji/ar),  and  after  the  day  of  payment,   if  any,   preceding  that 

event,  and  to  be  paid  immediately  u{X)n  the  decease  of  the  said 

iyrantor.) 

5.  And  the  said  (grantor)  DOTn  by  these  presents  also  grant  row*  of 
unto  the  said  {(frantet\  his  executors,  administrators  and  assigns, 
that  in  case  any  half-yearly  payment  of  the  said  annuity  or  lumual 
rent-charge  of  200i!.,  or  any  part  thereof,  shall  at  any  time  be  in 
urrcor  and  un|>aid  fur  the  s{)aee  of  fourteen  days  next  after  any  of 
tiic  days  whereon  the  same  ought  to  be  paid  as  aforesaid,  tii£N 
and  in  such  case,  and  so  often  as  the  same  shall  happen,  it  shall  be 
lawful  for  the  said  (grantee),  his  executors,  administrators  and 
assigns,  into  and  upon  all  and  singular  the  said  hereditaments 
and  premises,  or  any  part  thereof,  to  enter  and  distrain,  (6) 
and  the  distress  and  distresses  then  and  there  found,  to  take, 
lead,  drive  away,  carry  and  impound,  detain  and  keep,  until 
the  said  annuity  or  annual  rent-charge  of  200/1,  and  all  arrears 
thereof,  with  the  costs  incurred  in  keeping  sucli  distress  or 
^stresses,  shall  be  fully  paid  and  satisfied ;  and  in  default  of  pay- 


(6)  Wbcrv  ■  rent  it  cmted  for  a  life  or  Uvas  oat  of  f^hoh)  ntatrs,  it  it  Um 
geoenU  practice  to  intert  a  clauae  of  distreaa,  noCwtthstanding  luch  rrtit  inaj  be 
takra  under  a  di«treaa  aa  a  rent-aeck  under  the  atat.  4  (teo.  3,  c  3S.  a.  5,  as  w«U 
without  this  clause  as  with  it ;  but  such  a  clause  wUl  be  reqimita  to  oonfer  a 
poarar  of  diatrsM  where  the  rtot  m  framed  only  for  yeara,  or  for  ycsra  imm 
■unable  upon  a  Kb  or  Urea,  aa  io  the  above  form,  and  in  all  eaaaa  wbcrs  tks 
rent  is  isauiog  out  of  a  chattel  interest  vakss  the  Knuitce  has  the  ttftnkm  of 
the  lands. 
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No.  II.       ment  thereof,  or  of  any  part  thereof  respectively,  in  due  time  after 
Grant        such  distress  or  distresses,  shall  be  so  taken,  to  appraise,  sell,  and 
M-^the  Ufe'lf^^^^^^^  ^^  ^^^^  distress  or  distresses,  or  otherwise  to  act  therein 
Grantor,      according  to  due  course  of  law,  in  like  manner  as  in  cases  of  distress 
taken  for  nonpayment  of  rent  reserved  upon  common   leases,  to 
THE  INTENT  that  thereby  and  therewith  the  said  (grantee)  and  his 
assigns  may  be  fully  paid  and  satisfied  the  said  annuity  or  yearly 
rent-charge  of  200Z.,  and  costs  and  expenses  attending  the  non- 
payment and  recovery  of  the  same. 

Power  of  entiy.  6.  And  the  said  (jgrantor)  doth  by  these  presents  also  grant 
unto  the  said  {grantee\  his  executors,  administrators  and  assigns, 
that  in  case  any  half-yearly  payment  of  the  said  annuity  or  annual 
rent-charge  of  200Z.  shall  at  any  time  be  in  arrear  and  unpaid  for 
the  space  of  twenty-one  days  next  after  any  of  the  said  days 
whereon  the  same  ought  to  be  paid  as  aforesaid  (although  no  for- 
mal or  legal  demand  shall  be  made),  it  shall  be  lawful  for  the  said 
(igrantee),  his  executors,  administrators  or  assigns,  into  and  upon  all 
and  singular  the  said  hereditaments  and  premises,  or  into  and  upon 
any  part  thereof  in  the  name  of  the  whole,  to  enter,  and  the  same, 
with  the  appurtenances,  to  hold  and  enjoy,  and  the  rents,  issues 
and  profits  thereof  to  receive  and  take,  to  and  for  his  and  their 
own  use  and  benefit,  until  he  or  they  shall  thereby  and  therewith, 
or  by  any  other  ways  or  means,  be  fully  paid  and  satisfied  the 
said  annuity  or  yearly  rent-charge  of  2007.  and  all  arrears  thereof; 
and  such  arrears  of  the  same  as  shall  grow  due  during  the  time  that 
he  or  they  shall  by  virtue  of  such  entry  or  entries  be  in  possession  of 
in  the  said  hereditaments  and  premises  or  any  part  thereof,  together 
with  all  such  costs  as  shall  or  may  be  incurred  by  the  nonpayment 
or  recovery  of  the  same,  such  possession,  when  taken,  to  be  with- 
out impeachment  of  waste,  so  far  as  the  said  {grantor)  can  confer 
that  privilege,  (c) 


Practical  (''^  I"*  *'^  cases,  and  whether  the  grantor  is  or  is  not  impeachable  for  waste,  if 

remarka.  t^e  grantee  under  the  power  of  entry  is  to  be  unimpeachable,  it  should  be  so 

stated,  as  the  ordinary  power  of  entry  will  only  enable  him  to  take  the  rents  and 
profits,  and  will  in  no  wise  authorize  him  to  fell  timber,  open  mines,  or  commit 
waste  of  any  kind.  But  if  the  right  of  the  grantor  to  commit  waste  is  at  all 
questionable,  then  the  clause  should  be  qualified  as  in  the  above  form. 
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7.  Akd  this  Ikoenturb   also   witnessbtb,  that  for  the      x«-  ii- 
aiora  eflectuallj  securing  tho  said  aoDuity  or  annual  rent-charge       cnmt 

of  900L,  for  the  con«idoratlon8  hereinbefore  expreaeod,  and  alao  in^^  ^'*Ltf!!% 
•onaideration  of  the  aum  of  5*.,  i>aid  by  the  said  {trustee)  to  the      Gr9mior. 
said  (grantor)  on  the  execution  hereof,  the  receipt  of  which  is  Fofthv 
hereby  acknowledged,  the  said  {yrantor)  doth  by  these  presents  wfaieb  gi^v 
grant,  bargain,  sell  and  demise  unto  the  said  {trustee)^  his  execu>  ^!^*1 
tors,  adwinistrators  and  assigns,  all  and  singular  the  said  (short  chvjptd  wiOi 

,        ,  aooaur  to  a 

peneral  description   of  parcels),  with  their  rights,  members    and  uiuu*  tor 
appurtenances.  v*^ 

8.  To  HAVE  AND  TO  HOLD  the  said  {short  general  description)  H»b«»dam  to 
and  all  and  singular  other  the  premises  hereby  demised,  with  tlieir  t«nu  oTuMtr- 
appurtenances,  unto  the  said  {trustee),  his  executors,  administrators  ^J^Tln  •« 
and  assigns,  from  henceforth  for  the  term  of  ninety-nine  years,  {d)  •«*«  ^^ 

[if  the  said  {^frantor)  shall  so  long  live,  without  im[)eachment  of 
waste,  so  far  as  the  said  {grantor)  can  confer  tlmt  privilege.] 

9.  Upon  trust,  in  case  the  said  annuity  or  yearly  rent-charge  I'po"  »«*  (» 
of  200^1  shall  at  any  time  be  in  arrcar  and  unpaid  for  the  space  aoaniiy. 

of  forty  days  next  after  any  of  the  days  whereon  the  same 
ought  to  be  paid  as  aforesaid,  the  said  {trustee),  his  executors, 
administrators  or  assigns,  do  and  shall,  out  of  the  rents  and  profits 
of  the  said  messuages  or  tenements,  lands,  and  premises  hereby 
demiiicd,  or  by  the  mortgage  or  sale  thereof,  or  of  any  iwirt  thereof, 
for  all  or  any  part  of  the  said  term  of  ninety -nine  years  determin- 
aUe  as  hereinbefore  mentioned,  or  by  all,  any,  or  either  of  the 
ways  and  means  aforesaid,  levy  and  raise  all  such  arrears  of  tl^ 
•aid  annuity  or  annual  rent-chaige  of  200L  as  shall  at  any  time  be 
in  arrear  and  unpaid,  together  with  all  such  costs  as  shall  or  may 
have  been  incurred  by  reason  of  such  nonpayment,  and  all  other, 
expenses  whatsoever  attending  the  trusts  hereby  created.  And, 
after  first  deducting  and  retaining  all  such  oosts  and  expenses, 
shall  in  the  next  pUoe  pay  unto  the  said  (yron/w)  his  executors, 


(^  If  the  prwiilsis  sss  Isssahold,  or  holdea  for  a  term  of  DtiMtj-ains 
dsCamuoabie  on  three  lires,  subetitate  for  the  words  within  brsekels— 

**  determinable  as  aforesaid,  excepting  the  last  day  thereoC' 
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No.  II.  administrators  and  assigns,  all  arreara  of  the  said  annuity  or  annual 
Grant  rent-charge  of  2001.,  together  with  all  such  costs  as  he  or  they 
fm'IL^/jffl/^^^^^^^^^  incurred  by  reason  of  the  nonpayment  or  recovery 
Grantor,  of  the  Same;  and  in  the  meantime,  until  the  said  annuity  or 
annual  rent-charge  hereby  granted,  or  some  half-yearly  part 
thereof,  shall  be  in  arrear  and  unpaid  for  the  space  of  forty 
days  next  after  any  of  the  days  whereon  the  same  ought  to  be 
paid  as  aforesaid ;  and  also  from  time  to  time,  when  and  so  often 
as  all  arrears  of  the  said  annuity  or  annual  rent-charge,  and 
the  said  costs  and  expenses,  shall  be  raised,  satisfied  and  paid, 
to  permit  and  suffer  the  said  (grantor)  and  his  assigns  to  receive 
and  take  the  rents  and  profits  of  the  said  messuages  or  tenements, 
lands  and  premises  hereby  demised,  for  his  and  their  own  use  and 
benefit,  without  let,  suit,  interruption  or  denial  of  or  by  the  said 
{trustee),  his  executors,  administrators  or  assigns ;  and  after  paying 
the  said  annuity  or  annual  rent-charge  of  200/.,  when  and  as  the 
same  shall  become  payable,  and  deducting  and  retaining  all  such 
costs  and  expenses  as  aforesaid,  to  pay  unto  the  said  {grantor)  or 
his  assigns  any  surplus  moneys  which  from  time  to  time  shall  or 
may  remain  in  the  hands  of  the  said  {trustee)^  his  executors, 
administrators  or  assigns. 

Declaration  that        10.    AnD   IT    IS    HEREBY   DECLARED    that  any  perSOU  Or  perSOUS 

trusti66  s 

receipts  shall  P^yi^g  the  rents  and  profits  of  the  said  messuages  or  tenements, 
discWeT*^  lands  and  premises,  unto  the  said  {trustee),  his  executors,  adminis- 
trators or  assigns,  or  advancing  any  moneys  upon  the  sale  or 
mortgage  of  the  same  or  any  part  thereof,  in  pursuance  of  the 
trusts  herein  contained,  and  taking  his  or  their  receipt  or  receipts 
for  the  same,  shall  be  fully  exonerated  therefrom,  and  shall  not  be 
obliged  to  see  to  the  application  thereof,  or  be  answerable  for 
the  misapplication  or  nonapplication  of  the  same  or  any  part 
thereof. 

IndeniDitj 

totnujtee.  \i     ProVIDED   ALSO,  AND  IT  IS  HEREBY  FURTHER  DECLARED, 

that  the  said  {trustee),  his  executors,  administrators  or  assigns,  shall 
not  be  answerable  for  more  moneys  than  shall  come  to  his  or  their 
hands  by  virtue  of  these  presents,  nor  for  any  loss  that  shall  happen 
in  or  about  the  execution  of  the  trusts  hereby  created,  unless  the 
same  shall  be  incurred  through  his  or  their  wilful  default. 
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12.  And  the  Mid  (yrantor)  doth  hereby  fur  himself,  hiu  heins       N«.  ii 
executors  and  adininiotnitors,  covenant  with  the  said  {grantre\  his        or^mi 
t  xeoutors,  adniinistrutors  and  assigns,  that  he  the  snid  (yraii^or),^^^^!'*^* 
his  heirs,  executors  or  administrators,  will,  from  time  to  time,   pay       Ormim'. 
unto  the  said  {grantre)  his  executors,  administrators  or  assigns' CornuMit  froa 
the  annuity  or   annual   rent-charge  of  200/.,  and  also  such  pro-  pajmrat  of 
]X)rtionate  share  thereof  as  aforesaid,  free  from  all  taxes  and  deduc-  ■°'""'/' 
lions  whatsoeyer  (except  the  present  or  any  future  tax  on  property 

or  income),  at  the  dnys  and  times  hereinbefore  appointed  for  pay- 
ment thereof,  according  to  the  true  intent  and  meaning  of  these 
presents,  (r) 

13.  And  also  that  he  the  said  (grantor)  now  Hath  in  himself  Tb«t  gnoior 
good  right  to  charge  the  said   messuages  or  tenements,  lauds  and  t^oSw     ' 
premises,  (/)  during  the  lifetime  of  the  said  {grantor),  with  the  I*"™"^ 


{e)  It  is  important,  in  the  ^rant  of  an  annuity  issuinf^  out  of  real  estate,  that  Pnctiod 
It  should  be  aocompanied  by  the  covenant  of  the  (grantor  for  its  due  payment,  so  obMrvauooi. 
as  to  seeore  all  back  arrears,  for  it  seems  now  to  be  decided  that  the  lands  will 
DoC  be  ohwf|«able  with  arrears  beTond  the  six  yeara,  although  the  grantee  may 
sue  upon  the  ooreDant,  or  upon  the  annuity  bond,  if  any  be  given,  at  any  period 
within  twenty  years.  'l*he  4-2nd  section  of  the  3  &  4  Will.  4,  c.  27,  has  reference 
only  to  the  land  on  which  a  demand  is  secured,  the  object  being  to  relieve  land 
from  arrears  of  charges  beyond  six  years,  and  this  obiect  is  not  affected  by  the 
terms  of  the  3rd  section  of  the  3  &  4  Will.  4,  c.  42,  which  relates  to  a  different 
subject,  namely,  to  personal  actions  only. 

The  3rd  sectioD  of  the  act  3  &  4  Will.  4,  o.  42,  is  to  be  treated  as  ao  exception 
oat  of  the  43Dd  seotion  of  the  3  &  4  Will.  4,  c  27.  sad  the  oonetmelioo  of  the 
two  acta  taken  together  is,  that  no  more  than  six  years  arrears  of  rent  or  tntcfcat 
in  vsepeet  of  any  sum  charged  upon  or  payable  out  of  land  or  rent  shall  be 
reooYwed  by  any  distress,  action,  or  suit,  other  than  and  except  in  actions  upon 
covenant  or  debt  upon  specialty,  in  which  case  the  limitation  shall  be  twenty 
yeara. 

Thus,  where  an  annuity  was  charged  on  lands,  and  secured  bpr  the  penocuJ 
covenant  of  the  grantor,  it  was  held,  that  under  the  provisions  of  the  above-men- 
iMoed  statutes,  six  ycers  was  the  Umitation  of  the  arrears  whidi  could  be  re- 
eovmd,  and  that  this  period  was  to  be  reckoned  from  the  time  when  the  cUim 
was  nade  in  the  suit  under  which  the  incumbrance  was  estabUsbed. 


(/)  If  the  annuity  is  charged  on  leasehold  property,  sabetitute  for 
within  bracket*— 

**  during  the  residue  of   the  said  term    of   ninety-nine   yearm 
dctcnuinablc  as  aforesaid.** 
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No.  II.  said  annuity  or  annual  rent-charge  of  1 00/.,  and  the  powers  and 
Grant       remedies  for  recovering  and  enforcing  the  payment  of  the  same ; 

/or  'tL^llfe^of  ^^^  ALSO  to  demise  the  said  messuages  or  tenements,  heredita- 
Granior.  ments  and  premises,  with  the  appurtenances,  unto  the  said  {trustee), 
his  executors,  administrators  and  assigns,  for  the  said  term  of 
ninety-nine  years,  determinable  as  aforesaid,  (ff)  [Insert  cove- 
nantsfrom  grantor  to  appear  at  insurance  office ;  not  to  go  beyond  the 
seas,  8fc.;  to  pay  additional  premium ;  and  to  repay  any  additional 
premium   advanced  by  grantee,  ut  ante.  No.  I.,  clauses  5,  6,   7, 

»  p.  450 ;    AND    THEN  add]  :   And   all  and  every  such  sum  and 

sums  of  money  shall  be  charged  upon  the  said  messuages  or 
tenements,  hereditaments  and  premises,  and  be  levied  and  raised 
under  and  by  virtue  of  the  trusts  hereby  declared ;  and  also  under 
and  by  virtue  of  the  said  warrant  of  attorney  bearing  even  date 
with  these  presents,  and  the  judgment  to  be  entered  under  the 
authority  of  the  same.  (A) 


(g)  In  the  case  of  leaseholds  for  ninety-nine  years,  determinable  on  three  lives, 
add— 

**  except  the  last  day  of  the  said  term." 

(Ji)  If  a  policy  against  damage  by  fire  is  to  be  effected,  add  here — 

Covenant  to  B.  And  LASTLY,  that  the  said  {grantor)  or  his  assigns  shall 

^Ige^^fire.  and  will  from  time  to  time,  and  at  all  times  during  the  continuance 
of  the  said  annuity,  at  his  and  their  own  proper  costs,  insure  and 
keep  insured  the  dwelling-houses  and  all  other  erections  and 
buildings  upon  the  said  premises,  so  charged  with  such  annuity  as 
aforesaid,  from  damage  by  fire,  in  the  name  or  names  of  the  said 
{grantee),  his  executors,  administrators  or  assigns,  in  the  (state 
name  of  insurance  office),  or  in  some  other  insurance  office  in 
Entrland  to  be  approved  of  by  the  said  {grantee),  his  executors, 
administrators  or  assigns,  in  the  sum  of  {estimated  value  of  the 
buildings)  at  the  least,  and  will  deliver  the  policy  or  policies  of 
every  such  insurance  unto  the  said  {grantee)  his  executors, 
administrators  or   assigns;    and  also  will,  from  time  to   time. 
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14.  And  mobeover  that  the  said  {(jrantor),  and  all  penona      lU.  IL 
rigbtt'uily  claiiiiiiig  under  or  in  truttt  for  bim,  will  I'roui  time  to  time        ormi 
ami  at  all  timet)  hereafter,  at  the  request  and  coats  of  the  ^^j^^^ufy'Lf 
{ffrantee),  his  executors,    administrators   or   aMiignii,    enter   into,      Grmmior. 
execute  and  {>crfcct  all  such  further  assurances  for  the  more  per-  For  tanhm 
fectly  or  satitifactorily  granting,  assuring  and  confirming  the  said 
annuity  or  annual  rent  charge  of  200/.  hereby  granted,  witli  such 
powers  and   remedies  as    aforesaid,  unto   the  said  {^rantee)^  his 
executors,    administrators   or    assigns,   for    the  life   of  the  said 
{(frantor);    or    for    demising,    assuring    and  confirming   the   said 
messuages  or  tenements,  hinds  and  premises  hereby  demised,  for 
all  the  then  unexpired  residue  of  the  said  term  of  ninety-nine 
years,  determinable  as  aforesaid,  according  to  the  true  intent  and 
meaning  of  these  presents,  as  the  said  (t/rantee)f  his  executors, 
administrators  or  assigns,  or  his  or  their  counsel  in  the  law,  shall 
require,  and  as  shall  be  tendered  to  be  done  and  executed.     [Iir- 
8ERT  clauses  that  no  execution  shall  be  issued  on  judgment  until 


immediately  upon  payment  of  the  premiums  to  become  due  in 
respect  of  such  insurance,  deliver  the  receipts  for  the  same  to  the 
said  {grantet\  his  executors,  administrators  or  assigns;  and  in 
case  the  said  {grantor)  or  his  assigns  shall  refuse  or  neglect  to 
effect  or  keep  up  such  insurance,  it  shall  be  lawful  for  the  said 
(grantee)t  his  executors,  administrators  or  assigns,  to  effect  or  keep 
on  foot  such  insurance  or  insurances,  either  for  the  sum  of  £  , 
or  for  such  lesser  sum  as  he  or  they  may  think  proper.  And  it 
18  UERKBY  DECLARED,  that  all  such  sum  and  sums  of  money  (not 
exceeding  in  the  whole  the  sum  of  50/.)  as  he  or  they  slwU  so 
ex|)end,  it  shall  be  lawful  for  him  and  them  from  time  to  time  to 
levy  and  raise  by  such  and  the  same  ways  and  means  as  herein- 
before is  provided  for  raisbg  and  paying  the  said  annuity  of  200/. 
AxD  all  sum  and  sums  of  money  to  be  received  in  respect  of  such 
policy  or  policies  of  insurance,  shall  be  forthwith  expended  in  re- 
building, reinstating  or  rc|)airing  the  said  buildings  insured,  or 
such  of  them  as  shall  be  destroyed  or  injured  by  fire,  for  better 
securing  to  the  said  {gratUee),  his  executors,  administrators  Aod 
asmgns,  the  payment  of  the  said  annuity  hereby  granted." 
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No.  11.       half-yearly  payment  shall  be  in  arrear  ;  that  it  shall  not  be  necessary 

Grant       to  revive  judgment,  ^c;  that  after  yrantor^s  decease  and  payment  of 

f    ^^ijfl^^ofO-nnuity  and  costs,  grantee  will  acknowledge  satisfaction  of  judgment; 

Grantor,      proviso  empoweiing  grantor  to  repurchase  annuity,  ut  ante,    No.  I., 

clauses  8,  9,  10,  pp.  451,  452.] 

In  witness,  &c. 


MODKIIK  CONVETANCIKO. 


MS 


No.  III. 


GRANT  OF  AN  ANNUITY  PAYABLE  DURING  THE  LIFE  OF  THE 
GRAN'I'OR.  SECUKKD  UPON  HIS  LIFE  INTERFilST  IN  STOCK 
IN  THE  FUNDS,  WHICH  IS  ASSIGNED  TO  A  TRUSTEE,  WITH 
PONXTR  OF  ATTORNEY  AND  USUAL  COVENANTS. 


1.  Partiea. 

3.  ReciUl  of  tnarriaKr  Bettlemrnt, 
under  which  gnnUir  takes  a  life 
intereat  in  atock  in  the  funds. 

3.  Of  contract  for  purchase  of  an- 

nuity. 

4.  Teatatum. 

5.  Habendam. 

6.  Aaaignroent  of  in^ntor'a  life  in* 

tereat  in  stock,  &c. 


7.  Habendum  to  trustee. 

8.  Power  of  attorney. 

9.  Declaration  of   trusta   to    ■ecurs 

annuity. 

Corenant  from  (jrantor  that  he 
has  good  right  to  charge  his  life 
interest  in  stock,  &c. 

Declaration  that  all  moneys  ex- 
(lended  shall  be  charged  upon 
the  assigned  premises. 

12.  For  further  assurance. 


10 


11 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  185  .  Piti*^ 
Bktwkkn  (grantor\  of,  &c,  of  the  first  part,  {grantee)^  of  Ac,  of 
the  tiecoiid  part,  and  {trustee),  of.  Sec  of  the  third  part. 


2.  WiiF.RRAS  by  indenture  date<l  on  or  about  the  dayBwitalaf 

of  ,  and  made  between  the  said  {grantor)  of  the  first  |>art,  arttlMwai 

{maidm  name  of  vnfe)  of  the  second  part,  and  {trustees)  of  the  third  JJ^./I'ii, , 
part  (being  a  settlement  made  previously  to  and  in  contemplation  ''^•i"^**?^"' 
of  a  marriaj^e  then  agreed  upon   between  the  said  (^r<7n/or)  and  faada. 
{maiden  name)  his  wife,  which  was  shortly  afterwards  duly  solemn 
nized),  the  sum  of  4,000iL  Three  per  Cent.  Reduced  Annuities, 
which  had  been  previously  transferred  into  the  names  of  the  8at«l 


I 
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No.  III.      (trustees),  was  thereby  declared  to  be  vested  in  them  upon  trust 

Grant        to  pay  the  interest,  dividends  and  annual  produce  thereof  unto  the 

VatiMT^  ^^^^  {grantor)  and  his  assigns,  or  to  permit  him  to  receive  the 

during  the  Life  game  during  the  term  of  his  natural  life,  and  from  and  immediately 

of  Grantor.  »=  ^  '  ... 

after  his  decease,  upon  certain  trusts  in  the  now  reciting  indenture 

declared. 


Of  contract  for 
purchase  of 
annuity. 


Testatum. 


3.  And  whereas  the  said  {grantor)  hath  contracted  with  the 
said  {grantee)  to  grant  to  him  an  annuity  of  32i  for  the  life  of  the 
said  {grantor),  to  be  issuing  and  payable  out  of  the  said  sum  of 
4,000/.  Three  per  Cent.  Reduced  Annuities,  payable  yearly  as 
hereinafter  mentioned  for  the  sum  of  400/.  [Insert  recital  of 
bond  and  warrant  of  attorney,  ut  ante,  No.  I.,  clause  3, 
p.  448.] 

4.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  contract,  and  in  consideration  of  the  sum  of  400/.  sterling, 
paid  by  the  said  {grantee)  to  the  said  {grantor)  on  the  execution 
hereof,  the  receipt  of  which  the  said  {grantor)  hereby  acknow- 
ledges, and  therefrom  doth  release,  exonerate  and  for  ever  discharge 
the  said  {grantee),  his  heirs,  executors,  administrators  and  assigns, 
the  said  {grantor)  DOTH  by  these  presents  grant  and  confirm  unto 
the  said  {grantee),  his  executors,  administrators  and  assigns,  one 
annuity  or  annual  sum  of  32/.  sterling  to  be  issuing  and  payable 
out  of  the  said  sum  of  4,000/.  Three  per  Cent.  Reduced  Annuities. 


Habendum.  5.    To   HAVE,   HOLD,   RECEIVE   AND   TAKE   the   said  annuity    Or 

yearly  sum  of  32/.  unto  the  said  {grantee),  his  executors,  adminis- 
trators and  assigns,  henceforth  during  the  life  of  the  said  {grantor), 
free  from  all  taxes  and  deductions  (except  the  present  or  any 
future  tax  on  property  or  income),  by  two  equal  half-yearly  pay- 
ments, on  the  day  of  and  the  day  of  , 
provided  the  said  {grantor)  shall  be  then  living ;  and  if  the  said 
{grantor)  shall  die  in  the  interval  between  any  of  the  said  half- 
yearly  days  of  payment,  then  a  proportionate  part  of  the  said 
annuity  for  the  time  up  to  and  inclusive  of  the  day  of  the  death  of 
the  said  {grantor),  and  after  the  day  of  payment,  if  any,  preceding 
that  event,  and  to  be  paid  immediately  upon  the  decease  of  the 
said  {grantor.) 
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6.  And  this  Ikdemturb  also  witnesseth,  tliat  for  the  Xa  iiL 
more  eflfectual  scouring  Uie  payment  of  the  Baid  annuity,  the  aaid  ormi 
(£frmU$f)  DOTH  by  these  preeeiito  Msign  and  transfer  unto  the  said  ^XwST** 


(trustee),  his  executors,  administrators  and  assigns,  all  and  singu*  **^'**,^ 
lar  the  interest,  dividends  and  annual  produce  of  the  said  sum  of       ^— 
4,0(K)/.  Three  per  Cent.  Reduced  Annuities,  wiiich  from  time  to  ^MMof't  ltf« 
time  during  the  lifetime  of  the  said  igranlor\  shall  become  due  "^IT*^ 
and  payable  to  him  the  said  (grantor)  under  or  by  virtue  of  the 
said  indenture  of  settlement;   or  of  any  other  stocks,   funds   or 
securities,   in  or  upon  which  the  said  sum  of  4,000.  Three  per 
Cent  Reduced  Annuities,  shall  or  may  be  invested,  And  all  the 
estate,  right,  title  and  interest  of  him  the  said  {grantor)  of  and 
in  the  same. 

7.  To   HATE,   HOLD,   RECEIVE,  TAKB,  ASK,  DEMAND,   SUE  FOB  WrtiBilM  t» 

AND  RECOVER  the  said  interest,  dividends  and  annual  produce, 
and  all  and  singular  other  the  premises  hereby  assigned  unto  the 
said  (trustee),  his  executors,  administrators  and  assigns,  henceforth 
as  and  for  his  and  their  own  proper  moneys,  chattels  and  effects,  in 
as  full,  ample,  and  beneficial  a  manner  as  the  said  (grantor)  can  or 
may  assign,  or  could  or  might  have  held,  taken  and  enjoyed 
the  same  if  these  presents  had  not  been  made;  nevertheless 
upon  and  for  the  trusts,  ends,  intents  and  purposes  hereinafter 
declared. 

8.  And  the  said  (grantor)  DOTH  by  these  presents  constitute  Power  of 
and  appoint  the  said  (trustee)  his  executors,  administrators  and  ^^'' 
a^ipis,  the  true  and  lawful  attorney  and  attorneys  irrevocable  of 

him  the  said  (grantor),  and  in  the  name  or  names  of  him  the  said 
(grantor\  his  executors  or  administrators,  or  in  the  name  of  the 
■aid  (trustee),  his  executors,  administrators  or  aaaigns,  to  ask, 
demand,  sue  fur,  recover  and  receive,  of  and  from  the  trustees,  or 
trustee  for  the  time  being  of  the  said  recited  indenture  of  settle- 
ment, or  other  the  person  or  persons  to  whom  it  shall  or  may 
belong  to  pay  the  same,  the  said  interest,  dividends  and  annual 
produce  hereby  assigned ;  and  upon  receipt  thereof  to  give  good  and 
sufiicicnt  releasee  and  discharges  for  the  same ;  and  u)x>n  nonpay- 
ment thereof  to  commence  and  proaeoate  such  proceedings  at  law 
or  in  equity  as  may  be  deemed  expedient  for  enforcing  pajment  of 
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No.  III.      the  same ;  and  generally  to  do  and  execute  all  such  acts,  matters 

Grant       and  things  for  the  purpose  of  receiving  and  obtaining  payment  of 

payJble^  ^  *^^  ^^^^  interest,  dividends  and  annual  produce.     And  one  oT  more 

^'^^f^Gralto'^^  attorney   or  attorneys   for   all,   any  or   either   of    the   purposes 

aforesaid  to  substitute  and    appoint,  and  such  substitution   from 

time  to  time  at  pleasure  to  revoke,  He  the  said  (grantor) 
hereby  ratifying  and  confirming,  and  promising  and  agreeing  to 
ratify  and  confirm  all  and  whatsoever  the  said  {trustee),  his 
executors,  administrators  or  assigns,  or  his  or  their  attorney  or 
attorneys,  substitute  or  substitutes,  shall  lawfully  do  or  cause  to 
be  done  in  the  premises  by  virtue  of  these  presents. 

Declaration  of  Q.    AnD   IT   IS   HEREBY  DECLARED   AND   AGREED,  that  the  said 

trusts  to  secure 

annuity.  {trustee),  his  executors,  administrators  or  assigns,  shall  stand  pos- 

sessed of  the  said  interest,  dividends,  and  annual  produce  hereby 
assigned,  upon  trust  for  better  securing  to  the  said  (grantee), 
his  executors,  administrators  and  assigns,  the  due  payment  of  the 
said  annuity  of  32Z. ;  AND  UPON  further  trust  that  in  case 
the  said  annuity  of  32Z.,  or  any  part  thereof,  shall  at  any  time  be 
in  arrear  for  the  space  of  fourteen  days  next  after  any  of  the  days 
whereon  the  same  ought  to  be  paid,  the  said  {trustee),  his  executors, 
administrators  or  assigns,  shall,  in  the  first  place,  out  of  the  said 
interest,  dividends  and  annual  produce  hereby  assigned,  retain  and 
reimburse  himself  and  themselves  all  such  costs  and  expenses  as 
he  or  they  shall  have  incurred  in  the  execution  of  the  trusts 
hereby  created;  and  shall,  in  the  next  place,  pay  unto  the  said 
{grantee),  his  executors,  administrators  and  assigns,  all  arrears  of 
the  said  annuity  of  32^.,  together  with  all  such  costs  as  he  or  they 
shall  have  incurred  by  reason  of  the  nonpayment  or  recovery  of 
the  same.  And  in  the  meantime,  until  the  said  annuity  or  some 
half-yearly  part  thereof  shall  be  in  arrear  and  unpaid  for  the  space 
of  fourteen  days  next  after  any  of  the  days  whereon  the  same 
ought  to  be  paid  as  aforesaid,  also  at  all  times,  so  often  as  all 
arrears  of  the  said  annuity  and  the  costs  and  expenses  shall  be 
paid  and.  satisfied,  to  permit  and  sufi'er  the  said  (grantor)  and  his 
assigns  to  receive  and  take  the  said  interest,  dividends  and  annual 
produce  hereby  assigned,  for  his  and  their  own  use  and  benefit, 
without  let,  hindrance,  interruption  or  denial,  of  or  by  the  said 
(trustee)  his  executors,  administrators,  or  assigns  ;  and  after  paying 
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* '  -  '-i\d  annuity  of  32/.  when  and  a«  the  aamc  shall  become  fmyable,      *••  HL 
i'-ducting  and  retaining  nl)  such  costa  and  expenses  afuretaid,       ormi 
to  pay  the  surplus  moneys  which  may  be  then  undisposed  of  for      ZmmMt 
the  purposes  aforenud,  unto  the  said  {ffriaUor\   his  executors,  **^^.  **•  *^/* 

administrators  or  assippis.      [Ado   hbre  eovenantt  from  grantor        

jor  payment  of  the  annuity,  ut  ante.  No.  II.,  clause  12,  p.  459.] 

10.  Akd  also  that  the  said  (yrantor)  now  hath  in  himself  c«v«oMt  fr.^ 
trood  right  to  charge  the  said  interest,  dividends  and  annual  pro-  bl^g^j  n^ht 
.luce  of  the  said  sura  of  4,000i  Three  per  Cent.  Reduced  Annuities  |®  «|»^i;«  ••«• 

^  life  inUiMt  m 

with  the  payment  of  the  said  annuity  of  100/.,  and  the  powers  and  »t«ck,  <tc 
remedies  for  securing  the  payment  of  the  same  ;  and  also  to  assign 
the  said  interest,  dividends  and  annual  produce  unto  the  said 
{trustee),  his  executors,  administrators  and  assigns,  in  manner 
aforesaid.  [Insert  iieke  covenants  from  yrantor  to  appear  at 
assurance  office;  not  to  yo  beyond  the  seas,  jfc.,  nor  do  any  act 
tchereby  additional  premium  may  become  payable ;  and  to  repay  any 
additional  premium  advanced  by  grantee,  ut  ante^  No.  I.,  clauses 
5,  t,  7,  p.  460;  THEN  ADD:] 

1 1 .  And  all  such  sums  of  money  as  shall  be  so  expended  shall  D<«Urauoa  u^t 
be  charged  upon  the  said  interest,  dividends  and  annual  pnxluce,  JlxpMkwLiiuJl 
which  shall  be  applied  accordingly,   in   pursuance  of  the  trust*  jT'^Jlf^'* 
hereby   declared ;    and   ALSO  under  and   by   virtue  of  the  said  pmniMiL 
warrant  of  attorney,  bearing  even  date  herewith,  and  the  judgmeut 

to  be  entered  up  under  the  authority  of  the  same. 

12.  And  moreover,  that  the  said  (grantor),  and  all  persons  por  farthrr 
rightfully  claiming  under  him,  will,  at  all  times  hereafter,  at  the  *^*'"''*^ 
reqaest  and  oosta  of  the  said  {grantee),  his  executors,  aduiinis* 
trators  or  aaaigna,  execute  all  such  further  assurances  for  the  more 
perfectly  or  satisfactorily  assuring  and  confirming  the  said  annuity 

of  100/.  hereby  granted,  with  such  powers  and  authorities  as 
aforeaaid,  unto  the  said  (grantee),  his  executors,  adminiiitrators  and 
•angm;  or  for  asagning  the  said  interest,  dividends  and  annual 
produce  hereby  assigned  unto  the  said  (trustee^  his  executors, 
administrators  and  assigns,  aooording  to  the  true  intent  and  meaning 
of  these  preaenta,  as  the  aaid  {granttei,  his  executors,  administrators 
and  aseigns,  shall  re<iuire  and  as  shall  be  tendered  to  be  done  and 
VOL.  n.  2  H 
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No.  III.       executed.     [Add  hebe   clauses   that  no  execution   shall  issue  on 

Grant      judgment  until  some  half-yearly  payment  shall  be  in  arrear ;  that  it 

"payabU^^  ^^^^'^  ^^^  ^^  '"■^c^ssory  to  revive  judgment,  ^c. ;  that  after  grantors 

during  the  Life  decease  and  payment  of  annuity  and  costs,  grantee  will  acknowledge 

satisfaction  of  judgment ;  proviso  for  repurchasing,  ut  ante.  No.  L, 

clauses  8,  9,  10,  p.  451.] 

In  witness,  &c. 


MOOIMI   <y»NVKVAXflNQ. 
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Na   IV. 


GRANT  OF  AN  ANNUITY  FOR  THE  LIFE  OF  THE  GRANTEP^ 
CHARGED  UPON  REAL  ESTATE,  OF  WHICH  THE  GRANTOR  IS 
SEISED  IN  FEF^  AND  WHICH  ANNUITY  IS  FURTHER  SECURED 
BY  A  CONVEYANCE  TO  IHUSTEES.  UPON  TRUSTS  FOR  SALE 
VARIATION,  WHERE  THE  ANNUITY  IS  MADE  PAYABLE 
DURING  THE  LIFE  OF  THREE  NOMINEES. 


3. 


Partiet. 

Recital  of  agreement  to  purehsM 
annuity. 

Teatatum.  bj  which  grantor  oon* 
vcjra  U>  truatcea. 

4.  Habendum  to  truateea  in  fee. 

5.  To  the  use  that  grantee  shall  re* 

odre  annuity. 

6.  Subject  to  the  said  annuity,  and 

to  the  poMrers  and  remedies  fur 
aecuhng  the  same. 

7.  Tnut  to  permit  (grantor  to  receive 

the  rents  and  profits  until 
default  shall  he  made  in  pay* 
mrnt  of  annuity. 

Power  of  sale. 

Declaration  that  trustees'  receipts 
shall  be  sufficient  discharges,  so. 

Declaration  that  all  conveyances 
shall  be  equally  valid,  notwith* 
standing  grantor  shall  not  ooo- 
cor  therein. 

Declaration  as  to  the  appUeation 
of  purchaae*  moneys. 

Trust  to  retain  expenses  inonnvd 
by  nla,  ftc 


8. 
9. 

10. 


11 


11 


13.  To  invest   residue  of    purcbaae* 

moneys,    with    power    to    vary 
securities. 

14.  Trust  to  apply  dividends.  &c.,  in 

discharge  of  annuity,  and  as  to 
surplus. 

15.  Upon  trust  for  grantor  absolutely' 

16.  Indemnity  to  trusteea. 

17.  Covenant  from    grantor  that   be 

has  good  right  to  convey. 

18.  For     peaceable     enjoyment     and 

freedom  from  incumbrances. 

19.  For  further  assurance. 

30.  Trustees,  upon  repurchase,  to  rt- 
convey  sil  such  parts  of  the 
premises  as  shall  not  have  been 
aold  ;  and  to  aasign  any  sur|>lus 
moneys  arismg  from  any  such 
sale  which  shall  have  been  in- 
vested. 


SmbstUuied  Clatatt. 

A.  Recital    of    contract    to    purcliasa 

annuity  for  three  lives. 

B.  Substituted  clause  io  declaring  usa 

of  annuity    when    granted    for 
three  livca. 


1.  THIS  INDENTURK.  mode  the      dny  of         A.D.  IM  ,  P«ii«. 
Bktwukn    (yroji/ar),  of,   &c,    of    the   firel    part,   (^antee),   of, 

2  11  2 
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No.  IV. 

Grant 

of  an  A  nnuHy 

/(»'  the  Life 

of  Grantor. 

Recital  of 
agreement  to 
purchase 
annuity. 


&c.,  of  the   second   part,   and  (trustees)^   of,  &c.,   of  the  third 
part. 

2.  Whereas  the  said  (grantor)  beino:  seised  in  fee  of  the  here- 
ditaments and  premises  hereinafter  described,  hath  agreed  to  grant 
an  annuity  of  150Z.,  payable  during  the  life  of  the  said  {grantee)^ 
to  be  issuing  out  of  and  chargeable  upon  the  same  hereditaments 
and  premises,  to  be  secured  as  hereinafter  mentioned,  at  the  price 
or  sum  of  2,000Z.  (a) 


Testatum,  by 
which  grantor 
conveys  to 
trustees. 


3.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
2,000Z.  sterling  paid  by  the  said  {grantee)  to  the  said  {grantor)  on 
the  execution  hereof,  the  receipt  of  which  the  said  {grantor)  hereby 
acknowledges,  and  therefrom  doth  release,  exonerate  and  for  ever 
discharge  the  said  {grantee),  his  heirs,  executors,  administrators 
and  assigns  ;  He  the  said  {grantor)  Doth  by  these  presents  grant, 
release  and  confirm  unto  the  said  {trustees),  and  their  heirs.  All 
[Describe  parcels,  and  insert  general  words^  ;  AND  all  the  estate, 
right,  title  and  interest,  both  legal  and  equitable,  of  him  the  said 
{grantor)  therein ;  and  also  all  deeds,  evidences  and  writings 
relating  to  the  title  of  the  same  hereditaments  and  premises,  in 
the  custody  or  power  of  the  said  {grantor),  or  which  he  can  procure 
without  suit. 


Habendum  to 
trustees  in  fee. 


4.  To  HAVE  AND  TO  HOLD  the  Said  {short  general  description), 
and  all  and  singular  other  the  hereditaments  and  premises  hereby 


Recital  of 
contract  to 
purchase  an 
annuity  for 
three  lives. 


(a)  If  the  annuity  is  to  be  jjp-anted  durinjf  the  life  of  three  nominees,  substitute 
for  the  above  clause — 

A.  "  And  whereas  the  said  {grantor)  hath  contracted  to  sell  to 
the  said  {grantee)  an  annuity  of  150Z.,  to  be  issuing  out  of  and 
charged  upon  the  hereditaments  and  prepiises  hereinafter  described, 
and  payable  unto  the  said  {grantee),  his  executors,  administrators 
and  assigns,  during  the  lives  of  {three  nominees),  of,  &c.,  and  the 
lives  of  the  survivors  and  survivor  of  them,  for  the  sum  of  200/." 


If  the  annuity  is  also  to  be  secured  by  the  bond  and  warrant  of  attorney  of 
the  grantor,  add  here  also,  clause  3,  as  in  Precedent,  No.  I.,  p.  448.] 
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gmntctt  and  rdeaaed,  with  their  appurtcnaiicca,  unto  the  Mud      M*.  iv. 
{tnuteeiX  and  their  heirs.  orami 

fir  tht  Jji^ 

5,  To  TUB  I  >i    \M)  INTENT  that  the  said  (jrantee)(b)  [and  his    ^fGrmuar. 
aadgot,  shall  and  nmy  yearly  and  every  year  during  the  term  ofTotbcoM 
hit  afttaral  lite]  receive  and  take  one  annuity  or  clear  yearly  rent-  ihau^^ll^ 
charge  of  1 50/.,  to  be  bouing  and  payable  out  of,  and  charged  and  *°"b^7- 
chargeable  upon,  the   said    hereditaments  and   premises  hereby 
granted  and  released,  free  from  all  deductions  (except  the  present 

or  any  future  tax  on  property  or  income),  to  be  \mii  to  the  said 
{grantee),  by  fotir  equal  quarterly  payments,  on  the  25th  day  of 
March,  the  24th  day  of  June,  the  29th  day  of  September,  and 
the  25th  day  of  December,  the  first  payment  to  be  made  on 
the  day  of  next,  together  with  a  proi)ortionate  part 

of  the  same  annuity,  for  the  time  which  shall  elapse  between  the 
last  of  the  said  days  of  payment  [and  the  day  of  the  death  of  the 
said  (yra/t/«r.)]  (c)  [In8EKT  power  of  Jut  rets  and  entry  y  but  tubtti- 
tutinff  tfuarterhf  for  half-yearly  payments,  ut  ante,  No.  II.,  clauses 
5,  6,  pp.  455,  456.] 

6.  And,  subject  to  the  said  annuity  or  yearly  rent-charge,  and  Sobjwt  to  tb* 
the  powers  and  remedies  hereby  given  or   limited  for   securing  ud  t«  tb*' 
and  enforcing  the  payment  of  the  same,  to  the  use  of  the  said  JJJJJSJ^^ 
{trustee*),  their  heirs  and  assigns  for  ever,  upon  tue  trusts,  and  ^'^^f^  ^ 
for  the  ends,  intents,  and  purposes  hereinafter  limited,  expressed, 
and  declared  (that  is  to  say). 


{b)  If  the  annuity  it  granted  during  the  lives  of  three  nomiiMCS,  substitute 
for  words  within  (ir»cket«  above — 


B.  "  his  executors,  administrators  and  assigns,  slmll  from  hence-  Subrtiuted 
brth  during  the  lives  of  the  said  {three  nominees),  and  the  lives  and  jniwiM  «• 
ife  of  the  sturvivors  and  survivor  of  them,  up  to  -the  day  of  the  J|JJ^"'j[J 
lecease  of  such  survivor."  ftr  thiw  Vnm 


(c)  If  the  annuity  is  msde  payable  during  the  life  of  three  oominees,  substttuts 
tot  words  within  bracketo  aboVs 

"  preceding  the  day  of  the  death  of  the  survivor  of  them  tb« 
said  {nommtes),  and  the  day  of  such  survivor's  death.** 
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No.  IV. 

Grant 

of  an  Annuity 

for  the  Life 

of  Grantor. 

Trast  to 
permit  grantor 
to  receive  the 
rents  and 
profits  until 
default  shall 
be  made  in 
payment  of 
annuity. 

Power  of  sale. 


7.  Upon  trust  to  permit  and  suflfer  the  said  {grantor)^  his 
heirs  and  assigns,  to  receive  and  take  the  rents,  issues  and  profits 
of  the  said  hereditaments  and  premises,  for  his  and  their  own  use 
and  benefit,  until  default  shall  happen  to  be  made  in  payment  of 
the  said  annuity  or  yearly  rent-charge,  or  some  part  of  the  same, 
on  some  of  the  days  or  times  hereinbefore  appointed  for  payment 
thereof. 

8.  And  upon  further  trust,  in  case  the  said  annuity  "or 
annual  rent-charge  of  150/.,  or  any  part  or  parts  thereof,  shall,  at 
any  time  or  times,  be  in  arrear  and  unpaid  for  the  space  of  sixty 
days  next  after  any  of  the  days  hereinbefore  appointed  for  pay- 
ment thereof,  as  aforesaid,  then  and  in  such  case,  and  whenever 
the  same  shall  happen,  it  shall  be  lawful  for  the  said  (trustees),  or 
the  survivors  or  survivor  of  them,  his  heirs,  executors  or  adminis- 
trators, to  make  sale  and  absolutely  dispose  of  the  said  heredita- 
ments and  premises,  by  public  auction  or  private  contract,  dis- 
charged from  the  said  annuity  or  rent-charge,  and  under  and  subject 
to  such  conditions  and  stipulations  relative  to  the  title  or  otherwise 
as  they  or  he  shall  think  proper,  with  power  to  buy  in  and  resell 
the  same  hereditaments  and  premises  at  any  future  auction  or 
auctions,  without  being  responsible  for  any  loss  that  may  He  thereby 
incurred  ;  and  also  (if  deemed  expedient),  to  alter,  vary,  or  rescind 
the  conditions  or  stipulations  of  any  contract  which  may  be 
entered  into  respecting  the  sale  of  the  said  hereditaments  and 
premises,  or  any  part  thereof,  without  being  answerable  for  any 
loss  that  may  be  sustained  in  consequence ;  and  also  with  full 
power  to  convey  and  assure  the  said  hereditaments  and  prejnises, 
when  sold,  to  the  purchaser  or  purchasers  thereof. 


Declaration 
that  trustee's 
receipts  shall 
be  sufficient 
discbarges,  &c. 


9.  And  it  is  hereby  declared  that  the  receipt  or 
receipts  in  writing  of  the  said  {trustees),  or  the  survivor  of  them, 
his  executors  or  administrators,  shall  be  a  sufficient  discharge  to 
the  purchaser  or  purchasers  of  the  said  hereditaments  and  premises 
80  to  be  sold  as  aforesaid,  his,  her,  or  their  respective  heirs, 
executors,  administrators  or  assigns,  for  so  much  of  the  purchase 
moneys  as  therein  shall  be  expressed  to  have  been  received,  and 
effectually  exonerate  such  purchaser  or  purchasers,  his,  her,  or 
tlieir  respective  heirs,  executors,  administrators  or  assigns,  from 
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all  retponnbility  with  respect  to  the  application  thereof,  or  frooi  Mo-  iv. 

iiKiuiring  into  the  necessity  or  expediency  of  any  auoh  aaltf  or  ^roai 

ilcs,  or  whether  any  such  default  in  payment  aa  aforesaid  shall  j^ui^iff 

liave  been  made.  ofOrmt«r. 


10.  And  it  is  hebebt  furtheu  declared,  that  every 
ontract,  sale,  disposition,  act,  deed,  conveyance  and  •Murancc  ^^^^^^^^ 

made,  done,  entered  into,   executed  and  perfected  by  the  said  •*»»u  i» 

.  .  equ»ny  valid, 

{tmstets)y  or    the    survivor   of   them,    his    heirs,   executors,  or  noiwiUMtaadjng 
administrators,   of   or   concerning    the    said    hereditaments   and  ^flonear 
premises,  or  any  part  thereof,  shall  be  as  valid  and  effectual  in  **••*■• 
the  law  to  all  intents  and  purposes  whatsoever,  although  the  said 
{grantor)y  his  heirs  or  assigns,  shall  not  concur  therein,  or  execute 
the  same,  or  assent  thereto,  or  shall  expressly  object  to  the  same, 
M  the  same  would  have  been  if  he  had  actually  concurred  therein, 
exeoQted  the  same,  or  assented  thereto. 

11.  And  it  is  hereby  moreover  declared,  that  in  case  pwhiiioii 
the  said  hereditaments  and  premises,  or  any  part  of  the  same  shall  ^I^JjidtMo  of 
be  sold  under  the  |)owcrs  of  sale  hereinbefore  contained,  the  said 
{tmsteetX  and  the   survivor  of  them,  his   executors   or  adminis- 
trators, shall  stand   possessed  of    the  purchase   moneys  arising 
therefrom, 

12.  Upon   trust,  in   the   first   place,  to   discharge   all   such  Tnut  to  nuia 
expenses  as  he  or  they  shall  have  sustained  or  incurred  in  orl^*^^^ 
about  such  sale  or  sales,  or  in  perfecting  the  title  of  the  said***^^ 
hereditaments  and  premises,  or  any  part  thereof,  or  in  enforcing 

the  completion  of  any  contract  respecting  the  same,  or  otherwise 
in  relation  thereto. 


13.  And  ufon  PUBTHBB  trust,  to  lay  out  and  invest  the  To  tet«» 
rendoe  of  the  purchase  moneys  arit»tng  from  the.  sale  of  the 
hereditaments  and  premises,  or  any  rents  and  profits  of  the 


that  may  have  been  received,  in  some  of  the  public  stocks  or  funds, 
or  upon  real  or  Government  securities,  at  interest,  in  the  names 
or  name  of  the  said  (/nwleM),  or  the  survivor  of  them,  his 
executors  or  administrators,  which  said  stocks,  funds  and  securities 
it  sliall  be  lawful  for  thvin  ur  him  to  alter,  vary,  and  traus|ioee 
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No.  IV. 

Grant 
of  an  Annuity 
for  the  Life 
of  Grantor, 

Trust  to'apply 
dividends,  &c. 
in  discharge  of 
annuity,  &c., 
and  as  to 
surplus, 


from  time  to  time,  as  may  be  deemed  expedient;  and  do  and  shall 
stand  possessed  of  the  said  moneys  so  to  be  invested, 

14.  Upon  trust,  by  and  out  of  the  yearly  dividends,  interest 
and  annual  produce  thereof,  and  if  such  yearly  dividends,  interest 
and  annual  produce  shall  be  insuiBcient,  then  in  addition  thereto 
by  calling  in  from  time  to  time  and  disposing  of  a  sufficient  portion 
of  the  principal  moneys  so  to  be  invested,  to  pay  unto  the  said 
[grantee)  and  his  assigns,  the  said  annuity  or  yearly  rent-charge 
when  and  as  the  same  shall  become  due  and  payable,  or  so  much 
thereof  as  shall  be  then  in  arrear  and  undischarged,  and  also  to 
retain  all  such  costs  and  other  expenses  as  shall  have  been  incurred 
by  the  said  (trustees),  or  the  survivor  of  them,  his  heirs,  executors 
or  administrators,  in  or  about  the  execution  of  the  aforesaid  trusts 
or  in  relation  thereto;  and  subject  to  the  trusts  hereinbefore 
declared. 


Upon  trust 
for  grantor 
absolutely. 


Indemnity  to 
trustees. 


15.  Upon  trust  for  the  said  (grantor),  his  executors,  adminis- 
trators and  assigns. 

16.  Provided  always,  and  it  is  hereby  declared  that  the 
said  (trustees),  or  the  survivor  of  them,  his  heirs,  executors  or 
administrators,  shall  not  be  responsible  for  more  moneys  than 
shall  actually  come  to  their  hands  by  virtue  of  these  presents, 
nor  for  any  loss  that  shall  happen  in  or  about  the  execution 
of  the  trusts  herein  contained,  unless  the  same  shall  happen 
through  his  or  their  own  wilful  default.  [Insert  covenant  from 
grantor  with  grantee  to  pay  annuity,  ut  ante.  No,  II.,  clause  12, 
p.  459.] 


Covennnt  from        1 7.  And  the  Said  (grantor)  doth  hereby  for  himself,  his  heirs, 

grantor  that  he  ,..  •  \       ^  •  i    / 

has  good  right  cxecutors  and  admmistrators,  covenant  with  the  said  (trustees), 
convey.  their  heirs  and  assigns,  that  he  the  said  (grantor),  now  hath  in 
himself  good  right,  full  power,  and  lawful  and  absolute  authority 
to  grant  and  release  the  said  hereditaments  and  premises  hereby 
granted  and  released,  with  their  appurtenances,  to  the  uses,  upon 
the  trusts,  and  for  the  ends,  intents  and  purposes  hereinbefore 
limited,  according  to  the  true  intent  and  meaning  of  these 
presents. 
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18.  And  also  timt  th«  same  hereditaments  and  premifea  ahall  No.  iv. 
orinay  frou)  titnu  to  time  remain  and  be  to,  u|)on,  and  fur  the  lame  Gramt 
u«O0,  trusts,  endi»,  intents  and  purpoMtyU  arc  hcreiubcfore  limited,  t^J^i^uA 
expneaed  and  contained,  and  be  peaceably  and  quietly  held  and  9i  Ortmiar. 
enjoyed  accordingly,  without  any  lawful  let,  suit,  eviction,  inter-  Farf  eittli 
ruption  or  disturbance,  of  or  by  the  said  (yrantur)y  or  any  other IfnSiiabmk 
person  or  persons  whomsoever,  and  that  free  from  all  estates,  •"••■^■■•••^ 
rights,  titles,  liens,  charges  and  incumbrances  wlmtsocver. 

19.  And  MOiiKOVER  that  the  said  {grantor)^  and  all  persons  For  fbrtlMr 
whomaoeTer  rightfully  claiming  any  estate  or  interest,  legal  or 
equitable,  in  or  to  the  said  hereditaments  and  premises  hereby 
granted  and  released,  or  any  part  thereof,  shall  and  will  from  time 

to  time,  and  at  all  times,  so  long  as  the  said  annuity  or  annual 
rent-charge  shall  remain  chargeable  on  the  some  hereditamenta 
and  premises,  at  the  request  of  the  said  {trustees^  their  heirs  or 
assigns,  but  at  the  co.ot  of  the  t»aid  ((/rantor),  his  heirs  or  assigns, 
make,  do,  acknowledge,  enter  into,  execute  and  perfect,  or  cause 
or  procure  to  be  made,  done,  acknowledged,  entered  into,  executed 
and  perfected,  all  such  further  and  other  lawful  and  reasonable 
acta,  deeds,  conveyances  and  assurances  in  the  law  whatsoever,  for 
the  more  perfectly  or  satisfactorily  conveying,  assuring  and  con- 
firming the  said  hereditaments  and  premises  hereby  granted  and 
released,  with  their  appurtenances,  to  the  U(*es,  upon  the  trusts, 
and  for  the  ends,  intents  and  pur{x>ses  hereinbefore  limited, 
expressed  and  declared  of  and  concerning  the  same,  according  to 
the  true  intent  and  meaning  of  these  presents,  as  the  said  {trustees), 
their  heirs,  executors,  administrators  or  assigns,  or  his  or  their 
counsel  in  the  law,  shall  require.  [Add  power  to  rrjmrchase, 
ut  ante.  No.  I.,  clause  10,  p.  452 ;  and  if  a  bond  and  warrant 
of  attorney  are  also  given  the  power  to  repurchase  must  he  preceded 
by  the  defeasance  on  the  judgwunt,  fr.,  ut  ib.,  clause  8,  p.  451,  but 
in  either  case  the  following  clause  shall  be  superadded  to  the  power  to 
repurchase,"] 

20.  And  the  said  (tnuttes\  their  heirs  or  assigns,  shall  and  Xrwtota,  ipM 
will,  at  the  request  and  costs  of  the  said  (j/rantor),  his  heirs  l^j!]!]^!^^** 
or  aasigna,  reoonvey  the  said   hereditaments  and   premises,  ory^  pft>of 
so  much  thereof  as  shall   nut  have  been  sold  under  the   iruata •hsiMi km« 


476  CONCISE   PRECEDENTS  IN 

No.  IV.  and  powers  hereinbefore  declared  and  contained,  unto  and  to  the 

Grant  usc  of  the  Said  {grant(n')i  his  heirs  or  assigns,  or  otherwise,  as  he 

fortheUfe  ^"^  ^^1  ^^  direct  or  appoint.     And  further,  that  in  case  the 

<^  Grantor,  g^jcj  hereditaments  and  premises,  or  any  part  thereof,  shall  have 

been  sold;  and  been  SO  sold  and  disposed  of,  and  the  proceeds  of  such  sale  shall 

surplus  moneys  havc  been  invested  upon  the  securities  hereinbefore  mentioned, 

any'such'sde  ^*  interest,  or   upon   any  other  securities   whatsoever,  the  said 

which  shall       (trustees)  for  sale,  or  the  survivor  of  them,  his  executors  or  ad- 
have  been  ..■■,• 
invested.          mmistrators,  shall  and  will  transfer  or  otherwise  effectually  assign 

and  assure  all  such  securities  as  may  then  remain  unappropriated 

to  the  purposes  aforesaid,  unto  the  said  {grantor),  his  executors, 

administrators  or  assigns. 

In  witness,  &c. 
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No.V. 


CONDITIONAL  SURRENDER  OP  COPYHOLD  PREMISES,  UPON 
TRUST,  BY  SALE  OR  MORTGAGE  TO  SECURE  THE  DUE 
I'AYMKNT  OF  AN  ANNUITY.  PAYABLE  DURING  THE  LIFE 
OF  THE  GRANTOR.  VARIATION,  VVHKKE  THERE  IS  A  TRUST 
FOR  THE  INVESTMENT  OF  MONEYS  ARISING  FROM  SUCH 
SALE  OR  MORTGAGE. 


1.  Parties. 

'i.  ReciUl  tbftt  iin^ntor  has  been  «(!• 
mitted  tcDsnt  of  copj'hold  pre> 


Of  •greement  for  puitbase  of 
por.uitjr. 

Testatum,  bj  which  fprantor  core- 
nanti  to  surrender  copyhold 
premises. 

Proviso  that  all  sales  or  mortgiftes 
shall  be  equally  effectual,  id> 
though  the  grantor  shall  not 
concur  therein. 


6.  Covenant  from  (grantor  that  he  has 

good  right  to  surrender. 

7.  For  peaceable  enjoyment  and  free- 

dom from  incumbraocM. 

8.  For  further  assurance. 


Substituted  OauM. 

A.  Trust  for  investing  surulus  moneys 
which  may  be  raisea  by  sale  or 
mortgage. 


1.  THIS  INDENTURE,  made  the       day  of        A.D.  18    ,  h^ias. 
Between  (yraiiAw),  of,  &c,  of  the  one  part,  and  (^ojilrr),  of,  &c., 
of  the  other  part 


2.  WiiEBEAS  at  a  Court  Baron,  holden  in  and  for  the  manor  of  Bsdtal  tkai 
A.,  in  the  county  of  B.,  on  the        day  of  ,  the  said  (j/ramtor)  EUT*  ^ 

waa  admitted  tenant  of  the  copyhold  measuag«a  or  tenementa, 
Iand«  and  premises  specified  and  set  forth  in  the  schedule  here« 
unto  annexed ;  to  hold  the  same  unto  him  the  said  (grantor)  and 
his  ositigns  during  the  term  of  hiii  life,  at  tlio  will  of  the  lord, 
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No.  V. 

Conditional 

Surrender  of 

Copyhold 

Premises. 

Of  agreement 
for  purchase  of 
annuity. 


according  to  the  custom  of  the  said  manor,  subject  to  the  rents, 
heriots,  duties,  suits  and  services,  therefore  due  and  of  right 
accustomed. 

3.  And  whereas  the  said  {grantee)  hath  agreed  with  the  said 
(jgrantor)  for  the  purchase  of  an  annuity  of  151.,  to  be  paid  to  the 
said  {grantee),  his  executors,  administrators  and  assigns,  for  the 
term  of  ninety-nine  years,  if  the  said  {grantor)  shall  so  long  live,  at 
the  price  of  850/.,  such  annuity  to  be  secured  by  a  surrender  of 
the  said  copyhold  premises,  and  by  the  bond  of  the  said  {grantor) 
in  the  penal  sura  of  1,600/.,  bearing  even  date  herewith,  and  by  a 
warrant  of  attorney  of  the  same  date,  executed  by  the  said 
{grantor),  authorizing  certain  attorneys  therein  named  to  enter  up 
judgment  against  him  in  Her  Majesty's  Court  of  Common  Pleas 
at  Westminster,  at  the  suit  of  the  said  {grantee),  in  an  action  of 
debt  upon  the  said  bond,  for  the  sum  of  1,600/.  and  costs  of 
suit. 


Testatum,  by 
which  grantor 
covenants  to 
surrender 
copyhold 
premises. 


4.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
850/.  sterling,  paid  by  the  said  {grantee)  to  the  said  {grantor)  on 
the  execution  hereof,  the  receipt  of  which  the  said  {grantor) 
hereby  acknowledges,  and  therefrom  doth  by  these  presents 
release,  exonerate,  and  for  ever  discharge  the  said  {grantee),  his 
heirs,  executors,  administrators  and  assigns,  he,  the  said  {grantor), 
doth  hereby  for  himself,  his  heirs,  executors  and  administrators, 
covenant  with  the  said  {grantee),  his  executors,  administrators  and 
assigns,  that  he,  the  said  {grantor),  will,  at  the  request  of  the  said 
{grantee),  his  executors,  administrators  or  assigns,  but  at  the  costs 
of  the  said  {grantor),  eiFectually  surrender  into  the  hands  of  the 
lord  or  lady  of  the  said  manor  for  the  time  being  according  to  the 
custom  of  the  said  manor,  all  the  copyhold  messuages  or  tene- 
ments, lands  and  premises  specified  and  set  forth  in  the  schedule 
hereunto  annexed,  with  their  appurtenances,  to  the  use  of  the 
said  {grantee),  his  executors,  administrators  and  assigns,  for  the 
term  of  ninety-nine  years,  if  the  said  {grantor)  shall  so  long  live, 
to  be  holden  at  the  will  of  the  lord  according  to  the  custom  of  the 
said  manor,  upon  condition  that  if  the  said  {grantor),  or  his 
assigns,  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
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I  atUee)^  hU  exocutora,  adroinUtrators  or  aarigiw,  the  said  annuity 
•  t  75L  nt  the  time  and  in  manner  specified  and  aet  forth  in  tho 
.  aidition  of  the  said  hereinbefore  recited  bond,  then  the  said  sur- 
render i^hnll  be  Toid.  But  in  case  default  shall  be  made  in  pay- 
ment of  the  said  annuity  according;  to  the  condition  of  such  lK)nd, 
then  the  saiil  (yrantee^  his  executors,  administrators  or  assigns, 
shall  stand  and  be  poaaeeaed  of  the  said  copyhold  meeeuagea  or 
tenements,  hereditaments  and  premises,  upon  trust,  by  and  out 
of  the  rents  and  profits  of  the  same  premises,  or  any  part  or  parts 
thereof^  or  by  sale  or  mortgage  thereof,  or  of  any  part  or  parts 
thereof,  and  by  all,  any  or  either  of  the  ways  and  means  aforesaid, 
raise  and  levy  such  sum  and  sums  of  money  as  shall  be  sufficient 
to  pay  the  said  annuity,  or  so  much  of  the  same  as  shall  from  time 
to  time  be  in  arrear  at  the  time  specified  for  payment  in  the 
condition  of  the  said  bond,  and  also  all  such  costs  and  ex{>enses  as 
the  said  {yrantee\  his  executors,  administrators  or  assigns,  shall  pay 
or  incur  by  reason  of  the  nonjjayraent  of  the  said  annuity  or  any 
part  thereof,  or  in  relation  thereto ;  and  to  pay  and  apply  the 
moneys  so  raised  and  levied  accordingly,  (a) 


yu.  r. 


(a)  It  ia  sofnetimes  considered  sdvismhle  to  insert  a  trust  for  inresting  the 
■uiplos,  for  which  the  folloiring  cUuse  will  be  well  adapted : — 

A.  **  Akd  upon  ruRTiiER  TRUST,  to  lay  out  and  invest  the  inut  for 
rendoe  of  the  moneys  to  arise  from  such  sale  or  sales,  mortgage  or  In^J^urn 
mortgagee,  and  such  of  the  rents  and  profits  of  the  said  copyhold  *^  ■*•/  ^ 
premises  as  shall  have  been  received  in  rcs{>ect  thereof  in  the  mean-  or  nMrttii(«h 
time,  in  some  of  the  public  stocks  or  funds,  or  upon  Government 
securities,  or  by  way  of  mortgage  of  freehold,  leasehold  or  copy- 
hold estates,  to  be  situate  in  England  or  Wales,  but  not  in  Ireland, 
in  the  name  of  the  said  (yraa/^f ),  his  executors,  administrators  or 
assigns,  and  which  said  stocks,  funds  and  securities  it  shall  be 
lawful  for  the  said  {tnutef\  his  executors,  administrators  or  assigns, 
to  alter,  vary  and  transpoae  aa  they  or  he  shall  think  fit,  and  do 
and  shall  stand  and  be  poaaeised  thereof,  upon  tki'st,  by  and  out 
of  the  interest,  dividends,  and  annual  produce,  if  suflident,  and,  if 
insufficient,  then  by  selling  out  or  calling  in  a  sufficient  portion  of 
the  principal  moneys  so  to  be  invested,  to  retain  and  pay  to  himself 
and  themselves  the  said  annuity,  when   and   as  the   sanie   shall 
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No.  V. 

Conditional 

Surrender  of 

Copyhold 


Proviso  that 
all  sales  or 
mortgages  shall 
be  equally 
effectual 
although  the 
grantor  shall 
not  concur 
therein. 


5.  Provided  adways,  and  it  is  hereby  declared,  that  all 
contracts,  sales,  mortgages,  surrenders,  acts,  deeds,  conveyances 
and  assurances,  which  shall  be  entered  into,  made,  done,  or  exe- 
cuted by  the  said  {grantee),  his  executors,  administrators  or  assigns, 
of  or  relating  to  the  said  copyhold  messuages  or  tenements,  here- 
ditaments and  premises,  or  any  part  thereof,  shall  be  valid  and 
effectual  in  the  law  to  all  intents  and  purposes,  although  the  said 
{grantor)  or  his  assigns  shall  not  execute  the  same  or  concur  therein, 
or  shall  expressly  object  to  the  same,  as  if  the  said  (grantor)  had 
duly  executed  the  same,  and  concurred  therein,  and  assented  thereto. 
[Insert  clause  of  indemnity  to  purchasers  and  mortgagees^  and  also 
to  grantee  ;  AND  covenants  from  grantor  for  payment  of  annuity,  ut 
ante,  No.  IL,  clause  12,  p.  459.] 


Covenant  from  6.  And  ALSO,  that  he  the  Said  {grantor)  now  hath  in  himself 
has  good  right  good  right  to  Surrender  or  otherwise  assure  the  said  copyhold 
to^surrender,  messuages  or  tenements,  lands  and  premises,  to  the  use  of  the  said 
{grantee),  his  executors,  administrators  and  assigns,  for  the  term 
of  ninety-nine  years,  determinable  as  aforesaid,  upon  the  trusts, 
and  for  the  ends,  intents  and  purposes  hereinbefore  declared  and 
expressed,  according  to  the  true  intent  and  meaning  of  these 
presents. 


For  peaceable 
enjoyment  and 
freedom  from 
tncambrances. 


7.  And  further,  that  the  same  copyhold  premises  shall  or 
may,  from  time  to  time,  be  peaceably  and  quietly  held  and  enjoyed 
accordingly,  without  let,  hindrance,  inteq)osition,  molestation,  or 
denial  of  or  by  the  said  {grantor),  or  any  other  person  or  persons 
whomsoever ;  and  that  free  from  all  incumbrances  whatsoever, 
made  or  created  by  the  said  {grantor),  or  any  other  person  or 
persons,  by,  through,  or  with  his  acts,  means,  default,  privity  or 
procurement. 


become  payable,  together  with  all  such  costs  and  expenses  as  he 
or  they  shall  or  may  pay  or  incur  in  the  execution  of  the  trusts 
hereby  created;  and  subject  thereto  upon  trust  for  the  sole  use 
and  benefit  of  the  said  {grantor),  his  executors,  administrators  and 
assigns. 
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8.  And   morpx)VER,  that  the  said  {grantor\  and  all  penons       IU.V. 
rightfully  claiming   under  him,  will  from  time  to  time,  and  at     fnfflY^rf 
all   timea  hereafter,   at   the   request   of   the   aaid   {granlee\   hia  ^"cZ^Hal^ 
executors,   administrators  or  astfigns,   but  at   the  costs  of   the     Prmitm. 
■aid  (^ranU/r)t  his  executors,  administrators  or  assigns,  enter  into  PorfanW 
and  execute  all  such  further  surrenders,  and  all  otlicr  acts  and  *"°" 
aasuranoM  in  the  Uw  whatsoever,   for   the    more   perfectly  or 
■atiafactorily    surrendering    and     assuring     the     said     copyhold 
messuages  or  tenements,  lands  and  premises,  with  their  appurte- 
nances, to  the  use  of  the  said  {grantee)^  his  executors,  adminis- 
trators and  assigns,  for  the  term  of  ninety-nine  years  determinable 
as  aforesaid,  on  the  conditions,  upon  the  trusts,  and  for  the  ends, 
intents  and  purposes  hereinbefore  mentioned,  declared  and   ex- 
pressed of  and  concerning  the  some,  according  to  the  true  intent 
and  meaning  of  these  presents,  as  the  said  {grantee\  his  executors, 
administrators  or  assigns,  or  his  or  their  counsel  in  the  law,  shall 
require.     [Add  clauses  that  no  execution  shall  issue  on  judgment  until 
some  half-yearly  payment  shall  be  in  arrear;  THAT  it  shall  not  be 
necessary  to  revive  judgment^  ^c. ;  AND  THAT  after  grantor's  decease 
amd  payment  of  emnuity,  ^x.  grantee  will  acknowledge  satisfaetum  of 
judgment;  AND  proviso  empoweriny  grantor  to  repurchase ,  ut  ante, 
Na  I.,  clauses  8,  9,  10,  pp.  451,  452.] 

In  witness,  &c 
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No.  VI. 


REGRANT  OF  AN  ANNUITY  FROM  THE  GRANTEE  TO  THE 
GRANTOR,  AND  SURRENDER  OF  A  TERM  OF  NINETY -NINE 
YEARS,  DETERMINABLE  ON  THE  GRANTOR'S  LIFE. 


1.  Parties. 

2.  Recital  of  deed  creating  annuity. 

3.  Of  agreement  for  redemption  of 

annuity. 

4.  That  all  arrears  of  annuity  have 

been  discharged. 


5.  Testatum. 

6.  Surrender  of  term. 

7.  Covenant  from  grantor  and  trustee 

that  they  have   done  no  act  to 
encumber. 


Parties. 


Recital  of 
deed  creating 
unnoity 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  185  , 
Between  {grantee),  of,  &c.,  of  the  first  part,  and  {trustee),  of,  &c., 
of  the  second  part,  and  {grantor),  of,  &c.,  of  the  third  part. 

2.  Whereas  by  indenture  dated  the  day  of  18  , 
made  between  the  said  {grantor),  of  the  first  part,  the  said  {grantee) 
of  the  second  part,  and  the  said  {trustee)  of  the  third  part,  it  is 
witnessed  that,  in  consideration  of  the  sum  of  2,400i  sterling, 
paid  by  the  said  {grantee)  to  the  said  {grantor),  the  said  {grantor) 
did  thereby  grant  and  confirm  unto  the  said  {grantee),  his  executors, 
administrators,  and  assigns,  one  annuity  or  annual  sum  of  200/., 
to  be  issuing  out  of  all  (Describe  parcels.)  To  hold  the 
same  unto  the  said  {grantee),  his  executors,  adminit-trators  and 
assigns,  thenceforth  during  the  life  of  the  said  grantor,  free  from 
all  deductions,  by  equal  quarterly  payments  as  therein  expressed, 
together  with  such  proportionate  part  of  the  said  annuity  as  should 
accrue  between  the  last  quarterly  day  of  payment  and  the  day  of 
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the  daOMM  of  the  mid  (jrantor.)     And  IT  IB  (by  the  now  reciting      2<«  vi. 
indenture)  AIJU)  witnkm4ki>  that,  for  the  more  eflrectually  securing  tiifrmai^m 
the  said  annuity,  and  for  the  couMdcratiuns  thereinbefore  expressed,    IkTrYmuuT 
the  said  grantor  did  thereby  dcnjisc  unto  the  said  {tru*tff\  his  toUagfiior. 
executors,    administrators    and    assigns,    all    and    mngular    the 
messuages  or   tenements,   lands   and   premises   thereby   charged 
with  the  said  annuity,  to  hold  the  same  with  the  appurtenances 
unto  the  aaid  {trustee)^  his  executors,  administrators  and  assigns, 
from  thenceforth,  for  the  term  of  ninety-nine  years,  if  the  said 
(grantor)  should  so  long  live,  without  imi>eachment  of  waste,  so 
far  as   the    said  {grantor)  could    confer  that  privilege,  u{K>n  the 
trust  therein  declared  for  secnrin;;  the  due  payment  of  the  said 
annuity.     And  the  now  reciting  indenture  also  contdins  a  proviso, 
enabling  the  said  (ffrantor),  at  any  time  after  the  expiration  of 
two  years  from  the  date  thereof,  to  reileem  or  rcpurcha.*c  the  same 
annuity  upon  the  terms  and  conditions  therein  mentioned. 

5.  Akd    wueueas   the    said   (grantor)   hath    contracted   and  of  n^vrmmt 
i^p«ed  with  the  said  {grantee)  for  the  redemption  or  repurchase  Jf'.m.^u**^ 
of  the  aaid  annuity,  at  the  price  of  2,400^ 

4.  And  whekbas  all  arrears  of  the  said  annuity  have  been  duly  That  an 
paid  and  satisfied  up  to  and  including  the  day  of  the  date  of  thene  ha!^  hm 
presents,  as  the  said  {grantee)  doth  hereby  testify  and  acknowledge,  •^^••^•t^ 

6.  Now  Tins  Indkntuhb  witkkssktii,  that  in  pursuance  of  Tartatm. 
the  said  recited  contract,  and  in  consideration  of  the  sum  of  2,400/. 
sterling,  {>aid  by  the  said  {grantor)  to  the  said  {grantee)  on  the 
•zeoutioD  hereof,  the  receipt  of  which  the  said  {gnutUe)  hereby 
•eknowledgea,  and  also  that  the  same  is  in  full  for  th«  redemption 
or  repurchase  of  the  said  annuity,  and  therefrom  doth  release, 
exonerate  and  for  over  discharge  the  said  {grantor),  his  hein^ 
exeottton, administratort  and  assigiM;  He  the  said  (grantee)  doth 
by  these  presents  grant,  rdense,  remise  and  for  ever  quit  claim  unto 
the  said  (gramtcr),  his  lieirs,  executors,  administrators  and  assigns, 
ALL  that  the  said  annuity  or  annual  sum  of  200/.,  so  granted  tu 
the  said  {gratttee\  his  executors,  adminislrators  or  assigns,  duriqg 
the  life  of  the  said  {granior\  in  and  by  the  said  hereinbefore  redted 
indenture  as  aforeeoid,  with  all   the  powers  and   remrdiee  f<tr 

voi«   IL  2  1 
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No.  VI.      securing  and  enforcing  the  due  payment  of  the  same ;  and  all  the 

Jiegrant  of  an  estate,  right,  title  and  interest,  both  legal  and  equitable,  of  him 

"^SITGraCtT  *^®  ^^^^  (grantee)  therein.     To  THE  INTENT  that  the  same  an- 

to  the  Grantor,  nuity  may  become  merged  in  the  freehold  of  the  said  hereditaments 

and  premises  so  charged  therewith  as  aforesaid,  and  to  and  for  no 

other  use,  trust,  end,  intent  or  purpose  whatsoever. 


Surrender  of 
term. 


6.  And  this  Indenture  further  witnesseth,  that  in  con- 
sideration of  the  premises,  and  also  in  consideration  of  the  sum  of 
5s.  paid  by  the  said  (grantor)  to  the  said  (trustee)  on  the  execution 
hereof,  the  receipt  of  which  is  hereby  acknowledged,  he  the  said 
(trustee),  at  the  request  and  by  the  direction  of  the  said  (grantee) 
(testified  by  his  being  a  party  hereto),  doth  by  these  presents 
surrender  and  yield  up,  and  also  assign  unto  the  said  (grantor)  and 
his  heirs,  ALL  those  the  aforesaid  messuages  or  tenements,  lands 
and  premises,  comprised  in  the  said  term  of  ninety-nine  years, 
determinable  as  aforesaid,  with  all  and  singular  the  rights,  privileges 
and  appurtenances  thereunto  belonging  ;  And  all  the  estate,  right, 
title  and  interest,  both  legal  and  equitable,  of  him  the  said  (trustee) 
therein ;  To  the  intent  that  the  said  term  of  ninety-nine  years, 
determinable  as  aforesaid,  may  become  merged  in  the  freehold  and 
reversion  of  the  same  hereditaments  and  premises  therein,  com- 
prised, and  to,  for,  and  upon  no  other  use,  trust,  end,  intent  or 
purpose  whatsoever. 


Covenant  from  7.  And  each  of  them  the  said  (grantee)  and  (trustee),  so  far  as 
tmstee'^that  affccts  his  own  acts  and  deeds  only,  but  not  further  or  otherwise, 
tiiey  have  done  ^oth  hereby  for  himself,  his  heirs,  executors  and  administrators, 

no  act  to  •'  ,  ,  ^  _  ' 

incumber.  Separately  covenant  with  the  said  (grantor),  his  heirs  and  assigns, 
that  they  the  said  (grantee)  and  (trustee)  respectively  have  not 
done  or  permitted,  or  willingly  or  knowingly  suffered,  or  been 
party  or  privy  to  any  act,  deed,  matter  or  thing  wliatsoever, 
whereby  or  by  reason  or  means  whereof  the  said  messuages  or 
tenements,  lands  and  premises,  comprised  in  the  said  term  of 
ninety-nine  years,  determinable  as  aforesaid,  and  so  surrendered  as 
hereinbefore  mentioned,  are,  is,  can,  shall  or  may  be  impeached, 
charged  or  incumbered  in  any  manner  howsoever. 


In  witness,  &c. 
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Section  XIV. 
POST  OBIT  BONDS. 


.Su.  L — FoBM  or  A  Porr  Obit  Boxo. 


No.  II.— DbtbjUAiicb   or  a   WABt-tsT   or  Attobhkt  to   accompaxt 
roEXionio  SBCOBrrr. 


No.  in. — Po«T  Obit  Bono  m  comiokbatiox  or  tub  Bblba<b  or  a  Debt. 
Ko.  rV. — Mbmobavdcm  or  thb  delivbbt  or  a  Poct  Osrr  lioKO  muj.bi>  or 

tX  AS  KwTEUirK.  I»T(>  Tlik  CL'«T<JPT  Or  A  DBrOSITABT,  TO  BB  KKPT  BO 
■BAUUI  Ur  ODBIMU  THB  LimiMB  or  THB  TABTt  trPON  WHOBB  DBCBABB 
IT   U  TO   BBCOMB   rATABI4^   DBUns  BOONBB   RbDBBMKD. 


2    I    2 
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FORM  OF  A  POST  OBIT  BOND. 


Recital  of  contract  to  purchase 
IjOOOZ.  upon  the  contingency 
of  the  obligor  surviving  his 
father. 


2.  That  payment  is  to  be  secured  by 

post  obit  bond. 

3.  Condition. 


[Insert  exordium,  ut  ante,  Part  V.,  Sect.  XI.,  clause  1,  p.  405.] 


Recital  of  1.  Whereas  the  SkboYe-named  {oMiffee)  has  agreed  with  the  said 

purch^e  {obUgor)  for  the  purchase  of  the  sum  of  1,000/.,  to  be  paid  to  the 

1,000/.  upon      g^j^j  (obliaee),  his  executors,  administrators  or  assigns,  in  case  the 

the  contingencj  \        ^     /'  '  ^  ^  o 

of  the  obligor  said  {obligor)  shall  happen  to  survive  his  father  {father's  name, 
description,  and  place  of  abode),  but  not  otherwise,  for  the  sum  of 
550Z.,  in  pursuuiice  of  which  agreement  the  said  {obligor)  hath  this 
day  paid  unto  the  said  {obligee)  the  sum  of  550/.  sterling,  the 
receipt  of  which  the  said  {obligor)  doth  hereby  acknowledge. 


snrviving  his 
father. 


That  payment        2.  And  WHEREAS  it  was  upon  the  treaty  for  the  said  purchase 

is  X.0  b^  scciirCQ 

by  post  obit       also  agreed,  that  the  payment  of  the  said  sum  of  1,000/.  upon  the 
°  ■  happening  of  the  aforesaid  event,  should  be  secured  by  the  bond  of 

the  said  {obligor),  with  a  condition  to  be  thereunder  written  to  the 
effect  hereinafter  contained. 


Condition.  3.  Now  THE  CONDITION  of  the  above-writtcn  bond  is  such, 

that  if  the  above-bounden  {obligor)  shall  happen  to  survive  hifl 
father,  the  said  {father's  name),  and  the  said  {obligor),   his  heirs. 


I 
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ezeouton  or  adminittnitore,  shall  within  the  space  of  six  calendar       N«.  l. 
moDtha  next  after  the  decease  of  the  said  (father),  well  and  truly     ron»  ^  • 

paj    or   caiue  to  be  paid  unto  the  said  {obligee),  his  executors,        

administrators  or  assigns,  the  said  sum  of  1,000/L  sterling ;  or,  in 
case  the  said  {obUgor)  should  happen  to  die  in  the  lifetime  of  the 
said  (father),  then  the  above-written  bond  to  be  void,  otherwise 
to  continue  in  full  force  and  virtue. 


488  CONCISE   PKECEDENTS  IN 


No.  II. 


DEFEASANCE  OF  A  WARRANT  OF  ATTORNEY  TO  ACCOMPANY 
THE  FOREGOING  SECURITY. 


1.  Recital  of  bond.  I    2.  Defeasance. 


[Insert  common  form  of  warrant  of  attorney y  ut  ante,  Part  V., 
Section  XI.,  No.  I.,  clause  1,  p.  414.] 

Recital  of  bond.  1.  Whereas  by  a  bond  under  the  hand  and  seal  of  the  said 
{obligor),  bearing  even  date  with  the  above-written  warrant  of 
attorney,  the  said  (obligor)  became  bound  to  the  said  {obligee)  in 
the  penal  sum  of  2,000/.,  conditioned  to  be  void  in  case  the  said 
{obligee)  should  happen  to  survive  his  father  {father's  name,  de- 
scription, and  place  of  abode),  and  the  said  {obligor),  his  heirs, 
executors  or  administrators,  should,  within  the  space  of  six  calendar 
months  next  thereafter,  pay  unto  the  said  {obligee),  his  executors, 
administrators  or  assigns,  the  sum  of  1,000/.  sterling,  or  in 
case  the  said  {obligor)  should  happen  to  die  in  the  lifetime  of  the 
said  {father.) 

Defeasance.  2.    NoW    IT     IS     HEREBY    DECLARED,    that    the   aboVC-written 

warrant  of  attorney,  and  the  above-mentioned  bond,  are  given  as 
a  security  for  the  payment  by  the  within-named  {obligor),  his  heirs, 
executors  or  administrators,  unto  the  said  {obligee),  his  executors, 
administrators  or  assigns,  of  the  said  sum  of  1,000/.  sterling,  in 
case  the  said  (obligor)  should  happen  to  outlive  the  said  (father) ; 
the  same  sum  to  be  paid  within  six  calendar  months  next  after  the 
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deoeMe  of  the  said  (/aiJktr);  akd  it  u  also  dbclabbd  amd       m».u. 
AOkKcu,  that  no  execution  thAll  be  iMued  or  taken  out  upon  any  Mmtrnm^ 
judgment  to  be  entered   up  under  the  above-written  warrant  of    ^n,,,^  J 
attorney,  unleM  the  said  {obligor)  should  be  living  at  the  time  of  *^ 
thu  decease  of  the  said  {father)^  and  not  in  tlmt  event  unless  or 
until  the  whole  or  some  portion  of  the  said  sum  of  1,000/.  shall 
remain  owing  within  six  calendar  months  next  after  the  decease  of 
the  said  (yWt/4«r) ;  akd  also,  that  in  case  the  said  {obligor)  should 
happen  to  outlive  the  said  {Jather\  and  the  said  sum  of  1,000/. 
or  any  part  thereof  should  remain  unpaid  for  the  space  of  six 
calendar  montlis  next  after  the  decease  of  the  said  {father),  THEN 
and  in  sucli  caM   it   shall  be   lawful  fur   the   said   {obligee),    his 
cxecuturs,  aduiiuidtrators  or  assigmi,  to  sue  out  execution  or  exe- 
cutions upon  or  by  virtue  of  the  said  judgment,  for  the  whole  or 
so  much  of  the  said  sum  of  1,000/.  as  shall  remain  due,  and  all 
•noh  costs,  damages  and  expenses  as  the  said  {obligee),  his  execu- 
tors,  administrators  or  assigns,  shall  or  may  incur,  bear,  sustain 
pay  or  be  put  unto,  for  or  on  account  of  the  nonpayment  of  the 
said  sum  of  1,000/.  or  any  part  thereof;  and  also  that  in  case  the 
said  {obligor)  should  not  be  living  at  the  time  of  the  decease  of  the 
said  {father),  or  in  case  the  said  {obligor)  should  happen  to  BoryiTe 
the   said  {father),  after   full   payment  of  the  said  {obUgee),  his 
executors,  administrators  or  assigns,  of  the  said  sum  of  1,000/., 
and  of  all  such  costs,  damages  and  expenses  as  aforesaid,  ho  the 
•aid  {obligee),  his  executors,  admiuistrators  or  assigns,  will  acknow- 
ledge satisfaction  of  the  said  judgment  upon  the  record  thereof,  in 
due  form  of  law,  and  do  all  such  further  acts  as  may  be  necessary 
for  extinguishing  all  rights  and  remedies  under  the  said  judgment, 
and  all  executions  thereupon. 
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No.  III. 


POST  OBIT  BOND  IN  CONSIDERATION  OF  THE  RELEASE  OF 

A  DEBT. 


Recital  of  debt,  and  of  obligor's 
inability  to  discharge  the  same 
during  his  father's  lifetime ; 
of  agreement  to  release  obligor 
therefrom  upon  his  giving    a 


post  obit   bond    payable  upon 
his  father's  decease. 

2.  That  obligee  has    released  obligor 

from  the  debt. 

3.  Condition. 


[Insert  exordium,  ut  antcy  Part  V.,  Section  XI.,  No.  L, 
clause  1,  p.  405.] 

1.  "Whereas  upon  an  account  this  day  made  up  and  stated, 
between  the  above-bounden  {obligor)  and  the  above-named  {obligee), 
the  said  {obligor)  appeared  to  be  justly  and  truly  indebted  to  the 
said  {obligee)  in  the  sum  of  3,750/.  which  the  said  {obligor)  being 
unable  to  discharge  until  the  decease  of  his  father  {fathers  name), 
tlie  said  {obligee),  in  consideration  that  the  said  {obligor),  his  heirs, 
executors  or  administrators,  will,  within  six  calendar  months  next 
after  the  decease  of  the  said  {father),  pay  unto  the  said  {obligee), 
his  executors,  administrators  or  assigns,  the  sum  of  7,400/.,  hath 
agreed  to  release  the  said  {obligor)  from  the  said  sum  of  3,750/. ; 
and  also  to  authorize  the  said  {obligor)  to  buy  up  such  expectant 
sum,  or  any  part  or  parts  thereof,  at  any  time  during  the  lifetime 
of  the  said  {father),  as  hereinafter  mentioned. 

That  obligee  2.  And  WHEREAS,  in  pursuance  of  the  said  agreement,  the  said 

obiipor  from       {obUgee)  hath,  by  deed  poll  under  his  hand  and  seal,  bearing  date 

tba  debt. 


Becital  of  debt, 
and  of  obligor's 
inability  to 
discharg:e  the 
same  during  his 
father's 
lifetime  ;  of 
agreement  to 
release  obligor 
therefrom,  upon 
his  giving  a 
post  obit  bond, 
payable  upon 
his  father's 
decease. 
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the  (ky  next  before  the  day  of  the  dftte  of  the  eboTo-written  boud,     »•-  "'♦ 
iiilMintl  the  Mid  {obligor)  firom  the  Mid  debt  or  luro  of  3,750iL,  /WcM 
mnd  of  and  from  all  action*,  tfuita,  cliuma  and  doioand*,  in  ra^Met^^^^l^^,^ 
of  the 


3.  Now  TUB  Condition  of  the  above-writtco  bond  ia  such 
that  if  the  above-bounden  {obligor),  hi«  heirs,  executon,  adminie- 
trmtors  or  aangoa,  ahall,  within  the  space  of  aiz  calendar  montha 
next  after  the  decease  of  the  said  {father)^  well  and  truly  pay,  or 
oaoee  to  be  pud,  unto  the  Mid  {obUgee\  his  executors,  adminis- 
trators or  aMigns,  the  sum  of  7,400/.  sterling;  or,  if  the  aaid 
{Migar)  shall,  at  any  time  during  the  lifetime  of  the  said  {father), 
be  dettrous  to  redeem  the  said  expectant  sum  of  7,400t  or  any 
part  of  the  same,  and  shall  give  days  previous  notice  thereof 

in  writing  to  the  said  {obligee),  his  executors,  administrators  or 
assigns,  or  leave  the  same  at  his  or  their  last  or  usual  place  of 
abode  or  business  in  England,  and  shall  at  the  end  of  days 

after  which  such  notice  shall  be  given,  well  and  truly  pay  or  oaoee 
to  be  paid  unto  the  said  {obligee),  his  executors,  adminislrators  or 
asagns,  such  sum  or  sums  of  money  as  the  Actuary  for  the  time 
bebg  of  the  Law  Pbopebty  Assdbance  and  Tkust  Society 
ttliall  deem  a  reasonable  price  for  such  total  or  partial  redemption, 
as  the  case  may  be,  at  the  time  of  such  redemption ;  and  ai^so, 
in  the  event  of  any  such  total  or  partial  redemption  as  aforesaid, 
if  the  said  {obligor),  his  heirs,  executors  or  administrators,  shall, 
within  six  calendar  months  after  the  decease  of  the  Mid  {f<Uher)y 
well  and  truly  pay  or  cause  to  be  paid  unto  the  sud  {obligee)^  his 
executors,  administrators  or  assigns,  so  much  of  the  said  sum  of 
7,400^  as  shall  not  have  been  so  redeemed  as  aforesaid,  tucn,  or 
in  either  of  the  above-mentioned  cases,  the  above-written  bond 
to  be  void,  otherwiee  to  continue  in  full  force  and  virtue. 
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'No.  IV. 


MEMORANDUM  OF  THE  DELIVERY  OF  A  POST  OBIT  BOND, 
SEALED  UP  IN  AN  ENVELOPE,  INTO  THE  CUSTODY  OF  A 
DEPOSITARY,  TO  BE  KEPT  SO  SEALED  UP  DURING  THE 
LIFETIME  OF  THE  PARTY  UPON  WHOSE  DECEASE  IT  IS  TO 
BECOME  PAYABLE,  UNLESS  SOONER  REDEEMED. 


1.  Recital  of  bond. 

2.  Of  agreement  that  bond  shall  be 

sealed  up  and  deposited. 

3.  Declaration  that  bond    shall    be 

kept  sealed  up  during  the  life- 


time of  the  party  upon  whose 
decease  it  is  to  become  payable, 
unless  sooner  redeemed. 

4.  Proviso,  that  if  partially  redeemed, 
the  amount  shall  be  endorsed 
upon  the  bond. 


Eecitalof  bond.       I.  Whereas  {obligor),  of,  &c.,  by  bond  in  writing  under  his 
hand  and  seal,  dated  on  or  about  the  day  of  ,  became 

bound  to  {obligee\  of,  &c.,  in  the  penal  sum  of  £  ,  condi- 

tioned to  be  void  if  the  said  (obligor)  should  be  living  at  the  time  of 
the  decease  of  his  father,  {father^s  name\  and  should  pay  or  cause 
to  be  paid  unto  the  said  {obligee),  his  executors,  administrators  or 
assigns,  within  six  months  after  the  decease  of  the  said  {father), 
the  sum  of  1,000/.  sterling,  or  if  the  said  {obligor)  should  happen 
to  die  in  the  lifetime  of  the  said  {father.) 


Of  agreement  2.  And  WHEREAS  it  has  been  agreed  between  the  said  {obligor) 
be  wS^up^*"  and  {obligee),  that  the  said  bond  shall  be  sealed  up  in  an  envelope, 
and  deposited,    ^nd  delivered  into  the  custody  oi  {depositary),  of,  &c.,  to  be  retained 

by  him,  subject  to   the   conditions   and   restrictions  hereinafter 

mentioned,  which  hath  been  done  accordingly. 
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3.     Now    TRKRBrOBK     BK     IT     KEMBMBBRBD,    that    Um    Mid         ** '^- 

{oUiffor)  and  (Mhee)  do  h«rebj  te«tify,  declare  and  agree,  that  Mt  mniin 
the  aaid  bond  U  m  delivered  to  the  said  (depositary)  ae  aforeeaid,  y«iVi««Mi 
TO  TUB  INTKNT  that  he  the  Mid  {dtponlaiy).  Wit  executors  or  ^  ^^jf^-j 
administrators,  shall  nnd  will  keep  and  preserve  such  bond  so  sealed  "'»"'*•!• 
up  in  the  tune  statt*  that  it  wuh  so  delivered  to  hiiu  as  aforesaid  iMwUwifaw  itt 
during  the  lifetime  of  the  Mid  {faUur\  unlets  in  the  n>eaBtiine  ^  — i~i  -y 
the  said  {oLUgor)  should  redeem  the  said  sum  of  l,000iL  thereby  ■j^'* 'jifcj, 


secured,  iu  pursuance  of  the  power  to  that  effect  contained  in  the  W*J 
conditiou  annexed  to  the  mid  bond,  and  in  which  case  the  said  b  to 


bond  Bimll  be  delivered  over  to  the  Mid  {obligor)  to  be  cancelled,  ^^^mt 
But  in  ca*ic  the  said  sum  of  1 ,000^!.  should  remain  unredeemed  '•^••■■^ 
at  the  time  of  the  death  of  the  said  {father),  then  the  said 
(depositary),  bis  executors  or  administrators,  u{K>n  such  death  as 
aforesaid,  shall  deliver  over  the  said  bond  unto  the  Mid  {obHgee)^ 
his  executors,  administrators  or  assigns,  for  his  and  their  own 
benefit 

4.    PUUVIDED  ALWAYS,  AKD  IT  18  IIEUEBY  FUKTUBB  DECLARED  ^"^  *^  ^ 

partuUj 

AKD  AQREED,  that  in  case  any  part  of  the  Mid  sum  of  I,000/Liiiii«ii«fc« 
tflwll  happen  to  be  redeemed  by  the  Mid  {obligor)  in  the  lifetime  Mdwwd  apoa 
tif  the  said  {father),  in  pursuance  of  the  power  to  that  effect      ^'■** 
contained  in  the  conditions  annexed  to  the  said  bond,  then  the 
said  {depositary),  his  executors  or  administrators,  shall,  previously 
to  delivering  over  the  SMd  bond  to  the  Mid  {obligee),  his  executors, 
admiuifltratom  or  aseigiui,  endorse  thereupon  the  amount  or  re- 
qpeetive  amounts  of  such  part  or  parts  of  the  Mid  sum  of  l,000iL 
as  shall  haTC  been  so  previously  paid  or  redeemed  by  the  said 
{obi^or)  as  aforeeaid. 

As  wiTHBM  the  hands  (a)  of  the  aaid  {obligor),  (oblufee)  and 
{depo$itary\  thia  day  of  A.D. 


(•)  TIm  above  liisliuiasal  sboold  be  under  h»nd  ooly.lD  vbicb  ease  H  will  IVw<lw»l 
ba  ooTcred  bj  a  Ss.  6dL  afreement  stamp.  ^ 
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STAMP  DUTIES  ON  BONDS,    MORTGAGE  BONDS, 

WAIUIANTS  OF  AHORNEY,  ANNDITY 

BONDS,  &c 


BoDda,  mortgAf^  and  warrants  of  attorney  for  securing  the  payment  Bond*,  ma 
of  any  definite  sum  of  money  under  the  existing  law  at  the  time  of  the  t^V^J^ 
fuadag  of  the  new  Stamp  Act  (13  &  14  Vict  c  97),  were  subject  to  an  JJJJJJJ' J 
ad  valorem  stamp  duty,  commencing  at  I/,  on  sums  not  exceeding  50/.,  gubjcctcd  to  tb* 
and  increasing  to  25/.  on  sums  exceeding  20,000/.,  or  where  the  amount  mum  umui  tt 
to  be  secured  was  uncertain  or  indefinite;  the  duty  of  25/.,  being  the  •*  •tkrmt 
highert  stamp  imposed  upon  securities  of  this  nature.     These   duties,    '*^' 
however,  were  not  fairly  imposed,  for,  not  being  pi  :ced  on  a  graduated 
scale,  and  the  larger  amount  of  duty  being  assessed   upon  the  lowest 
sums,  and  decreasing  proportionably  as  the  amount  advanced,  the  burden 
of  taxation,  in  proportion  as  it  was  eased  from  the  shoulders  of  the  more 
wealthy  classes,  fell  with  increased  weight  upon  those  of  the  poor.  Nor  waa 
this  the  only  evil,  for  by  a  mere  oversight  in  omitting  to  limit  the  amount 
to  be  secured,  and  without  any  int^'ution  whatever  to  defraud  the  Legisla* 
tare,  the  security  upon  which  a  niurtgngee  relied  to  secure  an  amount 
never  intended  to  exceed  100/.,  and  which,  when  sought  to  be  recoTered, 
might  have  amounted  to  a  much  less  sum,  could  not  have  been  made 
available  without  paying  the  penalties  for  employing  an  improper  stamp, 
and  being  charged  with  the  same  amount  of  ad  valorem  duty  as  would 
have  been  suflicient  to  cover  a  st^curity  for  the  repayment  of  a  tnillion 
of  money  or  upwards:  {Scott  v.  AlUop,  2  Pri.  20;    HVUams  v.  Hawlin- 
$on,   3   Hing.    II.)     The   stamp   duty  was,  however,  regulated  by  the  Ad watonm 
principal  sum  secured,  without  any  regard  to  interest  or  bankers'  com-  daty  regvUud 
miaaion,  or  chai^ges  of  the   like    kind ;   hence,   if  the   sum   had   bean  ^  F^^y, 
limited  to  lOOOJL,  a  stamp  sufficient  to  cover  that   sum  would   entitle  !^ 
the  obligee   to   sue   for   interest   and   commission,  as  well   as   for   the  lo  | 
1000/.:  {FritA  v.  liothrrham,  10  Jur.  208.)   Neither  is  such  duty  payable 
in  respect  of  interest  already  become  due ;  so  that  if  a  debt  of  9000/. 
and  bygone  interest,  is  stamp«Hl   only  for  8000/.  it  will   be   anfleiant. 
The  words  ** definite  and  certain  sum"  are  considered  to  refer  to  tiie 
principal  sum  only,  and  the  interest,  tnrgone  and  subaequent,  if  in  the 
nature  of  damiige  for  the  nonpaTineiit  or  the  sum  advanced,  and  doea  Doi 
fall  within  tbe  meaning  ofe  dennite  and  certain  sum:  (Barker  ▼.  Smari^ 
Mecs.  ft  Wela.  7A0{  see  alao  Dmm  v.  Hobimson,  1   Moow  h  Rob.  115; 
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Practical 

Observations 

upon  the  Stamp 

Laws. 

New  stamp 
duties  imposed 
in  respect  of 
mortgages. 


As  to  stamps 
upon  transfer 
of  mortgage. 


Stat.  3  Geo. 
c.  117. 


As  to  transfers 
where  no 
further  snm 
is  advanced. 


Foreman  v.  Layes.,  5  Car.  &  Pay.  419;  Dearden  v.  Binns,  1  JMan.  & 
Ry.  131;  Pierrepont  v.  Gower,  4  Man.  &  Gr.  795;  2  Dowl.  N.  R. 
652.) 

But  a  far  more  just  and  equitable  mode  of  taxation  has  been  adopted 
by  the  new  Stamp  Act  (13  &  14  Vict.  c.  97),  which,  after  repealing  the 
pre-existing  duties  upon  securities  of  the  above  kind,  established  a  cor- 
rect and  graduated  scale  of  duty  proportioned  to  the  amount  of  mone}- 
actually  secured  where  such  amount  is  definite  and  certain ;  and  when 
indefinite  and  uncertain,  where  the  security  is  by  bond,  the  same  duty 
as  on  a  bond  for  a  sum  equal  to  the  penalty  of  such  bond  ;  and  where  the 
security  is  a  mortgage,  it  will  be  available  as  such  for  such  an  amount 
of  money  or  stock  as  the  stamp  with  which  the  instrument  is  impressed 
will  extend  to  cover.  But  where  the  amount  is  limited,  with  whatever 
amount  of  stamp  the  deed  may  be  impressed,  it  will  not  secure  an  advance 
beyond  that  limit.  Hence,  a  25/.  stamp  attached  to  a  mortgage  made  to 
bankers,  to  secure  them  the  balance  of  a  running  account  not  exceeding 
a  certain  sum,  was  held  not  to  be  available  to  secure  a  principal  sum 
beyond  that  amount  (Richards  v.  Macclesfield,  10  L.  T.,  N.S.  329, 
Chan.),  and  in  this  respect  the  law  remains  unaltered  by  the  recent 
enactment. 

With  respect  also  to  the  transfer  of  mortgages  some  important  altera- 
tions have  been  effected  by  the  new  Stamp  Act  (13  &  14  Vict.  c.  97.) 
Previously  to  the  passing  of  this  act,  the  law  was  governed  by  the  statute 
3  Geo.  4,  c.  117,  which  repealed  the  General  Stamp  Act  (55  Geo.  3, 
c.  184),  as  far  as  the  latter  related  to  the  stamp  duties  upon  mortgages: 
(sect.  1.) 

By  the  above-mentioned  statute  (3  Geo.  4,  c.  1 17),  in  case  of  a  transfer 
of  mortgage,  provided  no  farther  sum  be  added  to  the  principal  already 
secured,  there  shall  be  paid  1/.  \5s.;  and  if  any  further  sum  shall  be 
added,  the  ad  valorem  duty  payable  upon  mortgages  under  the  said 
recited  acts  respectively,  shall  be  charged  only  in  respect  of  such  further 
money. 

With  respect  to  the  transfer  wher?  no  further  sum  is  advanced,  and 
there  is  a  fresh  covenant  to  pay  the  mortgage  debt,  some  amongst  tin; 
profession  seemed  to  consider  that  a  new  debt  was  thereby  created,  and 
so  constituted  a  fresh  mortgage  not  falling  within  the  exemption  from 
the  ad  valorem  duty  contained  within  stat.  3  Geo.  4,  c.  117,  above- 
alluded  to ;  but  the  more  prevailing  opinion  for  some  time  seems  to  have 
been  against  the  latter  construction,  and  it  became  a  frequent  practice  to 
transfer  the  property  discharged  of  the  old  proviso  for  redemption,  and 
for  the  mortgagors  to  enter  into  a  fresh  covenant  for  payment  of  prin- 
cipal and  interest,  in  order  to  enable  the  transferree  to  sue  in  his  own 
name  for  the  debt,  instead  of  being  obliged,  as  he  otherwise  must  have 
been,  to  bring  two  separate  actions ;  one  in  the  name  of  the  original 
mortgagee,  and  the  other  in  his  own  name  upon  the  new  mortgage.  A 
few  cautious  practitioners,  however,  seem  to  have  considered  that  the 
extinguishment  of  the  old  proviso  for  redemption  would  have  converted  the 
assurance  into  a  new  mortgage  upon  which  the  a(t  valorem  duty  would 
attach  accordingly;  still,  the  more  general  opinion  amongst  the  profession 
seems  to  have  been,  that,  provided  he  property  was  conveyed  subject  to 
the  subsisting  equity  of  redemption,  there  could  be  no  ground  for 
treating  it  as  any  thing  more  than  a  transfer;  consequently  that  no  ad 
valorem  duty  would  attach  unless  a  further  sum  was  advanced,  and  then 
only  in  respect  of  such  further  sum,  or,  that  in  such  case  no  duty  would 
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b0  psjabla  la  mpaet  of  Um  tnuMfer,  tnd  that  a  ftwh  ooreiiaiit  from  the    J*^»tt^[ 
■MVtgagor  fur  payment  would  in  no  wise  altar  tb«  Datura  of  the  tnuuae-    ^^^J'ffiwi 
tioD,   whibi   it   was  attended   vrith   the  additiooal  advaataga,   thai   it  ''^rmt^ 

iwidarMi  it  imaaoaMary  to  authoriaa  the  tnuiierree  to  lue  for  Uie  debt         

in  the  naoM  of  the  original  mortgagea. 

Tiia  liiMlinf  cauM  in  which  the  aboTO-OMntionad  potnU  have  been 
mooted,  aro,  DO0  Jem,  Bartky  r.  Gray  (8  AdoL  h  £11. 89 ;  4  Ner.  H 
Man.  719);  Dm  dttm.  ImM  v.  P^$t  (3  Ner.  h  Per.  329);  Doe  dcm. 
Bmnm  r.  Roe  (4  BinR.  N.  C.  787  ;  6  Scott,  526) ;  Doe  dem.  Bow- 
mmm  t.  /.mpu  (13  Mcea.  h  Welt.  241);  Dof  dem.  SneU  w.  Tom 
(SG.IbD.  637:  12L.J.  Rep.264);  //  '      «.  (16  Meoa.ai 

Wala.  786 ;  S.C.,  16  L.  J.  Rep.  N.  8.  l  hhrook  t.  ffood 

(10  L.  T.  Ben.  88 ;  6  M.  G.  <i  S.  131 ;  17  L.  J.  hUp^  N.  8.,  58  C.  P.) : 
Crmeiey  r.  Gutteridge  (10  L.  T.  Rep.  372,  373) ;  upon  taking  a  revieir 
of  thete  eaaai  the  old  law  aeema  to  hare  stood  thus : — 

First,  where  there  was  a  simple  transfer  of  mortgage,  whether  the 
original  mortgagor  was  or  was  not  a  concurring  party,  and  no  frc»h  pro- 
viso for  redemption,  or  covenant  for  pavoient  of  principal  and  interest, 
or  anj  other  new  matter  was  introduced,  the  proiH;r  stamp  would  have 
been  1/.  \Sa.  on  the  transfer,  witli  a  progressive  duty  of  1/.  3i. 

Secondly,  where  a  further  advance  was  made  on  the  transfer,  and  such 
transfer  was  made  sut^ject  to  the  subsisting  right  or  equity  of  redemption, 
and  contained  no  fresh  covenant  to  pay  the  original  dibt,  then  an  ad 
valorem  duty,  proportiooad  to  ioch  advances  only,  with  n  progreMTe 
duty  of  It  would  have  bean  aufflcienu  Nor  would  the  circunMtaiiee  of 
the  mortgagor  covenanting  to  pay  the  further  advance  have  cattsed  an 
additional  stamp  duty  to  have  attached. 

Thinllr,  when  any  additional  property  was  conveyed  upon  a  transfer 
than  a  further  atamp  of  I/.  15«.  would  have  been  required,  in  addition 
to  the  od  valorem  stamp  on  the  further  ndvant^. 

Fourthly,  whenever  u{>on  any  transfer  and  a  further  adv8nc4%  the  deed 
contained  a  new  proviito  for  redemptiun,  a  new  power  of  sale,  or  any 
finMh  oovenanta  from  the  mortgagor,  it  would  have  been  deemad  a  new 
aaeoritr,  and  consiyjueutly  have  required  a  further  stamp  than  the  more 
ad  valorem  upon  the  further  advance.  But  what  other  stamp  oug]it 
to  have  been  »ubHtitute<l  does  not  appear  to  have  been  determined; 
fur  slthougli  the  court  in  several  cases  deddad  that  the  instrument 
required  a  further  stamp  than  the  ad  valorem^  it  doea  not  seem  to  have 
baaa  derided  in  any  one  case  what  the  actual  stamp  should  be  ;  still, 
from  what  we  can  ctrflect  upon  the  wltole  of  what  was  said  and  dettfr* 
mined,  it  may  reasonably  be  inferred  that  the  common  deed  stamp,  XL  15«., 
adapted  to  those  aasorancas  respecting  property  upon  which  the  ad 
valorem  duty  had  baea  aotoally  paid,  or  waa  i»ot  required,  was  the  stamp 
that  waa  oootanpfaUad  %  fboodied  upon  the  principles  as  well  of  justice 
as  of  eomnoQ  sanaa^  that  a  laortgagor  shall  uot  ba  eompeUe^l  to  p:iy  the 
ad  valorem  doty  more  than  once  opon  the  same  amount.  Still,  as  some 
of  the  judges  seemed  to  trsat  tha  aasurance  as  a  new  aecurity,  some  douU 
arata  aa  la  whalhar,  upoa  taking  this  view  uf  the  sul^ect,  the  whole 
aMoraace  waa  ao(  to  be  treated  as  entirely  a  new  proceeding,  aad  thaa 
require  the  iaaia  ad  valorem  duty  as  an  original  mortgage.  Tbeae 
queations,  however,  relating  aa  well  to  past  as  to  future  transaottona,  have 
been  all  happily  set  at  rest  bj  tha  new  Stamp  Act  (13  k  14  Vict,  c,  97^ 
by  which  it  is  expressly  enacted,  that  any  transfer  of  mortgi^  thea  or 
theraaAer  to  be  made,  shall  not  by  reason  of  its  containing  any  Airtber 
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Practical  or  additional  security,  or  any  new  covenant,  proviso,  power,  stipulation, 
^  Obseroatwm  qj.  agreement,  or  other  matter  whatever,  be  deemed  liable  to  any  further 
^^^ Laws!^"^^  ^^^y  (except  progressive  duty,)  than  the  duty  thereinbefore  mentioned, 

'        viz.,  where  no  further  sum  is  added,  a  duty  of  1/.  15*,,  and  where  any 

further  sum  is  added,  the  same  duty  only  as  on  a  mortgage  for  such 
further  sum  ;  and  that  any  deed  operating  as  a  further  charge  for  any 
additional  money  advanced  upon  any  property  already  comprised  in  any 
mortgage,  shall  not,  by  reason  of  its  containing  any  of  the  matters  afore- 
said in  relation  to  the  money  previously  secured,  be  liable  to  any  further 
stamp  duty  than  the  duty  charged  upon  an  additional  mortgage  for  such 
further  advance  :  (sect.  9.)  The  comparative  amount  of  duties  payable 
in  respect  of  bonds,  mortgages,  warrants  of  attorney,  &c.,  under  the 
General  Stamp  Act,  and  the  new  Stamp  Act,  will  appear  from  the 
following  table  : — 


Bonds,  mort- 
gages, &c. 


BOND,  MORTGAGE,  OR  WARRANT  OF  ATTORNEY,  FOR   SECURING   PAYMENT 
OF  A  DEFINITE  AND  CERTAIN  SUM  OF  MONEY. 


Mortgage 
bondfi. 


OLD  SCALE. 

Old  Duty 
therton. 

NEW  SCALE. 

New  Duty 
tliereon. 

£    s.    d. 

«.    d. 

Not  exceeding  '.50/. 

1     0    0 

Not  exceeding  50/.     

1     3 

Exceeding    bOl.  not  exceeding  100/. 

1    10     0 

Exceeding  50/.  not  exceeding  100/ 

2     6 

100 

150 

2     0     0 

...       100 

150 

3     9 

150 

200 

2     0     0 

150 

200 

5     0 

...  -     200 

250 

3     0     0 

...       200 

250 

6     3 

250 

300 

3     0     0 

..."       250 

300 

7     6 

300 

500 

4     0     0 

£•=2  1 

500 

1,000 

5     0     0 

...      1,000 
...     2,000 

2,000 
3.000 

6  0     0 

7  0     0 

300  and  upwards 

.,    > 

d.  for 
and  al 
actions 

...      3,000 

4,000 

8     0     0 

-  i  o 

...     4,000 

5.000 

9     0     0 

(N  C    a.  — 

...      5,000 

10,000 

12     0     0 

...    10.000 

15,000 

15     0     0 

...    15,000 

20,000 

20     0     0 

...    20,000 

25     0     0 

With  respect  to  mortgage  bonds  given  as  a  collateral  security,  the  duty 
under  the  preceding  law  was  \l.,  but  now  under  the  new  Stamp  Act 
(13  8e  14  Vict.  c.  97,  schedule  Bond),  the  duties  on  bonds  of  this  descrip- 
tion, where  the  sum  secured  does  not  exceed  800/.,  are  the  same  as  on  a 
mortgage  for  securing  the  like  amount  of  value  ;  and  where  the  sum 
secured  shall  exceed  800/.  then  a  duty  of  1/.  will  become  payable.  It 
must,  however,  be  kept  in  mind,  that  in  order  to  bring  a  bond  of  this 
kind  within  the  operation  either  of  the  old  law  or  the  new,  that  it  must 
be  made  to  bear  even  date  with  the  mortgage  to  which  it  is  intended  to 
be  a  collateral  security,  which  mortgage  must  also  be  referred  to  in  it  ; 
for  it  has  been  held  that  if  such  bears  a  different  date  it  will  require 
the  same  ad  valorem  duty  as  an  ordinary  bond  for  the  same  amount, 
although  in  point  of  fact  it  was  executed  simultaneously  with  the 
mortgage  deed;  and  the  act  13  &  14  Vict.  c.  97,  provides  expressly,  that 
such  mortgage,  &c.,  shall  bear  even  date  with,  and  be  referred  to  in  such 
bond. 

The  new  Stamp  Act  (13  &  14  Vict.  c.  97,  schedule  Progressive 
Duties)  has  also  made  some  important  alterations  in  the  progressive 
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dtg^m  ttpon  mortnfea.  Under  the  pre-«3didiif  Itw,  whtra  tiM  Mortfun   ^^wrfrnl 
dMd  WM  ch«rg«d  Willi  ta  mT  witrrw  datjr,  Um  iiroftr«rff  duty  wm  iI|    "^  J  1. 
and  wbcra  the  deed  wm  ebarged.with  e  duty  of  It  I5s.  under  the  heed  ^^^^uJ!/^ 
of  AleHfigee,  the  prograesife  duty  wm  if,  &t.    But  now,  under  the        __ 
new  Stamp  Act,  where  the  deed  ie  ohargeable  with  an  ad  valorem  dutj 
not  eieeediof  IQi;,  the  progreeeive  dntj  ie  a  earn  equal  to  the  amount  ot 
md  wmhrmm  mtjr,  and  in  other  eaaes  a  duty  of  10«. 

With  reipeet  to  annuity  bonds,  the  sutut«  56  Geo.  8,  c  184,  direct*  Aamdty  Vmit. 
that  booda  given  aa  a  aecurity  for  annuities  (except  upon  the  original 
cnalkm  or  Mie  thereof)  for  an  indefinite  term,  so  that  the  total  amount 
to  be  paid  can  be  previously  ascertained,  are  cbaigeable  with  the  same 
dn^  es  a  bond  of  the  lilie  nature,  for  the  payment  of  a  sura  equal  to  the 
total  amount.  And  when  gi\«n  n«  a  security  fur  the  puymcMit  of  any 
annuity  ezc^  as  aforesaid,  or  of  any  suui  or  Hums  of  money,  except  at 
~  periods,  for  the  term  of  life,  or  other  indetinitu  period,  so  that  the 
sy  to  be  peid  cannot  be  previously  ascertained,  an  ad  valorem  duty 
nenctng  at  \L  where  the  annuity  did  not  amount  to  20/.,  and 
incieniipg  to  UL  where  sucii  annuity  amounted  to  2.U00/.  or  upwards. 
It  bai^  iMwever,  been  held  under  that  statute,  thst  where  an  annuity 
bond  has  been  given  for  secunns  an  annuity  which  was  granted  as  the 
oonaideration  ibr  the  purchase  of  the  property,  it  was  covered  with  a 
XL  XU.  stamp :  {Mutagtr  t.  Bigg*,  1  Cr.  AL  &  K.  1 11 ;  &  C^  4  Tyrw. 
466.) 

Under  the  new  Stamp  Act  ( 13  <t  14  VicU  c.  97,  schedule  lkMn>X  bond*  is  &  14  \lti. 
given  ee  the  only  or  principal  seenritj  for  the  payment  of  any  annuity  <•  *'* 
upon  the  original  ereataon  or  sale  thereotf^  are  oharged  the  same  ad 
valertm  duty  as  <m  a  conveyance,  in  consideration  of  the  Kum  or  value 
given  or  agreed  to  be  given  for  the  purchase  of  such  annuity. 

And  when  such  bond  is  given  as  a  coUaleral  or  auxiliary  security  for  BiaJ  i^w  a* 
the  payment  of  any  annuity  on  the  original  cretitiun  thereof,  where  the  *  *"*'^'**I 
saOM  ehall  be  granted  by  any  deed  or  other  instrument  liable   to  the  ****'*  ^' 
ad  valorem  duty  imposed  on  conveyances  upont  he  sale  of  property,  such 
bond,  where  the  ad  valorem  duty  shall  not  exceed  20s.,  is  chargeable 
with  a  stamp  duty  of  equal  amount  with  the  ad  vtMlorem  duty;  and  where 
the  ad  valorem  duty  exceeds  20«.  then  such  bond  is  chargeable  witli  a 
duty  of  XL 

And  when  any  bond  for  securing  the  payment  of  any  annuity  (except  Hhm  ({«*■  kr 
upon  the  original  creation  or  sale  tiiereof),  or  of  any  sum  or  sumeef ''"■[W*" 
OMney  at  auted  periods  (not  being  interest  tor  sny  principal  sum,  nor  ^J)^^  *"**'* 


rent  reserved  or  payable  upon  any  lease  or  tack)  for  any  definite  or  car-  Ji^^ 
tain  lenn,  so  that  the  total  aoKNini  of  the  money  to  be  paid  can  be  pre- 
viooalj  asoertained,  the  same  ad  valorem  duty  i»  roade  payable  as  on  a 
bond  of  the  like  nature  for  the  payment  of  a  sum  of  money  equal  to  such 
total  amount. 

And  where  anv  such  annuity  bond,  fte.  (except  as  hemnbefore  o^n- 
tioned),  is  given  for  securing  any  annuity  for  the  term  of  Ufe  of  any  other 
indefinite  period,  so  that  the  whole  money  to  be  paid  cannot  be  previously 
ascertained, —  £,    $.  d. 

Where  the  annui^  shall  not  exceed  iOL  per  annum,     10    0 
And  where  the  nme  ahnU  ezoeed  50/.  and  not  exceed 

loot  per  annual         2    0    0 

And  where  the  same  shall  exceed  XOOL  per  annum, 
then  for  every  1001  per  annum,  also  for  any 

fnwlional  part  of  lOOL  per  aonunn     8    0    0 

VOL.  II.  2  K 
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rracticol 

Obsermtujtut 

vpnn  the  Stamp 

Laws, 

Annuities. 


The  following  is  a  Comparative  Table  of  the  Old  and  New  Duties 
payable  u[>on  a  bond  for  securing  the  payment  of  an  annuity  : 


Per 

Per 

Old 

New 

Annum. 

Annum. 

Duty. 

Duty. 

£ 

£ 

£  ».  d. 

£  s.  d. 

Nf't  amounting  to 

10 



... 

1  0  0 

1  0  0 

Amounting  to         

10 

Not  amounting  to 

50 

2  0  0 

1  0  0 

50 

Not  exceeding        

50 

3  0  0 

1  0  0 

Exceeding       

50 

Not  amounting  to 

100 

3  0  0 

2  0  0 

Amounting  to         

100 

Not  exceeding        

100 

4  0  0 

2  0  0 

Exceeding      

100 

Not  amounting  to 

200 

4  0  0 

^h 

m 

Amounting  to         

200 

300 

5  0  0 

300 

400 

400 
500 

6  0  0 

7  0  0 

Jry  1001 
)r  any  ft 
\.  per  an 

500 

750 

9  0  0 



750 

1,000 

12  0  0 

Otgo 



1,000 

1,500 

15  0  0 

l§i 

1,500 

2,000 

20  0  0 



2,000 

or  upwards    

25  0  0 

Bonds  of  any 
other  kind  or 
description  how 
chargeable. 


Where  distinct 
instruments  are 
employed  upon 
the  snmo 
mortf^Hge 
»S.-surance. 


Operation  of 
the  new  Stamp 
Act  wiiere 
diDiinct 

instruments  are 
employed. 


Bonds  of  any  other  kind  or  description  given  for  any  other  purpose 
than  aforesaid,  are  charged  with  the  duty  chargeable  thereon  by  any  act 
or  acts  in  force  at  the  time  of  the  passing  of  this  act  (1 3  &  14  Vict.  c.  97.) 
But  it  is  by  the  same  act  provided,  that  no  such  bond  as  last  mentioned 
shall  be  charged  or  chargeable  under  this  or  any  other  act  or  acts  with 
any  greater  amount  of  stamp  duty  than  the  ad  valorem  duty  therein- 
before charged  upon  a  bond  given  for  the  payment  of  a  definite  and  cer- 
tain sum  of  money  of  the  same  amount  as  the  penalty  of  such  bond. 

With  respect  to  the  stamps  required  where  several  distinct  instruments 
are  employed  upon  the  same  mortgage  assurance,  the  General  Stamp  Act 
(55  Geo.  3,  c.  184)  contains  a  proviso,  that  where  several  distinct  deeds  or 
instruments  falling  vdthin  the  description  of  every  one  of  the  instruments 
therein  charged  with  the  ad  valorem  duty  on  mortgages,  should  be  made 
at  the  same  time  for  securing  the  payment  or  transfer  of  any  one  and  the 
same  sura  of  money,  or  one  and  the  same  share  of  any  of  the  stocks  or 
funds  before  mentioned,  the  said  od  valorem  duty,  if  exceeding  21.,  should 
be  chargeable  only  on  one  of  such  deeds  or  instruments,  and  all  the  rest 
should  be  charged  with  a  duty  to  which  the  same  might  be  liable  under 
any  more  general  description  of  such  deeds  or  instruments  contained  in 
the  schedule  annexed  to  the  said  act ;  and  if  required  for  the  sake  of 
evidence,  all  the  rest  of  such  deeds  or  instruments  should  also  be  stamped 
with  some  particular  stamp  for  denoting  or  testifying  the  payment  of  the 
said  ad  valorem  duty  on  all  deeds  and  instruments  being  duly  stamped 
with  the  duties  thereby  charged  thereon. 

By  the  new  Stamp  Act  (13  8e  14  Vict.  c.  97,  schedule  Mortgage), 
any  deed  or  instrument  made  of  the  further  assurance  only  of  any  pro- 
perty which  shall  have  been  already  mortgaged  by  any  instrument  which 
shall  have  paid  the  ad  valorem  duty  on  mortgages  or  bonds  chargeable 
under  any  act  or  acts  in  force  at  the  time  of  making  such  instrument, 
and  also  any  deed  or  other  instrument  made  as  an  additional  security  for 
any  sums  of  money,  &c.,  which  shall  have  been  already  secured  by  any 
instrument  which  shall  have  paid  the  od  valorem  duty  on  mortgages,  or 
bonds  chargeable  as  aforesaid  are  respectively  made  chargeable  with  the 
following  duties ;  (that  is  to  say),  where  tlie  total  amount  of  money,  &c., 
secured   in  respect   whereof  the  ad  valorem  duty  shall  have  been  paid 
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dMll  not  exoMd  Um  «ni  of  1,400/^  the  mmt  dotjr  m  on  »  mortgnga  for    JWrtwrf 
tbo  amount  of  tiw  «ld  money,  he. ;  and  in  any  other  flfloa  m  iaty  of   ^^TJTJitaL 
R  1A«.     Bat,  with  ■  pruviMj,  ttiMt  if  nay  fitrtlier  turn  sbaU  be  edded  to ^^f,J^*^ 

the  pHncipel  dmmh'Jt  tUrviuly  Mtcurad,  meh  instrumeiit  for  farther  Mear-        

or  additkNud  or  farther  Meority,  either  by  the  mortgagor,  or  any 
entitled  to  the  property  mortgaged  by  descent,  deriae,  or  beqoeot 
meh  mortfay,  shall  be  cltaiftahle  ooljr  (exdunire  of  progrmalve 
dn^X  ^^  (^  mfvahrem  duty  on  mortgagee  under  thb  act,  in  rwpeet 
of  aach  furtJier  auin  of  OHmey  in  lieu  of  the  duty  aforesaid,  noiwith« 
standing  that  the  same  instrument  may  alvo  contain  any  covenant  (either 
by  tlm  mortgagor  or  by  any  person  entitled  as  aforesaid),  proviso,  power, 
or  agreement,  or  other  matter  whatever  in  relation  to  the 
already  aeeured,  vr  the  intortist  or  dividends  thereon. 

Bnt  wbere  a  deed  operates  as  a  mortgage,  and  also  for  any  other  pur-  Whw*  «  imi 
pooe,  then  a  araarate  stamp  will  attach  upon  each  matter,  according  to  t"*^"  •■  • 
the  nature  of  tne  transaction  ;  hence,  as  occasionally  hapfiens  upon  the  ^yS^wir 
sale  of  an  estafe,  some  portion  of  the  purchase  money  is  allowed  to  ^th^  itttT\Mma 
namain  apon  a  mortnge  of  the  property,  and  the  purehase  and  mortgage 
are  both  included  m  the  same  deed,  in  which   case  two  diMinet  id 
emlerem  duties  will  become  chargeable  ;  one  on  aooount  of  the  purcliase, 
and  the  other  on  aooount  of  the  mortgage.    ThuA,  for  example,  if  A. 
ooBtraets  to  sell  hmds  to  B.  for  5,000/.,  2,000£.  of  which  b  to  remain  on 
of  the  premiaea,  and  both  conveyanoe  and  nxHtgage  are  to  be 
in  the  saose  instrument,  it  will  be  necessary  to  have  an  ad 
stamp  sufficient  to  cover  the  5,000/.  on  the  oonveyaoee,  and  also 
aa  md  ealnrem  stamp  on  the  mortgage  adapted  to  cover  a  aom  not  exceed- 
ing  2,000/. 

When  two  or  more  persona  advance  money  upon  mortgage,  and  it  is  ^"**  *** 
osMssstf  to  &»  mdwameHJ  in  di$tmet  thares,  each  stated  advance  will  be  |^**y 
nonslderad  aa  forming  a  separate  mortgage,  and  will  require  an  ad  vaio'  ^itmmA  b 
rem  stamp  proportioned  to  each  separate  amount  ;  but  if  the  whole  sum  diaUMislMw. 
is  expressed  to  be  advanced  as  ome  aggrtgaU  atmtuHt,  the  une  ad  vaiorrm 
stamo  adapted  to  tliiU  smount  will  be  snfflcient  to  cover  the  whole,  and 
in  soeh  case  it  will  be  immaterial  whether  the  parties  advancing;  the 
moneys  are  entitltMl  to  it  jointly,  or  in  distinct  sharai :  (2  Hughes  I'rael. 
Mort.  270.)    Neitlier  will  an  endorsement  on  a  mortgage  deed,  declar- 
ing that  part  of  the  murtgage  money  belonged  to  the  mortgagee,  hot 
that  the  wwnainder  belonged  to  another  party,  render  a  distinct  stamp 
neeesaary  in  rsqieet  of  each  of  each  respective  siuis :  {Heed  v.  H'Umot, 
7  Bing.  577.) 

With  raspeet  to  the  mortgagee  of  eopyhold  and  customary  estates,  ^""^fg** 
when  aneb  aslatea  are  mortgaged  by  meaaa  of  a  conditional  surrender  ""•'' 
or  graat,  the  md  ealsrem  datr  is  ehaiaaable  on  the  surrender  or  grant, 
or  the  memorandum  thereof  if  mada  oat  of  eonit,  or  oa  the  eopy 
of  court  roU  of  surrender  or  grant  made  in  eoort.  Bat  where  eopyhold 
or  cnatowary  eatatea  are  charged,  together  with  otho*  property  for 
seeuring  the  payment  of  ooe  aiid  the  samo  sama  of  mooey,  then  the 
ad  waiorrm  duty  will  beeooM  oharfsabla  oa  the  asortgiip  deed,  and  upoa 
which  the  ad  noiomn  stamp  must  be  impresaad  aooordiagly  :  (Hmd  ▼. 
H'iLmcif  anpra.) 

In  aoftfiMa  of  nilway,  bridge  and  naviaation  ahirsa,  the  ad  safcriai  At  t*BMrtinc« 
stamp  ahoald  be  affixed  to  the  dead  of  deftaaanoe.  and  not  to  the  deed  ^^^^ 
by  whieh  the  aharaa  are  tiaaiierred  :  but  the  latter  instrument,  where  m]£('!||, 
the  amount  of  awnqr  aaeaiad  shall  nut  oxoevtl  1,-100/.,  must  be  imprtesed 
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Practical      With  a  stamp  of  the  same  amount  as  the  ad  valorem  duty,  and  in  all 
Obseroaiions    other  cases  with  a  IZ.  os.  stamp. 
upon  tie  ^lainp      wri,ere  an  ad  valorem  duty  has  been  paid  in  respect  of  a  warrant  of 

1 1'        attorney,  if  a  mortgage  be  afterwards  made  by  way  of  collateral  security 

Warrant  of  for  securing  the  same  sum  of  money,  no  ad  valorem  duty  will  be  charge- 
attorney,  able,  unless  a  further  sum  be  added  beyond  what  is  already  secured,  and 
then  only  as  to  the  amount  of  such  further  advance;  a  warrant  of  attorney 
and  a  bond  being,  for  these  purposes,  treated  as  the  same  kind  of  assur- 
ance :  {Pierpoint  v.  Goioer,  4  M.  &  G.  795  ;  S.  C,  Scott,  N.  R.  605  ; 
2  Dow.  N.  R.  652.) 
No  stamp  duty       '^q  stamp  duty  whatever  attaches  upon  a  simple  mortgage  made  by 

morua  X"  ^^^  ^^  ^^^^  ^^  ^^^^  "P°"  ^  ^'"P  '•  ^^^^^-  "^  ^^^-  *'  c.  41.)  But  this  exemp- 
way  of  bill  of  t'^i^  from  stamp  duty  extends  only  to  such  matters  as  are  purely  inci- 
saleofa»hip.  dental  to  the  transfer  of  the  ship;  for  it  seems  that  if  any  special  clauses 
are  introduced  into  the  assurance,  even  a  covenant  for  the  payment  of 
principal  and  interest,  it  will  render  a  \l.  15s.  stamp  requisite. 
Mortgage  under  Mortgages  for  raising  money  in  pursuance  of  the  Building  Societies 
Societies  Act.  -^^*  (6  &  7  Will.  4,  c.  32,  s.  4),  are  always  exempt  from  stamp  duty  ; 
and  whatever  doubts  may  at  one  time  have  been  entertained  upon  this 
subject  they  have  been  completely  set  at  rest  by  the  recent  case  of 
Walker  v.  Giles  (13  L.  T.  Rep.  209),  in  which  case  Wilde,  C.  J.,  in 
delivering  judgment,  observed  : — "In  the  course  of  the  argument  many 
questions  have  been  raised ;  but  the  court  has  already  sufficiently 
expressed  its  opinion  on  most  of  them,  and  some  of  them  have  been 
conceded  by  counsel.  There  remain,  however,  four  questions.  The  first 
is,  whether  the  mortgage  was  receivable  in  evidence,  it  having  only  a 
51.  stamp  upon  it,  and  being  offered  to  prove  the  demise  alleged  in  the 
second  avowal  to  Giles  and  Bottle.  Whether  or  no  this  deed  was 
receivable  as  evidence  depends  upon  the  act  of  Parliament  affecting  the 
Building  Societies,  and  of  the  deed  itself.  The  acts  affecting  the  Stamp 
Act  are  the  Friendly  Societies  Act,  the  Stamp  Act,  and  the  Building 
Societies  Act.  By  the  Friendly  Societies  Act,  assurances  and  securities 
taken  for  the  purposes  of  the  society  are  exempt  from  stamp  duties, 
and  by  sect.  4  of  the  Building  Societies  Act  all  the  clauses  and  provi- 
sions of  the  Friendly  Societies  Act,  so  far  as  they  may  be  applicable,  are 
incorporated  into  the  Building  Societies  Act.  Reading,  therefore,  the 
section  of  the  Friendly  Societies  Act,  excepting  assurances  and  securities 
taken  for  the  purposes  of  such  societies,  as  part  of  the  enactment  of  the 
Building  Societies  Act,  it  appears  that  assurances  and  securities  taken  by 
a  Building  Society  are  exempt  from  all  stamp  duties.  The  deed  being 
offered  to  prove  a  lease,  it  was  objected  that  it  was  not  properly  stamped; 
the  whole  deed  was  framed  with  one  object  declared  in  as  distinct  terms 
as  possible.  It  recites  first,  *  that  for  the  security  of  all  the  payments  to 
become  due  in  respect  of  the  shares,  they  had  agreed  to  execute  the 
assurance  thereby  made  ;'  and  it  ends,  '  and  it  is  hereby  declared,  that 
these  presents  shall  not  be  a  security  for  more  than  840/.,  it  commences 
as  a  security,  and  it  ends  as  a  security,  and  every  intermediate  part  is 
applicable  to  that  purpose.  I  cannot,  therefore,  doubt  that  the  whole 
instrument  is  an  assurance  by  way  of  mortgage,  and  that  it  falls  within 
the  section  of  the  Friendly  Societies  Act,  and  is,  therefore,  exempt  from 
the  stamp  duty.  Looking  at  tiie  leading  object  of  the  deed,  though 
there  may  be  clauses  which,  construed  independently,  seem  to  have  a 
difterent  effect,  yet,  when  construed  by  reference  to  the  whole  deed,  we 
may    see  that  they  are  auxiliary  to  one  general  object.     It  has  been 
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v-^tcd  tlmt  by  tho  aUtutM  8  Hi  Vict,  c  73,  the  exemption  tnm  Miunp     _ 

*  oil  iiiittrumonta  unod  by  Friendly  Societies  hM  been  limited.     I  do  ^^'fH' 
II.  I  npurehend  that  act  bu  any  such  effect.     Before  the  poming  of  the  ^^j^ 
li  ft  4  Vlci  c  78,  the  Building  Socii'tijw  Act  Imd  incorporated  the  pro-         — 
vbioiM  of  the  Friendly  Sodettea  Act,  and  the  effect  of  that  wiu<  the 
mime  m  if  thoee  proviaions  had  been  expreMly  re-cnact<>d  by  the  Building 
Act.     Therefore,  the  3  A  4  Vict.  c.  73,  couhl  hJivo  notliinj;  to 
i(,  and  in  that  caae  the  provisions  of  tho  Friendly  Societies  Act, 
with  raepect  to  the  Building  Societies  Act,  remain  just  the  same  as  if  the 
3  fc  4  Vict  c  73,  had  never  been  passed."     This  decision  has  been  since 
afBrmed  by  the  more  recent  case  of  liamard  v.  Mlncorlh^  14  L.  T.  132. 

Until  recently,  a  very  general  opinion  prevailed,  that  no  ad  valorem  PMej  tt 
duty  was  required  upon  the  assignment  of  a  policy  of  assurance  by  way 
of  mortgage,  but  it  was  not  long  ago  expressly  decided  that  a  policy  of 
assanUDoe  is  a  valuublc  article,  and  as  such  aipable  of  being  mortgaged,  and 
that  an  assignment  made  for  that  purpose  will  retiuiru  on  ad  valorr/n  stamp 
proportioned  to  the  sum  advanced  :  (Colufeli  v.  Dawson,  14  L.  T.  46^.) 

Prior  to  the  new  Stamp  Act  coming  into  o|>eration,  the  stamp  duty 
upon  the  reconveyance  of  mortgaged  property  was  1/.  5*.,  without  any  idumtpigm. 
refisrenoe  to  the  amount  of  the  mortgage;  but  now,  under  the  new  Stamp 
Act  (\S  k  14  Vict.  c.  97),  such  reconveyance,  where  the  total  amount  of 
the  princifial  money  or  stock  at  any  time  secured  shall  not  exceed  the 
sum  of  l,iOO/.,  the  same  duty  is  payable  as  on  a  mortgage  for  the  amount 
or  residue  of  the  said  money  or  stock  ;  and  in  any  other  case  a  duty  of 
\L  I5s.  is  charged :  (13  &  14  Vict.  c.  97,  schedule  Mortuaob.) 

In  the  ease  of  the  resurrendcr  and  rc-admission  to  copyhold  property 
upon  the  paying  off  of  a  mortgage^  the  Commissioners  of  Inland 
Revenue  have  decided  that  a  I  /.  stamp  will  be  required  on  tho  re-admis- 
•ion,  in  addition  to  the  ad  valorem  stamp  upon  the  reconveyance  ;  because 
the  admissions  mentioned  in  the  above  act  are  only  u{>on  sale  or  mort* 
gage,  and  do  not  therefore  touch  the  present  case,  which  is  still  deter* 
mined  by  the  former  Stamp  Act :  ( 16  L.  T.  184.) 

By  the  new  Stamp  Act  (13  &  14  Vict.  c.  97,  schedule  Warrant  or  Wamuitrf 
AttorxictX  a  warrant  of  attorney  (with  or  without  a  release  of  errors)  ••*«»">«7« 
to  confess  and  enter  up  a  judgment  in  any  of  Her  Majesty's  courts  at 
Westminster  or  in  Ireland,  or  in  any  of  the  courts  of  the  counties 
palatine  of  Lancaster  and  Durham,  or  in  any  other  court  of  rei'ord 
holding  plena,  where  the  debt  or  damage  amounts  to  40*.,  which  shall  be 
given  ee  a  ■eeurity  for  the  payment  it  any  sum  or  sums  of  money,  or 
for  the  transfer  of  any  share  or  shares  in  any  of  the  Government  or 
Parliamentary  stock  or  fuiuK  or  in  the  stock  and  funds  of  the  Governor 
and  Company  of  the  Bank  of  Knghmd,  or  of  the  Bunk  of  Irelnnd,  or  of 
tlie  East  India  Company,  or  of  the  South  Sea  Company,  or  of  any  other 
eonpenj  or  corporation,  is  chargeable  with  the  same  duty  as  on  a  bond 
for  the  like  purpose,  save  and  except  where  euch  payment  or  transfer 
shall  be  already  secared  by  a  bond,  mortgage,  or  other  security  which 
shall  have  paid  the  proper  ad  valorem  duty  on  bonds  or  mortgagee  im- 
poeed  by  law  at  the  date  thereof^  exceeding  in  amount  the  sum  of  St,  i 
and  also  except  where  the  warrant  of  attorney  shall  be  riveu  fur  aeeor- 
ing  any  sum  or  sttma  of  money  not  exeeediog  200L  for  wweh  the  perMW 
giving  the  nme  aheU  then  be  in  actual  etwtody  under  an  arreet  oo  meioe 
proeeea  or  in  exeevtion  ;  and  in  those  cases  a  duty  d(  St. 

Warrants  of  attorney  not  utherwisti  chargi'd,  are  chaiged  with  a  duty 
of  1/.  ISt.     At  Ui  cognovit  see  AuKUUUotT. 
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Paet  VI. 


RELEASES,  INDEffllTIES  AND  GUARANTEES. 


Section  I. 


GENERAL  RELEASES. 


No.  I. — GENBitAt  Release  of  a  pEcuNiAitT  Leg  Act  fbom  a  Legatee  to 

AN   EXECUTOB. 

No.  II. — Geneeai,  Release  by  sevebal  Legatees. 

No.  in. — Release  to  ExecuTobs  by  Husband  anI)  WtfE  of  two  Sums  of 
Money  bequeathed  by  Will  and  diekcted  to  be  invested  in  the 
Funds  upon  the  Tbusts  of  the  Husband  and  Wife's  Mabbiage 
Settlement. 

No.  IV. — Genebal  Release  fiY  a  Residuaby  Legatee  to  Executobs. 

No.  v. — Release  fbom  a  Cbeditob  To  a  Debtob  upon  beceiting  the 
AMOUNT  of  HIS  Claim. 

No.  Vl. — Shobt  Fobm  of  Mutual  Release  between  Two  Pabties. 

No.  VII. — Mutual  Release  by  Two  Pabtnebs  on  a  Dissolution  of  PaM- 
nebsuip. 

No,  VIII.— Release  hy  a  Wabd  to  hij*  Guaboian. 
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No.  rX     MiiiiM  or  CbuiM  oron  asb  Cartmun  to  aatmanrt  am  Ks- 

•CVTOB  WHO   MAa   AMIOVBD   PsBMJIAl.   EaTATS    !»■▼■■>  OfO*  tBOCT  W 

rAVooB  or  A  JsaAvr  roa  Lim  aiiu  IUmaivohuiax  to  Tmunum 
pros  nu  tAiUi  Tm;tT«,  rioM  all  Claims  »  KnracT  or  LaoACV 
Don,  OB  vrov  tsb  TarrAioB'*  Kctatb,  ik  uvricr  or  I>«n«  mtm** 
qrann.r  MtoovsBBn. 

No.  X — Rbuuss  bt  a  CatTTi   qdb  Tbcit  to  whom  Tbobv  FtaM  abb 

SaCOBITIB*,    TO    WHICH    HB    HA*    BBCOMB  ABSOUrTBLT  ■TOIUD  mOMB 

THB  TBom  or  TUB  Mabbiaub  Sbttlkmbxt  or  um  Pabbbti,  batb 
mtMM  TBABarBBBBU  BT  TUB  Tbuitbbm  or  »ucu  Sbttlbmbbt. 
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ISO.    1. 


GENERAL  RELEASE  OF  A  PECUNIARY  LEGACY  FROM  A 
LEGATEE  TO  AN  EXECUTOR. 


1.  Exordium. 

2.  Recital  of  will  bequeathing  legacy, 

and  appointing  executors,  the 


death  of  testator,   and  probate 
of  hiif  will. 

3.  Of  the  amount  of  the  legacy  duty. 

4.  General  releases. 


Exordium.  1.  TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL 

COME,  {legatee)^  of,  &c.,  sends  greeting. 


2.  Whereas  {testator),  late  of,  &c.  deceased,  by  his  last  will, 
Recital  of  will    dated  the  daj"^  of  .bequeathed  unto  the  m\di  (leqatee) 

bequeathing  *'        .  .  . 

legacy,  and  the  sum  of  500/.  sterling,  and  appointed  {executors),  of,  &c.,  joint 
execmoraf  the  Gxecutors  of  his  Said  will,  which  said  will  (the  said  {testator)  having 
death  of  testator  ^jj^^j  ^^  ^j,  ^^^^^  ^^iQ  day  of  without  having  altered  or 

and  the  probate  •'  o 

of  his  will.        revoked)  was  duly  proved  by  the  said  {executors)  in  the  Preroga- 


tive Court  of  the  Archbishop  of  Canterbury  on  the 
of  following. 


day 


Of  the  amount 
of  the  legacy 
duty. 


3.  And  whereas  the  legacy  duty  payable  for  the  said  legacy 
of  500/.  amounts  to  the  sum  of  £  ,  being  at  the  rate  of 

£  for  every  100/.  on  the  amount  thereof. 


General  releases.        4.    NqW  THEREFORE  KNOW  YE,  that  the  Said  {legatee)  DOTH  by 

these  presents  acknowledge  to  have  received  of  and  from  the  said 
{executors)  the  sum  of  £  sterling,  being  the  residue  or  clear 

balance  of  the  said  sum  of  500/.  so  bequeathed  to  the  said  {legatee) 
by  the  said  hereinbefore  recited  will  of  the  said  {testator)  deceased 
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at  aforcMud,  aftor  dadooliog  therefrom  the  sum  of  £  to       Va^L 

rataiiMd  bj  the  aaid  (naeiiteri)  for  the  said  legacy  dutj  payable  cmtrui , 
thereon  aa  aforesaid ;  axd  of  and  from  the  said  sum  of  600/.,  and  f^Tjl^jj!^', 
every  part  thereof,  the  said  {Uyatee)  ik)Tii  by  these   presents      ^'£^' 

release,  exonerate,  and  for  ever  discharge  the  said  (executors)  and        

each  and  every  of  them,  their  and  each  and  every  of  their  heirs, 
ezeoQtora  and  administrators,  and  also  all  the  estate  and  effeeta 
whataoever  of  tho  said  {testator)  deceased  ;  and  also  that  the  sud 
(hpatee)  DOTH  by  these  presents  remise,  release,  and  for  ever  quit 
claim  unto  the  sud  (executors)  and  each  and  every  of  them,  their 
and  each  and  every  of  their  heirs,  executors  and  administrators, 
all  action  and  actions,  suit  and  suits,  cause  and  causes  of  action 
and  suit,  cUims  and  demands  whatsoever,  of  him  the  said  (legatee) 
for  or  in  respect  of  the  said  sum  of  500/.,  or  any  interest  payable 
in  reapeet  of  the  same,  or  any  part  thereof. 

IV  WITNESS,  &c 
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Ko.  XL 


GENERAL  RELEASE  BY  SEVERAL  LEGATEES. 


1.  Exordium.     « 

2.  Recital  of  will  bequeathingf  shares 

in  trust  moneys  to  children,  to 
become  vested  interests  on  sons 
attaining  twenty-one,  and  in 
daughters  on  attaining  that  age 
or  marriage. 


3.  Of  death  of  testator's  wife. 

4.  That  children    have  all   attained 

twenty-one. 

5.  That  trustees  have  transferred  or 

paid  over  to  the  children  their 
respective  shares  of  trust  moneys. 

6.  General  releases. 


Exordium. 


Recital  of  will 
bequeathing 
shares  in  trust 
moneys  to 
children  to 
become  vested 
interests  on 
Bons  attaining 
twenty-one,  and 
in  daughters  on 
attaining  that 
age  or  marriage. 


1.  TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL 
COME,  We  (names  of  relecLsors)  send  greeting. 

2.  Whereas  (testator),  late  of,  &c.,  by  his  last  will  dated 
the  day  of  devised  all  his  real  and  personal  estate 
unto  the  said  (trustees),  their  heirs,  executors,  administrators  and 
assigns,  UPON  TRUST  to  sell  the  real  estate  and  collect  and  get  in 
such  parts  of  the  personal  estate  as  should  not  consist  of  money, 
so  that  the  whole  might  be  converted  into  money,  which  the  said 
testator  directed  his  said  trustees  should  invest  either  in  the  funds 
or  upon  real  or  Government  securities,  with  usual  power  of 
varying  securities,  and  upon  further  trust  to  pay  the  interest, 
dividends  and  annual  produce  of  the  said  trust  moneys,  stocks, 
funds  and  securities  unto  (name  oftestator^s  wife)  during  the  term 
of  her  life,  if  she  should  so  long  continue  a  widow  and  unmarried, 
and  immediately  after  her  decease  or  marriage,  upon  trust  for 
all  and  every  the  children,  if  more  than  one,  of  the  said  testator, 
who  being  a  son  or  sons  should  attain  the  age  of  twenty-one 
years,  or  who  being  a  daughter  or  daughters  should  attain  that  age 
or  marry,  in  equal  shares  as  tenants  in  common,  with  provisions  for 
maintenance  of  such  children  during  their  respective  minorities, 
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•od  ako  powori  of  advanoement  in   tho  work!  m  in  the  now 
rmting  will  ia  dedared ;  and  the  said  (testator)  afipointed  tho  aaid 
{Inuttti)  exeoatora  of  hit  said  will,  which  (he  the  said  (le«totor)    '*fT^ 
\mnng  died  on  or  about  tho  day  of  without  having       '~~ 

•Itared  or  revoked)  was  duly  proved  by  his  aaid  executors  therein 
amed  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury 
on  the  day  of 

3.  And  WUEUEA8  the  said  {testator's  wife)  died  on  or  about  Of  dMUi  of 
the  day  of 

4.  And  WHEBEA8  tho  said  (releasors)  are  the  only  children  of  ThatebiidrM 
the  said  {testator),  and  all  of  them  have  attained  tho  age  of  twenty-  t»«atj- 
one  yeara;  the  said  {name\  the  youngest  of  the  siud  children, 
having  attained  the  age  of  twenty-one  yeara  on  the  day 
of           kat. 

5.  And  whereas  the  said  (trustees)  have  transferred  and  paid  7^' 
over  unto  the  said  (rwimsors)  the  whole  of  thuir  respective  aharea  or  pM  otw  t» 
in  the  said  tmat  monaya  and  premises,  as  they  the  said  {releasors)  tMrntMiif* 
do  hereby  respectively  testify  and  acknowledge.  Ammmike 

6.  Now  THEREFORE  KKOW  TE,  that  WE  tho  Said  {releasors)  DO  GoDonl 

by  these  presents  severally  and  respectively  acquit,  release,  ex- 
onerate, and  for  ever  discharge  the  said  {trustees)  and  every  of 
them,  and  the  heirs,  executors  and  administrators  of  them,  and 
every  of  them,  of  and  from  the  trusts  of  the  said  hereinbefore 
recited  will  of  the  said  (testator)  deceased;  akd  also  of,  from 
and  against  all  action  and  actions,  suit  and  suits,  cause  and  oausee 
of  action  and  suit,  aooounta,  reckonings,  sum  and  sums  of  money, 
and  all  claims  and  demands  whatsoever  which  they  the  said 
(releasors)  respectively  now  have  or  ever  liad  against  the  aaid 
truatees  in  re^aot  of  the  said  trust  estate,  trust  moneys  and 
premiaea,  or  the  «atate  and  effects  of  the  said  testator  deceased, 
or  any  part  thereof,  or  any  interest  fur  the  same,  or  for  or  oo 
account  of  any  such  deed,  luattcr  or  thing  whataoever  in  rektioo 
thereto. 

In  wiTN£«»a,  Ac 
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No.  in. 


RELEASE  TO  EXECUTORS  BY  HUSBAND  AND  WIFE  OF  TWO 
SUMS  OF  MONEY  BEQUEATHED  BY  WILL,  AND  DIRECTED 
TO  BE  INVESTED  IN  THE  FUNDS,  UPON  THE  TRUSTS  OF 
THE  HUSBAND  AND  WIFE'S  MARRIAGE  SETTLEMENT. 


1.  Exordium. 

2.  Recital  of  will,  directing  the  in- 

vestment   of   moneys    thereby 
bequeathed. 

3.  Of  codicil,  directing  the  invest- 

ment of  a  further  sum. 


4.  Of  death  of  testator  and  probate  of 

his  will. 

5.  That  executors  have  invested  mo- 

neys pursuant  to  directions  of 
will. 

6.  General  release. 


Exordium.  ].  TO  ALL  TO  WHOM  THESE  PKESENTS  SHALL 

COME,  We  {husband  of  legatee)^  and  {Christian  name  of  legatee), 
his  wife,  send  greeting. 


Becital  of  will        2.  Whereas  {testator),  late  of,  &c.,  deceased,  by  his  last  will, 
investment  of    dated  the  day  of  ,  directed  that   his  said  executors 

""uTthei^^^  thereinafter  named  should,  within  the  space  of  twelve  calendar 
months  after  his  decease,  invest  the  sum  of  £  ,  exclusive  of 

legacy  duty,  in  the  names  of  {trustees  of  marriage  settlement  of 
legatee  and  her  husband),  in  the  Three  per  Cent.  Consolidated  Bank 
Annuities,  to  be  held  by  them  the  said  {trustees)^  upon  the  same 
trusts  as  the  sum  of  £  is  settled  by  the  said  {testator)  for 

the  benefit  of  the  said  {legatee)  and  the  said  {husband),  and  the 
issue  of  the  said  intended  marriage,  by  a  certain  indenture  dated 
the  day  of  ,  made  between  (insert  names  of  parties) 

(being  the  settlement  made  previously  to  the  marriage  of  the  »aid 
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(kuiltmui)^  ami  ( rAmfMm  Momt)  hi«  wife,  which  was  shortly  after*      X*.  111. 

wards  duly  solemnized),  and  apiiointed  the  said  (executors)  joint  mh«w  f 

exaeutora  of  hia  aaid  will  M"!'   T' 


mi  Hy«  ^ 

3.  And  wiiebeas  the  said  testator,  by  a  codicil  to  the  aaid  will     ofumm 
dated  the            day  of            ,  directed  that  his  said  executors      f^Jn'J^ 
should  invest  the  further  sum  of  £  in  like  manner,  in  the    .   

Of  eodidl 

names  of  tlic  said  {trustees)  upon  the  snuic  trusts  as  the  said  sum  UneUag  tW 
<>>'  fwifkmmm. 

4.  And  i;\'Iikkf:a8  the  said  (/<'«^z/or)  died  on  or  about  the  or4«ili«f 
day  of            without  having  altered  or  revoked  the  said  recited  prakato«f  Ids 
directions  and  bequests  contained  in  his  said  will  and  codicil,  both  of  *  ' 
which  were  duly  proved  by  his  said  executors  therein  named  in 

the    Prerogative  Court  of  the  Archbishop   of  Canterbury,    on 
the  day  of 

5.  And  whereas  the  said  {executors)  have  duly  invested  the  Th>t  tnut<«« 
aaid  two  several  sums  of  £  and  £  in  the  names  of  the  nll]^*'*' 
aaid  {tru$ieet\  in    the   said  Thirec  per  Cent.  Consolidated  Bunk  JJ^"*  ^ 
Annuities,  which,  after  deducting  all  incidental  expenses,  produced  «>li. 

the  sum  of  £  in  the  said  stock,  which  is  now  standing  in  the 

naroea  of  the  said  {trustees)  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England. 

6.  Now  THEREFORE  KNOW  TE,  that  WE  the  said  {husband)  OMmi 
and  {Christian  name)  his  wife,  DO  by  these  presents  acquit,  release, 
exonerate  and  for  ever  discharge  the  said  {executors)  and  every  of 
them,  and  the  heirs,  executors  and  adminirtrators  of  them,  and  of 
•very  of  them,  and  also  the  estate  and  effects  of  the  said  {testator) 
deceased,  of  and  from  the  said  two  several  sums  of  £  and 
£  ,  so  bequeathed  by  the  said  hereinbefore  recited  will  and 
codicil  of  the  Buid  {testator)  deceased  uiwn  the  trusts  aforesaid,  and 
also  from  all  action  and  actions,  suit  and  suits,  cause  and  causes 
of  action  and  suit,  accounts,  reckonings,  sum  and  sums  of  money 
and  all  cUima  and  demands  whatsoever,  which  they  the  aaid 
{husband)  and  {Christian  name)  his  wife,  and  {trustees)  or  any  of 
them  now  have  or  hath,  or  ever  liad,  or  which  the  executors, 
administrators  or  asMgns  of  them  or  either  of  them  could  or  might 
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No.  III. 

Release  to 
Executors  hy 

Husband 
and  Wife  of 

Two  Sums 

of  Money 

bequeathed  by 

Will,  4-c. 


have  had,  claimed  or  demanded  from  or  against  the  said  (executors) 
or  any  or  cither  of  them,  or  the  estates  and  eflfects  of  the  said 
{testator)  deceased,  for  or  on  account  of  the  said  two  several  sums 
of  £  and  £  ,  or  any  part  thereof,  or  any  interest  for 

the  same,  or  for  or  on  account  of  any  act,  deed,  matter  or  thing 
whatsoever  in  relation  thereto. 


In  witness,  &c. 


MOMUUi  COMTETANCUCO.  618 


No.  IV. 


c:knkrai.  rklrasb  by  a  uksiduauy  lk(;atkk  id 

KXECiriORS. 


I    htftie*. 

'i.  Recital  of  will  betiueatliing  leg«- 


eies,   ippniiitirK   rxrcutors,  and 
icaijuai^  bequest. 

3.  Ueneral  relc 


[Insert  exordium^  ut  ante.  No.  I.,  clause  I,  p.  506.] 

1.  WiiEEEAS  (testator),  late  of,  &c,  deccat)ed»  by  his  last  will,  VartSm. 
dated  the  day  of  after  bequeathing  certain  pecuniary 
lepUMes,  bequeathed  all  the  residue  of  bin  personal  estate  unto  the 
•aid  {jTtiduary  hg€Uee\  and  appointed  the  said  {executors)  joint 
executors  of  his  said  will.  [Recite  death  of  testator  and  probaie 
of  his  wiU,  utantey  No.  IIL,  clause  4,  p.  511.] 

2.  And  whereas  the  said  executors  having;  discharged  all  the  f*^^^ 
debts  of  the  said  (testator\  so  far  as  the  same  have  come  to  their 
knowledge,  and  also  his  funeral  and  testamentary  cx|)enses,  and 
the  whole  of  the  l^aoies  so  bequeathed  by  his  said  will  as  afore- 
said, the  clear  readue  of  the  personal  estate  of  the  said  testator, 
the  whole  of  which  has  been  converted  into  money,  now  oonsiite 
of  the  sum  of  £  ,  the  balance  of  which  said  sum,  amounting 
to  the  sum  of  ,  after  dcilucting  thereout  the  sum  of 
X  ,  which  has  been  retained  by  the  said  {executors),  for 
legacy  duty  |>ayable  thereoD,  has  been  this  day  duly  paid  by  them 
to  tlie  said  (mM/iMuy  teyaiee\  tk»  the  •aid  {residiuuy  ieyatee)  doth 
hcruby  tcittify  and  aokuovlodge. 


General  release. 
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No.  IV.  3.  Now  THEREPOKE  KNOW  YE  that  in  Consideration  of  such 

General  payment  as  aforesaid,  I  the  said  (residuary  legatee),  DO  by  these 

Jies^uai-v^  presents  remise,  release,  and  for  ever  discharge  the  said  executors, 

Legatee  to  ^nd  cach  and  every  of  them,  their  and  each  and  every  of  their 

Executors.  ^    ^ 

heirs,  executors,  and  administrators,  and  the  estate  and  effects  of 
the  said  (testator)  deceased ;  and  also  that  I  the  said  (residuary 
legatee),  DO  by  these  presents  release  and  quit  claim  unto  the  said 
executors,  and  each  and  every  of  them,  their  and  each  and  every 
of  their  heirs,  executors  and  administrators,  of  and  from  all  action 
and  actions,  suit  and  suits,  cause  and  causes  of  action  and  suit, 
claims  and  demands  whatsoever  of  me  the  said  (residuary  legatee)^ 
for  or  in  respect  of  the  said  residuary  estate,  and  all  other  sum 
and  sums  of  money  and  the  interest  thereof,  benefit  and  advantage, 
bequeathed  to  me  by  the  said  recited  will  of  the  said  (testator) 
deceased. 

In  witness,  &c. 


MODBKM   OONTKYANCtNO. 


&\5 


No.   V. 


RELEASE  FROM  A  CREDITOR  TO  A  DEBTOR  UPON  RECEIVING 
THE  AMOUNT  OF  HIS  CLAIM. 


I.  PkrtiM. 

3.  Recitol  that  debtor  i«  indebted  to 
creditor. 


3.  Of  disputet  M  to  amount  of  daims 

and  final  agreement. 

4.  General  releaM. 


1.  THIS  INDENTURE,  made  the      day  of       .  A,D.,  18    ,  Putim. 
Between  {crtdUor)  of,  &c.,  of  the  one  part,  and  {debtor\  of,  &c., 

of  the  other  part 

2.  Whereas  the  said  (debtor)  became   indebted  to  the  Hud  BMitd  the* 

dvbtar  it 
(creditor)  in  a  considerable  sum  of  money,  on  account  of  various  ioavbiad  ta 

dealings  and  transactions  that  have  taken  place  between  them,  as 

also  on  account  of  moneys  from  time  to  time  lent  and  advanced  by 

the   said  {creditor)   to   the    said   (debtor),    or    paid    by  the  said 

(erediior)  for  the  use  and  benefit  of  him  the  said  (debtor),  and  at 

his  request. 

3.  And  whereab  oerCun  disputes  and  differenoee  hare  arisen  or 
between  the  said  (erediior)  and  (debtor)  as  to  the  exact  amount  that 
was  due  and  owing  between  them,  and,  for  the  purpose  of  settling 
the  tame,  it  has  been  agreed  that  the  said  (creditor)  should  pay  to 
the  said  (debtor)  the  sum  of  £  ,  in  full  satisfaction  and  dis- 
charge of  all  demands,  and  that  the  said  creditor,  on  receiving 
the  same,  should  execute  a  valid  release  of  all  his  daima  in  manner 
hereinafter  mentioned. 

TOL.  U.  2  L 
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No^-  Kow  THIS   Indenture   witnesseth,   that   in  pursuance  of 

Release  from  a  the  Said  reclted  agreement,    and  in  consideration  of  the  sura  of 
Dtbtor  upon    ^  Sterling,  paid  by  the  said  (debtor)  to  the  said  (creditor) 

^Zmmnttf  ^"  *^®  execution  hereof,  the  receipt  of  which  the  said  (creditor) 
his  Claim,  hereby  acknowledges,  and  therefrom  doth  release,  exonerate,  and 
for  ever  discharge  the  said  (debtor),  his  heirs,  executors  and 
administrators,  HE  the  said  (creditor)  doth  hereby  for  himself,  his 
heirs,  executors  and  administrators,  remise,  release,  and  for  ever 
quit  claim  unto  the  said  (debtor),  his  heirs,  executors,  and  adminis- 
trators, ALL  action  and  actions,  suit  and  suits,  cause  and  causes  of 
action  and  suit,  debts,  sum  and  sums  of  money,  accounts,  reckon- 
ings, claims  and  demands  whatsoever,  both  at  law  and  equity,  which 
he  the  said  (creditor)  now  hath,  or  which  he,  his  heirs,  executors  or 
administrators,  if  these  presents  had  not  been  made  and  executed, 
could  or  might  at  any  time  or  times  hereafter  have,  claim,  challenge 
or  demand  upon  or  against  the  said  (debtor),  his  heirs,  executors 
or  administrators,  for  or  on  account  of  any  matter,  cause  or  thing 
whatsoever,  up  to  and  inclusive  of  the  day  of  the  date  of  these 
presents. 


In  witness,  &c. 


MODBRK  coif  VBTAMCIXa 
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No.  VI. 


SHORT  FORM  OF  MUTUAL  RELEASE  BETWEEN  TWO 
PARTNERS. 


I.  Bxordioin. 

3.  Recit«l  of  mutual  dealingfl  between 


the  perttn,  which  hare  been  ell 
wound  up. 

3.  Genenl  release. 


1.  TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL 
COME,  Wb  {A.  B.)  of,  &c,  and(C.  D,)  of,  &c,  «end  greeting:  ^""*^ 

2.  Whereas  several  dealincra  and  transactions  have  taken  place 
between  the  said  {A.  B.)  and  (C.  />.),  all  of  which  have  now  been  mutiuJ  dMOuga 
wound  up,  and  finally  settled  and  adjusted.  pwtiM  whkli 

luiT«  been  all 
wooiid  op. 

3.  Now  THEREFORE  KNOW  TE,  that  each  of  US  the  said  {A.  B.) 

and  (C.  D.)  doth  by  these  presents  for  himself,  his  heirs,  execu-  °*'*"^''*"^ 
tors  and  administrators,  acquit,  release,  exonerate  and  for  ever 
(Uscharge  the  otltcr  of  them,  his  heirs,  executors  and  administrators, 
and  all  his  and  their  lands  and  tenements,  goods,  chattels,  estate 
and  effects  whatever,  from  all  sum  and  sums  of  money,  accounts, 
reckonings,  actions,  suits,  claims  and  demands,  for  or  on  account 
of  any  matter,  cause  or  thing  whatsoever,  up  to  and  inclusive  of 
the  day  of  the  date  hereof. 

IX  WITNESS,  &a 


S   L  8 
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No.  VII. 


MUTUAL  RELEASE  BY  TWO  PARTNERS  ON  A  DISSOLUTIO 
OF  PARTNERSHIP. 


1.  Parties. 

2    Recital  of  partnership. 

3.  Of  dissolution  of  partnership. 


4.  That    partnership    accounts 

been  wound  up. 

5.  General  release. 


have 


Parties. 


Becital  of 
partnership. 


Of  dissolution 
of  partnership. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  185  , 
Between  (A.  B.)  of,  &c.,  of  the  one  part,  and  (C  D.)  of,  &c,  of 
the  other  part. 

2.  Whereas  the  said  {A.B.)  and  (C.  Z>.)  have  for  several  years 
past  carried  on  the  trade  or  business  of  {state  business)  at  [Insert 
name  of  place  of  businessl,  under  the  style  or  firm  of  (state  stj/le  of 
partnership.) 

3.  And  whereas  the  said  {A.  B.)  and  (C.  D.)  have  this  day 
dissolved  the  said  partnership,  a  notice  of  which,  signed  by  both 
the  said  {A.  B.)  and  (C  D.),  hath  also  been  inserted  in  the  Gazette. 


That  partner-  4.  And  WHEREAS  the  whole  of  the  partnership  accounts 
have  been  between  the  Said  (^.  5.)  and  {CD.)  have  been  wound  up,  and 
wound  up.        gjj^iiy  gg^^igj  ^^^  adjusted. 

General  releaec.  5.  NoW  THEREFORE  THIS  INDENTURE  WITNESSETH,  that  in 
consideration  of  the  premises,  each  of  them  the  said  {A.  B.)  and 
(C.  D.\  for  himself,  his  heirs,  executors  and  administrators,  doth 
by  these  presents  remise,  release,  and  for  ever  quit  claim  unto  the 
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Other  of  tbens,  hi*  htin,  tieenton  and  tdmrntttratori,  all  action     V^  ^O* 
•ad  aetiopi^  tuit  aad  tuiU,  oaoae  and  oanaea  of  action  and  suit,  tfmtaai  Mtimm 
aoooonta,  redtootngt,  olaimi  and  demanda  whataoever,  both  at  Uw  ^«  nmMm 
and  in  equity,  which  either  of  them  the  laid  {A.  B,)  or{C.  Z>.),  hia  *^  ''Zl^ 
htan,  exccutora  or  adminiatrators  now  have,  ever  had,  or  could 
or  might  in  oaae  these  preeenta  had  not  been  entered  into  and 
•saonted,  have  had,  aguntt  the  other  of  them,  his  heirs, executors  or 
■diwniatratoni,  for  or  on  Uic  said  partncnliip  account,  or  any  matter 
or  thing  relating  thereto,  or  in  anywise  concerning  the  same,  or 
oomiaoted  therewith. 

In  W1TNES8,  &C. 
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No.  VIII. 


RELEASE^BY  A  WARD  TO  HIS  GUARDIAN. 


General  release.  KNOW-ALL  MEN  BY  THESE  PEESENTS,  that  I  {name 
and  place  of  abode  of  ward),  DO  by  these  presents  remise,  release, 
and  for  ever  quit  claim  unto  {guardian)  of",  &c.,  all  and  all  manner 
of  action  and  actions,  suit  and  suits,  cause  and  causes  of  action  and 
suit,  accounts,  reckonings,  claims  and  demands  whatsoever,  which 
I  the  said  {ward),  now  have,  ever  had,  or  which  I,  my  executors 
or  administrators,  at  any  time  hereafter  can  or  may  have,  claim  or 
demand  against  the  said  {guardian),  his  heirs,  executors  or  adminis- 
trators, concerning  the  management  of  any  lands,  tenements  or 
hereditaments  of  me  the  said  {ward),  or  any  part  thereof,  on  account 
of  any  sum  or  sums  of  money,  rents  or  profits  received  by  him  out 
of  the  same  premises,  or  any  payments  made  thereout  during  my 
minority,  or  any  other  act,  cause,  matter  or  thing  relating  thereto, 
from  any  time  past  to  the  day  of  the^date  hereof. 

In  witness,  &c 


OOVTCTANCIMO. 


All 


No.  IX. 


RELEASE  OF  CLAIMS  UPON.  AND  COVENANT  TO  LNDKM.MFY. 
AN  EXECUTOR  WHO  HAS  ASSIGNED  PERSONAL  ESTATE 
DEVISED  UPON  TRUST  LN  FAVOUR  OF  A  TENANT  FOR  LIFE 
AND  REMAINDER  MAN  TO  TRUSTEES  UPON  THE  SAME 
TRUSTS.  FROM  ALL  CLAIMS  IN  RESPECT  OF  LEGACY  DUIT. 
OR  UPON  THE  TESTATOR'S  ESTATE  IN  RESPECT  OF  DEBTS 
SUBSEQUENTLY  DISCOVERED. 


1.  FMIat. 

t.  iMitel  of  dMd  of  dMbmtaon  of 
tratt 

S.  FinI  tMtotaro:  general  releuf. 

4.  Second  testatum,  bj  wbiofa  re* 
maindrr  man  and  tiurteee  oore- 
naot  to  tDdemoifj  executor  from 


all  dainu  in  respect  of  legacjr 
datj. 

5.  lliird  teetatum :  tenant  for  life, 
mnaioder  man  and  trustees, 
coTMumt  to  indemniff  executor 
•gainst  anjr  aubaequent  daima 
made  upon  the  testator's  estate. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  18     ,  P-tkc 
Between  (legatee  for  life)f  of  the    first    part,  {remainder  man\ 

of  the  second  part,  (tntsteti),  of  the  third  part,  and  {executor)^  of 
the  fourth  part. 

2.  Whereas  by  indenture  bearing  even  date  herewith,  aud  JjJJ*' 
made  between  the  said  {executor),  of  the  first  part,  the  said  {legatee  dsdamisa 
for  life),  of  the  second  part,  the  said  (remainder  man\  of  the  third     *'^**** 
port,  and  (two  tru»teea\  of  the  fourth  part,  after  reciting  that 
(testator),  of,  &«.,  had  bequeathed  the  sum  of  £  upon  trust  to 
invest  the  same  in  manner  therein  mentioned,  and  pay  the  annual 
produce  thereof  unto  the  said  (legatee  for  life)  during  his  life,  and 

after  his  deocsM  to  pay  the  principal  to  the  said  (remainder  mum), 
his  cxeoutoM,  administrators  and  assigns,  and  that  the  said 
(testator)  had  appoint«d  the  aaid  (exeeuter)  residuary  legatee  and 
■ole  executor  of  his  will,  which  (the  said  (testator)  haring  died 
shortly  afterwards  without  having  altered  or  revoked),  was  duly 
proved  by  the  said  {executor)  in  the  Prerogative  Court  of  Canter- 
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No^ix.      burj,  on  the  day  of  in  the  same  year.     And  also 

Rtlease  of    RECITING  that  the  Said  suni  of  £  ,  after  paying  the  legacy 

and  Covenmt  ^^^J  chargeable  upon  the  life  interest  of  the  said  {legatee  for  life), 

'"i^e^Tr'f^c"  ^^^   been   invested   by  the   said   (executor)   in   the   purchase    of 

£  Three  per  Cent.  Consols.     And  further  reciting  that 

the  said  sum  of  £  ,  Three  per  Cent.  Consols,  had,    at  the 

request  of  the  said  {legatee  for  life)  and  (remainder  man),  been 
transferred  into  the  names  of  the  said  (trustees.)  It  is  witnessed 
AND  DECLARED,  that  the  Said  (trustees),  and  the  survivor  of  them, 
his  executors  or  administrators,  should  stand  possessed  of  the  said 
sum  of  £  Three  per  Cent.  Consols,  upon  such  and  the  same 

trusts  as  are  declared  of  and  concerning  the  same  in  and  by  the 
said  thereinbefore  recited  will  of  the  said  (testator)  deceased. 

First  testatum:  3.  NoW  THIS  INDENTURE  WITNESSETH,  that  in  consideration 
d  r  ea  e.  ^^  the  premises,  they  the  said  (tenant  for  life)  and  (remainder  man) 
DO,  and  each  of  them  doth,  by  these  presents,  remise,  release, 
exonerate  and  for  ever  discharge  the  said  (executor),  his  heirs, 
executors  and  administrators,  and  his  and  their  lands  and  tene- 
ments, goods  and  chattels,  of  and  from  all  and  every  the  trusts  of 
the  said  hereinbefore  recited  will  of  the  said  (testator)  deceased, 
and  also  of  and  from  all  actions,  suits,  accounts,  reckonings, 
legacies,  sum  and  sums  of  money,  claims  and  demands  whatsoever, 
which  they  the  said  (tenant  for  life)  and  (remainder  man),  or  either 
of  them,  now  have  or  hath,  or  which  they  or  either  of  them, 
their  or  either  of  their  executors  or  administrators,  shall  or  may, 
at  any  time  or  times  hereafter,  have,  claim,  challenge  or  demand, 
against  the  said  (executor),  his  heirs,  executors  or  administrators, 
for  or  on  account  of  the  said  several  sums  of  money  so  bequeathed 
upon  trust  for  them  the  snid  (tenant  for  life)  and  (remainder  man), 
in  and  by  the  said  hereinbefore  recited  will  of  the  said  (testator), 
deceased,  or  by  any  act,  deed,  matter  or  thing  whatsoever,  in 
relation  thereto. 

Second^  4.   AnD    THIS    INDENTURE    ALSO   WITNESSETH,    that    for    the 

by  wWch  considerations  aforesaid,  they  the  said  (remainder  man)  and  (trustees), 

remainderman  Jq   hereby  for  themsclves,   their  heirs,  executors  and  adminis- 

and  trustees  •'  ' 

covenant  to       trators,  jointly  and  severally  covenant   with  the  said  (executor'), 

indemnify  ,,,.  i       t      •    •  ii  i  •  ^  /  \ 

executor  from     hi8  hcirs,  executors  and  admmistrators,  that  they  the  sam{  trustees), 
all  claims  in      ^^  ^y^^  survivor  of  them,  his  executors,  administrators  or  assigns. 


HODUii  ooimrAiKnifo.  9M 

h 
Willi  immediately  upon  the  deoeaMof  tho  aaid  {tenant  for  life)^  pay      ^  UL 

the  Iflgtoy  duty  on  the  taid  •umt  of  £        and  £         to  beqoeathed 

to  the  Mid  {rtmaind^  wum)  after  the  decease  of  the  said  {tenant  ^^ 

for  life)  as  aforesaid ;  AND  also  shall  and  will  from  time  to  time,  *•_ -  . 

and  at  all   times  hereafter,  keep  indemnified  the  said  {executor),       

hit  hein,  executors  and  administrators,  of  and  from  the  tame,  irjpcydatf. 

and  all  claims  and  demands  in  re8|)cct  thereof;  and  also  of,  from 

and  against  all  actions,  suits  and  other  proceedings,  costs,   and 

ezpeoMi,   to  be  brought  or  proeecuted  or  incurred  i^ainst  or 

"^bytfae  aaid^  {«s«caitor),  his  heirs,  executors  or  administrators,  for 

or  on  account  of  tlie  nonpayment  of  the  said  last-mentioned  legacy 

duty,  or  in  relation  thereto. 


5.   And  this  Indenture  fubtheb  witnesseth,  that  for''^'     _ 
the    considerations    aforesaid,    the    said    {tenant    for    life)   and 


{remaatdtr  man)^  and  {trmteei\  Ho  hereby  for   themselves,  ♦*"*•'•  »iynnt  ts 
heirs,  executors  and  administrators,  jointly  and  severally  covenant  ^^^ 
with  the  said  {executor\  his  heirs,  executors  and  administrators,  ■^T*"'"^ 
that  in  case  any  debt  or  debts   shall  at  any  time   hereafter  be  cWa>  aads 
diacorercd    to    be    owing  from   the  said  (testator)  deceased  to  iStlim'* 
any  person   or  persons  whomsoever,  and  the  said  {executor)  or 
other  the  personal  representatives  for  the  time  being  of  the  said 
{testator\  shall  be  called  upon  to   pay  the  same,  and  if  tho  said 
residuary  estate  of    the    said  {testator)  shall    prove    insufficient 
for  that  purpose,  then  and  in  such  cose,  and  whenever  it  shall 
so  happen,  the  said  (trustees)  or  the  survivor  of  them,  his  executors 
or  administrators,  or  other  tho   trustees  or  trustee  for  the  time 
being  of  the  said  hereinbefore  recited  indenture,  shall  and  will,  so 
fiir  as  such  residuary  estate  shall  so  prove  to  be  deficient,  forth- 
with pay  the  amount  of  such  debt  or  debts,  and  also  all  such  costs, 
charges  and  expenses  as  may  have  been  incurred  by  reason  of  the 
Doopaymeot  thereof,  anto  the  said  (executor)  or  other  the  |)ersonal 
representaUves  for  the  time   being  of  the  said  {testator},  and 
also  do  and  shall  keep  indemnified  the  said  (executor),  or  other 
the  personal   reprMentatives  of  the  said  {testator),  of  and  from  ^ 
the  same^  and  also  of,  from  and  against  all  claims  and  demands 
in  respect  thereof,  or  in  anywise  in  relation  thereta 

Ih  wiTMias,  &0. 
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■  No.  X. 


RELEASE  BY  A  CESTUI  QUE  TRUST  TO  WHOM  TRUST  FUNDS 
AND  SECURITIES,  TO  WHICH  HE  HAS  BECOME  ABSOLUTELY 
ENTITLED  UNDER  THE  TRUSTS  OF  THE  MARRIAGE  SETTLE- 
MENT OF  HIS  PARENTS,  HAVE  BEEN  TRANSFERRED  BY  THE 
TRUSTEES  OF  SUCH  SETTLEMENT. 


1.  Parties. 

2.  Recital    of     marriaf^e    settlement 

creating  the  trusts. 

3.  Of  investment  of  trust  moneys. 

4.  Of     death     of    parents     without 

having  exercised  power  of  ap- 
pointment. 


5.  Of  assignment  of  trust   estate  to 

releasor. 

6.  General  release  to  trustees. 


7.  Covenant  for  indemnity   from  re- 
leasor to  trustees. 


Parties.  1.  THIS  INDENTURE,  made  the        day  of        A.D.,  18     , 

Between  {releasor),  of,  «S;c.,  of  the  one  part,  and  {releasee),  of, 
&c.,  of  the  other  part. 


Recital  of 
marriage 
settlement 
creating  the 
trusts. 


2.  Whereas,  by  indenture  dated  the  day  of  be- 

tween (insert  names  and  additions  of  parties  to  deed),  being  a 
settlement  made  previously  to  the  marriage  of  the  said  {father) 
and  {mother),  the  capital  sum  of  10,000^.  was  declared  to  have  been 
paid  into  the  hands  of  {trustees)  UPON  trust  to  invest  the  same  in 
some  of  the  public  stocks  or  funds,  or  by  way  of  mortgage  upon 
the  security  of  freehold,  copyhold  or  leasehold  estates  of  ample 
value,  and  to  apply  the  interest,  dividends  and  annual  produce 
thereof  as  therein  directed,  during  the  joint  lives  of  the  said  {father) 
and  {mother),  and  the  life  of  the  survivor  of  them,  and  after  the 
decease  of  such  survivor,  upon  trust  to  assign  the  said  sum  of 
10,000/,  and  the  stocks,  funds  and  securities  upon  which  the  same 
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or  «nj  part  thereof  should  be  invested,  and  to  pay  over  the       Na>>I. 
diTidendii  interest  and  annual  procccdn  thereof,  which  shall  hare    Bdmm^m 
•eened  due  thereon  from    the  death  of  the  survivor  of    them  *^*^C****'' 

the    said    ijather)   and    (mother)    amongst  all   the   children,   if       

more  than  one,  of  the  said  intended  marriage,  in  such  manner  as 
the  said  (_/aiA<r)  and  (fiu>//«r)  during  their  joint  lives  should  by  deed 
appoint,  and  after  the  decease  of  cither  of  them,  tuks  as  the  sur- 
vivor of  them  should  by  deed  ap(>oint;  and  in  default  of  such 
appointment,  UPON  trust  to  assign  the  said  trust  moneys,  stocks, 
funds  and  securities,  and  to  ))ay  the  intercut,  dividends  and  annual 
produce  thereof  so  accrued  thereon  as  aforesaid,  unto  or  amongst 
all  nnd  every  the  child  or  children  of  the  said  intended  marriage, 
if  more  than  one,  who  being  a  son  or  sons  should  attain  the  age  of 
twenty-one  years,  or  who  being  a  daughter  or  daughters  should 
attain  that  sge  or  marry,  in  equal  shares  as  tenants  in  common ; 
AND  if  there  should  be  but  one  or  only  child,  then  upon  trust  to 
assign  the  said  trust  moneys,  stocks,  funds  and  securities,  and  the 
said  interest,  dividends  and  annual  produce  unto  such  only  child, 
for  his  or  her  own  absolute  use  and  benefit. 

3.  And  wiierras  the  greater  portion  of  the  said  trust  moneys  or  laTOitaMBt 
was  invested  by  the  Mid  {trustees)  by  way  of  mortgage  on  the  ***^*' 
•eeurity  of  freehold  property  of  ample  value,  and  the  residue  was 
ioTeated  in  the  Three  per  Cent.  Consolidated  Bank  Annuities. 

4.  And  WHEREAS  the  said  {father)  having  survived  the  Baidor4«ihar 
{wit»tktr\  died  on  or  about  the  day  of  (neither  of  them  ha^^ 


having  executed  the  power  of  appointment  so  limited  to  them  as  *^^^^^ 
aforesaid)  leaving  the  said  {releasor),  who  was  the  only  child  of  •! 
the  said  marriage  that  lived,  to  acquire  a  vested  interest  in  the 
said  trust  moneys  and  premises,  him  surviving,  who  lus  sometime 
since  attained  his  full  age  of  twenty-one  years. 

3.  And  wbbskas  the  said  {tnuUts)  have  duly  aaaigned  tho  «ud  Of  Mrfi 
mortgage  debts  and  eonreyed  the  said  mortgaged  hereditaments  i* 
nnd  premisea,  together  with  all   interest  now  or  henceforth  to 
accrue  due  for  the  same  onto  and  to  the  use  of  the  said  {releasor), 
his  heirs,  executors,  admiuiiitrators  and  aMRgos,  acooffdiog  to  tho 
nspectiTe  natures  and  qualiii«i  of  the  pwniisssj  and  have  also 
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^^•'^'       dnly  transferred  the  sum  of  £  Three  per  Cent.  Consolidated 

Relecue  of  a  Bank  Annuities,  being  the  residue  of  the  said  trust  moneys  unto 

Cestui  qttetitist,    ,  c     t  '  t  /     t  \  i     ^  •  t- 

^.  the  name  or  the  said  {releasor),  and  the  same  is  now  standing  m 
his  name  in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England. 

General  release         6.    NoW  THIS   INDENTURE  WITNESSETH,   that   in   consideration 
to  trustees.  p  ^  '  .  f  •  i      i  •  i 

of  such  assignment,  conveyance  and  transfer  as  aforesaid,  the  said 
{releasor)  doth  by  these  presents  acquit,  release,  exonerate  and 
for  ever  discharge  the  said  {trustees)  and  every  of  them,  and  the 
heirs,  executors  and  administrators  of  them  and  every  of  them, 
and  the  lands  and  tenements,  goods  and  chattels  of  them  and 
every  of  them,  of  and  from  the  said  sum  of  10,000^,  and  all 
interest  in  respect  of  the  same,  and  of  and  from  the  sura  and  sums 
of  money  whatsoever  which  came  into  their  hands  under  or  by 
virtue  of  the  said  recited  indenture  of  settlement,  or  which  they  or 
either  of  them,  their  or  either  of  their  executors  or  administrators 
are,  is,  or  can  be  liable  or  accountable  for,  under  or  by  virtue  of 
the  same,  or  any  of  the  trusts  therein  contained ;  and  also  from 
all  action  and  actions,  suit  and  suits,  cause  and  causes  of  action 
and  suit,  accounts,  reckonings,  claims  and  demands  whatsoever, 
which  the  said  {releasor)  now  hath  or  ever  had,  or  which  he,  his 
executors  or  administrators  could  or  might,  if  these  presents  had 
not  been  made  and  executed,  have  had,  claimed  or  demanded 
from  or  against  the  said  {trustees)  or  any  of  them,  or  the  heirs, 
executors  or  administrators  of  them,  or  any  of  them,  for  or  on 
account  of  the  said  trust  moneys  or  any  part  thereof,  or  any 
interest  for  the  same,  or  for  or  on  account  of  the  trusts  of  the  said 
recited  indenture  of  settlement,  or  any  matter  or  transaction  in 
anywise  relating  thereto. 

Covenant  of  7.    AnD     THIS    INDENTURE    ALSO    WITNESSETH,  that    in   COn- 

from  releasor  sideration  of  the  premises  the  said  {releasor)  doth  hereby  for 
himself,  his  heirs,  executors  and  administrators,  covenant  with  the 
said  {trustees),  their  executors,  administrators  and  assigns,  that 
he  the  said  {releasor^,  his  heirs,  executors  or  administrators,  shall 
and  will  from  time  to  time,  and  at  all  times  hereafter,  well  and 
sufficiently  protect,  save  harmless,  and  keep  indemnified  the 
said  {trustees),  and  every  of  them,  and  the  heirs,   executors   and 


to  trustees. 
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admiiiidtrmton  of  them  and  erery  of  them,  of,  from  and  against       Ma.  X. 
all  oostSi  damgea  and  expooaes  whatsoever,  on  account  of  any    Bihmt^m 
action  or  actions,  suit  or  suits,  or  other  proceedings  whether  at  law         ^ 
or  in  equity,  which  shall  be  brought  or  prosecuted  in  their  or  any 
of  their  names  or  name,  by  the  said  {releasor),  his  executors, 
administrators  or  assigns,  for  the  recovery  of  the  mid  mortgaged 
debts,  or  the  possession  of  the  said  premises,  whereon  the  same  is 
secured,  or  the  foreclosure  of  any  such  mortgage  respectively, 
or  in  anywise  relating  thereto. 

In  witness,  &c. 
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Section  IT. 
INDEMNITIES. 


No.    I. COVBNAUT    TO     REPAY     PuECHASE     MoKET     IN     CASE     PuBCHASEB     19 

LAWTUUiT    ETICTBD   WITHIN   THE   COUBSE   OF   SiX   YkAES. 

No.  II. — Bond  from  Vendor  conditioned  for  Quiet  Enjoyment,  and  to 
RETURN  Purchase  Money  in  cask  of  Eviction. 


No.  III. — Bond  by  Vendor  to  secure  the  Repayment  of  Purchase 
Moneys  in  case  Purchaser  is  evicted  or  disturbed  by  certain 
Persons  therein  named,  but  who  are  supposed  not  to  be  in 
existence. 

No.  IV. — Demise  of  an  Estate  to  Trustees  to  secure  the  Repayment 
OF  Purchase  Moneys  in  case  the  Purchaser  is  evicted  of  other 
Lands  sold  or  conveyed  to  him  by  the  Grantor. 

No.  V. — Bond  of  Indemnity  from  a  Vendor  to  a  Purchaser  against  a 
Mortgage  Debt  which  is  supposed  to  have  been  paid  off,  but 
there  is  no  proof  of  such  Payment. 

No.  VI. — Bond  by  the  Purchaser  of  Leaseholds  from  the  Lessee  for 
indemnifying  the  latter  against  the  Rents  and  Covenants  of 
the  Lease. 


No.  VII. — Bond  for  Quiet  Enjoyment  against  all  Mankind. 

No.  Vin. — Conveyance  of  the  next  Presentation  to  a  Lfvinq.  The 
Vendor's  Estate  being  only  for  Life,  the  Purchase  Money  is 
directed  to  be  invested  by  Trustees  upon  trust  to  accumulate 
until  the  bight  of  Presentation  shall  accrue  by  the  Death  of 
the  Incumbent,  or  fail  of  effect  by  the  Vendor's  Death  in  his 
Lifetime.  In  the  former  case  the  Purchase  Moneys  and  Accu- 
mulations  to   be   paid  to   the  Vendor;   in  tub  latter,  to   the 

PuBdHASER. 


No.  IX. — Bond   by  a  Lkgateb  on  bbcbiving  his   Legacy  to  Refund  in 
CAnt  of  a  dbficibncy  of  Assets. 
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No.  X. — Joist  avd  Sstssai.  Bo«»  oitk*  to  ah   Exbcvtob  bt  a  Rcmais* 

MOULUi,    MMTtTlMD    TO     PaStOliAl.    KaTATB    OVOBS    A    WllX,    TO    TVa 

ExaoviOB,  wao  ^Jk»  TBAmraamBD  nu  Tsotr  Moms  bbqvbathbo 
BT  avca  Will  fob  tmb  rvBrou  or  iBOBMBirrua  tbb  Exbcvtob 
AaAikrr  abt  Claims  tuat  mat  bb  madb  irox  him  roB  Lboact 
livm,  oB  Axr  Claims  dfob  tmb  Tbstatob's  Estatb. 

No.  XL— Dbmibb  or  PBBMiua  roB  a  Tbbm  or  1,000  Ybabs,  ib  Tbobt  to 

UIDBMllirT     A     I't'BCUAKEB     OF    TUB     rBurKBTT    AOAllltT  TMB     LOM    OT 

TiTLS   Dbbob,   wmi  CoTBBAirr  rBOM  Vbxdob   to    nDBMBirr    Pdb> 

CMABBB,   ABO    AbBOLDTB  CoTBBAim    FOB    TlTLB    AS    TO    TUB    DBMISBO 

Pbbmisbb. 


No.  XII.— Boxo  TO  InDBMBinr,  wubbb  tub  Titlb  Dbkds  bate  bbbb  von 

OB  MISLAID. 
No.   Xin.— BOBD  FBOM  A   LbOATBI  TO  AB  EbBCUTOB   TO    RbTCBB    DT    CASS 

or  A  DBnciBBCT  or  Asnm. 
No.  XIV. — BoBo  or  iBOBMBrrr  to   TBrsTBxs  adtabcibq  fabt  or  Tbcbt 

IfOBBTS    TO    UoSBAlO)  ASD   WlFK   WHICH    HAH   BKKN    LIMITBD  BT   MaB> 
BIAOB    SbTTLBMBBT    OrOM    TBt'ST    roB    TUB   B^'iTBriT  OF   HusBAKD   ABO 

WirB,  ABO   IssvB  or   Mabbiaqb,  WITH  AB  Absolittb  Limitation  ib 

TATOOB    of    TUB     HuSBAKD    I'FUX     FAILt'BB    OF    >OCU   ISSOB,    BO     ISSUB 
■ATIBO   BBBB   BOB*,   ABD  THBBB   BBINO   BO   FBOSTBCT  OB  ABT  IsBOX. 

No.  XV.—BOBS  OOBDITIOBBD  THAT  A  MlBOB,  WHO  HAS  COBTBACTXD  WITH 
OTMBBS  TO  SBLL  TUB  PBOPBBTT,  SHALL  BXBCI'TB  A  TAIJD  CoBVBTABCB 
OB  ATTAOIBO  TwEBTT-OBB,  OB,  IB  CASB  Or  HIS  BBFl^SAL,  THAT  THB 
OTMBB  VbBDOBS  WILL  BBFAT  A  CBBTAIB  rOBTIOB  Or  THB  PcBCBASB 
MOBBTS. 

No.  XVI.— BoBD  BT  A  TbbABT  FOB  LlTB  WHO  HAS  OBABTBO  A  LbASB  FOB 
Fol'BTBBB  YbaBS.  tuat  IB  CASB  OT  HIS  DBCBASB  Dl'BIBG  TUB  TbBM  THB 
Kbvbbsiobeb  shall,  croB  TUB  Lbsseb's  BBQDBST,  EITUEB  COHFIBM 
TMB  OBIOIBAL  LbASB  OB  QBABT  HIM  A  BBW  LbASB  OF  THB  PbBMISES, 
TO  EBDl'BB  AS  LOBO  AS  THB  OBIOIBAL  TeBM,  ABD  CNDEB  THE  8AMB 
RSBTS  ABD   CoTBBABTS. 

Ko.  XVII. — BoBO  BT  A  PUBCHASBB  TO  A  VbBDOB  OF  AB  EsTATB  CBABOBD 
WITH  A  LbOACT  or  900/.,  rATABLB  TO  A  MlBOB  OB  ATTAIVIBO 
TWBBTT-OBB,  TO  StUBB  THB  DUB  PaTMBBT  OB  StJCM   LbgACT. 

No.  XVIIL— Bono  rmou  ab  ExacinoB  to  nDBMBirT  a  Bobd  Dbbtob 
wMo  BAT*  orr  A  BoBD   Debt   dob  to  tmb  Tbbtatob,   sdcm   Bobd 

MATtBO  BBBB   LOST  OB  MISLAID. 

No.  XIX.— Bobd  or  Ibdsmbitt  to  a  Tbbabt  rATiBo  bbbt  to  a»  Ljunt- 

LOBO  WMBSB  TMB  TiTU  TO  TBB   PsorBBTT   U  IB  DlSrVTB, 

No.  XX. — Bobd  or  Rbbiobatiob  or  a  Lnmo. 
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No.  I. 


COVENANT  TO  REPAY  PURCHASE  MONEY  IN  CASE  PURCHASER 
IS  LAWFULLY  EVICTED  WITHIN  THE  COURSE  OF  SIX 
YEARS. 


1.  Parties. 

2.  Recital    of    conveyance    to    pur- 

chaser. 


3.  That  vendor,  being  unable  to  pro- 
duce any  evidence  of  title,  has 


af^reed  to  enter  into  the  covenant 
hereinafter  contained. 

4.  Covenant  from  vendor  to  repay  the 
purchase  money,  in  case  the  pur- 
chaser is  lawfully  evicted  within 
six  years  from  the  date  of  the 
deed. 


Parties.  1.  THIS  INDENTUKE,  made  the        day  of        A.D.,  18    , 

Between  (vendor)  of,  &c.,  of  the  one  part,  and  {purchaser)  of,  &c., 
of  the  other  part. 


Recital  of 
conveyance 
to  purchaser. 


2.  Whereas  by  indenture  bearing  even  date  with  these 
presents,  but  executed  previously,  and  made  between  the  said 
{vendor)  of  the  first  part,  the  said  (purchaser)  of  the  second  part,  and 
(dower  trustee)  of  the  third  part.  It  IS  WITNESSED,  that  in  con- 
sideration of  2,000/.  paid  by  the  said  (purchaser)  to  the  said 
(vendor),  the  said  (vendor)  did  grant  and  release  unto  the  said 
(purchaser)  and  his  heirs,  All  [Here  describe  parcels.']  To 
hold  the  same,  with  their  appurtenances,  unto  the  said  (purchaser), 
and  his  heirs,  to  uses,  for  the  benefit  of  the  said  (purchaser),  his 
heirs  and  assigns,  as  therein  limited  and  declared. 


That  vendor,  3.  And  WHEREAS  the  Said  (vendor)  being  unable  to  produce 

to^foduce  M  ^°7  evidence  of  title  to  the  said  hereditaments  and  premises,  other 

evidence  of  than  Uninterrupted  possession  of  the  same  for  the  last  fifteen  years, 

title,  baa  t          r 
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hath  agreod  to  enter  into  the  covenant  respecting  the  same  prenuMt       lU,  L 
in  manner  hereinafter  appearing. 


JVlNMf  WflBM 

4.  Now  THIS  Indenture  witnesseth,  tliat  the  said  (vendor)   P*'dktm  k 
doth  by  these  presents  fur  himself,  his  heirs,  executors  nml  adini-    m  fib  r« 


nistrators,  covenant,  promise  and  agree  with  and  to  the  said  (jtur'  ^^^^  ^^ 
eka$er\  his  heirs,  appointees  and  assii^ns,  xii.vT  in  case  the  said  •"•wmioib* 
(purchafer),   his   heirs,  appointees  or  assigns,  shall   at   any  time  hmjaaftn 
within  the  space  of  six  years,  to  be  computed  from  the  day  of  q,„,„,^  ^^^ 
the  date  hereof,  (a)  be  evicted  of  or  from  the  said  hereditaments  wodwiowptj 
and  premises  so  as  aforesaid  expressed  to  be  granted  and  released  nwa^,  h  mn 
by  the  said  hereinbefore  recited  indenture,  or  be  deprive<l  of  the  j,  Jlliui- 
possession  thereof  by  any  person  or  persons  whomsoever,  having  a  'T******  *!jj^ 
good  title  to  the  same  premises,  in  opposition,  or  adversely  to  the  tlMdaitofth* 
said  {vendor);  and  the  Siiid  {purchaser^  his  heirs,  appointees  or 
aasigne  shall,  at    the  request  and  costs  of  the  said  {vendor\  his 
heirs,  executors,  administrators  or  assigns,  be  ready  to  reconvey 
all  the  estate  and  interest,  if  any,  of  him  the  said  {purchaser)^  his 
helrSt  appointees  or  assigns,  in  tiie  said  hereditaments  and  pre- 
miaea,  then  and  in  such  case,  and  at  any  time  thcreaflcr,  the  said 
{vendor\  his  heirs,  executors  or  administrators,  or  one  of  them, 
will,  whenever  thereunto  requested  by  the  said  {purchaser)^  his 
heirs,  appointees   or   assigns,   repay   to  the  said  (purchaser),  his 
heirs,  appointees  or  assigns,  or  the  executors  or  administrators 
of  the  said  (purchaser).  In  trust  for  his  heirs,  appointees  or  assigns, 
the  whole  of  the  said  sum  of  2,000^,  together  with  interest  for  the 
same  at  the  rate  of  51.  for  every  100/.  by  the  year,  from  the  day 
of  such  eviction  as  aforesaid,  without  any  deduction  or  abatement 
out  of  the  same  on  any  account  or  pretence  whatsoever. 

IX  W1T1CE86,  &0. 


(a^  it  b  fldealatcd  that,  at  the  expinitioD  of  tiie  six  jmn,  the  pardiaMr  PtmUmI 
will  hart  acuuirrd  a  tafe  holdini;  title  under  the  Stitato of  Liinit«tiuns  which  a  nouriuc 
twrntj  yran  poasenion  mil  now  i;ive,  except  sssifMlMt  psrsoPt-labounng  under 
legal  duabilitiea  at  the  time  their  right  accrued. 


VUL.  II.  2  M 
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BOND  FROM  VENDOR  TO  PURCHASER  CONDITIONED  FOR 
QUIET  ENJOYMENT,  AND  TO  RETURN  PURCHASE  MONEY  IN 
CASE  OF  EVICTION.(a) 


1.  Exordium. 


2.  Defeasance. 


Exordium.  1.  KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I 

{vendor),  of,  &c.,  am  held  and  firmly  bound  to  {purchcLser),  of,  &c., 
in  the  sum  of  4,000/.  sterling,  to  be  paid  to  the  said  {purchaser), 
or  his  certain  attorney,  executors,  administrators  and  assigns,  for 
which  payment  to  be  well  and  truly  made  I  bind  myself,  my  heirs, 
executors  and  administrators,  and  every  of  them,  firmly  by  these 
presents.     Sealed  with  my  seal.     Dated  this  day  of 

in  the  year  of  our  Lord.  18  .  [Recite  conveyance  to  purchaser, 
and  that  vendor  is  unable  to  show  any  more  than  a  possessory  title  to 
the  property,  as  in  last  precedent,  clauses  2  and  3.] 

Defeasance.  2.  Now  THE  CONDITION  of  the  abovc-written  boud  or  obliga- 

tion is  such  that  if  the  said  {purchaser),  his  heirs,  appointees  or 
assigns,  do  and  shall  from  time  to  time  and  at  all  times  hereafter, 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess  and  enjoy 
all  and  singular  the  hereditaments  and  premises  expressed  to  be 
granted  and  released  in  and  by  the  said  hereinbefore  recited  inden- 


Practical  («)  It  seems  that  the  stamp,  which  attaches  on   bonds   given   by  way  of 

observations.       collateral  securities,  relates  only  to  mortgage  securities ;  consequently,  a  bond 

of  indemnity,  in  the  form  above  mentioned,  will  require  a  1/.  15s.  common  deed 

stamp. 
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ture,  with  their  appurtAiuuioeii ;  and  rooehre  aod  take  th«  renta,  M^  IL 
MMIM  and  profits  thereof,  and  of  every  part  thereof,  to  aud  for  his  Bmih^m 
and  their  own  um  and  benefit,  without  any  lawful  let,  §uit,  evic-  pwdmmt/^ 
tkm,  interruption,  molestation  or  disturbance  of  or  by  any  person  H^' 
or  persons  wbomaoeTer  having  rightful  title  to  the  said  heredita- 
ments and  premises,  in  opposition  or  adversely  to  the  sud  (oriidor);  ^rfj 
OB,  in  case  the  said  {purchaser)^  his  heirs,  ap|)ointees  or  assigns 
•hail  be  evicted,  interrupted,  molested  or  disturbed,  of,  from  or  in 
the  poeteesion,  occupation  or  enjoyment  of  the  said  hereditaments 
and  premises,  or,  of,  from  or  in  the  receipt  of,  the  rents,  issues  and 
profits  of  the  same  premises,  by  any  person  or  persons  whomsoever 
having  rightful  title  to  such  premises,  in  opposition  or  adversely  to 
the  said  {vendor)^  THEN,  if  the  said  {vendor)^  his  heirs,  executors  or 
administrators  shall,  upon  demand,  and  upon  the  said  {purchaser)^ 
hie  heirs,  appointees  or  assigns  being  ready,  at  the  request  and 
eoets  of  the  said  (vmdor),  his  heirs,  executors,  administrators  or 
aseigns,  to  reconvey  all  the  estate  and  interest  (if  any)  of  him  the 
said  {purchaur)j  of  and  in  the  said  hereditaments  and  premises, 
well  and  truly  pay,  or  cause  to  bo  paid  unto  the  said  (purchasrr), 
his  heirs,  appointees  or  assigns  (or  the  executors  or  administrators 
of  the  said  (purchaser).  In  trust  for  his  heirs,  appointees  or 
Magna),  the  whole  of  the  said  sum  of  2,000/.  bo  paid  by  him  the 
mid  (purchaser)  for  the  purchase  of  the  sud  hereditaments  and 
premises  as  aforeuud,  and  all  such  costs,  charges  and  expenses  as 
the  said  (purchaser),  his  heirs,  appointees,  executors,  administra- 
tors or  assigns  shall  pay  or  incur  in  defending  any  action  or  suit, 
that  may  be  brought  against  him  or  them  for  or  in  respect  of  the 
said  premises,  TBBir  the  above-written  bond  or  obligation  to  be 
Tud,  otberwiae  to  continue  in  full  force  and  virtue. 


2  M  2 
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BOND  BY  VENDOR  TO  SECURE  THE  REPAYMENT  OF  PURCHASE 
MONEYS,  IN  CASE  PURCHASER  IS  EVICTED  OR  DISTURBED 
BY  CERTAIN  PARTIES  THEREIN  NAMED,  BUT  WHO  ARE 
SUPPOSED  NOT  TO  BE  IN  EXISTENCE. 


1.  Recital  of  will  devising  the  pro- 

perty to  A.  B.  for  life,  with  re- 
mainder to  his  first  and  other 
sons  in  tail  male,  with  similar 
limitations  to  C.  B.  and  his 
issue,  with  ultimate  remainder 
to  testator's  right  heirs. 

2.  That  A.  B.  died  a  bachelor. 

-3.  That  C.  B.  is  supposed  to    have 
died  abroad,  and  without  leaving 


lawful  issue,  but  that  there  is  no 
evidence  of  those  facts. 

4.  That  vendor,  upon  decease  of  A.  B., 

entered    as    he'ur-at-law  of   the 

testator. 

5.  That  vendor  has  agreed  to  give  pur- 

chaser a  bond  of  indemnity. 

6.  Condition,  that  if  purchaser  shall 

quietly  enjoy,  &c.,  bond  shall  be 
void. 


[Insert  exordium  as  in  last  precedent.'] 


Rwjital  of  will 
devising  the 
property  to 
A.  B.  for  life, 
with  remainder 
to  his  first 
and  other  sons 
in  tail  male, 
with  similar 
limitations  to 
C.  B.  and  his 
issne,  with 
nlliinate 
remainder  to 
testator's  right 
heirs. 


1.  WHEREAS  {testator),  late  of,  &c.,  deceased,  by  his  last 
will  dated  the  day  of  ,  in  the  year  18     ,  amongst  other 

devises  and  bequests,  devised  the  hereditaments  and  premises 
hereinafter  described,  unto  and  to  the  use  o^{A.  B.)  for  and  during 
the  term  of  his  natural  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male  general,  with  remainder  to  the  use  of  (  C.  B.)  for 
and  during  the  term  of  his  natural  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male  general,  with  the  ultimate  remainder  to 
the  use  of  the  right  heirs  of  the  said  (testator)  for  ever ;  and  the  said 
(testator)  died  shortly  after  the  making  of  his  said  will,  without 
altering  or  revoking  the  same,  which  was  duly  proved  by  the 
executors  therein  named  in  the  Prerogative  Court  of  Canterbury. 


MODfttlf  OONVCTANCIMO.  5S5 

t.  AxD  wiiKkKAD  the  MiU  {A.  D.)  died  a  baobdor  on  or  about      *••  UL 
the  SSth  day  of  February,  in  the  year  1848.  i^^ 

Vmlmu 

3.  Amd  WUERBA8  the  said  {C,  B.)  went  abroad  Bometiuio  in      mmt,/ 
tint  year  1838,  and  no  intelligence  has  been  received  of  him  for  the    "~^\  49. 
laat  ten  yean  past  or  more,  and  he  is  presumed  to  be  dead  without  ^^  "J^  ^^ 
having  left  any  lawful  issue,  but  there  is  no  positive  evidence  of  *  '■••i'*'"'- 
either  of  those  facts.  H^mu!* 

4.  Akd  wbsbeas  the  said  {vendor),  upon  the  decease  of  the  vtikoot  \m^ 
said  {A,  B.)f  as  the  heir-at-law  of  the  said  (testator),  deceased,  JjlJ'lilJI^Ii, 


entered  into  the  possession,  and  into  the  receipt  of  the  rents  and  >•  m  vvV 

•  ,  ot  iImm  1 

profits,  of  the  said  hereditaments  and  premii»C8  so  devised  by  the 

said  {testator)  as  aforesaid.     [KeciTE  conveyance  to  purchaser^  a/ opoa  iMMw  «r 

oalr,  Na  L,  cUuse  2,  p.  530.]  tS^T!^^ 

Um  UaUtor. 

5.  And  whkreas  upon  the  treaty  for  the  said  purchase  it  was  TUt  mMior 
agreed  that  the  said  {vendor)  should  enter  into  a  bond  iu  the  i>enal  gm  paiviuMr 
•um  of  4fi00i^  for  securing  to  the  said  {purchaser)  the  quiet  and  ^^j^jL 
peaceable  enjoyment  of  the  same  hereditaments  and  premises,  in 
manner  hereinafter  ap)>earing. 

6.  Now  THE  Condition  of  the  above-written  obligation  is  Coodjtioa,  Uiu 
suoh  that  if  the  said  {purchaser),  his  heirs,  appointees  and  assigns,  ^ii^i  f^iatiXj 
do  and  shall,  from  time  to  time  and  at  all  times  hereafter,  peaceably  1^*J^^ 
and  quietly  have,  hold,  use,  occupy,  ponees  and  enjoy  all  and  sin-  *«<L 
gular  the  hereditaments  and  premises  ezpreased  to  be  granted  and 
released  by  the  said  hereinbefore    recited  indenture,  with  their 
appurtenances,  and  receive  and  take  the  rents,  issues  and  profits 

thereof,  to  and  fur  his  and  their  own  use  and  benefit,  without  any 
lawful  let,  suit,  eviction,  molestation  or  disturbance,  of  or  by  thesaid 
(C  D.),  or  his  issue  in  tail,  or  his  or  their  assigns,  or  of  any  other 
person  or  persons  whomsoever  rightfully  claiming  under  him  or 
them,  by  virtue  of  the  Umitatioot  ocmtained  in  the  said  hereinbefore 
recited  will  of  the  said  (toitelor),  deceased ;  ob,  in  case  the  said 
{purchaser\  his  heirs,  appointees  or  assigns,  shall  at  any  time  here- 
after be  evicted  from,  or  dispowesscd  of,  or  molested  or  disturbed  in 
the  cnjoyuient  of  the  said  hereditaments  and  premises,  or  in  the 
receipt  of  tlic  rents,  iwact  and  profits  thcnH>f,  by  tlie  said  {C,  B) 


536  CONCISE   PRECEDENTS   IN 

No.  III.        or  his  issue  in  tail,  or  his  or  their  assigns,  or  any  other  person  or 
Bond  by      persons  whomsoever  rightfully  claiming  under  him  or  them,  then, 
secure  Hepav-  ^^  ^^  ^^^^  {vendor),  his  heirs,  executors  or  administrators  shall,  upon 
mentof      demand,  and  upon  a  reconveyance  being  made  by  the  said  (pwr- 
Moneys,  <fc.    cliaser),  his  heirs,  appointees  or  assigns,  unto  the  said  (vendor),  his 
heirs  or  assigns,  of  such  estate  (if  any)  in  the  said  hereditaments  and 
premises  as  shall  remain  vested  in  the  said  {purchaser),  his  heirs  or 
assigns  (the  expense  of  such  reconveyance  to  be  defrayed  by  the 
said  {vendor),  his  heirs,  executors,  administrators  or  assigns),  well 
and  truly  pay,  or  cause  to  be  paid  unto  the  said  {purchaser),  his 
heirs,  appointees  or  assigns,  or  the  executors  or  administrators  of 
the  said  {purchaser),  in  trust  for  his  heirs,  appointees  or  assigns,  the 
said  sum  of  2,000/.  so  paid  by  him  for  the  purchase  of  the  said 
hereditaments  and  premises  as  aforesaid,  and  all  such  costs,  charges 
and  expenses  as  the  said  {purchaser),  his  heirs,  appointees,  execu- 
tors, administrators  or  assigns  shall  incur  in  defending  any  action 
or  suit  that  may  be  brought  against  him  or  them  in  respect  of  the 
said  premises,  then  the  above-written  bond  or  obligation  to  be  void, 
otherwise  to  continue  in  full  force  and  virtue. 


MODUUi  comrvTAjrcnra. 


AST 


Na  IV. 


DB1II8£  OP  AN  ESTATE  TO  TRUSTEES  TO  SECURE  THE  RK- 
PAYMRNT  OF  PURCHASE  MONEYS,  IN  CASE  THE  PURCHASER 
IS  EVICTED  OF  OTHER  LANDS  SOLD  AND  CONVEYED  TO 
HIM  BY  THE  GRANTOR. 


1.  PuiMS. 

3.  HmHbI  ot  indenture  of  oonreTftooe 
topwobuar. 

3.  Of  aifmiBMatbj  vendor  to  indem- 

nif J  purehftMr  agaiiMt  all  claiiiM 
noder  tbe  limjtBnoiw  of  reoiled 
viU. 

4.  TMlatum ;  vendor  drmieee. 

&.  llabaulumtotzuatoeeCorSOOjcen. 


6.  Decleretioo  that  tracteea  are  to 
■land  poaeMad  of  detoiaad  pi»> 
miaeat  upon  traat,  in  caae  pus 
chaaer  u  evicted  from  tbe  pur< 
chaaed  property  by  an^  peraoo 
cbimiog  under  tbe  reat«d  will, 
by  aale  or  mortuage  of  the  de- 
miaed  premiaca,  to  niao  tad 
repay  toe  purcthaae  money  and 
coau. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  18    .  p«ti«. 
Bbtwken  {vendar)^  of,  &c,  of  tbe  first  part  {two  trustees),  of,  &o., 

of  tbe  acoond  part,  and  {purchaser),  of,  &c.,  of  tbe  tbird  part. 
[KsciTK  wiil;  this  death  ofjirst  tenamt  for  Hfe,  a  bachelor;  the 
presmmod  death  pf  the  remautder  won,  wUhaut  issue;  and  the  entry  of 
9muhr  at  hair  ^  tMtaior,  as  in  last  preeedent,  daiuee  1  to  4  in- 
eliMit*,  ppi.  634, 686.] 

2.  And  wbebeab  hj  indenture  bearing  even  date  with  these  iMitai  «r 
proeenta,  but  executed  prenoQalj,  and  made  between  the  eaid  ** 
{joendar)  of  the  one  part,  and  the  said  {purchaser)  of  tbe  other  part, 
oertain  hereditamcnta  aiid  prwnieee  in  tbe  now  reciting  indenture 
deeoribed,  and  which  funned  a  portion  of  the  bcroditameota 
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Conveyance  of  a 

Freehold  Estate 

to  Trustees 

to  secure  the 

repayment  of 

Purchase 

Moneys,  in  cane 

the  Purchaser 

is  evicted,  <fc. 

Of  agreement 
by  vendor 
to  indeinnify 
purchaser 
against  all 
claims  under 
the  limitations 
of  recited  will. 


prised  in  the  said  hereinbefore  recited  will,  were  conveyed  and 
assured  by  the  said  (vendor)  unto  and  to  the  use  of  the  said  {pur- 
chaser), his  heirs  and  assigns  for  ever. 

3.  And  whereas  for  the  purpose  of  indemnifying  the  said 
(purchaser)  against  all  lawful  claims  and  demands  that  may  at  any 
time  or  times  be  set  jip  by  any  person  or  persons  claiming  under 
the  limitations  contained  in  the  said  hereinbefore  recited  will  of 
the  said  (testator)  deceased,  for  or  in  respect  of  the  hereditaments 
and  premises  comprised  in,  and  expressed  to  be  granted  and  re- 
leased by,  the  said  hereinbefore  recited  indenture,  the  said  (vendor) 
hath  agreed  to  demise  and  assure  the  messuages  or  tenements  and 
premises  hereinafter  described,  upon  the  trusts,  and  for  the  intents 
and  purposes  hereinafter  declared. 


Testatum : 
vendor  demises. 


4.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of  5*. 
sterling  paid  by  the  said  (trustees)  to  the  said  (vendor)  on  the  exe- 
cution hereof,  the  receipt  of  which  is  hereby  acknowledged,  he 
the  said  (vendor)  doth  by  these  presents  bargain,  sell  and  demise 
unto  the  said  ( trustees).  All  [Herb  describe  parcels]  ;  and  all 
rights,  members  and  appurtenances  to  the  said  premises  belonging ; 
and  also  all  deeds  and  writings  relating  to  the  title  of  the  said 
premises,  in  the  possession  of  the  said  (vendor),  or  which  he  can 
obtain  without  suit. 


Habendum  to         5.  To  HAVE  AND  TO  HOLD  the  Said  messuagcs  or  tenements, 
500  years.        fields  or  closcs  of  land,  and  all  and  singular  other  the  premises 
hereinbefore   described,  and   hereby  demised,  with  their  rights, 
.  members  and  appurtenances,  unto  the  said  (trustees),  their  exe- 

cutors, administrators  and  assigns,  from  henceforth  for  the  term 
of  1,000  years  without  impeachment  of  waste ;  nevertheless 
upon  the  trusts,  and  for  the  ends,  intents  and  purposes  hereinafter 
declared,  expressed  and  contained  (that  is  to  say), 

that  tall'iea  ^'  ^PON  TRUST,    in   CEse   the  Said   (purchaser),  his  heirs  or 

are  to  stand      assigus  shall  or  may  at  any  time  hereafter  be  evicted  from,  or 

possessed  ,  •/  y 

of  demised         dispossessed  of,  or  molested  or  disturbed  in  the  enjoyment  of,  the 
Jal't'ri^'c^"   ^^<^  hereditaments  and  premises  comprised  in  and  expressed  to  be 
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damiMd    bj  the    Mid    h«reiBbefor«    recited  indentare,  baring      it^tf. 
evtB  date  berewith,  or  in  the  reoeipt  of  the   rents  and  profitf 
thereof,  bj  the  Mid  {C.  B.)^  or  hie  iMoe  in  tail,  ur  his  or  their ''jj 
aMigna,  or  any  other  penmn  or  persons  whomsoever,  rightfully    "' 
claiming  under  him  or  them,  or  under  any  of  the  limitations  oon- 
taiaed  in  the  Mid  hereinbefore  recited  will  of  the  said  {Ustator)  tu  f^tUtm 
dfOiMUfld.  that  they  the  said  {trustees),  and  the  survivor  of  them,  ""JUJli^ 
his  exeeotOTB  or  administrators,  do  and  shall  by  demising,  leaMDg,  |'"/"''yyj' 
soiling,  or  mortgaging  the  said  messuages  or  tenements  hereby  Um  paidfcMrf 
demised,  or  any  part  thereof,  for  all  or  any  part  of  the  said  term  p«naa  cUU^ 
of  1,000  years,  or  by  bringing  actions  against  the  tenants  or  occa-  {^n^^'^Ia^ 
piers  of  the  said  premises,  or  any  of  them,  for  the  rents  then  in  '^"yyf 
arrear,  or  by  such  other  ways  or  means  as  to  the  trustees  or  trustee  pmniMs.  to 
fur  the  time  being  of  these  presents  shall  seem  meet,  raise  and  iblTpaRhMr^ 
levy,  and  pay  over  to  the  Mid  (purchaser),  his  heirs -or  aMigns,  or 
to  the  executors  or  administrators  of  the  Mid  (purehmser\  in  trust 
for  his  heirs  or  aangos,  the  Mid  sura  of  2,000^  so  paid  by  him  for 
the  purchase  moneys  of  the  Mid  hereditaments  and  premises,  com- 
prised in  the  Mid   hereinbefore  recited  indenture  as  aforesaid,  and 
also  all  such  costs,  charges  and  expenses  as  the  Mid  {purchaser) 
his  heirs,  appointees,  executors,  administrators  or  assigns  shall  or 
may  incur,  sustain  or  be  put  unto,  in  or  about  defending  any 
action  or  suit,   or  any  other  proceedings  that  may  be  brought 
against  him  or  them  in  respect  of  the  raid  hereditaments  and  pre- 
misea,  by  the  Mid  {CB.),  or  his  iMue  in  tail,  or  his  or  their 
assigns,  or  any   other  person  or   persons  whomsoever  rightfully 
claiming  under  any  of  the  limitations  contained  in  the  Mid  herein- 
before redted  will  of  the  Mid  {testator),  deceased ;  and  subject  as 
aforcMid,  do  and  shall  stand  and  be  poaseasod  of  the  Mid  mcMuagea 
or  tonementa  and  premiaes  hereby  demised,  for  all  the  residue  of 
the  said  term  of  500  years,  and  of  the  rents  and  profits  thereof,  or 
so  much  of  the  same  aa  shall  not  be  disposed  of  for  the  purpoaea 
aforoMid  ;  upon  tbubt  for  the  Mid  {vendor),  his  heir  and  aMigna. 
[IN8EKT  power  to  ek&itgt  trustees,   ut  ante.    Vol.  L,    Part  IV., 
Section  IL,  No.  L,  olaaae  45,  p.  684.] 

Ill  WITNESS,  &C. 


540 


CONCISE   PRECEDENTS  IN 


No.  V. 


BOND  OF  INDEMNITY  FROM  A  VENDOR  TO  A  PURCHASER 
AGAINST  A  MORTGAGE  DEBT  WHICH  IS  SUPPOSED  TO 
HAVE  BEEN  PAID  OFF,  BUT  THERE  IS  NO  PROOF  OF  SUCH 
PAYMENT. 


1 .  Recital  of  mortgage. 

2.  That  vendor  is  seised  in  fee  of  the 

premises. 

3.  Of  contract  to  sell,  and  of  intended 

conveyance  to  purchaser. 

4.  That  mortgage  is  believed  to  have 


been  paid  off,  but  there  being 
no  positive  proof  thereof,  vendor 
has  agreed  to  indemnify  pur- 
chaser from  all  claims  in  respect 
of  the  same. 


5.  Condition. 


[Insert  exordium^  ut  ante,  No.  II.,  clause  1.] 


Recital  of  1.  Whereas  by  indenture  dated  the         day  of         ,  made 

between  {mortgagor)  of  the  one  part,  and  {mortgagee)  of  the  other 
part.  All,  &c.  (describe  parcels),  were  demised  unto  the  said 
{mortgagee),  his  executors,  administrators  and  assigns,  from  thence- 
forth for  a  term  of  1 ,000  years,  subject  to  a  proviso  for  redemption 
and  cesser  of  the  said  term  of  1,000  years,  on  payment  by  the 
said  {mortgagor)^  his  heirs,  executors  or  administrators  unto  the 
said  {mortgagee),  his  executors  administrators  or  assigns,  of  the 
sum  of  750/.  and  interest,  at  the  rate  of  51.  for  every  lOOZ.  by  the 
year,  on  a  certain  day  therein  mentioned  and  long  since  past. 

That  yendor  is       2.  And  WHEREAS  by  virtue  of  divers  conveyances,  and  other 
the  premises.     ^^^  ^^^  assurauces,  and  other  circumstances  and  events,  the  fee 


OOHTXTAKCIlfO.  Ml 

nmple  and  inheritaooe  of  the  Mid  hercdiUmento  and  premiaea      N^  ▼• 
beoame  and  ia  now  abaolutelT  yeatod  in  the  said  (vendor,)  Bmd  ^ 

•  VmUtrt»m 

3.  And  wiiersas  the  said  {vendor)  hath  contracted  to  sell  the     ^rvn'iiw 

aaid  hereditamenta  and  premises,  and  the  inheritance  thereof  in  Morifmf$tkk 

poaaetmrn  in  fee  simple,  free  from  all  incumbrances,  unto  the  aaid  „aIomit»km» 

{pmrtka$er)y  for  the  sum  of  3,500/.,  and  the  same  premises  are  "•jH'^f, 

'"* 

intended  to  be  conveyed  and  assured  unto  the  said  (purcJuuer)        

.  OfcMtoMtto 

accordingly,  by  indenture  bearing  even  date  herewith.  tdi,mA*l 


4.  And  whereab  the  said  sum  of  750/.,  and  also  all  intereat  pmhMr. 


due  in  respect  thereof,  is  believed  to  have  been  long  since  paid  offT*^'        - 
and  satisfied,  but  no  poeitive  proof  of  such  payment  and  satisfaction  lum  bmt  paid 
can  DOW  be  given,  and  upon  the  treaty  for  the  said  purchase  it  was  ^^  ^^ 
agreed  that  the  said  {vendor)  should  enter  into  the  above-written  ff^JJSdr 
bond,  for  the  purpose  of  indemnifying  the  said  (purchaser)  agunat  haBtpmAtt 
all  claims  and  demands  in  respect  of  the  said  mortgage-debt  and  fn^kmm  htm 


interest  as  aforesaid.  imjrfi 

5.  Now  THB  Condition  of  the  above-written  bond  is  such  CooditioB. 
that  if  the  above-bounden  (vendor),  his  heirs,  executors  or  adminia- 
tratora,  do  and  shall  well  and  sufficiently  protect,  save  harmleee, 
and  iceep  indemnified  the  said  ( purchaser),  his  heirs,  executors, 
administrators  and  aongns,  and  the  aforesaid  hereditaments  and 
premiaea,  of,  from  and  gainst  the  said  mortgage  debt  or  sum  of 
750/.,  and  the  interest  thereof  and  every  part  of  the  same  respec- 
tively, and  also  of  and  from  all  actions,  suits  and  other  proceedings, 
both  at  law  and  in  equity,  which  shall  or  may  be  brought  against 
the  aaid  (  purchaser),  his  heirs,  executors,  administrators  or  aaaigna, 
and  alao  all  coats,  damagee  and  expenaea  which  may  be  thereby 
incurred  in  reqiect  of  the  said  mortgage  debt  of  750/.  and  intereat, 
or  any  {lart  of  the  same  rc8{)cctively,  or  otherwise  in  relation 
Uiowto,  THEN  the  above- written  bond  to  be  void,  otherwise  to 
continue  in  full  force  and  virtue. 
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No.  VI. 


BOND  BY  A  PURCHASER  OF  LEASEHOLDS  FROM  THE  LESSEE. 
FOR  INDEMNIFYLNG  THE  LATTER  FROM  THE  RENT  AND 
THE  COVENANTS  IN  THE  LEASE. (a)     • 


1.  Recital  of  lease. 

2.  Of  assignment  to  purchaser. 


3.  Of  agreement  for  indemnity. 

4.  Condition. 


Becital  of  lease. 


[Insert  exordium,  ut  ante.  No.  II.,  clause  1,  p.  532.] 
1.  Whereas  by   indenture  dated   on  or  about   the 


day 


of  ,  and  made  between  (lessor),  of,  &c.,  of  the  one  part,  and 

the  above-named  {obligee)  of  the  other  part,  the  said  {lessor),  for  the 
considerations  therein  mentioned,  demised  unto  the  said  {obligee) 


Practical  (a)  As  the  original  lessor  remains  liable  to  the  express  covenants  in  the 

remarks.  original  lease,  which,  on  the  tenant  or  lessee's  part,  are  to  be  observed  and  per- 

formed during  the  continuance  of  the  term,  notwithstanding  he  may  have 
assigned  his  interest  to  a  third  party  {Orgill  v.  Kemshead,  4  Taunt.  642) ;  and 
the  lessor  may  even  have  agreed  to  accept  the  assignee  as  his  tenant  {Barnard 
V.  Godscall,  Cro.  Jac.  309;  Brett  v.  Cumberland,  ib.  522  ;  Vcntrice  v.  Goodcheap, 
1  Roll.  Abr.  522;  Fisher  v.  Ameers,  Brownl.  20;  Thursby  v.  Plant,  1  Sid. 
402,  427;  Boulton  V.  Cann,  Freem.  337;  Ashurst  v.  Mingen,  T.  Jones,  144; 
Edwards  v.  Morgan,  3  Lev.  233 ;  Joddrell  v.  Corwell,  Ca.  temp.  Hard.  343 ; 
Auriol  v.  Mills,  4  T.  R.  94),  it  is  the  usual  practice  for  a  lessee,  upon  executing 
such  assignment,  to  require  the  assignee  to  indemnify  him  against  these 
covenants,  which  is  usually  done  by  an  express  covenant  to  that  effect  contained 
in  the  deed  of  assignment.  But  as  this  instrument  is  delivered  over  to  the 
covenantor  and  remains  in  his  custody,  a  scrupulous  vendor  sometimes  requires 
a  bond  to  be  given  him  in  lieu  of  the  covenant,  by  which  means  he  is  enabled 
to  retain  the  instrument  of  indemnity  in  his  own  custody. 
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ALL,  Ste,  [Di»CRiBB  parcels],  TO  ROlJ>  the  mom,  with  the  V^  VL 
•pportenaneee,  unto  the  Mid  {obUgee)^  his  executors,  administratori  aw  ly 
and  aMijrnp,  from  the  day  of  then  last,  for  the  term  of  •  'iT*^""^ 

ninety-nine  years  thence  next  ensuing,  at  the  yearly  rent  of  85/.,-^*]°T^*T2^ 
payable  qturterly  as  therein  mentioned,  and  under  and  subject  to  ik$  kmrjrtm 
the  obtenraooe  and  performance  of  the  covenants,  conditions  and      catmuntt 
agreements  therein  contained,  «n  the  part  of  the  said  {obligee\    *****^^**' 
his  executors,  administrators  and  assigns,    to    be  observed  and 
performed. 

2.  And  whereas  the  said  {obligee)  hath  sold  the  premises  com-  OfaMigmiMot 

•       to  purcbaMf  • 

prised  in  the  said  hereinbefore  recited  indenture  of  lease  to  the 
said  {pbUgor\  for  all  the  unexpired  residue  of  the  said  term  of 
ninety-nine  years ;  and  the  same  premises  have  been  duly  assigned 
to  him  accordingly  by  the  said  {obligee)  by  an  indenture  bearing 
eren  date  herewith,  but  executed  previously. 

3.  And  wiierba8  upon  the  treaty  for  the  said  purchase  it  was  Ottjmmm 

.  .    fof  indMBaitr. 

agreed  that  the  said  {obligor)  should  give  his  bond  to  the  said 

(oM^er),  conditioned  as  thereunder  written,  for  the  purpose  of  in- 
demnifying the  said  (obligee)  from  the  rents  and  covenants  in  the 
said  recited  indenture  of  lease,  on  the  tenant  or  lessee's  part  to  be 
paid,  observed  and  performed  as  aforesaid. 

4.  Now  THE  Condition  of  the  above- written  bond  is  such,  Conditk*. 
that  if  the  above-bounden  {obligor\  his  heirs,  executors,  adminis- 
trators or  assigns,  do  and  shall  from  time  to  time  hereafter  pay  the 

said  yearly  rent  of  85/.,  when  and  as  the  same  slmll  become  due 
and  payable,  and  also  duly  observe  and  perform  the  covenants, 
conditions  nnd  agreements  in  the  said  hereinbefore  recited  in- 
denture of  lease  contained,  and  which,  on  the  part  of  the  said 
(obligee),  his  executors,  administrators  or  assigns,  ought  to  be  paid, 
observed  and  performed  ;  and  also  if  the  said  (obligor),  his  heirs, 
executors,  administrators  or  assigns,  do  and  shall,  from  time  to 
time  and  at  all  times  hereafter,  well  and  sufficiently  save,  protect, 
keep  harmless  and  indemnified  the  said  (obligee\  his  heirs,  execu- 
tors and  administrators,  from  all  actions,  suits  and  other  prooeed- 
ings  which  may  be  eommenoed  or  prosecuted  against  the  said 
{obligee),  his  heirs,  exeoutors  or  administrators,  and  all  damages. 
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Bondby 
a  Purchaser  of 
Leaseholds 
Jrom  Lessee  for 
indemmfying 
the  latter  from 
the  Rent  and 

Covenants 
in  the  Lease. 


costs  and  losses  incidental  thereto  which  he  or  they  or  any  of  them 
respectively  shall  or  may  sustain,  incur,  disburse  or  be  put  unto, 
for  or  by  reason  of  the  nonpayment  of  the  said  rent  or  the  non- 
observance  or  nonperformance  of  the  said  covenants,  conditions 
and  agreements,  or  by  reason  of  any  other  matter  or  thing  in 
relation  thereto,  then  the  above-written  bond  to  be  void,  other- 
wise to  continue  in  full  force  and  virtue. 
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Na  VII. 


BOND  FOR  QUIET  ENJOYMENT  AGAINST  ALL  MANKIND,  AND 
FOR  FURTHER  ASSURANCE. 


RcdUl  of  agreement  to  gire  in-   |   2.  Condition. 
dtmnitj. 


[Ihsbrt  exordium f  utante.  No.  IL,  oUase  1,  ft.  532 ;  AND  ALSO 
recital  of  conveyance  to  purchaser^  ut  ante^  No.  I.,  clause  2, 
p.  530.] 

1.  Akd  WHSBBAB   upon  the  treaty  for  the  parchase  it  was  B*dtriof 
agreed  that  the  nud  {vendor)  should  enter  into  a  bond  in  the  ^  i 
penal  earn  of  4,000^  for  securing  the  said  (purchaser),  his  heirs, 
apiwintees    and    assigns,  in   the    quiet  enjoyment  of   the  said 
hereditaments  and  premises,  free  from    incumbrances,  and   for 
further  assurance,  in  manner  hereinafter  appearing. 

2.  Now  THE  Condition  of  the  above- written  obligation  is  such  Conditka. 
that  if  the  said  {purchaser^  his  heirs,  appointees  and  aiMBgns,  do 

and  shall  from  time  to  time  and  at  all  times  hereafter,  peaceably 
and  quietly  have,  hold,  use,  occupy,  possess  and  enjoy  the  said 
hereditaments  and  premises  comprised  in,  and  expressed  to  be 
granted  and  released  by,  the  sud  hereinbefore  recited  indenture, 
according  to  the  uses  therein  declared  concerning  the  same,  without 
any  lawful  let,  suit,  eviction,  ejection,  interruption,  mdaftation  or 
disturbance  of  or  by  any  person  or  persons  whomsoever ;  And  if 
the  same  hereditaments  and  premiMS  shall  from  henceforth  remain 
and  be  freely,  dearly  and  abaolntely  exonerated  and  discharged 
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No.  VII.      by  the  said  (vendor),  his  heirs,  executors  or  administrators,   or 

Bond  for  quiet  Otherwise,  at  his  or  their  costs,  well  and  sufficiently  protected, 

T'^mmt^ali     ^^^^^  harmless,  and  kept  indemnified  of,  from   and   against   all 

mankind,  and  former  and  Other  estates,  rights,  titles,  liens,  charges  and  incum- 

Jbr  further  i'/»t'i/7\ 

assurance,  branccs  whatsoever.  And  moreover,  that  if  the  said  {vendor) 
and  all  persons  whomsoever  rightfully  claiming  any  estate  or 
interest  legal  or  equitable  in  the  said  hereditaments  and  premises, 
or  any  part  thereof,  do  and  shall  at  the  request  and  costs  of 
the  said  (purchaser),  his  appointees,  heirs  or  assigns,  make,  do, 
acknowledge,  enter  into,  execute  and  perfect  all  such  further 
assurances  in  the  law,  for  the  more  perfectly  or  satisfactorily 
granting,  releasing,  assuring  and  confirming  the  said  here- 
ditaments and  premises  hereby  granted  and  released  with  the 
appurtenances,  unto  the  said  (purchaser)  and  his  heirs,  to  the 
uses  aforesaid,  according  to  the  true  intent  and  meaning  of  these 
presents,  as  the  said  (purchaser),  his  appointees,  heirs  or  assigns, 
or  his  or  their  counsel  in  the  law,  shall  require,  and  as  shall  be 
tendered  to  be  done  and  executed,  then  the  above-written 
obligation  to  be  void,  otherwise  to  continue  in  full  force  and 
virtue. 
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No.  VIII. 


CONVEYANCE  OF  THE  NEXT  PRESENTATION  TO  A  LIVING. 
THE  VENDOR'S  ESTATE  BEING  ONLY  FOR  LIFE.  THE  PUR- 
CHASE  MONEY  IS  DIRECiEI)  TO  BE  INVESTED  BY  TKUSTfcF.S 
UPON  TRUST  TO  ACCUMULAIE.  UNTIL  THE  RIGHT  OF 
PRESENTATION  SHALL  ACCRUE  BY  THE  DEATH  OF  THE 
INCUMBENT,  OR  FAIL  OF  EFFECF  BY  THE  VENDOR'S  DEATH 
IN  HIS  LIFETIME.  IN  THE  FORMLR  CASE.  THE  PURCHASE 
MONEYS  AND  ACCUMULATIONS  TO  BE  PAID  TO  THE 
VENDOR;  IN  THE  LAITER,  TO  THE  PURCHASER. 


1.  PsfllM. 

2.  Recital  of  will  derUiog  tfl  estate. 

3.  or  death  of  teatator. 

4.  Of  ooDtnct  to  tell. 

5.  Of  atri^^iornt  that  |)urchaM  muory 

•hall  be  paid  to  tnuteea  for  the 
porpoae  of  ioTeattnent. 


6.  Teatatum :  ({rantor  convejt. 

7.  lUhendum. 

8.  Purchase    moneys    to    accamolate 

until  avoidance  of  the  livinf; 
by  the  death  of  incumbent,  or 
fo  lure  uf  ri){ht  of  presentation 
hy  death  of  vendor  in  his  life* 
time. 


1.  THIS  INDENTURE,  made  the         day  of        A.D.  18     ,?utim. 
Between  (vendor )t  of,  &c,  of  the  first  part,  {purrhaser\  of,  &c, 

of  the  woood  part,  and  {two  trustees),  of,  &c,  of  the  tliird  part. 

2.  WiiEUEAS  (testator),  late  of  ,  esquire,  &c,  deceaned,  by  RmuIoTvIU 
hit  hut  will,  dated  oo  or  about  the  day  of  ,  deviaed  J^^MtiMia 
(amongst  other  thin}^)  All  that  the  advowson  and  right  of '•*'•*' '"'■ 
patronage  of  and  to  the  rectory  or  parish  church  of  St.  Mary,  in 

the  county  of  D ,  tinio  the  aaid  (vendor)  for  the  tcmi  of  hia 

natural  life,  with  remainder  to  his  firct  and  other  bon«  in  tail  male 
general,  with  divers  remainders  over. 
voi«  II.  is 
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Conveyance  of 

the  next  Presen- 

ation  to  a 

Living,  4'C- 

Of  death  of 
testator  and 
probate  of 
his  will. 

Of  contract 
to  sell. 


3.  And  whereas  the  said  (testator)  died  on  or  about  tlje 

day  of  in  the  year  without  having  altered  or  revoked 

his  said  will,  which  was  duly  proved  by  the  executors  therein 
named  in  the  Prerogative  Court  of  Canterbury  on  the  day 

of 

4.  And  whereas  the  said  (vendor)  has  contracted  to  sell  the 
next  presentation  or  avoidance  of  the  said  advowson  whereof 
(incumbent)  is  now  incumbent,  to  the  said  (purchaser),  for  the  sum 
ofl,280Z. 


Of  agreement         5^  ^^-q  WHEREAS  the  Said  (veudor)  being  only  entitled  to  a  life 

that  purchase  ^  y  o  j 

money  shall  be  estate  in  the  Said  advowson,  so  that  the  next  presentation  hereby 
for  the  purpose  Contracted  to  be  sold  may  fail  of  effect  by  his  death  in  the  lifetime 
o^^investiuent,  ^£  ^^^  ^^j^  (^incumbent),  it  hath  been  mutually  agreed  by  and 
between  the  said  (vendor)  and  (purchaser)  that  the  purchase 
moneys  for  the  said  premises  shall  be  paid  into  the  hands  of  the 
said  (trustees),  and  be  held  by  them  upon  the  trusts  and  for  the 
ends,  intents  and  purposes  hereinafter  declared. 

Testatum:  6.    NoW   THIS  INDENTURE   WITNESSETH,    that  in   pursuance  of 

gran  or  con  y..  ^^^  ^^.^  rccitcd  Contract,  and  in  consideration  of  the  sum  of 
1,280/.  sterling,  paid  by  the  said  (purchaser)  to  the  said  (trustees) 
on  the  execution  hereof  (at  the  request  and  by  the  direction  of 
the  said  (vendor),  testified  by  his  being  a  party  hereto),  the  receipt 
of  which  is  hereby  acknowledged,  He  the  said  (vendor)  doth 
by  these  presents  grant  and  confirm  unto  the  said  (purchaser) 
All  [Insert  description,  ut  ante,  Vol.  L,  Part  II.,  No.  XIL, 
clause  3,  p.  81 ;  also  habendum,  ut  ib.,  clause  5,  p.  82.] 


Purchase 
moneys  to  be 
invested  upon 
trust  to  accu- 
mulate until 
avoidance  of 
the  living  by 
the  death  of 
the  incumbent 
or  failure  of 
right  of 
presentation 
by  death  of 
vendor  in  his 
lifetime. 


7.  And  it  is  hereby  declared  and  agreed,  by  and 
between  the  said  parties  hereto,  that  the  said  (trustees),  and  the 
survivor  of  them,  his  executors,  administrators  or  assigns,  shall  stand 
possessed  of  the  said  sum  of  1,280/.,  upon  the  following  trusts,  that 
is  to  say,  Upon  trust  to  invest  the  same  upon  good  and  sufficient 
freehold,  .leasehold,  or  copyhold  securities,  in  England,  and  not  in 
Ireland,  or  in  some  of  the  public  stocks  or  funds,  which  said 
stock,  funds  and  securities,  it  shall  be  lawful  for  the  said  (trustees), 
and  the  survivor  of  them,  his  executors  or  administrators,  from 
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time  to  timo  to  alter,  vary  and  transpose  in  their  and  bis  dis-     No.  viii. 
oration ;  and  do  and  shall  stand  possessed  of  such  stock,  funds,   Comnfome*  </ 
and  securities,  and  do  and  shall  receive  the  interest,  dividends,     tSamio*m^ 
and  annual  produce  thereof,  so  that  the  same  nmy  accumulate     ^W"*/* 
in  the  nature  of  comi)ound   interest,  until  the  avoidance  of  the 
said  advowson  by  the  decease,  resignation,  or  deprivation  of  the 
said  (Jncumhettt)y  or  the  next  ri^^ht  of  presentation  so  contracted 
to  be  sold  to  the  said  {purchaser)  failing  of  effect  by  the  death 
of  the  said  {vendor)  in  the  lifetime  of  the  said  {incumbent^  or  by 
the  said  next  presentation  devolving  upon  the  Crown  in  conse- 
quence  of  the  said  {incumbent)  being  promoted   to  a  bishopric; 
and  when  the  said  {purchaser)  shall  acquire  an  immediate  right 
of  presentation  to  the  said  advowson  by  such  avoidance  as  afore- 
said, THEN  UPON  TRUST  to  pay  over  the  said  trust  moneys,  stock, 
funds   and  securities,  with  all  intermediate  accumulations,  unto 
the   said  {vendor)  or  his  assigns;  BUT  in  case  of  such  right  of 
presentation   failing   of  effect   for   either   of    the   causes   above- 
mentioned,  THEN  UPON  TKU8T  to  pay  ovcr  the  said  trust  moneys, 
stock,  funds  and  securities,  with  all  intermediate  accumulations, 
unto   the    said    {purchaser),    his     executors,    administrators   and 
assigns,  and  to,   for,  and  upon  no  other  use,  trust,  end,  intent 
or  purjKJse  whatsoever.     [Add  power  to  change  trustees,  ut  ante, 
Vol.  I.,  Part  IV.,  No.  IV.,  clause  16,  p.  706.] 

In  witness,  &c 


2  N  2 
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No.  IX. 


BOND     BY    A     LEGATEE.    ON    RECEIVING    HIS    LEGACY,    TO 
INDEMNIFY    EXECUIORS    IN    CASE    OF    A    DEFICIENCY    OF 

ASSETS. 


1.  Recital  of    the   will   bequeathing 

le^racy;   the  death  of  testator, 
and  the  probate  of  his  will. 

2.  That  executors  have  agreed  to  pay 


the  legacy  upon  legatee's  in- 
demnifying them  in  case  of  a 
deficiency  of  assets. 

Condition. 


[Insert  exordium,  ut  ante.  No.  II.,  claqse  1,  p.  532.] 


Recital  of 
the  will 
bequeathing 
the  legacy ; 
the  death  of 
testator,  and 
the  probate  of 
his  will. 


That  executors 
have  agreed  to 
pay  the  legacy 
upon  legatee's 
indemnifying 
them  in  case 
of  a  deficiency 
of  aiisets. 


1.  Whereas  (testator),  late  of,  &c.,  deceased,  by  his  last  will, 
dated  on  or  about  the  day  of  ,  amongst  divers  other 
devises  and  bequests,  bequeathed  unto  the  said  (legatee)  the  sum 
of  1,000/,  sterling,  and  appointed  the  8^\d  (executors) }o\nt  executors 
of  his  said  will,  and  the  said  (testator)  having  died  on  or  about 
the  day  of  last,  without  having  altered  or  revoked  his 
said  will,  the  same  was  duly  proved  by  his  said  executors  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  on  or  about 
the             day  of            last.  >   ; 

2.  And  whereas  the  said  (executors)  have  consented  to  pay 
the  said  (legatee)  the  said  legacy  or  sum  of  1,000/.,  so  bequeathed 
to  him  aa  aforesaid,  upon  his  entering  into  the  above-written  bond 
to  indemnify  the  said  (executors)  in  case  there  shall  afterwards 
prove  to  be  a  deficiency  of  assets,  with  a  condition  to  the  effect 
hereunder  written. 
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S.  Now  THB  Condition  of  tbo  aboTo-writtcn  obligation  is      N^  ix. 
•uoh  that  if  the  above-bounden  {legatee\  his  heirs,  exocutore  and     HoW  ly  « 
admiowtratoni,  do  and  shall,  within  the  space  of  days  after    ^J^J^^*** 

Bodee  in  writing,  under  the  hands  of  the  said  {executors),  or  the     ^22^ 
iunrivors  or  suivivor  of  them  or  his  executors,  shall  have  been   Kmanunm 
given  to  the  said  (Uyatee),  his  executors,  adaiinii»trators  or  assigns,    4^/Ut»ey  o/ 
or  led  at  his  or  their  last  or  usual  place  of  abode  or  business  in       ^*'^' 
England,  stating  that  the  personal  estate  of  the  said  {tettaior)  has  c«aiitkit. 
turned  out  insufficient  for  the  payment  of  all  his  just  debts,  funeral 
and  testamentary  expenses,  and  of  the  several  legacies  bequeathed 
by  his  sud  will,  well  and  truly  repay  unto  the  said  (executors),  or 
the  survivors  or  i^urvivur  of  them,  or  his  executors,  the  whole  or 
such  jiortion  of  the  said  legacy  or  sum  of  l,000iL  as  in  such  notice 
shall  be  expressed  as  necessary  to  supply  such  insufficiency  as 
aforesaid ;  and  albo  do  and  shall,  fron)  time  to  tune  and  at  all 
times  hereafter,  well  and  sufficiently  defend,  save  hanuless,  and 
keep  indemnified  the  said  (executors);  their  heirs,  executors  and 
administrators,  and  his  and  their  Unds  and  tenements,  goods  and 
chattels,  from  all  losses,  liabilities,  costs,  damages  and  expenses 
which  they,  or  either  of  them  respectively,  may  pay  or  incur,  for 
or  by  reason  of  their  having  paid  the  said  legacy  or  sum  of  l,00(V. 
to  the  said  (legatee)  as  aforesaid,  or  otherwise  in  relation  thereto, 
THEM  the  above-written  bond  to  be  void,  otherwise  to  continue  in 
full  force  and  virtue. 
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No.  X. 


JOINT  AND  SEVERAL  BOND  GIVEN  TO  AN  EXECUTOR,  BY  A 
REMAINDER  MAN  ENTITLED  TO  PERSONAL  ESTATE  UNDER  A 
WILL,  AND  HIS  TRUSTEES,  TO  WHOM  THE  EXECUTOR  HAS 
TRANSFERRED  TRUST  MONEYS  BEQUEATHED  BY  SUCH  WILL, 
FOR  THE  PURPOSE  OF  INDEMNIFYING  THE  EXECUTOR 
AGAINST  ANY  CLAIMS  THAT  MAY  BE  MADE  UPON  HIM  FOR 
LEGACY  DUIT,  OR  ANY  CLAIMS  UPON  THE  TESTATOR'S 
ESTATE. 


1.  Exordium. 

2.  Recital  of  deed  of  declaration  of 

trust. 


3.  Condition. 


Exordium.  ^^  KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  we 

{remainder  men  and  trustees)  are  jointly  and  severally  bound  to 
{executor),  in  the  penal  sum  of  1,000Z.  sterling,  to  be  paid  to  the 
said  {executor),  or  his  certain  attorney,  executors,  administrators 
and  assigns,  for  which  payment  to  be  well  and  truly  paid,  we  jointly 
and  severally  bind  ourselves,  our  heirs,  executors,  administrators 
and  assigns  firmly  by  these  presents.  Sealed  with  our  respective 
seals  this  day  of  in  the  year  of  our  Lord  18     . 

Recital  of  deed       2.  Whereas  by  indenture,  bearing  even  date  herewith,  and 

of  declaration  />      j-r\ 

of  trust.  made  between  the  said  {executor)  of  the  first  part,  {legatee  for  life) 

of  the  second  part,  the  said  {remainder  man)  of  the  third  part,  and 
{two  trustees)  of  the  fourth  part,  after  reciting  that  {testator), 
late  of,  &c.,  gentleman,  deceased,  had  by  his  last  will,  dated 
the  day  of  ,  given  unto  the  said  {executor),  the  sum 

of  £  ,  upon  trust,  to  invest  the  same  in    manner  therein 

mentioned,  and  to  pay  the  annual  produce  thereof  unto  the  said 
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{Utfatet  for  life)  during  hi«  life,  and  after  hU  daoeaae,  to  jMiy  the       **-^ 

INriiioi|»l  to  the  aaid  {jtwudndn  mnni)*  hi*  exeoators,  adminUtratoni  J^**' 

Mid  MMgM;  And  that  the  tfid  (l«lff/or)  had  apiKilntcd  the  iMud    gt^i^m 

{extcmtor)  reMduary  legatee  and  solo  executor  of  ht«  Miid  wilL    '**""'^'^ 

A>'U  uxciTINU,  that  the  said  {testator)  had  died  without  having 

altered  or  revoked  hia  said  will,  uiid  that  the  said  will  had  been  duly 

proved  in  the  Prerojrntlve  Court  uf  the  Archbishop  of  Canterbury, 

on  the  day  uf  And  al.80  uccitino,  that  the  said 

sums  uf  £  and  £  ,  after  {Myin;;  the  l^acy  duty  fnyable 

in  reepect  of  the  said  life  interest  uf  the  said  {legatee  for  life), 

having  been  lately  invested  by  the  said  (executor),  in  the  purchase 

of  £  ,  Tiiree  per  Cent  Consolidated  Bank  Annuides.    AjffD 

ALSO  BBCITINO,  that  the  said  {remairtder  man)  liad  requested  to 

have  the  said  sums  uf  money  transferred  into  the  names  of  the 

aaid  (puttees),  upon  the  trusts  thereinafter  mentioned,  and  which 

had  been  accordingly  done.     And  uob£OV£u  reciting  that  the 

•aid  (remainder  num)  (at  the  request  of  the  said  (executor)  and 

(tenant  for  life),)   had   agreed   to   concur   in  the   now   reciting 

indenture  for  the  purpose  of  testifying  his  consent  to  the  same ; 

IT  18  witnessed  and  declaukd,  that  the  said  (trustees),  and  the 

survivor  of  them,  his  executors  or  administrators,  should  stand 

poeeeesed  of  the  said  sum  of  £  ,  Three  per  Cent.  Consolidated 

Bank  Annuities,  u|>on  trust  to  pay  the  annual  income  thereof  to 

the  said  (legatee  for  life)  during  the  term  of  his  natural  life,  and 

after  hia  decease  (after  payment  of  the  legacy  duty  on  the  said 

sums  of  £  and  £  ,)  to  pay  or  transfer  the  remainder 

of  the  said  sum  of  £  ,  Three  per  Cent.  Consolidated  Bank 

Annuities,  and  the  interest,  dividends  and  annual  proceeds  thereof 

unto  the  said  (remaimler  man),  his  executors,  administrators  and 

oiwignis  with  usual  {wwers  of  varying  securities,  and  also  for  the 

ap{>uintment  of  new  trustees. 

3.  Now  THE  Condition  of  the  Above-written  bond  or  obliga- 
tion is  sooh  that  if  the  said  (iruMUes),  or  the  survivor  of  them,  his 
exeootors  or  administrators,  or  other  the  trustee  or  trustees  fur  the 
time  being  of  the  said  hereinbefore  recited  indenture,  do  and  shall 
immed'uitcly  upon  the  deoesse  of  the  said  (tenant  for  life),  pay 
the  legacy  duty  on  the  said  sums  of  £  and  £  ,  so 

bequeathed  to  the  said  (remainder  man)  after  the  decease  of  the 
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No.  X.  said  {tenant  for  life)  as  aforesaid ;  and  shall  and  will  from  time  to 
Joint  and  time,  and  at  all  times  hereafter,  well  and  sufficiently  protect, 
given  to  an  ^^^  harmless,  and  keep  indemnified  the  said  {executor),  his  heirs, 
Executor,  fc.  executors  or  administrators,  and  his  and  their  lands  and  tenements, 
goods  and  chattels,  of  and  from  the  same,  and  all  claims  and 
demands  whatsoever  in  respect  thereof,  and  also  of,  from  and 
against  all  actions,  suits,  and  other  proceedings,  costs,  charges 
and  expenses,  that  may  be  brought  or  prosecuted  against  the  said 
(executor),  his  executors  or  administrators,  for  or  on  account  of 
the  nonpayment  of  such  last-mentioned  legacy  duty,  or  in  relation 
thereto ;  or  in  case,  at  any  time  or  times  hereafter,  it  shall  be 
discovered  that  any  debt  or  debts  are  owing  from  the  said 
{testator),  deceased,  to  any  person  or  persons  whomsoever,  and 
the  said  (executor),  or  other  the  personal  representatives  for  the 
time  being  of  the  said  {testator),  shall  be  called  upon  to  pay  the 
same,  and  the  said  residuary  estate  of  the  said  (testator)  shall  be 
insufficient  to  discharge  such  claims,  and  the  said  (^trustees),  or  the 
survivor  of  them,  or  other  the  trustees  or  trustee  for  the  time 
being  of  the  said  hereinbefore  recited  indenture,  shall,  so  far  as 
such  residuary  estate  shall  so  prove  to  be  deficient,  forthwith  pay 
the  amount  of  such  debt  or  debts,  and  also  all  such  costs,  charges 
and  expenses  as  may  have  been  incurred  by  reason  of  the  non- 
payment thereof,  or  in  relation  thereto,  unto  the  said  (executor), 
or  other  the  personal  representative  for  the  time  being  of  the 
said  (testator),  THEN  the  above-written  bond  to  be  void,  otherwise 
to  continue  in  full  force  and  virtue. 
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DEMISE  OF  PREMISES  FOR  A  TERM  OF  l.ooo  YEARS  IN  TRUST 
TO  INDKMMFY  A  PURCHASER  AGAINST  THE  LOSS  OF  TITLE 
DEEDS.  WITH  A  COVKNANT  FROM  VENDOR  TO  INDEMNIFY 
PURCHASER.  AND  ABSOLUTE  COVENANTS  FOR  TITLE  AS  TO 
THE  DEMISED  PREMISES. 


1.  Ptetks. 

t.  Bccitel  of  loM  of  title  deeds,  and 
of  ftx'^<^<°''>t  f(*'  iDdemuitjr. 

3.  Trust  to  indemnify  purchaser. 

4.  Trust  to  raise  montj  by  way  of 

aale  or  mortgage. 

5.  Proriao-  for  cesser  of  term  on  de* 

livcriog  deeds  to  purchaser,  or 


if   he  remains    in  undisturbed 
possession  for  ten  years. 

6.  CorenaDt  from  vendor  to  indem- 

nify purchaser. 

7.  Covenants  from   vendor    that    be 

has  good  right  to  demise. 

8.  For  quiet  enjuyment  and  freedom 

ttoto  incumbrances. 

9.  For  further  assurance. 


1.  THIS  INDENTURE,  made  the      day  of        A.D.,  18    ,  r«tks. 
Between  (vendor),  of,  &c.,  of  the  first  part,  (purchaser^  of,  &c, 

of  the  second  part,  and  (firo  trustees)  of,  &c,  of  the  third  part. 
[Recite  conveyance  to  purchasers^  ut  ante.  No.  I.,  clause  2, 
p.  530.] 

2.  Amd  whereas  the  Utle  deeds  and  writings  relating  to  the  Rmt«]  ,4  u»» 
title  of  the  said  hereditaments  and  premises  having  been  cither  '^^^  *'**'** 
lost  or  mislaid,  the  said  (vendor)  has  agreed  to  demise  the  ten«-  ■■■■>*; 
roents  and  premiaes  hereinafter  deacribed  unto  the  said  (truMieet^ 

their  exocuton,  administrators  and  asMgna,  by  way  5f  indemnity 
in  manner  hereinnfter  mentioned.  [Ijisbrt  tttiaium  and  habendum^ 
ut  antCf  No.  IV.,  clauses  4  and  5,  p.  538.] 

Traslto 

3.  Upon  trost  for  the  said  (vendor),  his  heirs  and  aadgna,  ^jjy^ 
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No.  XI.       until  the  said  {purchaser)  shall  be  interrupted  or  disturbed  in  the 

Demise  of    peaceable  and  quiet  enjoyment  of  the   said   hereditaments   and 

ilrnofiWQ  premises  so  sold  and  conveyed  by  the  said  {vendor)  unto  the  said 

Years,  ^c.    {purchaser)  as  aforesaid,  on  account  of  the  said  title  deeds  and 

writings  relating  to  the  title  of  them  being  so  lost  or  mislaid  as 

aforesaid,   or   by  means  of  any  defect  in  the  title  of  the   said 

(vendor)  to  the  same  hereditaments  and  premises ;  and  after  the 

said  (purchaser)  shall   be   so   interrupted  or   disturbed   in   such 

peaceable  and  quiet  enjoyment  as  aforesaid; 


Trast  to  raise 
money  by  way 
of  sale  or 
mortgage. 


4.  Upon  trust  that  the  said  (trustees)  or  the  survivor  of 
them,  his  executors  or  administrators,  shall  from  thenceforth 
from  time  to  time,  out  of  the  rents  and  profits  of  the  said  tene- 
ments and  premises  hereby  demised,  or  by  mortgage  or  sale  of 
the  same,  or  of  a  competent  part  thereof,  for  all  or  any  part  of 
the  said  term  hereby  demised,  or  by  bringing  actions  against  the 
tenants  or  occupiers  of  the  said  demised  premises  for  the  recovery 
of  the  rents  then  in  arrear,  or  by  making  entries  on  the  said 
demised  premises,  or  any  part  thereof,  or  by  all,  any,  or  either 
of  the  ways  and  means  aforesaid,  levy  and  raise  all  such  sums 
of  money,  losses,  damages,  costs  and  expenses  as  the  said 
(purchaser),  his  heirs,  executors,  administrators  or  assigns  shall 
pay,  incur,  or  be  put  unto  on  account  of  the  said  title  deeds  and 
writings  being  so  lost  or  mislaid,  or  for  any  such  defect  of  title 
in  the  said  (vendor)  to  the  said  hereditaments  and  premises  so 
sold  and  conveyed  by  him  to  the  said  (purchaser)  as  aforesaid, 
and  shall  pay  over  the  surplus  moneys  (if  any)  to  the  said  (vendor), 
his  heirs  or  assigns. 


Proviso  for 
cesser  of  term 
on  delivering 
deeds  to 
purchaser,  or 
if  he  remains 
in  undisturbed 
possession  for 
ten  years. 


5.  Provided  always,  that  if  the  said  (vendor),  his  heirs, 
executors  or  administrators  shall,  at  any  time,  within  the  period 
of  ten  years,  to  be  computed  from  the  day  of  the  date  hereof, 
deliver  to  the  said  (purchaser),  his  heirs  and  assigns,  the  whole 
of  the  said  title  deeds  and  writings  relating  to  the  said  heredita- 
ments and  premises  so  sold  and  conveyed  by  the  said  (vendor) 
to  the  said  (purchaser),  deducing  a  good  title  thereto  for  a  period 
of  thirty  years  or  upwards,  to  be  completed  from  the  day  of  the 
date  hereof: — Or,  if  the  said  (purchaser),  his  heirs  or  assigns 
shall  not  be  interrupted  or  disturbed  in  the  peaceable  enjoyment 
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of  the  Myd  hereditamonU  and  prcmiMt  to  aold  and  conveyed  to      X*.  XL 
him  bj  the  aaid  (vavhr),  on  account  of  tlie  taid  title  deeda  and    D$mtm  y 

</hrm 


writinga  being  su  lo«t  or  mi«Uid,  or  for  such  defect  of  title  raniyiooo 
in  the  taid  (oeftdor)  to  the  same  hereditauionts  and  premisea  aa  ^•*^4^ 
aforc«aid,  during  the  said  period  of  ten  yeara  aa  hereinbefore 
mentioned; — Or,  if  the  said  (vendor),  hi«  heirs,  executors  or 
administrators,  shall  pay  and  satisfy  unto  the  snid  {purcha$er\  his 
beira,  executors,  administrators  or  assigns,  all  such  lostfcs,  damages, 
eoata  and  cxjM^nses  aa  he  or  they  shall  pay,  incur,  or  be  put  unto 
on  account  of  the  said  title  deeds  and  writings  being  so  lost  or 
mislaid,  or  for  any  such  defects  in  title  of  the  said  (vendor)  to  the 
said  hereditaments  and  premises  so  sold  and  conveyed  by  him 
to  the  said  (purchaser)  during  the  said  period  of  ten  years  to  be 
computed  as  aforesaid,  then  and  in  either  of  such  cases,  the  said 
temj  of  1,000  years  hereby  demised  shall  cease  and  determine  to 
all  intcnta  and  purposes  whatsoever. 

6,  And  the  said  (vendor)  doth  hereby  for  himself,  his  heirs,  £**•"* 

iitn  wmiui  to 

executors  and  administrators,  covenant  with  the  said  (purchater)^  imkonUy 
his  heirs,  executors,  administratore  and  assigns,  that  he  the  said  ^^ 
(vendor),  his  heirs,  executors  or  administrators,  shall  and  will  from 
time  to  time,  and  at  all  times  hereafter  during  the  period  of  ten 
yean,  to  be  computed  from  the  day  of  the  date  hereof,  well  and 
sufficiently  protect,  save  harmless,  and  keep  indemnified  the  said 
(purchaser^  his  heirs,  executors,  adminit>trators  and  assigns,  and 
the  said  hereditaments  and  premisea  so  aold  and  conveyed  by  the 
said  (vendor)  to  the  said  (purehofer)  aa  aforeaaid,  and  all  other 
the  lands  and  tenements,  goods  and  chattels  of  him  the  said 
(purchaser)  of,  from  and  against  all  looses,  costs,  damages  and 
expenses  which  be  the  said  (purchaser),  his  beira,  executors, 
administraton  or  assigns  shall  or  may  pay,  incur,  or  be  put  unto, 
on  account  of  the  said  title  deeds  and  writings  being  so  lost  or 
misUid,  or  for  any  such  defect  of  title  in  the  said  (vendor)  to  the 
said  hereditaments  and  premisea  so  sold  and  conveyed  by  him  to 
the  said  {purchaaer)  aa  aforeaaid. 

7.  And  the  said  (vmh/ot)  doth  hcrebv  for  himself,  his  heirs,  Omwi  turn 
executors,  and  administrators,  covenant  with  the  said  (fntstes),  Wm  gMi  rig^ 
their    executors,  administratora  and    asMgns,  that  ho  the  aaid**' 
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No.  XI.       (vendor)  now  hath  in  himself  good  right  to  demise  the  said  tene- 

Demiseof     ments  and  premises  hereby  demised,  with  their   appurtenances, 

rerro'o/ 1000  ^^^^  ^^6  Said  {trustees),  their  executors,  administrators  and  assigns, 

Years,  jc.     Qpon  the  trusts,  and  in  manner  aforesaid,  according  to  the  true 

intent  and  meaning  of  these  presents. 

J.       .  8.  And  further,  that  the  said  demised  tenements  and  pre- 

enjoyment  and   miscs  shall  or  may  from  time  to  time,  and  at  all  times  hereafter, 
incumbrances,    be   held  upon   the   trusts   hereinbefore   declared  concerning  the 
same,    without    let,   suit,    eviction,    ejection,    interruption,    dis- 
turbance, or  denial,  of  or  by  any  person  or  persons  whomsoever; 
and  that  free  from  all  incumbrances  whatsoever. 


For  farther 
assurance. 


9.  And  moreover  that  the  said  {vendor)  and  all  persons 
rightfully  claiming  any  estate  or  interest  in  the  said  demised 
tenements  and  premises,  or  any  part  thereof,  shall  and  will  from 
time  to  time  and  at  all  times  hereafter,  until  the  trusts  of  these 
presents  shall  be  fully  satisfied  and  performed,  at  the  request 
of  the  said  (purchaser),  his  heirs  or  assigns,  but  at  the  costs  of 
the  said  (vendor),  his  heirs,  executors  or  administrators,  make,  do, 
acknowledge,  enter  into,  execute  and  perfect  all  such  further 
assurances,  for  the  more  perfectly  or  satisfactorily  assuring  and 
confirming  the  said  demised  tenements  and  premises  with  their 
appurtenances  unto  the  said  (trustees),  their  executors,  admin- 
istrators and  assigns,  for  all  the  unexpired  residue  of  the  said 
term  of  1,000  years,  as  the  said  (purchaser),  his  heirs  or  assigns 
or  his  or  their  counsel  in  the  law,  shall  require.  [Add  power  to 
change  trustees,  ut  ante.  Vol.  I.,  Part  IV.,  No.  IV.,  clause  16, 
p.  706.] 


In  witness,  &c. 
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No.  XII. 


BOND  OF  INDRMNITY  TO  PURCHASER  WHERE  THE  TITLB 
DEEDS  HAVE  BEEN  LOST  OR  MISLAID. 


[Inskkt  exordium,  ut  ante.  No.  IL,  clause  I,  p.  532;  akd 
KKCITE  eo$tt>«yanee  to  purchaser,  ut  ante.  So.  I.,  cUiue  2,  p.  530.] 

Now  Tiic  Condition  of  the  above-written  obligation  is  such 
that  if  the  said  {vendor),  his  heirs,  exccuturs  or  administrators, 
shall,  at  any  time  witliin  the  period  of  ten  years,  to  be  computed 
from  the  day  of  the  date  hereof,  deliver  to  the  said  ( purchaser), 
his  heirs  or  a&«igns,  the  whole  of  the  title  deeds  and  writings 
relating  to  the  title  of  the  said  hereditaments  and  premises  so  sold 
and  conveyed  by  the  said  {vendor)  to  the  said  (  purchaser)  as  afore- 
said,  deducing  a  good  title  to  the  said  premises  for  a  term  of  thirty 
years  to  be  computed  from  the  dny  of  the  date  hereof,  on  if  the 
aaid  {purchaser),  his  heirs  or  assigntt,  sliull  not  be  interrupted  or 
disturbed  in  the  peaceable  and  quiet  enjoyment  of  the  said  here- 
ditaments #nd  premises,  to  aold  and  conveyed  to  him  by  the  said 
vendor  as  aforesaid,  on  account  of  the  said  title  deeds  and  writingv 
being  so  loat  as  aforesaid,  or  for  any  such  defect  of  title  in  the 
■aid  vendor  as  aforesaid,  for  the  period  of  ten  years  to  be 
computed  from  the  day  of  the  date  hereof.  Ob,  if  the  said 
{eenditr),  his  heirs,  executors  oi^  administrators,  shall  pay  and 
satisfy  unto  the  said  {purdUuer),  his  heirs,  executons  adminis- 
trators or  assigns,  all  such  losaes,  damages,  costs  and  expenses, 
as  he  or  they  shall  pay,  incur  or  be  put  unto,  on  nccount  of  the 
said  title  deeds  being  to  kwt  or  mialaid,  or  for  such  defect  of  title 
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No.  XII.      in  the  said  (vendor)  to  the  same  hereditaments  and  premises  as 

Bond  of      aforesaid,  during  the  said  period  of  ten  years  as  hereinbefore  men- 

Indemmty  to    ^\q^q^^     And  if  the  Said  (vendor),  his  heirs,  executors  or  adminis- 

where  the  Title  trators,  shall  and  will,  from  time  to  time,  and  at  all  times  hereafter 

Deeds  haoe  been 

Lost  or  Mislaid,  during  the  period  of  ten  years,  to  be  computed  from  the  day  of  the 
date  hereof,  well  and  suflSciently  protect,  save  harmless,  and  keep 
indemnified  the  said  (purchaser),  his  heirs,  executors,  adminis- 
trators and  assigns,  and  the  said  hereditaments  and  premises  so 
sold  and  conveyed  by  the  said  (vendor)  to  the  said  (purchaser)  as 
aforesaid,  and  all  other  the  lands  and  tenements,  goods  and 
chattels,  of  him  the  said  (purchaser),  of,  from  and  against  all 
losses,  costs,  damages  and  expenses,  which  he  the  said  (purchaser), 
his  heirs,  executors,  administrators  or  assigns,  shall  or  may  pay, 
incur,  or  be  put  unto,  on  account  of  the  said  title  deeds  and 
writings  being  so  lost  or  mislaid,  or  of  any  defect  of  title  in  the 
said  (vendor),  to  the  said  licreditaments  and  premises  so  sold  and 
conveyed  by  him  to  the  said  purchaser  as  aforesaid,  then  the 
above-written  obligation  shall  be  void,  otherwise  to  continue  in 
full  force  and  virtue. 
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No.  XIII. 


BOND  FROM  LEGATEE  TO  AN  EXECUTOR  TO  REFUND  IN  CASE 
OF  A  DEFICIENCY  OF  ASSETS. 


1 .  Recital  of  irill  bequeatbint;  \tgmBf. 

2,  That  rzecutor  betoii  onahle  to  ••• 

oerUio  the  mmount  of  MMta, 


legatee  on  receiving  leffacy  has 
agreed  to  enter  into  bond. 

Condition. 


[Inskbt  exordium,  ul  ante.  No.  II.,  olaase  1,  p.  532.] 

1.  WnBBBAS  {Uttator),  late  of,   &c,  by  his  last  will,  dated  J^^^'" 
the  day  of  ,  bequeathed  unto  the  said  {UyaUe)  the  >n^- 
sum  of  200A,  to  bo  paid  within  six   calendar  months  after  his 
decease,  and  ap[)ointed  the  said  (executor)  sole  executor  of  his  said 

will,  which  (the  said  {testator\  liaving  died  on  or  about  the  day 
of  ,  without  having  altered  or  revoked),  was  duly  proved  by 

the  said  (ewnrtor)  on  tlic  day  of  ,  in  the  Prerogative 

Court  of  Canterbury. 

2.  And  whereas  the  said  {legatee),  having  requested  the  said  '">*>  *»«!«. 
{execMtor)  to  pay  him  the  sud  legacy  of  200/.  so  bequeathed  to  lo  miiiiih 
him  as  aforesaid,  and  the  Mud  {executor)  not  being  able  to  ascertain  ,„„,  i,,,,,,^ 
with  pomtive  oertiunty  whether  the  assets  of  the  said  (tetteUor)  [VT*!^ 
will  be  sufficient  to  discharge  the  whole  of  his  debts,  and  the  full  •trmiimmtm 
amount  of  the  several  other  legades  bequeathed  in  and  by  his  said 

recited  will  unto  the  tereni]  pertons  therein  named,  the  said 
{lejfoUe)  hath  agreed,  on  receiving  his  said  legacy  of  £  ,  to 
enter  into  the  above-written  obligation,  with  such  condition  as  is 
hereinafter  contained. 
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No,  XIII.         3.  Now  THE  Condition   of  the  above  written  obligation  is 

Bond/rom     such  that  if  the  personal  estate  of  the  said  {testator),  deceased, 

Exeaoor  To    should  prove  insufficient  to  discharge  all  his  just  debts,  funeral 

Refundtnccae  ^^^^  testauientarv  expenses,    the   necessary   charges   of  the   said 

of  a  aejkiency  J  r  ^  jo 

of  Assets,  executorship,  and  the  full  amount  of  all  the  pecuniary  legacies 
Condition.  bequeathed  by  the  said  recited  will  to  the  several  persons  therein 
named,  or  if  the  said  {legatee)^  his  heirs,  executors  or  administrators 
shall,  within  fourteen  days  next  after  notice  in  that  behalf  to  hira 
thereof  given,  repay  unto  the  said  {executor)^  his  executors,  adminis- 
trators or  assigns,  the  said  sum  of  200Z.,  or  so  much  thereof  as 
shall  appear  to  be  more  than  was  due  to  him,  out  of  the  personal 
estate  of  the  said  {testator)  in  respect  of  the  said  legacy  so 
bequeathed  to  him  by  the  said  recited  will  as  aforesaid,  rateably 
and  in  proportion  to  the  other  pecuniary  legacies  under  the  said 
will ;  AND  ALSO,  if  the  said  {legatee),  his  heirs,  executors  or  adminis- 
trators, shall  from  time  to  time,  and  at  all  times  hereafter,  well  and 
sufficiently  protect,  save  harmless,  and  keep  indemnified  the  said 
{executor),  his  executors  and  administrators,  and  the  estate  and 
effi^cts  of  the  said  {testator),  deceased,  of,  from  and  against  all 
costs,  charges,  damages  and  expenses,  which  may  be  paid,  sus- 
tained or  incurred  by  or  to  him  or  them,  or  the  estate  of  the  said 
{testator)  deceased,  for  or  by  reason  or  means  of  the  said  {executor) 
having  paid  to  the  said  {legatee),  the  said  sum  of  200/.  in  full  for 
the  said  legacy  as  aforesaid,  or  any  matter,  cause  or  tiling  what- 
soever, in  relation  thereto,  then  the  above-written  obligation  to 
be  void,  otherwise  to  continue  in  full  force  and  virtue. 
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XIV. 


BOND  OF  INDEIINITV  TO  TRUSTERS  ADVANCING  PART  OF 
TRUJfr  MONEYS  TO  HUSBAND  AND  WIFK.  WHICH  HAD  BEEN 
LIMITED  BY  MARRIAGE  SKTTLEMKNT.  UPON  TRUST  FOR 
THE  BENEFIT  OF  THE  HUSBAND  AND  WIFF^  AND  ISSUE  OF 
THE  MARRIAGE.  WITH  AN  ABSOLUTE  LIMITATION  IN  FAVOUR 
OF  THE  HUSBAND  UPON  FAILURE  OF  SUCH  ISSUE.  NO 
ISSUE  HAVING  BEEN  BORN,  AND  THERE  BEING  NO  PRO- 
SPECT OF  ANY 


1  Recital  of  •  marriAge  Mttlement 
nodcr  whith  the  butband  be- 
ooinet  ab»olut«lj  entitled  in 
default  of  iMue  of  tbe  mar* 
riage. 

3.  lliat   thara    ia    no  iasoe  of    tbe 


marriage,   nor  the  prospect    of 
aoy. 

3.  Of  agreement  by  truatoea  to  ad* 

vanoe  a  portion    of   tbe    truat 
moneys  upon  being  indemnified. 

4.  Conditioo. 


[Inrbrt  exordium  from  hutbamd  to  trustfet,    ui  ante,    Na  II., 
cUuae  I,  p.  532.] 


1.  WmiRBAfl  by  indenture  bearioK  date  on  or  about  the  Ibvitaiof 

day  of  ,  and  made  between  the  said  (obligor)  of  the  first  part,  Mitln 

(wife)  of  the  second  part,  and  the  aaid  {tweo  ohUg^e*)  of  the  third  xu  ht 
part  (being  a  tettlement  made  previously  to  a  marriage  then  con-  J^j^j^JV 
tcmplatod  between  the  aaid  (obligor)  and  (irt/*c),  which  was  shortly  «>tiika  fai 
afterwards  duly  solemnized),   the  capital  sum  of  4,00(W!.,  Three  i«w  af  iIm 
per  Cent.   Consolidated  Annuities,  which   had   been   previously 
tninsferre<l  by  the  said  {obHpor)  to  the  said  (hpo  obUgett\  and  was 
then  standing  in  their  names  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  was,  after  the  solcmnintion 
of  the  said  intended  marriage,  limited  and  aasnred  irFON  tkust 

vui..  If.  2   II 
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No.  XIV. 

Bond  of 

Indemnity  to 

Tritstees 

fideancing  pari 

of  Trust 

Moneys  to 

Htisband  and 

Wife  which  had 

been  limited  Vy 

Marriage 

Settlement. 


to  pay  the  interest,  dividends  and  annual  proceeds,  to  the  said 
{obligor),  for  the  term  of  his  life ;  and  after  his  decease,  upon 
TRUST  to  pay  the  same  interest,  dividends  and  annual  proceeds, 
unto  the  said  {wife)  for  the  term  of  her  life,  in  case  she  should 
happen  to  survive  the  said  {obligor) ;  and  after  the  decease  of  the 
survivor  of  them,  upon  certain  trusts  for  the  benefit  of  children 
of  the  said  intended  marriage,  as  the  said  {husband)  and  {wife),  or 
the  survivor  of  them,  should  by  any  deed  or  instrument  in  writing 
appoint ;  and  in  default  thereof,  upon  trust  for  all  and  every  the 
children  of  the  said  intended  marriage  who,  being  a  son  or  sons 
should  attain  the  age  of  twenty-one  years,  or  who,  being  a 
daughter  or  daughters,  should  attain  that  age  or  marry,  in  equal 
shares  as  tenants  in  common.  And  in  case  there  should  be  no 
children  of  the  said  intended  marriage,  who  should  acquire  a 
vested  interest  in  the  said  trust  moneys,  then  upon  such  trusts 
and  for  such  ends,  intents  and  purposes  (but  without  prejudice  to 
the  life  interest  of  the  said  {wife),  by  virtue  of  the  now  reciting 
indenture),  as  the  said  {obligor)  should  by  deed  or  will  appoint ; 
AND  in  default  of  such  appointment,  upon  trust,  and  for  the 
absolute  benefit  of  the  said  {obligor),  his  executors,  administrators 
and  assigns. 


That  there  is  2.  And  WHEREAS  there  ncvcr  was  any  issue  of  the  said 
maiTiaee°^nor^   intended  marriage,  nor  is  there  a  probability  that  there  ever  will 

the  prospect  of    |jg  ^nv  SUCh  issUC. 
any.  "' 

Of  agreement  3.  And  WHEREAS  the  Said  {obUgor)  and  {wife)f  having  occasion 
advjmcr*^^  *°  for  the  sum  of  7501.  for  their  own  immediate  purposes,  have 
portion  of  trust  requested  the  said  {two  obligees)  to  sell  out  so  much  of  the  said 

money  upon  *  mi  /-t^i-ii**' 

being  stock  or  sum  of  4,000/.,  Three  per  Cent.  Consolidated  Annuities, 

as  will  produce  the  sum  of  7501.  sterling,  and  to  pay  over  the  same 
unto  the  said  {obligor)  and  {wife),  which  the  said  {two  obligees) 
have  agreed  to  do  upon  being  indemnified  by  the  said  {obligor)  in 
manner  hereinafter  appearing. 


Condition.  4.  Now  THE  CONDITION  of  the  abovc-writtcn  bond  is  such 

that  if  the  said  {obligor)  and  {wife),  and  the  heirs,  executors  or 
administrators  of  the  said  {obligor),  do  and  shall,  from  time  to 
time  and  at  all  times  hereafter,  well  and  sufficiently  protect,  save 


«• 
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hanalem  and  keep  iadaonified  tho  said  {two  cbS^m),  and  eaeh  of     lU.  xnr. 
them,  their  and  each  of  their  heira,  executors,  and  adminiatrators,  and      Bamd  ^ 
their  reapective  land*  and  tenementa,  gooda  and  chattels,  from  all 
futare  liabilitj,  damageey  costn  or  expenses,  which  they,  or  cither         _^ 
of  them  respeetiTely,  shall  or  may  incur,  disburse,  or  be  put  unto    Jfewy*  i» 
on  aocoont  of  the  said  {poo  <iMigtf\  or  either  of  them,  having  so  nr^  ^ma  kU 
•old  out  and  raised  the  said  sum  of  750iL,  out  of  the  said  trust  **jtfj^2[u''^ 
1001167%  or  for  or  on  account  of  any  act,  deed,  matter  or  thing  in     ^rffiiwi 
rahtioB  thereto,  then  the  aboTe- written  bond  to  bo  void,  other- 
wiae  to  continue  in  full  force  and  virtue. 


2  o  2 
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No.    XV. 


BOND  CONDITIONED  THAT  A  MINOR,  WHO  HAS  CONTRACTED 
WITH  OTHERS  TO  SELL  THE  PROPERTY,  SHALL  EXECUTE  A 
VALID  CONVEYANCE  ON  ATl'AINING  TWENTY-ONE,  OR,  IN 
CASE  OF  HIS  REFUSAL,  THAT  THE  OTHER  VENDORS  WILL 
REPAY  A  CERTAIN  PORTION  OF  THE  PURCHASE  MONEY. 


1.  Exordium. 

2.  Recital  of  contract. 


3.  Condition. 


Kxordium.  i,  KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  We 

(^.),  of,  &c.,  and  (i?.),  of,  &c.,  are  held  and  firmly  bound  to 
{obligee),  of,  &c.,  in  the  penal  sum  of  £  sterling,  to  be  paid 

unto  the  said  (obligee),  or  to  his  certain  attorney,  executors,  admin- 
istrators, or  assigns,  for  which  payment  to  be  well  and  truly 
made,  we  jointly  bind  ourselves,  our  heirs,  executors  and  administra- 
tors ;  and  each  of  us  severally,  separately,  and  apart  from  the  other 
of  us,  bindeth  himself,  his  heirs,  executors  and  administrators, 
firmly  by  these  presents.     Sealed  with  our  seals ;  dated,  &c. 


Fedtal  of 
contract. 


2.  Whereas  the  above  bounden  (A.)  and  (B.)  and  (minor), 
being  seised  in  fee  as  tenants  in  common  of  (Describe  parcels), 
sometime  since  contracted  to  sell  the  fee  simple  and  inheritance  of 
the  same  hereditaments  and  premises  unto  the  said  (obligee),  for 
the  sum. of  £  and  the  said  (A.)  and  (B.)  have,  by  indenture 

dated  the  day  of  ,  and  expressed  to  be  made  between 

the  said  (A,)  of  the  first  part,  the  said  (B.)  of  the  second  part, 
and  the  said  (minor)  of  the  third  part,  conveyed  their  respective 


tkatmMim' 
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portioiit  of  the  «ud  preouMt  unto  the  Mid  {obUgni),  in  pnmuuiee      *»-  XV. 
of  tuch  oootraot ;  but  the  Mud  {minor)  being  still  a  minor,  \»  unable 
at  prctent  to  execute  a  valid  conTejanee  of  hia  portion  of  the 

tAtn  to  mU 

3.  Now  TiiK  Condition  of  the  above-written  obligation  is  Jjj/^JJS?'. 
auoh  that  if  the  said  (minor)  shall,  within  the  space  of  six  calendar  ^*^ 
nxmtha  next  after  he  shall  attain  the  full  age  of  twenty-one  years, 
or  in  caae  of  his  death  in  the  meantime,  if  his  heirs  shall  within 
the  period  aforesaid  execute  a  valid  conveyance  of  the  fee  simple  ^""**'" 
and  inheritance  of  the  said  hereditaments  and  premises  unto  the 
flftid  {obtiget\  his  heirs  and  assigns  (such  conveyance  to  be  prepared 
and  tendered  by  and  at  the  expense  of  the  said  (obb'ffee\  his  heirs 
or  aangns) ;  ob,  in  cose  the  said  (minor)  or  his  heirs  shall,  after  the 
expiration  of  six  calendar  montlis  after  attaining  his  full  ago  of 
twenty-one  years,  and  after  the  same  shall  be  tendered  to  him  or 
them  for  tliat  purpose,  refuse  to  execute  such  conTeyonoo  as  afore- 
said, if  the  said  {A.)  and  (B.),  or  either  of  them,  or  the  heirs 
executors  or  administrators  of  them,  or  either  of  them,  shall 
immediately  upon  such  refiuol  repay  unto  the  said  {phUgee),  his 
exeoatora,  administrators  or  oadgns,  the  sum  of  £  ,  being  one 

(Insert  jtroportUmai  part)  part  of  the  said  purchase  moneys, 
together  with  interest  for  the  same  at  the  rate  of  5L  for  every 
\00L  by  the  year,  from  the  day  of  such  refusal  to  tlic  day  on 
which  such  repayment  shall  be  actually  made,  then  the  above- 
written  bond  to  be  void,  otherwise  to  continue  in  full  force  and 
virtue. 
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No.  XVI. 


BOND  BY  A  TENANT  FOR  LIFE,  WHO  HAS  GRANTED  A  LEASE 
FOR  FOURTEEN  YEARS,  THAT  IN  CASE  OF  HIS  DECEASE 
DURING  THE  TERM,  THE  REVERSIONER  SHALL,  UPON  THE 
LESSEE'S  REQUEST,  EITHER  CONFIRM  THE  ORIGINAL  LEASE, 
OR  GRANT  HIM  A  NEW  LEASE  OF  THE  PREMISES,  TO  ENDURE 
AS  LONG  AS  THE  ORIGINAL  TERM,  AND  UNDER  THE  SAME 
RENT  AND  COVENANTS. 


1.  Recital  of  lease. 

2.  That  lessor  being  only  entitled  to 

a  life  estate,  unless  the  rever- 
sioners shall  confirm  the  lease, 


lessor  will  pay  a  specified  sum 
as  liquidated  damages. 


3.  Condition. 


[Insert  exordium^  ut  ante^  No.  II.,  clause  I,  p.  532.] 


Recital  of  j^  Whereas  by  indenture  of  lease  bearing  even  date  herewith, 

but  executed  previously,  and  made  between  the  above-bounden 
{obligor)  of  the  one  part,  and  the  above-named  {obligee)  of  the  other 
part,  the  said  {obligor\  in  consideration  of  the  rents  and  covenants 
thereinafter  reserved  and  contained  on  the  tenant  or  lessee's  part, 
demised  all,  &c.  [describe  parcels],  to  hold  the  same  unto 
the  said  {obligee),  his  executors,  administrators  and  assigns,  from 
the  29th  day  of  September  then  last,  for  the  term  of  fourteen 
years,  at  the  yearly  rent  of  85/.,  payable  quarterly,  as  therein 
mentioned. 

2.  And  whereas  the  said  {obligor)  being  entitled  to  the  said 

premises  during  the  term  of  his  life  only,  and  not  being  empowered 

to  grant  any  leases  to  endure  for  a  longer  period,  any  lease  granted 

by  him  must  necessarily  determine  upon  his  death,  it  hath  been 

ttie  lease,  lessor  agreed,  as  an  indemnity  to  the  said  {obligee),  that  if  at  the  time  of 


Tbat  lessor 
being  only 
entitled  to  a 
life  estate, 
tinlpss  the 
reversioners 
Rhall  confirm 
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the  deoMte  of  the  «ud  (obiter)  the  person  or  persomt  then  entitled     K«>  xvi. 
to  the  mid  premieee,  or  to  the  immediate  reversion  thereof,  fthall     Bomiigm 
not,  at  the  request  of  the  said  (obligee),  his  executors,  administra-  J^nM^mW 
toni  or  assigns,  confirm  the  said  hereinbefore  recited  lease,  or  grant  ."fl*^/* 

a  new  lease  of  the  said  premises  unto  the  Miid  (o^/iV/^r),  his  execu-       

tors,  administrators  or  asugns,  for  such  further  time  as  will  com-  ,|»«tfi,<i  mi. 
plete  the  said  term  of  fourteen  years  therein,  at  the  same  rent  and  *,]^^J'*** 
under  the  same  covenants  as  in  such  recited  lease  are  reserved  and 
ocmtuned,  them  the  said  {obU(/or),  his  executors  or  administrators, 
shall  and  will  forthwith  jtay  unto  the  said  {obUgee)^  his  executors, 
administrators  or  assigns,  the  sum  of  £  ,  by  way  of  liqui- 

dated  damages,  fbr  the  loss  of  the  reaidue  of  the  said  term  of  four- 
teen years  in  the  said  demised  premises. 

3.  Now  THE  Condition  of  the  above-written  bond  is  such 
that  if,  at  the  time  of  the  decease  uf  the  said  {pbligor)y  the  person 
or  person  who  shall  be  then  entitled  to  the  immediate  reversion 
of  the  snid  premises  expectant  thereon,  shall,  at  the  request  of 
the  said  {uftiiffrr\  his  executors,  adminidtrators  or  assigns,  confinn 
the  said  hereinbefore  recited  lease  of  the  same  so  granted  by  the  said 
hereinbefore  recited  indenture  bearing  even  date  herewith,  or 
grant  a  new  lease  of  eucb  premises  for  such  further  term  as  will 
complete  the  said  term  of  fourteen  years,  at  the  same  rent  and 
under  and  subject  to  the  same  covenants  as  in  such  hereinbefore 
recited  indenture  of  lease  are  reserved  and  contained ;  or,  in  case 
the  person  or  persons  so  entitled  to  the  immediate  reversion  of  the 
said  premises  as  aforesaid,  shall  not,  at  the  request  as  aforesaid, 
confinn  the  said  original  lease,  or  grant  a  fresh  lease  of  the  said 
premises  for  the  residue  of  the  said  tenn,  at  the  same  rent,  and 
subject  to  the  same  ooyenants  as  aforesaid,  and  the  heirs,  executors 
or  administrators  of  the  said  {obligor)  shall  pay  unto  the  said 
{obligee)^  his  executors,  administrators  or  assigns,  the  said  sum  of 
£  ,  TIIKN  and  in  either  of  such  casc«,  the  above-written  bond 
to  be  Tokl,  otherwise  to  continue  in  full  force  and  virtue. 
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No.    XVII. 


BOND  BY  A  PURCHASER  TO  A  VENDOR  OF  AN  ESTATE 
CHARGED  WITH  A  LEGACY  OF  300/.  PAYABLE  TO  A  MINOR 
ON  ArrAINING  TWENTY-ONE,  TO  SECURE  THE  DUE  PAYMENT 
OF  SUCH  LEGACY. 


1.  Recital  of  will,  devising  the   pro- 

perty to  vendor,  charged  with 
the  payment  of  a  legacy  of 
300Z.  to  legatee  on  attaining 
twenty- one. 

2.  Of  agreement  to  sell  a  portion  of 


devised   premises,   and  convey- 
ance to  purchaser. 

Of  agreement  that  purchaser  shall 
retain  the  purchase- money  until 
the  infant  shall  attain  twenty-one. 

Condition. 


[Insert  exordium  from  purchaser  to  vendor,  ut  antey  No.  IL, 
clause  1,  p.  532.] 


1.  Whereas  {testator),  late  of,  &c.,  deceased,  by  his  last  will 

day  of  ,  devised  all  his  real 


Recital  of  will 
devising  the 

property  to       dated  on  or  about  the 

vendor  charged  ,  o     ^  .j/         7\i.i.  -i 

with  the  estates  unto  and  to  the  use  ot  the  said  {vendor),  his  heirs  and 

Wmv  of  3ooi  assigns  for  ever,  subject  nevertheless  to  the  payment  of  the  sum 

to  a  legatee  on  ^f  300^.  to  {legatee),  to  be  paid  to  him  on  his  attaining  the  age 

twenty -one.  of  twenty-one  years. 


Of  agreement 
to  sell  a 
portion  of 
demised 
premises,  and 
conveyance  to 
purchaser. 


2.  And  whereas  the  said  {vendor)  some  time  since  con- 
tracted to  sell  a  portion  of  the  said  real  estates  to  the  said 
{purchaser),  and  which,  by  an  indenture  of  grant  and  release 
bearing  even  date  herewith,  hath  been  conveyed  to  the  said  {pur- 
chaser) accordingly. 


thLt^Si        ^'  -^^^  whereas  the  said  {legatee),  being  still  an  infant  under 
shall  retain  the  the  age  of  twcnty-onc  years,  that  is  to  say,  of  the  age  of  fifteen 
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yeart,  or  thereabout*,  it  has  been  agreed  that  the  sum  of  300L  *^  xvu. 

•hall  bo  retained  by  the  aaid  {jmrduuer)  until  the  said  {legaiee)  BmaHgm 

•hall  attain  the  full  age  of  twentj^one  years,  for  the  purpose  of  ^^^— ^-* 


diacfaargiog  the  aaid  legacy  of  300/.  so  bequeathed  to  him,  and      ^** 
charged  upon  the  real  estate  of  the  aaid  {tettator),  deceased,  aa  >■*■> 
aforeaidd,  and  that  the  aame  should  stand  charged  upon  the  aaid  aiMll  Mtehi 
porchaaed  premiaea  until  such  actual  payment  shall  be  made.  t««ntj.«M. 

4.  Now  TUB  COKDITION  of  the  above-writteu  bond  is  such 
that  if  the  above-bounden  (jmrcfuuer)^  his  heirs,  executors  <w 
admiuistratora  do  and  shall  well  and  truly  pay  or  cause  to  be 
paid  unto  the  aaid  {legatee)  the  said  sum  of  300/.  sterling;  OB, 
in  case  of  liis  decease  under  tliat  age,  the  said  {purchaser^ 
his  heirs,  executors  or  administrators  do  and  shall,  within  throe 
calendar  months  af\cr  the  decease  of  the  said  {lepaiee)f  well  and 
truly  pay  or  cause  to  be  paid  unto  the  aaid  (veHdor)^  his  executors, 
adininistratora  or  aangns,  the  said  sum  of  300/. ;  and  also,  if  the 
said  {purchaser),  his  heirs,  executors  or  administrators  do  and  shall, 
ao  long  aa  the  aaid  sum  of  300/.  shall  remain  unpaid,  and  until  the 
aame  ia  actually  paid,  well  and  truly  pay  or  cause  to  be  paid  unto 
the  aaid  {vendor),  his  executors,  administrators  or  assigns,  interest 
on  the  said  sum  of  300/.,  at  the  rate  of  4/.  foi;  every  100/.  by  the 
year,  then  the  above-written  bond  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue. 
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No.  XVIII. 


BOND  FROM  AN  EXECUTOR  TO  INDEMNIFY  A  BOND  DEBTOR 
WHO  PAYS  OFF  A  BOND  DEBT  DUE  TO  THE  TESTATOR,  SUCH 
BOND  HAYING  BEEN  LOST  OR  MISLAID. 


1.  Recital  of  bond  given  to  testator. 

2.  Of  death  of  testator;  his  will,  and 

the  probate  thereof. 

3.  That    principal    moneys,    together 

with  an  arrear  of  interest,  are 
still  due  on  the  bond,  which, 
having   been   lost  or    mislaid, 


4. 


the  executor  agrees  to  indem- 
nify the  debtor  upon  his  dis- 
charging such  principal  moneys 
and  interest. 

Of  payment  of  principal  moneys 
and  interest. 


5.  Condition. 


[Insert  exordium^  ut  ante,  No.  II.,  clause  1,  p.  53?.] 


Recital  of 
bond  given  to 
testator. 


I.  Whereas  by  a  certain  bond  in  writing,  dated  on  or  about 
the  day  of  ,  under  the  hand  and  seal  of  the  said  {obligee), 

the  said  {obligee)  became  bound  unto  the  said  {obligor's  testator)  in 
the  penal  sum  of  £  ,  conditioned  for  making  void  the  same 

upon  payment  by  the  said  {obligee),  his  heirs,  executors,  adminis- 
trators or  assigns  unto  the  said  {obligors  testator),  his  executors, 
administrators  or  assigns,  of  the  sum  of  £  and  interest,  at 

the  rate  of  51.  for  every  100/.  by  the  year,  on  a  certain  day  therein 
mentioned  and  long  since  past. 


Of  death  of  2.  And  WHEREAS  the  said  {obligor)  died  on  or  about  the 

testator ;  his  '  .  i     i  •     i  -n     i         i 

will,  and  the      day  of  ,  having  duly  made  his  last  will,  dated  on  or  about 

pro    e    ereo .  ^^^  ^^^  ^£         ^  ^^j  appointed  the  said  {obligee)  sole  executor 

thereof,  who   duly  proved    the   same  in    the  Prerogative   Court 
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of  the  Archbkbop  of  Omterbury  on  or  about  tbe  day    M0.vrm. 

of  Amd,^wmm 


t»imimmh» 

i  Ksv  wiiKUKAH  the  taid  principal  sum  of  X  •till  renuunt  ^^  ^^^ 
due  and  .owing  upon  the  »ccurity  of  the  aaid  recited  bond,  BmiMtJm 
together  witli   the  sum  of  £  for  an  arrear  of  interest,     ,^  oomi 

amounting  altogether  to  the  sum  of  £  ,  and   the  said  ^'^J^. j^ 

{Migor)t  as  the  executor  of  the  said  {obUgor^M  te*tator\  having        -—^^^ 
ealled  upon  the  Mud   (obligee)  to  pay   the  same,  and  the   said  noom, 
recited  bond  having  been  either  lost  or  mislaid,  the  said  {obligor)  ^,^gj^„  ^ 
hath  agreed,  upon  receiving  the  princiiial  moneys  and  interest  due  ^[J^^y^ 
u{)on  the  itaraei  to  indemnify  the  said  (obligee)  in  manner  herein- 
tit'iLT  iiu-iitlonod. 

mkUd,  tlM 


4.  AMD  WHEREAS  the  said  (obligee)  hath  this  day  paid  the  aud  lir—*; 
sum  of  £  unto  the  said  (obligor),  in  full  satisfaction  and  ^akiar  ma  kb 

discharge  of  all  the  princi|Hil  moneys  and  interest  due  and  owing  ji][|]jj~^*|j^ 


u|K)n  the  said  recited  bond,  as  the  said  (obligor)  doth  hereby  TS. 

acknowledge  and  declare.  TTfiijiinit 

ffyriMlH 

5.  Now  TBE  Condition  of  the  above-written  bond  is  such 
that  if  the  above-bounden  (obligor),  his  heirs,  executors  or  admin- ' 
istmtont,  or  the  executors  or  administrators  of  the  said  (obligor's 
tettator),  deceased,  do  and  shall,  in  case  the  said  bond  shall  at  any 
time  hereafter  be  found,  deliver  up  the  same  unto  the  said  (obligee), 
his  executors,  administrators  or  assigns,  in  order  that  such  bond 
nwy  be  cancelled,  and  the  said  (obligee),  his  heirs,  executors  and 
administrators,  be  thereby  effectually  released  from  the  payment  of 
all  the  princi|ial  moneys  and  interest  secured  thereon.  And  also, 
if  the  said  (obligor),  his  heirs,  executors  or  administrators,  do  and 
•hall  from  time  to  time,  and  at  all  times  until  the  suid  bond  shall 
be  M  found  as  aforesaid,  well  and  sufficiently  protect,  save  harm- 
less and  keep  indemnified  the  said  (oltligee),  his  heirs,  executon 
and  aduiiui!ttrat4'rs,  and  his  and  their  Unds  and  tenements,  goods 
and  chattels,  of,  from  and  against  the  said  bond,  and  all  principal 
moneys  and  interest  thereby  secured  as  aforv»aid ;  and  also,  of, 
from  and  agunst  all  actions,  auits  and  other  proceedings  whatsoever, 
both  at  law  and  in  equity,  which  sluJl  or  may  at  any  time  or  times 
be  brought  or  proaecutcd  against  the  suid  (obligee)^  \m  heire,  exccu- 
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No.  xvin.  tors  or  administrators,  and  of,  from  and  against  all  costs,  damages 
Bondjrom  an  and  expenses  which  he  or  they  shall  or  may  bear,  sustain,  incur  or 
to  inJ^nify  a  ^®  P"^  ^^»  ^^^  ®^  ^^  account  of  the  Said  bond,  or  the  principal 
Bond  Debtor   moneys  and  interest  thereby  secured,  or  any  act,  matter  or  thins: 

vjho  pays  off  a  ''  J  >  J  »  a 

Bond  Debt  due  relating  thereto,  then  the  above- written  bond  to  be  void,  other- 

to  the  Testator,      .        ,  ,.  -      n  ^^  f  i     •   . 

such  Bond    wisc  to  contmuc  in  lull  rorce  and  virtue. 

having  been  lost 
or  mislaid. 
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i\...    XIX. 


BOND  OF  INDEMNITY  TO  A  TENANT  PAYING  RENT  TO  HIS 
!.\Nni,()RI).  WHERE  THE  TITLE  TO  THE  PROPERTY  IS 
DISPUTED. 


I.  Raeitel   of  disputed   title  to  the 
pnmiics. 

'2.  Of  tgreeincnt  by  landlord  to  indem- 
nify tenant  paying  him  the  rent, 


(torn  all  other  claims  in  respect 
thereof. 


3.  Condition. 


[Inskbt  exordium,  ut  ante.  No.  11.,  clause  1 ,  p.  532.] 

1.  Whereas  certain  disputes  and  controversies  have  arisen  R««t»l  of  . 

dispoted  Utk 

and   are  etill  pending  between   the  aljove-bounden  (obligor)  and  to  tb« 
certain  other   i>er8on8  relating   to   the   title  of  the  messuage  or 
dwelling-house,  wherein  the  above-named   {obligee)   now  resides, 
situate,  &e.,   and  which   the   said  {obligor)  claims  as  the   lawful 
owner  thereof. 


2.  And  whereas  the  said  {obligor),  upon  the  said  (<>*%«*)  ?J2^* 
agreeing  to  pay   him  the  reserved  rents  in  respect  of  the  said  to  inili—lfy 
premises,  hath  undertaken  to  indemnify  the  said  {obligee)  from  all  hiatiMfMi, 
other  claims  and  demands  in  rcppcct  of  such  rent,  and  to  execute  .j^^  ^^*^ 
and  deliver  unto  the  said  {obligee)  a  bond,  with  a  .condition  to  bo  "*i**  *'■'•'' 
thereunder  written,  to  the  effect  hereinafter  contained. 

3.  Now  THE  COKDITION  of   tho  above-written  bond  is  such  OiaditiaQ. 
that  if  the  above-bounden  {obligor),  his  heirs,  executors  or  adminis- 
trators, do  and  shall  well  and  truly  pay  all  nuch  sum  and  sums  of 
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No.  XIX.  money,  costs,  damages  and  expenses,  which  by  due  course  of  pro- 

Sond  of  ceeding,  either  at  law  or  in  equity,  or  otherwise  howsoever,  shall 

^T^T^a\n  ^®  adjudged  or  decreed  against  the  said  {obligee),  his  executors, 

Reid  to  his  administrators  or  assigns,  or  which  he  or  they  shall  or  may  incur, 

Landlord, wJiere  .        ,.  ,  ,  /•  i  p 

the  Title  to  sustam,  diSDursc  or  be  put  unto,  for  or  by  reason  of  any  action, 
d^ted^^  suit,  forfeiture,  or  other  proceeding  whatsoever,  which  shall  or 
may  be  brought  or  prosecuted  against  the  said  [obligee),  his 
executors,  administrators  or  assigns,  by  reason  of  his  or  their 
paying  the  aforesaid  rent,  or  any  part  of  the  same,  to  the  said 
{obligor),  his  heirs  or  assigns,  in  manner  aforesaid,  then  the 
above-written  bond  to  be  void,  otherwise  to  continue  in  full  force 
and  virtue. 
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Na    XX. 


BOND  OF  RESIGNA'nON  OP  A  UVING. 


1.  R«cit«l  that  patron  \»  patron  of  the 
livinf;,  and  has  a^pred  to  present 
the  derK^man,  u|>on  the  latter 
uodrrtalung  to  resign  in  case 


anr  son  of  patron  shall  take  holj 
oraflTi,  ana  be  desirous  of  being 
preeented  theralo. 

2.  Condittoo. 


[IkkKKT  exordium  of  bend  from  the  clergyman  to  tJie  patron^  ut 
ante,  Na  IL,  datiae  1,  p.  532.] 

1.  WflERBAS  the  said  (patron)  \b  the  patron  of  the  rectory  of^******^ 


the  parish  church  of  A ,  in  the  county  of  B- 


patrao  b  psiTSB 

,  which  is  now  ofiksWif, 

aad  has  sjnw 

▼aeant  by  the  deoeaae  of  the  late  {incumtnmt\  and  has  agreed  to  to  f i  tba 

present  the  said  {clergyman)  to  the  said  rectory,  but  being  deeirous  ^^jj^hfrr 
of  having  the  power  at  any  future  time  to  present  any  one  of  his  !^J[!^?^  ** 
sons,  all  of  whom  arc  now  infants,  who  may  hereafter  become  duly  uy  mo  of 
qualified,  to  the  said  rectory,  it  hath  been  agreed  between  the  said  uk*  boiy 
{patron)  and  the  said  {clergyman^  that  upon  the  happening  of  the  "^'^      ^ 
event  above-mentioned,  the  said  {clergyman)  will  resign  the  said 
rectory  upon  the  request  of  the  said  {patron\  his  heirs  or  asaigna, 
or  other  the  person  or  persons  for  the  time  being  entitled  to 
such  next  presentation  to  the  said  rectory,  so  that  any  one  of 
the  SODS  of  the  said  {patron)  as  aforesaid  may  be  duly  presented 
thereto  aooordingly ;   and  also,  that  he  the  said  {<lergyman\  so 
long  as   be  shall  continue  incumbent  of  the  said  rectory,  will 
continue  to  be  persoiudly  resident  thereon. 

2.  Now  THE  Condition  of  the  above  written  bond  is  stich  CmUnim, 
that  if  the  said  {clergyman)  shall,  during  such  time  as  be  shall 
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No.  XX.      continue  Incumbent  of  the  said  rectory,  reside  personally  thereon, 

Bond  of      without  being  absent  therefrom  for  more  than  the  space  of  two 

designation  of  calendar  months  in  any  one  year ;  and  also  in  case  the   said 

o  Living. 

{clergyman)  shall  at  any  time  whilst  any  son  of  the  said  ( patron) 

who  may  have  taken  holy  orders,  and  be  duly  qualified  to  hold, 
and  be  desirous  of  being  presented  to  the  said  rectory  within 
one  calendar  month  next  after  request  by  the  said  {patron),  or 
other  the  person  or  persons  for  the  time  being  entitled  to  the 
presentation  thereof,  in  due  form  of  law  resign  the  said  rectory, 
and  cause  such  resignation  to  be  duly  accepted,  in  such  manner 
that  the  said  rectory  shall  become  vacant,  and  the  said  {patron), 
or  other  the  person  or  persons  entitled  to  such  presentation  as 
aforesaid  may  be  legally  entitled  to  present  any  son  so  qualified  as 
aforesaid  thereto,  free  from  all  claims  and  demands  of  the  said 
{clergyman),  of,  in,  to,  out  of,  or  upon  the  same  ;  OR  in  case  neither 
of  the  said  sons  of  the  said  {patron)  shall  take  holy  orders,  or 
become  qualified  to  hold  the  said  rectory,  or  be  desirous  of  being 
presented  thereto,  then  the  above-w^ritten  bond  to  be  void, 
otherwise  to  continue  in  full  force  and  virtue.    . 


Sbction  III. 
GUARANTEES. 


No.  L— Bono  raoM  Two  8cB«nM  roM  tbb  Pcbfocb  or  iicvbimo  MsBcnAvn 
TMB  AMourr  or  xaxjou  or  Goom  9vrrtiKMt  to  a  Tbaob«iuui  bot  bz* 
CBBoijia  soot. 


No.  II. — Bono  wtTH  Two  StrBBTTBa  roB  thb  rAmim.  oucmabob  or  tbb 
Dtmn  or  a«  ArroBiiBT'a  Clbbk. 


No.  in. — BoiTD  wmi  Two  SrBvnBt  roB  the  rAirnrcL  duchabob  or  tub 
DcTUi  or  THB  Chibt  Cuuk  ob  Maxaobb  or  a  ButiBBat. 

No.  rV. — BOVD    WITH    Two    ScBBTIBi    rOB    THB    rBOrSB    DUCHABOB   Or   TtIB 

DvTtBB  or  AV  AMUTAirr  ob  Shopma*. 

No.  Y. — BoBDWlTU  Two  SCBBTtBS  TO    fBCDBB  THB   BaLAVCB  Or  A  BaXKIBO 

Accoorr. 

No.  VX — BoXD  CITBIt  BT  A  BciLDKB  Ain>  Twn  Sl'BBTIBB  FOB  THB  DOB  TKM- 
rOBMAMCB  or  A  ComUCT  TO  BVILA  A  DwKUJKO-HoinW  ACOtlBUIKO  TO 
A  «rBCinEO  PUIB. 


VOL.    II.  t  P 


580 


CONCISE   PRECEDENTS   IN 


No.  I. 


BOND  FROM  TWO  SURETIES  FOR  THE  PURPOSE  OF  SECURING 
MERCHANTS  THE  AMOUNT  OF  VALUE  OF  GOODS  SUPPLIED 
TO  A  TRADESMAN,  NOT  EXCEEDING  500/. 


1 .  Recital  of  agreement  to  supply  the 
goods  to  principal  upon  sureties 


giving  their  bond  to  secure  the 
payment. 

2.  Condition. 


[Insert    exordium,    with    tico    sureties,   ut    ante,    Section  IL, 
No.  X.,  clause  1,  p.  552.] 


Recital  of 
agreement  to 
supply  the 
goods  to 
principal  upon 
sureties  giving 
their  bond  to 
secure  the 
payment. 


1.  Whereas  the  said  {principal),  who  is  now  carrying  on  the 
trade  or  business  of  (state  nature  of  business)  at  (Insert  name  of 
place  of  business)  aforesaid,  hath  requested  the  said  {obligees)  to 
supply  him  with  goods  in  the  way  of  his  trade  upon  credit,  which 
they  have  consented  to  do,  upon  the  said  (sureties)  executing  and 
delivering  to  them  a  bond  in  the  penal  sum  above-mentioned,  with 
a  condition  to  be  thereunder  written  to  the  eiFect  hereinafter 
contained. 


Condition.  2.  Now  THE  CONDITION  of  the  above-written  obligation   is 

such,  that  if  the  said  (principal),  his  heirs,  executors  or  adminis- 
trators, do  and  shall  from  time  to  time  and  at  all  times  hereafter, 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said  (obligees), 
[their  executors,  administrators  or  assigns,]  (a)  all  such  sum  and 


Practical  (a)  If  it  is  intended  that  the  security  shall  extend  to  secure  the  payment  for 

suggestions.        goods  supplied  after  any  alteration  in  the  partnership  firm,  then  substitute  for 
words  within  brackets  as  above,  whenever  the  same  occur — 

*'  or  the  survivors  or  survivor  of  them,  or  other  the  person  or 
persons  for  the  time  being  constituting  the  firm  of  (state  sij/le  of 
partnership  Jirm.y^ 
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tunu  of  money  m  ahall  or  may  from  time  to  time  become  due  and       >^  L 
owin}(  tn  the  Mid  {obRgeti)  from  the  said  {principal)  for  goods  Bmifrmmtm 
•old  and  delivered  bj  them  to  him,  or  delivered  to  his  order,  when  wimnnnT^ 
and  aa  tuoh  sum  and  sums  of  money  shall  respectively  become  due  „*T^..- 
and  payable;  or,  in  case  the  said  {principat)  shall  at  any  time  or     Awmmi^ 
timea  hereafter  happen  to  make  default  in  payment  of  any  such    mafZium 
sum  or  sums  of  money  as  aforesaid,  and  the  said  {iurrties)  or  either  "^^^ 

of  them,  their,  or  either  of  their  heirs,  executors  or  administrators, 
ahall  within  the  simcc  of  ux  calendar  months  next  af^er  notice  of 
•ach  default,  and  of  the  amount  of  such  sum  or  sums  of  money  as 
shall  be  then  due  and  owing,  shall  have  been  delivered  to  or  left 
at  the  usual  place  of  abode  or  business  of  the  said  {sureties)  or  of 
their  respective  heirs,  executors,  administrators  or  assigns,  by 
them  the  aaid  {obligees\  or  [any  or  either  of  them,  or  any  of  their 
exccutore  or  administrators,]  (h)  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  {obUgees\  [their  executors,  administrators  or 
assigns,]  {b)  all  such  sum  and  sums  of  money,  aa  at  the  time  of 
such  notice,  and  to  the  amount  therein  mentioned,  shall  be  due 
and  owing  to  them  from  the  said  (principal^  his  heirs,  executors 
or  administrators,  not  exceeding  in  the  whole  the  sum  of  500L 
sterling ;  but  if  the  tame  should  exceed  the  sum  of  500L  sterling, 
TIIKN  the  said  sum  of  500/.  in  part  of  such  sum  or  sums  then  duo 
and  owing  as  aforesaid;  or  if  no  such  notice  shall  be  given  or 
delivered  as  aforesaid,  turn  the  above- written  bond  to  bo  void, 
otherwise  to  continue  in  full  force  and  virtue. 


(*)Or- 

'S)ther  the  person  or  persons  for  the  time  being  constituting 
the  firm  of ." 


S  P  3 
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CONCISE    PRECEDENTS  IN 


No.  II. 


BOND  WITH  TWO  SURETIES  FOR  THE  FAITHFUL  DISCHARGE 
OF  THE  DUTIES  OF  AN  ATTORNEY'S  CLERK. 


1 .  Recital  of  engagement  of  obligor 

as  clerk  to  obligee. 

2.  That  obligee  has  required  security 


for  the  feithful  discharge  of  the 
clerk's  duties. 


3.  Condition, 


to  obligee. 


[Insert  exordium^  ut  ante,  Section  II.,  No.  II.,  clause  1,  p.  532.] 
Recital  of  1^  Whereas   the  said  (obligor)   has   engaffed  himself  in  the 

engagement  of  ,  _  .  •  . 

obligor  as  clerk  scrvice  of  the  Said  {obligee)  as  his  clerk  and  assistant  in  the 
management  of  his  business  or  profession  of  an  attorney,  solicitor 
and  conveyancer,  from  the  day  of  the  date  hereof,  during  such 
time  as  the  said  parties  shall  mutually  agree,  at  the  yearly  salary 
of  £  ,  to  be  paid  by  the  said  {obligee)  to  the  said  {obligor)  by 

four  equal  quarterly  payments,  on  the  day  of  ,  the 

day  of  ,  the  day  of  ,  and  the  day 

of  ,  the  first  quarterly  payment  to  be  made  on  the  day 

of  next. 


That  oblipee  2.  And  WHEREAS  the  said  {obligee)   having  required  the  said 

security  for  (obUgor)  to  procure  sufficient  security  for  the  honest  and  faithful 
discharge  of  the  discharge  of  the  duties  of  the  said  (obligor),  as  such  clerk  and 
clerk's  duties,  assistant  38  aforesaid,  the  said  (two  sureties)  have  agreed  to  concur 
in  the  above- written  bond,  for  the  purpose  of  indemnifying  the 
said  (obligee),  his  executors  or  administrators,  from  any  losses, 
damages  or  expenses  the  said  (obligee),  his  executors  or  adminis- 
trators, may  incur  or  be  put  unto,  for  or  by  reason  of  the  said 
(obligor)  embezzling,  misappropriating,  or  not  duly  accounting  for 
all  moneys  which  shall  come  to  his  hands  as  such  clerk  or  assistant 
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M  albmud,  or  for  the  wilful  destruction,  mutilation,  obliteration       M»  IL 
or  dflAMMment  of  anv  de4Hls,  writingA,  evidences,  ducumcuts,  in-  BamdwUktm* 
•tramenta,  books  or  papera,  which  shall  at  any  time  come  into  his      iMyW 
[inniniiinii,  or  be  in  his  custody  or  power  during  bis  senrioe  as  such  f^'^^^J^ 
clerk  or  assistant  as  aforesaid.  iitf»«W« 

Chrk. 

3.  Now  THE  Condition  of  the  above-written  obligation  is  Ctmmm. 
such,  that  if  the  above-bounden  (oblujor)  and  (tureties),  their 
respective  heirs,  executors  or  administrators,  or  some  or  one  of 
them,  do  and  shall,  from  time  to  time  and  at  all  times  hereafter, 
whenever  thereunto  required  by  the  said  {obiigtt\  his  executors  or 
administrators,  well  and  truly  account  for  all  such  moneys  as  shall 
come  into  the  hands  of  the  said  {obUgor\  as  also  for  all  deeds* 
writings,  evidences,  documents,  property  and  effects,  which  shall 
or  may  at  any  time  come  into  his  possession,  or  be  in  his  custody 
or  power,  as  such  clerk  and  assistant  of  the  said  (obligee)  as  afore- 
said ;  AND  ALSO  do  and  shall,  from  time  to  time  and  at  all  times 
whenever  thereunto  required  by  the  said  (obUgee)^  his  executors  or 
administrators,  pay  over  unto  him  or  them,  all  such  sum  or  sums 
of  money  as  on  any  account  shall  appear  to  be  due  from  the  said 
{iMigor)  unto  the  said  {obUgee\  his  executors  or  administrators ; 
AND  ALSO  do  and  shall  well  and  sufficiently  protect,  save  harmless, 
and  keep  indemnified  the  said  {obligee)^  his  executors,  administrators 
and  aangns,  of,  from  and  against  all,  and  all  manner  of  embezzle- 
ment, misappropriation,  misapplication  and  conversion  by  the  said 
(obUgcr)  of  any  moneys,  securities,  goods,  chattels  and  effects,  of  or 
belonging  to  the  said  {obliget)^  his  executors  or  administrators,  or  to 
any  suitor  or  client  of  the  said  (obligee) ;  and  also  of,  from  and 
against  the  carrying  away,  detention,  destruction,  obliteration, 
defacement  or  oanoellation  of  any  deeds,  writings,  evidences, 
doouroents,  instruments,  books  or  |N4)er8,  of  every  or  any  descrip- 
tJoQ  whatsoever,  belonging  to  the  said  (obligee)  or  to  any  of  bis 
oUenta  or  suiton,  without  the  direction  and  authority  of  the  said 
(M^),  or  aomo  person  or  persons  duly  authorized  by  him ;  and 
if  the  «ud  (obligor)  do  and  sluill  truly  and  faithfully  in  all  things 
mrre  the  said  (obl^)  as  such  clerk  and  assistant  in  his  said 
practice  or  profotnon  of  an  attorney,  solicitor  or  conveyancer  aa 
aforesaid,  then  the  above-written  obligation  to  be  void,  otherwise  • 
to  continue  in  full  force  and  virtue. 


584 


CONCISE  PliECEDENTS  IN 


No.  III. 


BOND  WITH  TWO  SURETIES  FOR  THE  FAITHFUL  DISCHARGE 
OF  THE  DUTIES  OF  THE  CHIEF  CLERK  OR  MANAGER  OF  A 
BUSINESS. 


1.  Recital    that    employers  have  for 

sometime  past  carried  on  busi- 
ness. 

2.  Of  agreement  to  take  principal  as 

the  chief  or  managing  clerk. 


and  of  agreement  of  sureties  to 
concur  with  him  in  a  bond  for 
his  faithful  services. 


3.  Condition. 


[Insert    exordium,    with    two    sureties,  ut  ante^    Section   II., 
No.  II.,  clause  1,  p.  532.] 


1.  Whereas  the  said  {two  obligees)  now,  and  for  many  years 


Becital  that 
employers  have 

for  some  time    past,  havc  Carried  on  the  trade  or  business  of"  (state  nature  of 
business.  business)  under  the  style  or  firm  of  (insert  st^le  of  firm),  at  {jplace 


of  business.) 


Of  agreement 
to  take 
principal  as 
the  chief  or 
managing 
clerk,  and  of 
agreement  of 
sureties  to 
concor  with 
him  in  a  bond 
for  his  faithful 
services. 


2.  And  whereas  the  said  {obligees)  have  agreed  to  take  the 
said  (principal)  as  their  head  and  managing  clerk  in  the  said  busi- 
ness, to  continue  with  them  so  long  as  they  the  said  {obligees)  or 
the  survivor  of  them,  or  other  the  persons  or  person  for  the  time 
being  constituting  the  said  firm,  and  the  said  (principal),  shall 
mutually  agree  upon;  in  consideration  whereof,  the  said 
(two  sureties)  have  agreed  to  join  the  said  (principal)  in  giving 
the  above-written  bond  for  the  diligent  and  faithful  performance  of 
his  duties,  with  a  condition  to  the  efiect  hereunder  written. 


Condition. 


3.  Now  the  Condition  of  the  above-written  bond  is  such. 
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that  If  the  taid  (pfimipml)  •hall,  ao  long  as  he  shall  remain  as  such      ^^  UL 
head  or  managing  clerk  in  the  senrice  or  employment  of  the  said  BoaJmiiktm 


(oMi^wt),  or  the  survivor  of  them,  or  other  the  person  or  persons  for      mJSu 
the  time  being  oonatituting  the  said  firm  of  ($tyU  ofjirm),  diligently  ,^*li^jC 
and  fiuthfullj  senre  them,  and  devote  his  whole  time  and  attention    cu^CbrL 
to  the  afiurs  and  management  of  their  business,  in  such  manner 
as  they  shall  direct ;  AMD  shall  keep  all  their  secrets,  and  give 
them  full  and  accurate  information  respecting  all  letters,  writings, 
papers,  and  occurrences  whatsoever,  which  shall  come  to  his  bands, 
knowledge  or  observation,  concerning  the  said  business ;  and  shall 
keep  all  the  cash  accounts,  books,  letters,  deeds,  writings  and 
paparib  ^nd  carry  on  all  correspondence  relating  to  the  said  con- 
cern, in  a  regular,  proper  and  business-like  manner ;  and  shall 
from  time  to  time  render  unto  the  said  {obUgeei)y  or  the  survivor 
of  them,  or  other  the  person  or  persons  for  the  time  being  consti- 
tuting the  said  firm,  a  true  account  of  all  such  cash,  bills,  notes 
and  other  Moarities,  as  shall  from  time  to  time  come,  or  which, 
without  his  own  wilful  default,  might  have  come,  to  his  hands ; 
AVD  shall  not  embezzle,  conceal,  waste  or  destroy,  or  wilfully  or 
knowingly  permit  or  sufier  to  be  embezzled,  concealed,  wasted  or 
destroyed  by  any  person  or  persons  whomsoever,  any  of  the  moneys, 
property  or  effects  belonging  to  the  said  {pbUgeti)  or  the  survivor 
of  them,  or  other  the  person  or  persons  for  the  time  being  con- 
stituting the  said  firm ;  and  shall,  to  the  best  of  his  ability,  cause 
all  the  servants,  inferior  clerks,  porters,  labourers,  and  all  other 
persons  employed  in  the  said  business,  to  discharge  their  respective 
doUes  in  a  proper  manner,  and  report  any  misconduct  on  their 
respective  parts  to  some  member  of  the  sud  firm,  as  soon  as  con- 
veniently may  be  after  the  discovery  thereof;  and  also  shall  in 
all  things  conduct  himself  diligently  and  faithfully  as  the  head  and 
managing  clerk  in  the  said  business,  tiien  the  said  bond  to  be 
void,  otherwise  to  oontbuo  in  full  force  and  virtue. 


58G 


CONCISE    PRECEDENTS   IN 


No.    IV. 


BOND  WITH  TWO  SURETIES  FOR  THE  FAITHFUL  DISCHARGE 
OF  THE  DUTIES  OF  AN  ASSISTANT  OR  SHOPMAN. 


1.  Recital  that  shopman  has  entered 
into  his  employer's  service,  and 
of  agreement  that  sureties  are  to 


become  bound  for  the   faithful 
discharge  of  his  duties. 
Condition. 


Recital  that 
shopman  has 
enteied  into 
his  employer's 
service,  and  of 
agreement  that 
sureties  are  to 
become  bound 
for  the  faithful 
discharge  of 
his  duties. 


[Insert  exordium^  with  two  sureties,  ut  ante.  Section  II., 
No.  X.,  clause  1,  p.  552.] 

1.  Whereas  the  said  {shopman)  has  entered  into  a  contract 
with  the  said  {tradesmen),  to  continue  with  him  as  a  hired  servant, 
shopman,  or  assistant  in  his  trade  or  business  of  a  [state  nature 
of  business~\,  so  long  as  the  said  {tradesman), {a)  his  executors  or 
administrators,  and  {shopman),  shall  mutually  agree  upon,  IN  con- 
sideration of  which,  the  said  {two  sureties)  have  agreed  to  concur 
with  the  said  {shopman)  in  giving  a  bond  with  the  condition  to  the 
effect  hereunder  written. 


Practical  (a)  It  must  be  kept  in  mind  that  the  above  security  will  only  be  binding  so 

BUggesliouB.  far  as  relates  to  the  obligee  and  his  representatives,  and  will  not  extend  to  a 
subsequent  partnership.  If,  therefore,  it  is  intended  that  such  security  should 
be  so  extended,  it  will  be  necessary  to  insert  here,  and  substitute  throughout 
the  remainder  of  the  precedent,  whenever  the  obligee's  name  is  mentioned,  the 
expressions-!— 

"  or  other  the  person  or  person  for  the  time  being  constituting 
the  said  firm  of  A.  &  Co." 


MODKUM    CUNVKYANl'lNO.  587 

S.  Now  TiiK  Condition  of  the  above-written  bond  u  rocb,      *••  IV. 
Uwt  if  the  Mid  {tMupwHm)  abBll,  from  time  to  time,  and  at  all  timet  Bomd  »kk  im 
during  the  coiitinuanoe  of  bia  senrioe  with  the  said  (imdesmaM),      j^Jm 
diligentl/  and  fiutbfuUy  dieeharge  bin  duties  as  such  servant,  ^7!^?!^* 
fhopoMUi  or  aauatant  as  aforesaid;  and  if  the  said  {sureties),  or  mAmlmmmim- 
either  of  them,  their  or  either  of  their  hcin«,  executors  or  adminis- 
trators,  do  and  shall  from  time  to  time,  and  at  all  times  hereafter,  ^^^'^^'^'^ 
,weU  and  bufficiently  protect,  save  harmless,  and  keep  indemnified 
the  said  (trat/esman),  his  heirs,  executors  and  administrators,  and 
his  and  their  kinds  and  tenements,  goods  and  chattels,  of,  from 
and  against  all  losses,  costs,  damages  and  expenses,  which  the  said 
(tradesman),  his  heirs,  executors  or  administrators  shall  or  may 
incur,  bear,  sustain  or  be  put  unto,  for  or  on  account  of  the  said 
(tradctman^  employing  the  said  {sfwpman)  in  his  said   trade  or 
businees ;  or  by  reason  of  any  embezzlement,  neglect,  mismanage- 
ment, default  or  loes  (whether  wilful  or  otherwiHc),  which  shall  or 
may  be  made,  occasioned  or  incurred  by  the  said  {shopman),  of  any 
of  the  moneys,  bills,  bonds,  securities,  goods,  wares,  merchandizea, 
or  other  property,  stock-in-trade,  and  efiects  which  shall  or  may, 
from  time  to  time  or  at  any  time,  be  entrusted  by  the  said  {trada^ 
man),  his  executors  or  administrators,  to  the  said  {shopman),  or 
which  sluill  come  into  his  hands,  or  be  nnder  or  subject  to  his 
management  or  control  in  the  course  of  the  said  business  as  such 
servant,  shopman  or  assistant  as  aforesaid,  TiiKN  the  above-written 
bond  to  be  void,  otherwise  to  contiuuc  in  full  force  and  virtue. 


588 


CONCISE   PRECEDENTS  IN 


No.  V. 


BOND  WITH  TWO  SURETIES  TO  SECURE  THE  BALANCE  OF  A 
BANKING  ACCOUNT. 


I,  Recital  that  sureties  have  agreed  to 
become  bound  with  obligor  to 


secure  the  balance  of  a  running 
account. 


2.  Condition. 


Recital  that 
sureties  have 
agreed  to 
become  bound 
with  obligor  to 
secure  the 
balance  of  a 
running 
account. 


[Insert  exordium,  with  two  sureties,  ut  ante.  Section  II., 
No.  X.,  clause  1,  p.  552.] 

1.  Whereas  the  above-named  {sureties^  have,  at  the  request  of 
the  above-bounden  {obligor),  and  in  order  to  secure  any  sum  or 
sums  of  money  which  shall  or  may  at  any  time  hereafter  become 
due  from  the  said  {obligor)  to  the  said  {obligees)  on  the  balance  of 
an  account  which  the  said  {obligor)  hath  opened  with  the  said 
{obligees),  not  exceeding  in  the  whole  the  sum  of  £  ,  agreed 

to  enter  into  a  bond  in  the  penalty  as  above  expressed,  conditioned 
as  hereunder  written. 


Condition.  2.  Now  THE  CONDITION  of  the  abovc-written  bond  is  such, 

that  if  the  above-bounden  {obligor),  his  heirs,  executors  or  adminis- 
trators, shall,  on  demand,  or  within  three  calendar  months  next 
after  notice,  either  by  letter  or  writing,  signed  by  the  said 
{obligees),  or  the  survivors  or  survivor  of  them,  or  his  or  their 
partner  or  partners,  or  other  the  person  or  persons  for  the  time 
being  constituting  the  firm  of  the  said  banking  house,  or  any  clerk 
or  other  person  by  their  or  his  authority  and  on  their  or  his  behalf 
{iddressed  to  the  said  {obligor),  his  heirs,  executors  or  adminis- 


vomnoi  oovvErANciifo.  dit 

timtort,  or  any  of  them,  or  Icf^  at  hi«  or  tlicir  usual  or  last  place  x»  ▼• 
of  abode  or  bu«ine«t  in  England,  pay,  or  oanae  to  be  paid  unto  the  Bmd  wM 
•aid  («My«M),  or  the  aianrivor*  or  ■unrivor  of  tbenut  or  tboir  or  hia  *"J2|U'ii  * 
partaar  or  partnan,  or  other  the  peraon  or  peraona  for  the  time  ^^JSLm  * 
b^Bg  cooatitQting  the  firm  of  the  Mud  bankin^bousc,  all  such  sum 
and  Huna  of  money,  not  exceeding  in  the  whole  the  sum  of  £  , 
aa  aball  be  owing  to  the  said  banking  firm  from  the  said  {obligor) 
00  poob  balance  of  account  as  aforesaid;  amd  aL!K>  if  the  said 
(aMyor),  hia  heirs,  executors  or  administrators,  do  and  shall  from 
time  to  time  well  and  sufficiently  protect,  save  harmless,  and  keep 
indemnified  the  aaid  {obtigeet),  and  the  survivors  and  survivor  of 
them,  their  or  his  partner  or  partners,  or  other  the  person  or 
persons  for  the  time  being  constituting  the  firm  of  the  said 
banking-house,  and  their  and  his  lands  and  tenements,  goods  and 
chattels,  of,  from,  and  against  all  losses,  damages,  costs  and 
expenses,  which  they,  or  the  survivors  or  survivor  of  them,  their 
or  his  partner  or  {Mirtners,  or  other  the  person  or  persons  for  the 
time  being  constituting  the  firm  of  the  said  banking-house* 
shall  or  may  incur,  sustain,  pay,  or  be  put  unto,  on  aoooont 
of  any  drafts,  bills  of  exchange,  or  promiasory  notea,  drawn, 
accepted  or  endorsed,  by  the  aaid  (obBpar),  and  paid  in  by  him 
to  the  said  banking  firm  upon  his  said  banking  account,  not 
exceeding  in  the  whole  the  said  sum  of  £  ,  then  the  above- 

written  bond  to  be  void,  otherwise  to  continue  in  full  force  and 
virtue. 
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No.  VI. 


BOND  GIVEN  BY  A  BUILDER  AND  TWO  SURETIES  FOR  THE 
DUE  PERFORMANCE  OF  A  CONTRACT  TO  BUILD  A  DWEL- 
LING-HOUSE ACCORDING  TO  A  SPECIFIED  PLAN. 


1.  Recital  of  contract  to  build  dwel- 

ling-house, with  suitable  offices, 
&c. 

2.  Of  agreement  that  principal  and 


sureties  should  enter  into  a  bond 
for  the  due  performance  of  the 
contract. 

3.  Condition. 


[Insert    exordium    with    two    sureties,    ut    ante,    Section   II., 
No.  X.,  clause  1,  p.  552.] 

Recital  of  1,  "Whereas  the  above-bounden  ( »nwa»aZ),  by  an  agreement 

contract  to  ...  .  .  \r  r     J^      J  o 

build  dwelling-  in  writing  under  his  hand,  bearing  even  date  herewith  but  executed 
suiubiJoffices,  previously,  contracted  with  the  said  (obligee)  to  erect,  build  and 
***•  complete,  within  the  space  of  twelve  calendar  months  from  the 

date  thereof,  in  a  good,  proper,  efficient  and  workmanlike  manner, 
one  messuage  or  dwelling-house  upon  the  piece  or  parcel  of  land 
of  the  said  (obligee),  in  the  said  agreement  particularly  described, 
with  suitable  outbuildings  and  offices,  drains,  sewers  and  other 
conveniences,  according  to  the  plans,  drawings  and  specifications, 
particularized  and  set  forth  in  a  plan  and  specifications,  numbered 
2,  annexed  to  the  said  agreement,  for  the  sum  of  1,200/. 


Of  agreement 
that  principal 
and  sureties 
ahoald  enter 
into  a  bond 
for  the  dae 
performance 
of  the 
contracts. 


2.  And  whereas,  at  the  time  of  entering  into  such  agreement, 
the  said  (two  sureties)  agreed  to  concur  with  the  said  (principal) 
in  the  above-written  bond,  for  the  due  execution  of  the  said  con- 
tract according  to  the  aforesaid  specifications,  with  the  condition 
to  the  effect  hereunder  written. 


ly  •  wyyir 
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S.  Now  THB  Condition  of  the  abovc-writton  bond  b  tuch      M»  vi. 
that  if  the  aboveoboonden  {prhteipal),  hU  executors  or  wlminU-    AwjJiMs 
traton,  ahall  within  the  apaoe  of  twelve  calendar  montba  from  the 
daj  of  the  date  of  the  above-written  bond,  build  and  complete  the 
■aid  roeMoage  or  dwclling-houso,  outbuildings,  of!icc«,  drain*  and 
Mwers,  oooformably  to  the  plans,  drawings  and  s{)ecifications  par-      *  fc^'^' 
ticalariied  in  the  aaid  plan  and  specifications,  in  a  good,  pro|)er, 
eflkient  and  workmanlike  manner  in   every  res|)cct,  then   the 
above-wnttcn  bond  to  bo  void,  otherwise  to  continue  in  full  force 
and  Tirtae. 
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Part  YIL 


WILLS. 


INTRODUCTORY  REMARKS. 

Origin  and         'Yim  power  of  devising  both  real  and  personal  estates  is  said  to  have 
wills.  prevailed  amongst  our  Saxon  ancestors  to  its  fullest  extent  (Spelm.  Feud. 

22),  but  after  the  Norman  Conquest,  and  the  introduction  of  the  feudal 
system,  this  power  was  destroyed,  as  far  as  real  property  was  concerned, 
except  as  to  lands  in  gavel-kind  (Saunder  v.  Brooks,  Cro.  Car.  561; 
PerrymavUs  case,  5  Co.  104),  and  small  tenements  in  some  cities  or 
boroughs,  or  estates  holden  for  a  term  of  years  :  (Wright  Ten.  172  ;  Co. 
Litt.  1 11 ;  1  Roll.  Abr.  62 ;  Bro.  Abr.  tit.  Dev.  pt.  20.)  But  means 
were  not  very  long  wanting  by  which  the  strictness  of  the  feudal  law 
was  evaded,  for  shortly  after  the  statute  quia  emptores  terrarum  came 
into  operation,  we  find  testators  disposing  of  the  profits  of  their  lands, 
and  passing  every  beneficial  interest  therein  through  the  medium  of 
others  seised  to  their  use.  This  power  was  for  a  short  time  taken  away 
by  the  operation  of  the  Statute  of  Uses  (27  Hen.  8,  c.  10),  which  exe- 
cuted the  legal  estate  in  cestui  que  use  with  all  its  incidental  properties ; 
but  this  difliculty  was  soon  gotten  over  by  creating  a  trust  estate,  which 
the  statute  could  not  execute  into  possession.  At  length  these  devises 
were  rendered  unnecessary  by  the  statute  32  Hen.  8,  c.  1 ;  and  34  &  35 
Hen.  8,  c.  5. 
Stat.  32  Hen. 8,  By  the  first  of  these  statutes  (32  Hen,  8)  it  was  enacted,  that  any 
*^-  ^'  person  having  a  sole  estate  or  interest  in  fee  simple,  or  seised  in  fee 

simple,  in  coparcenary,  or  in  common,  of  any  manors,  lands,  tenements, 
rents  or  other  hereditaments  holden  in  socage,  in  possession,  reversion, 
or  remainder,  or  any  of  them,  or  any  rent,  common,  or  other  profit  or 
commodity  out  of,  or  to  be  perceived  of  the  same,  or  out  of  any  parcel 
thereof,  should  have  full  power  to  give  and  devise  the  same,  as  well  by 
his  last  will  and  testament  in  writing,  as  other\vise  by  any  act  or  acts 
lawfully  executed  in  his  lifetime,  for  such  estate  or  interest  therein  as  he 
pleased. 
Knight's  service  gy  i\^q  same  statute  also,  persons  holding  by  knight's  service  in  capita 
in  capita.  were  empowered  to  devise  two-thirds  of  their  lands  so  holden,  or  two- 

thirds  of  the  value  of  the  same,  and  all  these  military  tenures  being 
afterwards  abolished  by  the  statute  12  Car.  2,  c.  25,  and  all  tenures 
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Utrned  into  wwiwnnn  aooa^  all  peraoM  w«ra  tberebjr  eoAblad  lo  will       Wau. 
'ittir  kndDd  propert/  of  ef«rT  kind  sod  datcripcioii,  ezMpliiif    .  .~7".  , 
)  and  ooitoaMiy  atlAlM^  which  wtre  da^iMhle  o^r  Moofldiflf  to     iiJil* 

of  tho  diffwMit  manors  to  which  tbej  apportMDod.  

^olemnitj  Um  StUuto  of  WUIb  requirod  was,  that  the  iaalni-  Wtai  «mU 
be  »n  writiug;  hcncu  a  letter  written  bj  a  nuui  whibt  at  *»***—;* 
-h  he  mvutioned  tliat  his  hmda  should  go  as  there  directed,  J^^|1*"J~ 
was  held  to  be  a  good  will:  {tl'e*t$  etue.  Moor,  177.)     Neither  was  it  gtatataor 
necoasary  that  the  writiug  should  be  in  tlie  handwriting  of  the  teatator,  WUk. 
or  ev«Q  that  it  should  have  been  dgned  by  him ;  so  that  even  abort 
'' 'tea  taken  bjr  a  third  party  from  the  testator's  instructions  for  the  pur> 
-e  of  being  reduced  into  form  was  holden  to  constitute  a  valid  will, 
''       the  testator's  name  was  not  mentioned  in  any  part  of 
rror$U^s  due,  1  Sid.  315,  pi.  33;  S.C.,  2  Keb.  132, 
>m.  Stevtnt  t.  Jerrard.) 

ite  of  Frauds  (29  Car.  2,  c  8X  however,  introduced  aome  RflNtorSuUBic 
rules  with  respect  to  wills  of  real  estate,  by  the  fifth  section  of  which  *^^"*^  ">— 
t*'<I,  "  that  all  devisee  and  bequests  of  any  Uuids  or  tenementa,  ^^"^'"^ 
her  by  force  of  the  Statute  of  Wills,  or  by  this  statute,  or  by 
f  Kent,  or  of  any  borough,  or  of  any  particular  custom,  shall 
:  and  signed  by  the  party  so  devising  the  aame^  or  b^  aome 
uij>i:(  |>  -  ' '    -  resenoe,  and  by  his  express  directioIU^  and  shall  be 

atieste«l  "d  in  the  preaence  of  the  devisor  by  three  or  four 

crt- '  ' '  they  shall  be  utterly  void  and  of  none  effect, 

A  .  Frauds  required  the  will  to  be  signed  by  the  A<  to  tb« 

iirc-  him  to  sign  it  in  the  prem>nce  of  the  witneaci^  tMUtor't 
Iged  to  them  that  it  was  his  handwriting  {Durmw  "^I— *"*• 
V.  I'.  Wma.  506;  TolUes  eoss,  Moa.  46;  MoaUt  v.  Bitd, 

1  M  It  her  was  it  material  in  what  part  of  the  will  the  teata- 
tor's  name  appeared,  if  it  could  have  been  shown  that  he  himself  actually 
placed  it  there.  As,  where  a  testator  commenced  his  will  thus : — **  I, 
John  Stanley,  do  hereby,"  &c;  which  was  held  a  sutilcient  signing 
witlun  tlie  statute  :  {Lemojfne  v.  Ston/cy,  3  Lev.  1;  see  also  CooA  v. 
rktrsoit*.  Pre.  Cha.  192;  South  v.  Codron,  cited  2  Vea.  sen.  455;  Stome^ 
komm  V.  Kvtl^n^  3  P.  Wma.  252;  Grafton  v.  Atkinson,  2  Yes.  sen.  454; 
jidtfy  V.  Grur,  8  Vea.  504.)  But  now,  by  the  late  Wills  Act  (1  Vict, 
c.  26,  s.  9),  the  teaiator'a  signature  must  be  placed  at  the  foot  of  the  will, 
and  must  be  made  or  acknowledged  by  him  before  the  witneaaea.  In  a 
recent  case,  the  attesting  witneaaea  to  a  will  depoeed  that  the  teatator 
did  not  sign  the  will  in  their  presence,  cor  did  they  ace  any  atgnatara 
when  they  aobaeribed  their  names :  it  w>is  held  that  the  will  was  not  duly 
executed  onder  the  9th  section  of  that  act  ( Skaw  v.  AeviUe,  24  Ia  T.  Kep. 
339.)    A  signatora  by  a  mark  or  ^tamp  was  holden  to  be  a  aolBeient 

Xture  under  the  Statute  of  Frauds  {Harruon  v.  Harrison,  8  Vea. 
.  Sammdmom  r.  Jaekton,  2  Boa.  fc  PuU.  239;  ff'riffkt  v.  It'aktford^ 
7  Vea.  558;  Ta^  v.  Bmmimg,  3  Nev.  h  Per.  228 ;  and  see  A«  Bv^eu^ 

2  Curt.  325);  and  will  also  be  considered  as  a  valid  signature  within  the 
mcaninjg  of  the  Act  of  Victoria  (Re  Bryee,  2  Curt.  325);  but  aAxii^ 
a  seal  is  not  a  auilcient  aignature  witlun  the  meaning  of  cither  of  thooa 
statutes :  for  thoae  eaaetnentai  by  requiring  the  will  to  be  signed,  na- 
doubtedly  mean  aome  evidanea  to  ariae  fima  the  haadwritin&  whidi 
could  never  ariae  out  of  a  aaal,  for  ao  omoj  common  aaab  are  wke  that 
no  certainty  or  guide  could  pomibfy  be  gaiiMd  from  thiat  added  to  which, 
whan  an  act  of  Parliament  maotioBa  aig^nf,  it  means  somalhii^  diAvant 
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Wills. 

Introductory 
Remarks. 

Signature  by 
third  person 
when  valid. 


Important 
alteration 
effected  by 
Stat.  1  Vict 
c.  26,  with 
respect  to 
signatures 
to  wills. 


from  sealing.  And  in  a  very  recent  case  {In  the  goods  of  John  Simmers, 
Prerogative  Court,  May  11,  IBoO),  the  mere  fact  of  placing  a  seal  by 
the  side  of  a  signature  previously  written,  that  signature  not  having  been 
written  by  the  person  whose  name  it  represented,  with  the  use  of  the 
words,  "  I  deliver  this  as  my  act  and  deed,"  was  held  by  Sir  H,  J.  Fust 
to  be  an  insufficient  acknowledgment  of  a  signature  to  a  will  under  the 
terms  of  1  Vict.  c.  26,  under  the  9th  section  of  this  act:  {Shaw  v. 
Neville,  24  L.  T.  Rep.  413.)  It  is  not  necessary  that  the  testator  should 
himself  sign  his  will,  for  this  may  be  done  either  by  himself,  or  by  any 
person  in  his  presence  and  by  his  direction,  and  such  signature  may  be 
made  as  well  by  either  of  the  two  attesting  witnesses  as  by  any  other 
person:  {Re  Bailey,  1  Curt.  914  ;   Smith  v.  Harris,  1  Robert,  262.) 

An  important  alteration  is  also  made  by  the  act  1  Vict.  c.  26,  with 
respect  to  the  place  of  signature,  for  instead,  as  under  the  Statute  of 
Frauds,  of  permitting  its  insertion  in  any  part  of  the  instrument,  it 
expressly  requires  that  the  signature  should  be  at  the  foot  or  end.  Upon 
this  clause  questions  have  lately  arisen  as  to  what,  strictly  speaking,  may 
be  construed  as  the  foot  or  end  within  the  meaning  of  this  clause.  The 
question  Avas,  it  seems,  first  mooted  in  the  case  of  Smee  v.  Bryer:  (10 
L.  T.  380.)  In  that  case  a  will,  signed  by  the  testatrix  writing  her 
name  on  the  fourth  page  of  the  sheet  of  paper  on  which  the  will  was 
written,  the  signature  being  opposite  the  attestation  clause,  beneath 
which  were  the  names  of  the  witnesses,  no  part  of  the  will  being  on  the 
fourth  page,  was  held  to  be  an  insufficient  signature  at  the  "foot  or 
end,"  within  the  meaning  of  the  statute  1  Vict.  c.  26,  s.  9.  The  rigid 
construction  put  on  the  words  "  foot  or  end  "  in  the  above-mentioned 
case  rendered  it  advisable,  in  Re  William  Harris  (reported  13  L.  T.  10), 
to  take  the  opinion  of  the  court  as  to  whether  a  will  signed  by  the 
testator  after  the  attestation,  was  or  was  not  a  sufficient  signature ;  and 
it  was  held  to  be  signed  at  the  foot  or  end.  In  Re  Howell  (2  Curtis, 
342),  below  the  signature  of  the  testator  and  of  the  witnesses,  but  before 
the  execution,  was  written  the  clause  appointing  the  executors.  The 
latter  clause  was  rejected,  and  administration  with  the  will  annexed 
allowed  to  pass  to  tlie  residuary  legatee.  In  another  case,  where  a  ' 
testator  signed  his  name  at  the  bottom  of  a  printed  form  ending  on  the 
second  side  of  a  sheet  of  paper,  the  will  itself  ending  on  the  first  side, 
probate  was  allowed  to  pass  of  the  will  as  signed  at  the  "  foot  or  end  " 
thereof:  (In  Re  Carver,  3  Curt.  293;  see  also  Re  Bullock,  ib.  35.) 
In  Re  Hellings  also  (13  L.  T.  308),  the  will  of  a  blind  woman  was  held 
to  be  valid,  although  the  will  was  contained  in  the  first  two  pages  of  a 
sheet  of  paper,  and  the  signature  was  half  way  down  the  third  page, 
followed  however  by  the  attestation  clause,  and  the  names  of  the  witnesses. 
In  the  goods  of  James  McCullum  also  {Srd  of  July,  1849),  probate  was 
granted  of  a  will,  althougli  the  signature  was  in  the  margin,  and  there- 
fore not  strictly  at  the  "foot  or  end"  as  mentioned  in  the  statute. 
Again,  in  Re  M.  Beadley,  a  will  was  written  on  both  sides  of  a  sheet  of 
paper,  and  on  part  of  a  third  side.  At  the  end  of  the  will  itself  there 
was  a  blank  space  of  about  half  a  line,  the  words  "  one  thousand  eight 
hundred  and  forty-eight,"  forming  the  first  line.  Immediately  below 
those  words' was  an  attestation  clause,  which  extended  from  one  side  to 
the  other  wholly  across  the  paper.  About  three  inches  below  the  last 
line  of  the  attestation  clause  was  the  signature  of  the  testatrix.  Opposite 
to  the  signature  was  the  word  "  witnesses."  The  name  of  the  testatrix 
was  followed  immediately  by  the  names  of  the  two  attesting  witnesses. 
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TIhm.  the  ngoatara  of  tlw  iMlatriz  wm  at  the  dlBtanee  ti  three  ioebet       Will*. 
below  Um  etlef  tk»  ekiiaei  end  eomeqoently  wm  not,  ■Cri«tlr  ipetkiiig,    ,  ^    ^  - 
at  the  Ibol  or  «id  oftiie  Willi  bat  Sir  11.  J.  Fiut  held  that  the  will  wu     %^^ 

i>ropetly  tKoooied.    And  in  •  reeent  csm  before  the  Court  of  Delegates 

10  Inkuid  ( ArrtMiy  ▼.  TWmt,  17  L.  T.  Bep.  271 ),  a  will  wa»  written 
oa  bodi  iidea  of  a  sheet  of  paper,  and  came  down  to  within  about  two 
IbqIms  froaa  the  bottom  of  the  second  (uigc,  which  space  was  left  blank ; 
•ad  then,  at  the  top  of  the  third  page,  the  attestation  chiase  was  written, 
beside  which  the  ngnators  of  the  testatrix  was  affixed,  and  immediately 
MMkr  it,  the  signature  of  the  witnesses.  It  was  admitted  tliat  the 
iMtetrix  was  nearlv  blind,  and  reqaired  more  room  than  an  ordinaiy 
paraoB.  It  was  held  that  this  was  a  due  execution  of  the  will  by  the 
testarrix  within  the  provisions  of  the  Wills  Act  (1  Vict,  c  26,  s.  9), 
which  requires  a  will  to  be  signed  at  the  end  or  foot  thereof. 

The  act  of    1    Viet,  c  26,   having    made   no  provision  whaterer  iBeooTtokiMss 
reqwcting  casea  where  bUnIc  spaces  have  been  left  in  the  body  of  a  will  ?***|'*y^,_ 
aa  originally  prepared,  many  new  and  difficult  questions  arose  as  to  the  ^.^  |  yiet 
profwiety  of  admitting  snob  a  will  at  all,  or  at  least  of  the  flUed  up  space  c  t%,  with 
to  probate  {Birek  t.  J9trrA,   12  L.  T.  Rep.  334;   Gomefy  v.  Gibbons,  rMfwcttoUM 
IS  L.  T.  Rep.  271);  and  so  many  serious  evils  were  found  to  arise,  not  t«rt««*»'« »"■• 
only  ftoB  tUs  cause,  but  also  from  the  questions  which  were  continually 
arialiif  as  to  the  proper  position  in  the  will  the  testator's  name  must 
oeenpy,  that  it  waa  at  le^[th  oonsidered  expedient  to  pass  an  act  of 
Fariiament  for  the  purpoae  of  renotvfaig  them.     This  was  effected  by 
the  act  1£  Vict  c.  S4,  which,  after  reciting  thut  the  laws  with  respect  to 
the  exeeatioQ  of  wills  required  further  amendment,  proceeds  to  enaet  as 
follows: 

L  Where  by  an  act  passed  in  the  first  year  of  the  reign  of  Her  Mi^esty  1  Vfec  c  M. 
QoeeD  Victoria,  intituled  An  Act  for  the  Amendment  of  the  Ltnct 
wUkrmp^et «»  WUU^  it  is  enacted,  that  no  will  shall  be  valid  unless  it  shall 
be  aigned  at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other 
person  in  his  presence,  and  by  his  direction :  every  will  shall,  so  far  only 
aa  regards  the  poaition  of  the  signature  of  the  testator,  or  of  the  person  wk«  al^Mw 
signing  for  him  as  aforesaid,  be  deemed  to  be  valid  within  the  said  to  •  win  ahdl 
a— et— eut  as  explained  by  this  act,  if  the  signature  shall  be  so  placed  ^"iT 
at  or  after,  or  following,  or  under,  or  beside^  or  opposite  to  the  end  of  the 
will,  that  it  shall  be  apparent  on  the  fiuw  <^  the  will  that  the  testator 
intended  to  give  effect  by  such  his  signature  to  the  writing  signed  as  his 
will,  and  that  no  such  will  shall  lie  airt>ctcd  by  tlie  circumstance  that  the 
signature  shall  not  follow  or  be  iimnediiitely  afUr  the  foot  or  end  of  the 
will,  or  by  the  eirenaistanoe  that  a  blank  space  shsll  intervene  between 
the  cunclutfug  word  of  the  will  and  the  signatun*,  or  by  the  circumstance 
that  the  signature  shall  be  placed  among  the  words  of  the  testimonium 
clause  or  of  the  clause  of  attestation,  or  shall  follow  or  be  after  or  under 
the  daase  of  attertatjon,  either  with  or  without  a  bbink  spaoe  intervening, 
or  ahnll  fbUow  or  be  aftier,  or  under,  or  beside  the  namea  or  one  of  the 
BtOMa  of  the  sahoerilNng  witnesses,  or  by  the  cireunwilanca  that  the 
rignnf  re  ahall  be  on  a  aide  or  page  or  other  portion  of  the  paper  or 
papers  containing  the  will,  whereon  no  danae  or  paragraph  or  dispoaing 
part  of  the  wiD,  shall  be  written  above  the  signature,  or  by  the  cireoi- 
atance  that  there  shall  appear  to  be  anfBeiant  apnea  on  or  at  the  boltaai 
of  the  preceding  aida  or  page  or  other  portion  of  the  same  paper  oa 
wUeh  the  will  is  wHilsn  lo  oontain  the  aignature ;  and  the 
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enactment;  but  no  signature  under  the  said  act  or  this  act  shall  be 
operative  to  give  efifect  to  any  disposition  or  direction  which  is  under- 
neath or  which  follows  it,  nor  shall  it  give  effect  to  any  disposition  or 
direction  inserted  after  the  signature  shall  be  made. 

II.  The  provisions  of  this  act  shall  extend  and  be  applied  to  every 
will  already  made,  where  administration  or  probate  has  not  already  been 
granted  or  ordered  by  a  court  of  competent  jurisdiction  in  consequence 
of  the  defective  execution  of  such  will,  or  where  the  property,  not  being 
within  the  jurisdiction  of  the  ecclesiastical  courts,  has  not  been  possessed 
or  enjoyed  by  some  person  or  persons  claiming  to  be  entitled  thereto  in 
consequence  of  the  defective  execution  of  such  will,  or  the  right  thereto 
shall  not  have  been  decided  to  be  in  some  other  person  or  persons  than 
the  persons  claiming  under  the  will,  by  a  court  of  competent  jurisdiction, 
in  consequence  of  the  defective  execution  of  such  will. 

III.  The  word  "  will "  shall,  in  the  construction  of  this  act,  be 
interpreted  in  like  manner  as  the  same  is  directed  to  be  interpreted 
under  the  provisions  in  this  behalf  contained  in  the  said  act  of  the  first 
year  of  the  reign  of  Her  Majesty  Queen  Victoria. 

The  Statute  of  Frauds  (29  Car.  2,  c.  3),  although  it  required  that 
three  witnesses  should  attest  the  signing,  did  not  require  that  all  the 
witnesses  should  be  present  at  the  same  time :  ( Cook  v.  Parson,  Pre. 
Cha.  184.)  In  one  case,  four  years  elapsed  from  the  time  the  testator 
executed  his  will  in  the  presence  of  two  witnesses,  before  it  was  attested 
by  the  third,  and  yet  the  will  was  held  to  have  been  properly  attested  : 
(Jones  V.  Lake,  2  Atk.  177,  cited;  see  also  Carlton  v.  Griffin,  1  Bur. 
549.)  But  all  the  witnesses  must  have  subscribed  their  names  to  the 
same  instrument ;  for  where  two  witnesses  attested  a  will,  and  a  third 
a  codicil  made  afterwards,  it  was  considered  insufficient:  {Lee  \.  Lib, 
1  Show.  68,  88  ;  Garth.  292;  S.  C,  3  Mod.  262.) 

It  was  not  necessary,  under  the  Statute  of  Frauds,  for  the  witnesses  to 
see  the  testator  sign  his  name,  or  to  be  made  acquainted  with  the  nature 
of  the  instrument  they  attested :  {British  Museum  v.  White,  3  Moore  8e 
Pay.  682 ;  Wright  v.  Wright,  5  Moo.  &  Pay.  316 ;  Johnson  v.  Johnson, 
I  Cr.  &  Mee.  140.)  But  the  Statute  of  Victoria  requires  that  the  signa- 
ture should  be  made  or  acknowledged  by  the  testator  in  the  witnesses 
presence  (sect.  9) ;  but  any  will  so  executed  will  be  valid  without  any 
further  publication  thereof:  (sect.  13.)  It  becomes  important,  therefore, 
to  understand  what  will  be  considered  as  a  sufficient  signature  and 
acknowledgment  by  the  testator  within  the  meaning  of  the  above  act. 

In  the  first  place,  as  we  have  already  seen,  the  will  may  be  signed  by 
a  third  party  by  the  testator's  direction,  which  will  be  of  equal  force  as 
if  such  signature  were  made  by  the  testator's  own  act;  for  a  party 
signing  by  a  testator's  direction,  is  as  much  his  instrument  as  a  pen  would 
be  in  his  hand. 

As  the  testator's  signature  may  be  either  made  or  acknowledged  by 
him  in  the  witnesses  presence,  a  recognition  or  acknowledgment  of  his 
signature  by  him  in  the  witnesses  presence  will  be  sufficient,  without  his 
actually  going  through  the  form  of  signing  his  name.  But  such  acknow- 
ledgment -of  the  signature  must  be  made  before  the  witnesses  sign,  for  if 
made  afterwards  it  will  be  insufficient:  {Re  Olding,  2  Curt.  865;  Re 
Bird,  3  Curt.  117;  Cooper  v.  Beckett,  3  Curt.  643.)  In  the  case  last 
referred  to,  Sir  H.  J.  Fust  observed  that  the  act  expressly  requires  that 
the  deceased  shall  have  signed  the  will  or  acknowledged  his  signature  in 
the  presence  of  two  witnesses  present  at  the  same  time,  and  that  they 
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•tKNild  bare  attctlad  it  in  the  |Wcmom  of  the  testator,  though  not  of  each       Wiixa. 

olber.    The  inl«nMnetatiuo  wliich  the  court  has  put  upoo  tbo  teetioo  ii. 

tluU  the  ir«utor  must  si}{n,  ur  ackuowloilge  hut  signature,  bofore  the 

witiMMsm  aiiejit,  aiid  if  the  wiinoMtcs  attr»t  beforo  the  signature  of  the 

^Mcaivd  ia  aflUed  lo  it,  th«  will  is  not  duljr  executed  wtUiia  the  proTi> 

•ioM  of  the  act.     The  words  of  the  section  are  very  precise,  and  it  would 

hf  att'Mxio'l  Willi  tlaagaffous  eoosequenoes  if  the  court  were  to  hold  a  will 

v«li«l  wliK  ti  hu'l  been  idgned  in  thu  praseooe  of  two  witnessaa,  who  luive 

attastad  it  beAira  the  dgiuture  of  the  tustator  wsa  attached  to  the  will : 

for  whfare  ia  the  court  to  draw  t\w  line  T    Suppose  the  witnesses  attested 

■a  hour  before  the  testator  signed,  or  a  day,  or  a  week,  or  any  otlier 

tints  where  is  the  court  to  stop  if  it  gives  a  latitude  of  ooostruction  to 

this  sertioo  of  the  act  f 

It  is  also  necessary  that  the  witnesses  should  see  the  signature  itselC  WbsilMr 
fcr  whars  a  testator  requested  two  persons  at  the  same  time  to  sijjn  a  ^^^"^'TJ^ 
paper  for  him,  which  tboy  did  in  his  presence,  the  paper  being  so  folded  ^flL^o^  * 
that  the  witnesses  did  not  see  any  writing  whatever  upon  it,  this  was 
holdeo  to  be  an  insufficient  acknowledgement  within  the  meaning  of  the 
act}  ior  it  is  the  signature,  not  the  will,  which  the  act  .requires  to  be 
acknowledged,  and  it  is  im|K>sMible  such  an  acknowledgment  can  be 
made  unless  the  signature  be  exhibited  to  the  witnesses:  (Ilott  v.  Genge, 
3  Curt.  160;  1  Uobrrts,  14,  n.  (a);  He  /larrisom^  2  Curt.  863;  Hudton 
V.  Ihrier,  I  Itoberts,  14.)  But  if  the  will  is  produced  with  the  testator's 
signature  to  it,  which  the  testator  requests  the  witnesses  to  attest,  and 
th^  then  attest  and  sobseribe  the  will  in  his  preaenoe,  this  will  be  a 
aofleieai  signature  or  acknowledgment  by  the  testator,  and  attestation 
bj  the  witneoses  within  the  meaning  of  the  act :  (As  Aidridgt^  12  L.  T. 
Rm.  S5I;  Bmrgojf»t  v.  Skowler,  1  Roberts,  51;  see  also  He  Btgam^ 
I  Curt.  908:  Gaxe  v.  Gau,  3  Curt.  451;  Re  li'ardeH,  2  Curt  834.) 

The  Act  of  Victoria  doss  not  require  any  particular  form  of  attesta-  As  to  tlMCm 
tion ;  but  if  the  fact  of  the  witnesses  beinjr  all  present  at  the  same  time  <^  "'"stsifaa. 
does  not  appear  in  the  attestation  cUuse,  the  Prerogative  Court  will 
fcquire  an  affidavit  tliat  the  will  was  so  executed  before  thej  will  grant 
probate.  Where  the  signatures  of  the  attesting  witnesses  were  made  bj 
another  ponton,  they  holding  the  top  of  the  |)en  at  the  time  their  naaea 
xv.r.-  written,  and  no  reason  given  why  they  did  not  sign  themselves, 
l>le  to  do  so,  tlie  signature  was  holden  to  be  insufficient :  {Jm  tk§ 
./....»  ,./  Thomas  KeieAer,  10  L.  T.  482.)  And  where  a  witness  to  a 
will  traced  his  name,  previously  written  with  a  dry  pen.  Sir  II.  J.  Fust 
held  that  this  did  not  amount  to  a  subscription  as  required  by  the  not. 
Bot  it  has  been  held  tluu  the  making  a  mark  is  a  sufficient  signing  for 
the  porpoM  of  attestation:  {Be  Oark,  2  Curt.  329;  Jie  Aekmore, 
S  Curt.  8S0.) 

Both  the  Statute  of  Frauds  (29  Car.  2,  o.  3),  and  the  8tatate  of  Vio-  What  viO  te 
tcria  require  the  attMtatioo  to  bo  made  in  the  teilntor's  preseoee.  What  f  ,^^ff** 
ia  to  be  so  oonsidersd  b  a  qoestion  which  has  often  arisen ;  but  all  ^....^  ' 
cases  of  this  nature  mosl  depend  upon  their  own  particular  circum^ 
stances.  In  one  ease  a  lesteior  desired  the  witaecsea  to  go  into  another 
room,  seven  ^rards  distant,  in  which  there  was  a  broken  window  through 
which  be  might  have  seen  them,  and  this  was  holden  to  be  a  sufficient 
tinatore  in  the  testator's  preseoee  within  the  intent  of  the  statute 
iSkeen  v.  Gtaeeeoek,  1  Eq.  Gas.  Abr.  4U3,  pi.  8:  S.  O,  2  Salk.  688){ 
nr  it  waa  not  DaocManr  tlie  taHMor  should  actually  see  the  witnesses 
•obcoribe  their  aaoMe;  tt  wm  WMtng h  if  he  was  in  such  a  aitoatioa  aa  ha 
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might  have  seen  them  if  he  would.  In  another  case  also  {Casson  v. 
Dade,  1  Bro.  C.  C.  99),  where  a  testatrix  sate  in  her  carriage  opposite 
the  windows  of  her  attorney's  ofiice  in  such  a  position  that  she  might 
have  seen  the  witnesses  who  there  subscribed  their  names  as  attesting 
witnesses  to  her  will,  which  they  had  before  seen  her  execute,  it  was 
held  to  be  a  sufficient  subscription  in  her  presence.  And  in  a  case  which 
arose  since  the  new  Wills  Act  (1  Vict.  c.  26),  came  into  operation  (New- 
ton V.  Clarke,  2  Curt.  230),  a  testator  signed  a  codicil  while  lying  in 
bed,  the  two  witnesses  who  attested  the  codicil  being  in  the  room  ;  the 
curtains,  though  open  on  both  sides,  being  closed  at  the  foot  of  the  bed, 
one  of  the  witnesses,  as  he  was  standing  by  the  fire,  could  not  actually 
see  the  testator  sign  his  name ;  and  that  witness  signing  upon  a  small 
table  placed  between  the  foot  of  the  bed  and  the  fire,  where  the  curtains 
were  still  closed,  the  testator  might  not  have  seen  them  sign.  It  was  held 
that  the  testator  and  the  witnesses  signed  their  names  in  the  presence  of 
each  other,  as  required  by  the  9th  section  of  the  Act  of  Victoria,  Sir  J. 
Fust  at  the  same  time  observing,  that  under  the  act,  where  a  paper  is 
executed  by  the  deceased  in  the  same  room  where  the  witnesses  are,  and 
who  attest  the  paper  in  that  room,  it  is  an  attestation  in  the  presence  of 
the  testator,  although  they  could  not  actually  see  him  sign,  nor  the 
testator  actually  see  the  witnesses  sign.  But  although  it  is  not  requisite 
a  testator  should  actually  see  the  witnesses  subscribe  their  names,  it  is 
nevertheless  essential  that  he  should  be  in  such  a  situation  at  the  time 
such  subscription  is  made,  that  he  must  have  seen  them  sign  if  he 
thought  proper  to  look  in  the  direction  in  which  they  were ;  for  where 
a  testator  had  duly  signed  his  will  in  the  presence  of  three  witnesses, 
who  then  went  down  stairs  and  attested  his  will  there,  where  it  was 
impossible  he  could  have  seen  them  sign  their  names,  the  will  was  holden 
void  for  want  of  being  attested  in  conformity  with  the  statute  :  (Bro- 
derick  v.  Broderick,  I  P.  Wms.  239.)  In  another  case  (Doe  v.  Manifold, 
1  Man.  &  Selw.  294),  where  the  attesting  witnesses  retired  from  the 
room  where  the  testator  had  signed,  and  subscribed  their  names  in  an 
adjoining  room,  and  the  jury  found  that,  from  one  part  of  the  testator'a 
room,  a  person,  by  inclining  himself  forward  with  his  head  out  of  the 
door,  might  have  seen  the  witnesses  sign,  but  that  the  testator  himself 
was  not  in  sii<*h  a  situation  in  the  room  that  he  might,  by  so  inclining, 
have  seen  them,  it  was  held  that  the  will  was  not  duly  attested.  When- 
ever, indeed,  a  signature  is  made  in  another  room,  the  position  of  the 
parties  must  be  such  as  to  render  them  visible  to  each  other.  This  was 
expressly  decided  in  a  case  which  occurred  subsequently  to  the  late  Wills 
Act:  (1  Vict.  c.  26.)  In  Re  Ellis  (2  Curt.  305),  where,  on  motion  for 
probate,  the  witnesses  admitted  that  they  attested  the  paper  in  another 
room  separated  from  the  deceased's  bed-room  by  a  passage,  both  doors 
being  open,  so  that  they  could  hear  him  breathe,  but  could  not  have  been 
seen  by,  or  could  not  see  him,  this  was  not  considered  an  attestation  in 
the  testator's  presence  within  the  meaning  of  the  act,  and  the  probate 
was  rejected.  And  where  a  will  is  attested  out  of  the  testator's  presence, 
it  will  be  immaterial  whetlier  the  witnesses  retired  at  his  request  or  not: 
(MUchell.v.  Temple,  2  Sliow.  288.)  See  also  Eccleston  v.  Petty  {2  Show. 
89;  S.  C,  Carth.  79 ;  Comb.  156.)  Nor  will  a  signature  in  a  testator's 
presence  at  all  times  suffice ;  for  there  must  be  a  mental  as  well  as  a 
corporal  presence  at  the  time  of  attestation.  Hence,  if  a  man,  after 
signing  his  will,  were  to  fall  into  a  state  of  insensibility,  an  attestation 
made  during  such  state  of  unconsciousness  would  be  of  no  effect :  (Right 
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▼.  i\ktt  Doof .  24 1.)    Nor  would  an  attetUtion  be  of  tny  avmil,  if  made       Wiua 
in  a  MOPoC  and  dandotlino  nuuiner,  ahhouffh  tubacribod  in  the  mum    .   ~T" 
room,  and  clote  to  th«  trstator't  elbow,  if  made  without  hit  knowledge  :      iT|,^!7ii7^ 
{Umgffd  r.  £^rr,  1  P.  Wma.  740.)  

It  WM  formerl/  quest  ium-d  u|K)n  the  Statute  of  Frauds  (29  Car.  2,  Ai  ta  ^lulift- 
c  H\  whether  the  wonl«  *'cretliblc  witneeees**  uaed  in  that  statute  did  "'.*'^  *^ 
not  mean  something  more  than  eumpt-tcnt  witncMuK ;  but  I»rd  Mansfield, 
in  fFgmdkam  v.  Ckeiwynd{l  liur.  414),  dvteruiined  that  it  did  nut,  and 
his  daciirion  seems  to  have  settled  the  question.  The  new  Wills  Act 
(I  Vtel.  e.  26),  haa,  however,  gone  far  beyond  the  doctrine  establi«hed 
by  Lord  Kansileld,  which  seems  only  to  have  settled  tliat  any  witness 
wkio  b  a  oompetojit  witness  on  a  trial  at  law,  is  a  sufficient  witness  to 
the  attestation  of  a  will  ;  but  the  14th  section  of  the  new  Wills  Act  goes 
so  far  as  to  enact  "  that  if  any  person  who  shall  attest  the  execution  of 
a  will  stmll  ai  the  time  of  the  exteution  tkntof  or  at  any  time  afterwards 
he  ineompetent  to  be  admitted  a  witness  to  prove  the  execution  thereof, 
such  will  shall  not  on  that  account  bo  invalid."  So  that  now,  so  far 
from  even  a  competent  witness  being  necessary,  no  person,  however 
criminal  or  incapable  of  credit,  is  disabled  from  being  such,  the  ad 
admitting  of  no  dLM|ualiflcution  whatever. 

But  an  attesting  witne^^s  under  this  set,  a«  indeed  he  would,  so  far  as  AttaMing 
real  ertate  waa  concerned,  have  been  under  a  previous  enactment  (2.5  ^"***'.^^ 
Geo.  2,  e.  6,  a.  8X  is  totally  incapacitated  from  deriving  iiny   benefit  U^JfJ^SftT 
whatever,  under  the  will,  the  15th  section  of  the  Act  of  Victoria  ex-  ^j  bmrSt 
presaly  enacting  **  that  if  any  person  shall  attest  the  execution  of  any  under  Uw  wiO. 
will  to  whom  or  to  whose  wim  or  husband  any  beneficial  devise,  k^acy, 
estate,  interest,  gift,  or  sppuintment,  of  or  affecting  any  real  or  personal 
estate  (other  than  and  except  charges  and  dinx'tions  for  the  payment  of 
any  debt  or  debtsX  shall  be  thereby  given  or  made,  such  devise,  legacy, 
estate,  interest,  gift,  or  appointment  shall,  so  far  only  as  concerns  sueh 
person  attesting  the  execution  of  such  will,  or  the  wife  or  husband  of  sueh 
person,  or  any  person  claiming  under  sueh  {>erBOo  or  wife  or  husband,  be 
utteriy  null  and  void,  and  such  person  so  attesting  sliall  be  admitted  as  a 
witness  to  prove  the  execution  of  such  wilL**    A  creditor  may  be  a  witness 
to  a  will,  notwith»tanding  the  devised  property  is  charged  with  the  payment 
of  debts  :  (sect.  16.)     As  may  also  the  executor  of  a  will:  (sect.  17.) 

It  is  not  neoesaary  that  a  testator  should  make  the  whole  of  his  will  at  WiU  imwI  ao» 
the  same  time :  hflDoe^  inpers  made  at  distinct  times,  and  not  ooonected  ^^^  '"'^^ 
togrthar,  but  ooa  refhniog  to  the  other,  were  held  tu  be  so  incorporated      "** 
together  by  thb  nieraiee  that  an  aUestatiou  to  one  of  the  parts  was 
hoMen  to  autJieirtkato  the  whok:  {CarUton  v.  (iriJ^H,  1  Bur.  549; 
Bomd  V.  Smmdl,  S  Bur.  1773}   8.  C..  I  W.  BlacksL  407.)     See  also 
EaH  of  Et$taft  earn,  titad  1  Show.  69;  Comb.  174. 

In  the  caae  9t  Attorney' General  v.  Itarnet,  however,  it  was  decided  WkatWaa 
that  a  duly  executed  codidl  would  not  confer  authenticity  to  a  provioualy  ^A''"'.Vl- 
unattasted  will.  But  this  caae  seems  to  have  been  overruled  by  mora  ..^^Tf^^^. 
rerent  decisions  (Am  dL  mUiamu  v.  Amm,  1  C.  Ai  M.  42;  Gite*i  t.  bjatf^^ 
trMatejf,  12  Moora  ;  Uttrrton  v.  Robuu^  I  Ad.  ft  VAX,  423 ;  Gordon  v.  i 
Lord  Hea9,  5  SioB.  274 1  in  tkt  good*  ^  C.  Bomtnqmtt,  16  L.  T.  Kep. 
6);  and  it  seama  that  if  a  codicil  reiurs  in  express  terms  to  a  wiU,  iliat  it 
will  become  inoorponued  into  it,  and  the  execution  of  the  latter  will  give 
validity  to  the  whole ;  for  br  exprees  referenee  by  a  will  to  another 
imlnunent,  the  latter  may  beeona  iacorporated  imo  it,  although  an 
inHmroent  of  a  diflarent  naturet  aa»  whara  a  tealator  reftn  lo  Iba 
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autre  vie,  how 
devisable. 


Whether 
executors  could 
have  taken 
under  an 
unattested  will. 


14  Geo.  2,  c.  2 


contained  in  his  own  or  some  other  person's  marriage  settlement ;  and 
this  will  be  effectual  even  where  the  instrument  referred  to  is  itself  an 
imperfect  one,  as  in  a  late  case,  where  the  reference  was  to  an  appoint- 
ment which  was  insufficiently  executed,  and  yet  the  terras  of  the  appoint- 
ment were  by  the  reference  engrafted  into  the  will,  and  probate  was 
decreed  accordingly:  (/«  the  goods  of  C.  Bosanquet,  16  L.  T.  Rep.  6.) 

As  the  law  stood  prior  to  the  late  Wills  Act,  a  person  creating  a  power 
might  have  authorized  an  appointment  of  real  estate  by  an  unattested 
will,  or  by  a  mere  note  in  writing,  and  he  might  also  have  prescribed 
certain  forms  of  ceremonies,  which,  although  unnecessary  to  give  authe n- 
ticity  to  a  will,  yet,  unless  complied  with,  a  will  attempted  to  be  made  in 
pursuance  of  such  power  would  have  been  inoperative.  Hence,  if  a  seal 
had  been  required,  a  will  under  hand  only,  although  made  in  strict  con- 
formity with  the  Statute  of  Frauds,  would  have  been  insufficient.  But 
where  the  power  was  to  appoint  by  will  generally,  the  will  must  have 
been  executed  in  conformity  to  the  Statute  of  Frauds.  But  now,  by  the 
act  1  Vict.  c.  26,  no  appointment  made  by  will  in  exercise  of  any  power 
will  be  valid  unless  executed  in  the  same  manner  as  any  other  will  is 
directed  to  be  executed  by  that  act ;  yet,  if  so  executed,  it  will  be  in- 
sufficient, notwithstanding  other  formalities  prescribed  by  the  terms  of 
the  power  have  not  been  duly  complied  with. 

Estates  pur  autre  vie  were  not  rendered  devisable  by  the  Statute  of 
Wills  (32  Hen.  8,  c,  1),  neither  were  they  within  the  5th  section  of  the 
Statute  of  Frauds;  but  by  the  12th  section  of  that  statute  they  are  ren- 
dered devisable  by  will  in  writing  signed  by  the  party  devising  the  same, 
or  by  some  other  person  in  his  presence,  by  his  express  direction,  attested 
and  subscribed  by  three  or  more  credible  witnesses  ;  and  if  no  such 
devise  thereof  shall  be  made,  the  same  shall  be  chargeable  in  the  hands 
of  the  heir  if  the  same  shall  come  to  him  by  reason  of  a  special 
occupancy,  as  assets  by  descent,  as  in  case  of  lands  in  fee  simple  ;  and  in 
case  there  shall  be  no  special  occupant  thereof,  it  shall  go  to  the 
executors  or  administrators  of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant,  and  be  assets  in  their  hands. 

Upon  the  construction  of  the  above  section  of  the  Statute  of  Frauds, 
it  seems  that  although  the  will  to  pass  the  legal  estate  must  be  attested 
by  three  witnesses,  yet,  as  the  same  statute  also  enacts,  that  if  there 
shall  be  no  special  occupant  thereof,  it  shall  go  to  the  executors,  &c. 
of  tlie  party  who  had  the  estate  thereof  by  virtue  of  the  grant,  it  is 
apprehended  that  in  case  there  is  no  special  occupant  they  will  take  upon 
an  equity  attaching  upon  the  character  of  executors,  although  the  will 
be  unattested.  In  order,  however,  to  settle  all  doubts  upon  the  subject, 
the  statute  of  the  14  Geo.  2,  c.  2,  was  passed,  which,  after  reciting  that 
doubts  had  arisen,  enacts  that  such  estate  pur  autre  vie,  in  case  there 
shall  be  no  special  occupant  thereof,  of  which  no  devise  shall  have  been 
made  according  to  the  Statute  of  Frauds,  shall  be  applied  as  personal 
estate  :  (sect.  9.)  The  statute  of  Geo.  2,  however,  applies  only  to  those 
cases  in  which  there  is  no  special  occupant,  and  it  seemed,  therefore,  to 
be  still  a  question  whether  the  executors  or  administrators,  having 
satisfied  debts.  Mere  compellable  to  distribute  it  as  personalty.  Lord 
Hardwicke,  in  Westfaling  v.  Westfaling  (3  Atk.  460)  ;  and  in  Williams 
V.  Jekyll  (2  Ves.  683),  expressed  an  opinion  that  they  would  go  to  the 
executors  or  administrators  as  special  occupants.  In  Atkinson  v.  Baker 
(4  T.  R.  229),  Lord  Kenyon  considered  it  would  be  personal  estate, 
but  he  seems  to  have  grounded  this  opinion  upon  the  erroneous  supposition 
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tint  it  WW  diilribvtehio  ante  the  atetnto  14  Om.  2.  But  dl  theM  doubts  VoiJi 
mmI  qiWitioM  Mem  to  hire  been  iet  at  r«st  Ly  Lonl  iilldon't  dedfioa  ia  ,^~T~. 
the  ewe  ef  MpU^  v.  H^tUtrwaHA  (7  Ves.  425X  who  exprewljr  deter-    "'J^'J^* 

willed  tbetelWwtbfketion  of  debtoiibdiatribotablewpenoiwl  estate.        

Wills  of  estalw  jmw  amirt  vU  must  now  be  executed  with  Ibe  swm  1  Viet. «.  M. 
solemnitiw  w  arc  prsseribed  by  the  sututu  1  Virt  c.  26. 

The  Beak  Aets  rrquire  •  bequest  of  stoclc  to  b«  sttested  by  two  wit*  Biyii 
MSBW  (slaL  I  G«a  1,  c  19,  s.  12 ;  30  Geo.  2,  c  19,  s.  49  ;  35  Ceo.  8,  "^  ■*«i^ 
e.  14,  s.  16 :  Hamk  ^  England  ▼.  /«Mim,  15  Ves.  696)  {  still  it  seems 
that  on  a  bequcot  of  stock  by  sii  unattested  will,  the  exeeuton  wouM 
have  baeome  entitled  in  soeh  their  laprewatative  eharacter  and  bave 
heaa  trosteos  for  the  legatees.  No  qowtloo  can,  however,  arise  upon  thb 
salfjeeC  m  to  wills  withiu  the  operation  uf  the  new  Willtt  Art,  whiob,  as 
we  have  already  noticed,  makes  no  distinction  between  the  ditrerent  kinds 
of  property  with  respect  to  the  mode  in  which  the  will  is  to  be  executed. 

Tlie   requisition  of  the  Statute  of  Frauds,  as  to  the  execution  and  At  ts  wOk  af 
sttesWtion,  related  only  to   wills  of  real  estate,  for  personal  property  ?«•«>■>  Mat*. 
might  have  been  disposed  of  by  will  by  mere  word  of  mouth ;  but  here 
the  Scatnte  of  Frauds  again  imposed  its  restrictions,  which,  if  they  did 
not   ahsdutely  forbid  the  making  of  testimentary  dispositions  of  this 
kind,  throw  so  many  obstacles  in  the  way  of  carrying  them  out,  as  to 
eaoM  them  to  fall  into  disuw.     The  requisites  to  the  validity  of  a  parol,  Of  Danra{«tiv« 
er  BunenpatiTe  will  under  the'  Statute  of  Frauds  were,  that  no  such  *''^ 
will  shall  be  good  where  the  estate  thereby  bequeathed  shall  be  of  the 
value  of  thirty  pounds,  that  is,  not  proved  by  the  oaths  of  three  witnesses 
(at  the  least)  that  were  present  at  the  making  thereof ;  nor  unless  it  be 
proved  that  the  testator,  at  the  time  of  making  the  same,  did  bid  the 
persona  present,  or  some  of  Uiem,  bear  witness  that  this  was  his  will,  or 
to  that  eflhet ;  nor  unlem  such  nuncupative  will  were  made  in  the  time 
of  the  last  sickness  of  the  deeeased  in  the  house  of  bis  or  her  habitation 
or  dwelling,  or  where  he  or  she  hath  been  resident  for  the  space  of  ten 
days  or  more  befora  the  making  of  such  will,  except  such   person  ww 
surprised  or  taken  sick,  being  from  his  own  home,  and  died  before  he 
or  ahe  returned  to  the  place  of  hb  or  her  dwelling :  (sect.  19.) 

It  nazt  required  "  that  after  six  months  passed  sAer  the  speaking  of  Mm*  Iuv«  baw 
the  pretended   testamentary  words,  no  testimony  shall  be  reeeived  to"T?'*"**'* 
prove  any  will  nuncupative,  except  the  said  testimony,  or  the  substance      ^' 
ihereoi^  were  oommitted  to  writing  within  six  days  sAer  the  making  of 
the  said  will :"  (seet.  2a) 

That  no  letters  testamentary  or  probate  of  any  nuncupative  will  shsll  A*  to  proUuL 
paw  the  seal  of  aay  eourt,  till  fourteen  dsys  at  the  least  aAcr  the  death 
of  the  testator  shall  be  fully  expired  i  nor  shall  any  nuncupative  will  be 
at  anv  tima  rweived  to  be  proved  unlew  proeew  shall  have  first  issued 
to  eall  in  tha  widofw  or  aast  of  kindred  to  the  deceased,  to  the  end  that 
they  may  eoQtast  the  wow  If  they  please :  (sect.  21.)  But  with  a  proviso 
that  any  soldier  hahif  fai  aataal  military  servloe,  or  any  ouuiner  er 
seaman,  befaif  at  wa,  orfght  dbpow  of  his  movables,  wagee^  and  personal 
csute  as  belbre  this  act:  (sect.  23.) 

With  rwpeet  to  written  wills  of  personal  estate,  praviouslpr  to  the  As  it  vrfitM 
statute  of  1  Viot.  e.  26,  not  only  was  no  attestation  rsquired  to  give  thew  *^  ^  I 
validity,  but  even,  unftniahed  instruments,  or  krtten  written  hj  way  o^Tvkt.^ 
Instructions,  from  which  to  prepare  a  m«e  reguhur  will,   have  been 
holden  w  valid  wills  of  personal  eMato :  {Umbrnf  v.  Mammy  1  Com. 
462;  LosWby  v.  Omriig^  1  Cow.  462;  Wfigkt  v.  /f'o/Mor,  16.;  Unmm 
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Wills.       v.  Heath,  I  Com.  453  ;  Haherjield  v.  Browning^  4  Ves.  200,  n.  ;  Griffin 
Griffin,   4   Ves.  197,  n.  ;    kValker  v.  Walker,   1   Mer.  515  ;  Allen  v. 


Introductory 
lieinarks. 


Manning,  2   Hag.   490;    Ex  parte  Dyer,    1    Hag.   219;    Re    Taylor, 

1  Hag.  641  ;  Allen  v.  Manning,   2   Ad.   490.)     It  seems,  however,   to 

have  been  considered  incumbent  on  the  party  propounding  a  paper  of 
this  kind,  to  show  that  it  was  the  intention  of  the  testator  to  have 
executed  it,  and  that  he  was  prevented  from  so  doing  by  death  or  such 
severe  indisposition  as  rendered  him  incompetent  to  perform  any  serious 
or  rational  act  ;  for  if  it  appeared  that  something  more  was  intended  to 
be  done,  and  the  party  was  not  arrested  by  sickness  or  death,  such  an 
unfinished  instrument  would  not  liave  been  considered  as  a  valid  will : 
{Haberjield  v.  Browning,  4  Ves.  200,  n. ;  Griffin  v.  Griffin,  4  Ves.  197; 
Beay  v.  Croucher,  1  Hag.  75  ;  S.  C,  2  Hag.  249  ;  Wood  v.  Medley, 
1  Hag.  661  :  Re  Bolnnson,  1  Hag.  643  ;  Bragge  v.  Dyer,  3  Hag.  207  ; 
Elsden  v.  Elsden,  4  Hag.  1 83 ;  Gillow  v.  Bourne,  1  Hag.  1 92  ;  Tudor 
V.  Tudor,  4  Hag.  199,  n. ;  Abbott  v.  Peters,  4  Hag.  380.)  Where 
questions  of  this  kind  most  frequently  arose  was,  where  there  was  a 
clause  of  attestation,  but  the  names  of  the  witnesses  and  the  signature  of 
the  deceased  were  wanting ;  when  the  presumption  arising  from  such  a 
circumstance  was,  that  the  deceased  had  either  abandoned  his  intention 
of  executing  the  paper,  or  had  never  fully  made  up  his  mind  upon  the 
subject.  This,  however,  was  but  a  presumption,  and  its  effect  might 
have  been  rebutted  by  showing  that  tiie  deceased  was  prevented  from 
completing  it  by  death,  deprivation  of  understanding,  ■>ov^  any  other 
incapacity  occasioned  by  indisposition.  The  validity,  therefore,  of  papers 
of  this  nature  depended  upon  the  subsequent  establishment  of  this  fact, 
viz.,  the  intention  of  the  deceased  to  execute  it,  which  must  necessarily 
be  uncertain,  and  this  iu  a  great  measure  accounts  for  the  diversity 
which  appears  in  the  decisions  in  the  Ecclesiastical  Courts  in  cases  of 
this  description  :  (see  Eraser's  note  to  4  Burn  E.  L.  107,  n.  a.)  But 
now  the  same  solemnities  are  required  in  the  execution  of  a  will  of 
personal  as  of  real  estate,  so  that  it  is  unnecessary  to  offer  any  further 
Animus  testandi  observations  Upon  this  portion  of  our  subject. 

The  author  of  the  Touchstone  observed  (Shep.  Touch.  404),  that  it 
is  required  to  the  making  of  a  good  testament,  that  he  that  doth  make  it 
have  at  the  time  of  making  it  animus  testandi,  i.  c.,  a  mind  to  dispose,  a 
a  firm  resolution  and  advised  determination  to  make  a  testament,  other- 
wise the  testament  will  be  void  ;  for  it  is  the  mind,  not  the  words,  of  the 
testator,  which  doth  give  life  to  the  testament  ;  for  if  a  man  rashly, 
unadvisedly,  incidentally,  jestingly,  or  boastingly,  and  not  seriously,  write, 
or  say  that  such  a  one  shall  be  his  executor,  or  have  all  his  goods,  or  that 
he  will  give  such  one  such  a  thing,  this  is  no  testament  or  to  be  regarded. 
It  does  not  seem  likely  that  questions  can  often  arise  as  to  the  testa- 
mentary intention  ;  in  one  modern  case,  however,  it  actually  did  arise,  and 
the  instrument  which  was  propounded  as  a  will  was  refused  probate  upon 
the  very  ground  that  the  animus  testandi  was  wanting. 

I'he  case  arose  upon  a  paper  purporting  to  be  the  will  of  Mr.  Thomas 
Nicholls,  a  deceased  attorney,  and  which  was  propounded  on  the  part  of 
his  two  children,  who  were  the  sole  legatees  named  in  it,  and  opposed  by 
the  widow.  Nicholls,  it  appeared,  had  been  in  habits  of  intimacy  w-ith  a 
person  of  the  name  of  King,  they  having  frequently  occasion  to  transact 
business  together,  the  former  as  the  steward,  and  the  latter  as  the  solicitor 
of  Sir  Charles  Mill.  Upon  these  occasions  they  were  sometimes  in  the 
habit  of  ridiculing  the  general  prolixity  of  legal  instruments,  and  in 


es^<ential  to 
render  a  will 
valid. 


Nicholls  V. 

Niclioll.s. 
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irrins  tMr  •kill  in  framiof  them  with  th«  ffrntaal  potribU  bravttr.  On       Wiu«. 

<  of  Jul/,  IbOS  (the  (Uie  of  the  will  in  qucatioai  NicholLi  awl  f^^^^t^ 
lied  tOK«il»er,   aad,  aAcr  diumr,    KiiiK  hend«a  a  paper  into      jj^"^-  ' 


Nictioll't  baud*.  Mving  it  waa  bi«  wilt,  and  asking  liiui  if  it  wa«  not  a 
valid  one.  NicboUa  aoawered  that  it  waa  a  rvry  good  will,  and  imme* 
dtaleljr  took  a  iheet  of  paper  and  wrot«  tbc  will  in  question  in  tlieae 
icniui :— **  1  ItjaYo  mj  piopertj  between  my  two  children  t  1  l>op«  ther 
will  be  Tirtuoua  and  independent,  and  wonhip  God,  and  not  black  ooata. ' 
U«  then  aifned  it,  and  giiring  it  to  K.  gaid,  **  there  b  aa  good  a  will  aa  I 
■hall  probabljr  ever  nudM.**  After  he  waa  gone,  King  aigned  hia  name 
'  MOM,  and  put  away  the  pafier  amongat  some  papers  of  hb  own. 
.  who  wan  then  a  widower,  afterwarda  married  the  defendant. 
Il's  laat  illneM,  King,  who  stated  hinimlf  to  have  forgotten  tlie 
•  •o  in  queation,  urged  him  to  make  hi>t  will,  to  which  he 
BBtwcred  that  be  did  not  know  but  that  the  law  would  make  aa  good  a 
diapoMl  of  bis  propert^r  m  he  should,  but  that  when  be  got  better  he 
would,  in  compliance  with  the  desire  of  his  friend,  make  his  will. 
Nichulb  died  of  this  iUnoM,  and  the  paper  in  question  waa  the  only 
Mper  of  a  testamentary  kind  found  amongst  his  [Mipera.  Sir  John 
NichoU  was  of  opinion  that  if  the  above  facta  were  to  be  received  on  the 
ovidenee  of  King,  he  must  proooonoe  agaiiwt  the  will  aa  wanting  the 
amimm  tmtimdL  Ue  waa  of  opinion  that  the  evidence  ought  to  be 
received.  The  evidence  of  such  a  wiinesa  however,  when  in  derogation 
of  hia  own  act,  should  be  received  with  extreme  caution.  The  testator 
did  not  appear  to  intend  that  it  should  be  wiini*8sed  by  King,  and  gave  no 
direelioiM  tor  iia  preservation.  Neither  d»es  it  appear  that  he  ever 
made  any  mention  of  the  paper  in  quetttion  :  and  his  decUration  during 
his  illness  rather  indicated  an  intention  to  die  intestate  unless  he  gut 
better.  The  court,  therefore,  although  exercising  every  caution,  as  to  the 
evidsoee  of  a  witness  in  derogation  of  his  own  act,  felt  itself  bound  to 
pronounce  ajrainst  the  will. 

No  particular  form  of  instrument  waa  ever  required  to  make  a  valid  Fsnnsfwills. 
will,  where  the  intention  for  it  to  operate  aa  such  wsh  plain  and  manifest. 
Ilence^  instnmienta  in  the  form  of  agreements  {(Jrrr/ie  v.  JVoude,  I 
M«k1.  117:  S.  C,  Keb.  310) ;  or  marriage  artickaa  {Mariteil  v.  fFaltom, 
Trin.  Term,  1796);  as  also  deeds  under  seal,  as  well  indentures  aadeeda 
iMill,  have  been  bolden  valid  aa  wills,  where  the  obvious  intent  is  that  the/ 
shall  have  no  operation  until  the  death  of  the  party  by  whom  they  are 
made:  {fFmttiMat,  Moa.  117,  pi.  314  ;  Jlixon  v.  tVUham,  Finch,  196; 
8.  C,  1  Cha.  Cna.  248;  Peacock  v.  Moncke,  1  Ves.  sen.  127;  Tomhyns  v. 
I^dbrokt^  Ves.  sen.  591;  iluUrgkam  v.  Vmcmt^  2  Vea.  204;  Uotfg  v. 
iMskUtjf,  staled  3  Hag.  415,  n. ;  Attorney- General  v.  Jonety  3  Pri.  3<>8; 
ManUjf  V.  Lttkim,  1  I  lag.  130;  He  Dunn,  1  Hag.  488;  IJettderwn  v. 
h'arhridye^  1  Uuss.  479.)  A  deed  or  other  instrument  may  alao  be  in- 
corporated into,  and  form  part  of,  a  will,  notwitlistanding  the  former 
iustruaieat  waa  in  actual  operation  during  the  testator's  lifetime ;  and  in 
a  hitar  cmo  in  the  IVerafnUve  Court  (/m  tkt  pood$  o£  C  Batam^mtt, 
16  I^  T.  6),  an  appoinlnent  made  under  a  power  not  duly  exercised,  waa 
hold  to  be  iooorporaiod  iato  a  will  by  the  words  **  and  to  the  appoinnaent 
of  the  aeveral  aoma  of  nooey,  SfH:ured  to  uiy  children  by  my  mairi^e 
•ettfement,  which  I  fonnd  with  this  my  will,  I  give,**  he.  Wrapped  ap 
with  the  will  was  the  appointment  referred  to  inavflbiently  executed.  It 
was  held  to  be  incorponUed  into  the  will  by  reference  to  it,  and  probate 
was  granted  on  both  papers  aa  together  formbif  the  will    The  OMa, 
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In  the  goods  of  the  Dowager  Countess  of  Limerick  (16  L.  T.  6),  was  one 
rather  of  practice  than  of  principle.  The  will  referred  to  powers  given 
to  the  testatrix  by  the  will  of  her  husband,  and  the  question  was, 
whether  it  was  necessary  to  incorporate  the  whole  will  so  referred  to,  con- 
sisting of  seventy  sheets  of  paper ?  "I  should  be  very  unwilling,"  said 
Sir  H.  J.  Fust,  "  to  depart  from  the  recognised  practice  of  the  courts, 
but  under  the  especial  circumstances  of  the  case,  that  portion  only  of  the 
will  alluded  to  need  be  incorporated  into  the  probate,  but  the  probate 
must  be  special,  and  there  must  also  be  registered  with  it  an  affidavit  of 
circumstances,  and  in  verification  of  the  accuracy  of  the  part  extracted." 

Copyholds,  although  not  rendered  devisable  by  the  Statutes  of  Wills 
(32  and  34  &  35  Hen.  8),  and  expressly  excluded  from  the  devising 
operation  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  were  nevertheless 
devisable  by  wills  made  in  pursuance  of  the  customs  of  the  several 
manors  of  which  such  copyhold  or  customary  tenements  were  holden.  If, 
therefore  the  custom  was  pursued,  and  the  terms  of  the  surrender  duly 
observed,  copyhold  estates  might  not  only  have  been  devised  by  an 
unattested  will,  but,  where  the  custom  warranted,  might  have  passed 
by  a  will  by  mere  word  of  mouth  :  {Davenish  v.  Baines,  2  Eq.  Ca.  Abr. 
43  ;  1  Roll.  Abr.  614  ;  Co.  Litt.  101.)  That  copyholds  might  have 
passed  by  an  unattested  will,  see  Semain  v. ,  Bulstr.  200 ;  Wag- 
staff  V.  Wagstaff,  2  P.  Wms.  258 ;  Burkett  v.  Burkett,  2  Vern.  498 ; 
Doe  ex  Gilham  v.  Heyhoe,  1  W.  Blackst.  1114;  Tuffnell  v.  Page,  2  Atk. 
37;  Attorney- General  v.  Saictell,  ib.  497;  Marlborough  {Duke  of)  v. 
Godolphin,  2  Ves.  77;  Henderson  v.  Farbridge,  3  Russ.  482;  Appleyard 
V.  Wood,  Sel.  Cas.  temp.  King,  42 ;  Carey  v.  Askew,  3  Bro.  C.  C.  59 ; 
Doe  ex  dem.  Cook  v.  Danvers,  7  East,  299 ;  Noel  v.  Hoy,  5  Mad.  38 ; 
and,  as  already  remarked  with  respect  to  other  kinds  of  property,  an 
instrument  which  purported  to  be  a  deed,  and  upon  stamps  adapted  to 
that  particular  kind  of  instrument,  has  been  holden  to  be  a  sufficient 
declaration  of  the  uses  of  a  surrender  to  will :  {Habergham  v.  Vincent^ 
4  Bro.  C.  C.  353 ;  S.  C,  2  Ves.  229.) 

When,  however,  the  surrender  prescribed  that  the  will  should  be 
executed  in  any  particular  manner,  the  terms  of  such  surrender  must 
have  been  strictly  complied  with ;  consequently,  if  a  copyholder  had 
surrendered  to  such  uses  as  he  should  appoint  by  will  attested  by  three 
witnesses,  and  such  will  had  been  unattested,  or  attested  by  a  lesser 
number  of  witnesses  than  three,  the  copyholds  would  not  have  passed  by 
it:  {Godwyn  v.  Kilsher,  Amb.  684.)  And  where  by  the  custom  of  a 
manor  any  particular  form  was  required,  such  form  must  have  been 
adhered  to.  As  for  example,  where,  by  the  custom  of  a  manor,  lands 
could  not  have  been  transferred  but  by  bargain  and  sale,  and  admittance, 
nor  devised  unless  by  a  conveyance  and  declaring  the  uses  of  the  will,  it 
was  held  on  a  suit  by  the  daughters  and  co-heiresses  of  the  devisee, 
claiming  under  the  heir  at  law  of  the  testator,  who  had  been  admitted, 
that  the  formalities  had  not  been  observed  by  the  testator  in  conveying 
to  the  uses  of  his  will,  and  that,  therefore,  the  copyholds  did  not  pass  by 
the  devise :  {Hodson  v.  Merest,  9  Pri.  566.) 

Where  the  customs  of  a  manor  did  not  require  a  surrender  to  the  use 
of  a  will,  such  will  must  have  been  attested  by  three  witnesses  {Hussei/  v. 
Grills,  Amb.  293 ;  Willan  v.  Lancaster,  3  Russ.  108),  a  rule  which 
applied  as  well  to  the  equitable  as  to  the  legal  estate.  But  where  there 
was  a  custom  to  surrender  to  will,  an  equitable  interest  in  copyholds 
might  have  been  disposed  of  by  any  instrument  that  would  have  passed 
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the  kfal  MUtn:  {Dmi*  ▼.  BMnUkam,  1  Clw.  Caa.  89;  a  C^  8  Cha.       Wiua 

Kmi.  4 :  2  Fkmi.  1A7 ;  9 Mod.  76|  1  T.  K.  m\,G02i  GreemkiU r.  Grttm- 

kUl  2  V«m.  680 1  Ar^maiA  ▼.  BtmmtU,  2  Dick  466;  JJatckims  v.  Z^A, 

1    Atk.  887  i  AlMf  ▼.  Skmrmer,  ib.  389;    7i!/ii«</   v.  Foffe,   2  Atk. 

37;  C«*T  T.  ^^Iteni,  8  i».  73;  AUen  t.  Mwlfam,  1  Ves.  121;  Attorney- 

G^tmmi  T.  Amdrtwt,  1   Vw.  ten.  223;  G't^Mm  v.  Mont/ord  {Ijord),  ib. 

223.) 

Bjr  the  general  law  of  oopybolda  a  surrender  to  the  naas  of  %  will  waa  Wha 
eaaential  to  iU  teattunentarjr  operation :   {Murrrll  r.  Smithy  4  Ca  24(  ** "?  "^  "" 
ib,  Co.   Cop.  n  86;   Wat.  Cop.  122.)      Althuugh  in  certain  caaea  in^,j|^,,_^^ 
fnvour  of  oortaio  okgeeta,  aa  a  wife,  children,  or  crediton  (aee  2  llagboa 
I'mi-t.  Siik<«,  6S^  54,  2nd  edit.,  and  the  caaea  there  referred  to),  a  Court 
would   have   auppUed   the  surrender,  and  thus  have  giron 
w........  lo  the  will.     But  as  the  ground  of  this  equitable  interfereooe 

was  a  legal  and  moral  obligation,  cquitj  would  not  have  interfered  in 
anjr  case  unlese  the  justice  and  equity  uf  the  case  demanded  it;  nor 
have  aaaisted  to  disinherit  the  heir  where  it  waa  equall/  eonaialeat  with 
justice  that  he  nhould  have  aoopeodod  to  the  property  (Gilb.  Ten.  137, 
n.  A.  412;  Wst  Cop.  133);  oomeqiientlj,  although  the  surrender  would 
have  been  supplied  in  favour  of  the  creditor,  it  would  only  have  extended 
to  the  anKMint  of  the  debts,  the  heir  luiving  at  least  equal  equity  with  the 
doTtaee,  and  therefon  hia  legal  right  would  have  prevailed :  ( Compton  v. 
CoUimum,  2  Bro.  C.  C.  386;  3  i&.  871 ;  Scriv.  Cop.  171 ;  Wat  Cop.  141.) 
Nor  would  equity  have  supplied  a  surrender  in  favour  of  natural  children 
(  7'mdor  T  .^Asoii,  2  Ves.  282;  Holmn  v  Cogkilly  Fearne's  Posthumoua 
Worka,  828;  Criektt  v.  Dolbjf,  3  Ves.  12;  Fmrtaker  v.  Hobimmmy  12  Vea. 
209X  or  of  a  grandchild  {KettU  v.  Ti>wm$*md,  I  £q.  Ca.  Abr.  128;  S.  C, 

1  Salk.  187X  a  brotlicr,  a  sister,  nephew,  ideee,  cousin  or  more  distant 
rebtiTea (GrooAryn  v.  Gitodwyn^  1  Ves.  228;  Strode  v.  FaUdand {Lord), 

2  Vem.  603;  Atarston  r.  Gowan,  3  Bro.  C.  C.  169;  liogert  v.  Downs, 
9  Mod.  29S|  Jmdd  ▼.  Ffatt,  13  Ves.  168;  13  Vet.  30X  and  aUU  leas  in 
favour  of  •trasgers  or  volunteers,  as  a  devisee  or  legatee  {Flojfd  r. 
H'aUis,  cited  3  £ast,  187);  nor  would  a  surrender  have  beoD  aupplied 
even  in  favour  of  a  wife  and  children,  if  the  will  had  contained  any  other 
provision  for  them :  {Hou  v.  HoMy  Eq.  Ca.  Abr.  124,  pi.  14;  Ltndopp  r. 
Eboraii,  3  Bro.  C.  C.  188.)  The  above  obaervationa,  however,  are  onlj 
appBeable  to  willa  of  copyholders  dying  previoualy  to  the  coming  into 
operation  of  the  autute  33  Geo.  8,  c.  192,  which  diapenaed  with  the 
neceaaity  of  a  aurrender  to  the  uaea  of  a  will.  And  now  by  the  Uae  Willa 
Act  ( 1  Vict.  e.  26),  all  deviaea  of  copyholds  are  rendered  valid,  without 
any  surrender  to  the  nee  of  the  will  (sect.  1 ),  and  unadmitted  heirs  and 
deriaeee  are  thereby  empowered  to  detriae  their  copyhoki  ealatea,  which 
tktj  conkl  not  have  dona  trader  the  ptoviaiona  of  the  33  Geo.  3,  c  192, 
aa  that  statute  ooly  aappHed  the  omiaaioa  of  a  sorrander  in  point  of  ibnn 
and  not  of  sobalanee,  and  did  not  raodar  eopjfaolda  derisable  which  were 
not  ao  otherwise^  or  aopplj  any  aet  neoeaaary  to  giTe  validity  to  the 
deriae  beyond  the  aet  of  aomnder:  (I>0€  v.  iBorM,  3  B.  &  Aid.  492{ 
S.  C  I  Dow.  h  Ry.  HI.) 

A  will,  from  its  ambubtory  natar^  ia  liable  to  be  revoked  by  a  teata^  IWrrf 
tor  as  long  as  he  Uvea;  this  power  forming  one  of  the  inseparable  pro-  («*«ldaf  awil 
pcrties  of  a  will,  which  no  terms  or  expreaaiona  therein  contained  eaa  ^^^n||^ 
alter  or  modify.     A  revocation  may  be  either  expreaa  or  implied.     An 
expreaa  revoeatkm  m^  where  a  will  is  revoked,  cither  by  aootlier  will  or  or  taifia 
codicil,  or  other  writing  declaring  the  intent  of  the  deviaor,  or  bj  the 
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destruction  of  the  instrument  itself.  An  implied  revocation  was,  where 
the  operation  of  the  will  was  defeated  by  some  act  of  the  testator  incon- 
sistent with,  or  contrary  to,  its  dispositions,  from  which  it  might  be 
inferred  that  he  did  not  intend  his  will  to  continue  in  force;  as,  where 
a  man,  after  making  his  will,  sells  or  disposes  of  the  property  which  it 
professes  to  devise,  so  there  is  nothing  left  for  it  to  operate  upon ;  or 
there  was,  subsequently  to  the  will,  such  an  alteration  in  the  circum- 
stances of  his  family,  as  to  lead  to  the  presumption  that  he  could  not 
intend  his  previous  testamentary  dispositions  to  remain  unaltered,  (a) 

A  will  may  also  fail  of  effect,  either  wholly  or  in  part,  by  lapse,  in 
consequence  of  the  death  of  the  devisee  or  legatee  in  the  testator's  life- 
time. With  respect  to  lapsed  devises  and  bequests,  some  important 
alterations  have  been  made  by  the  late  Wills  Act,  which  will  be  duly 
noticed  hereafter. 

Before  the  Statute  of  Frauds,  a  Avill  might  have  been  revoked  by 
parol:  (Dy.  310,  pi.  31  ;  Cranvely.  Sanders,  Cro.  Jac.  497  ;  Cro.  Jac. 
115  ;  Str.  343,  418.)  A  distinction,  however,  appears  to  have  been 
taken  in  the  early  cases  as  to  whether  the  intention  to  revoke  was 
present  or  future  ;  as,  if  a  testator  said,  "  I  will  revoke  my  will  at  P.," 
and  saying  "  my  will  at  P.  shall  be  revoked  ;"  for  the  former,  referring 
to  a  future  act,  would  not  have  been  considered  a  revocation,  whereas  the 
latter,  denoting  a  present  intention,  would  have  produced  that  effect : 
{Burton  V.  Gowell,  Cro.  Eliz.  306.) 

By  the  6th  section  of  the  Statute  of  Frauds  it  was,  however,  enacted, 
"  that  no  devise  in  writing  of  lands,  tenements,  hereditaments,  nor  any 
clause  thereof,  shall  be  revocable,  otherwise  than  by  some  other  will  or 
codicil  in  writing,  or  other  writing  declaring  the  same,  or  by  burning, 
cancelling,  tearing,  or  obliterating  the  same,  by  the  testator  himself,  or 
in  his  presence  and  by  his  direction  and  consent  :  but  all  devises  and 
bequests  of  lands  and  tenements  shall  remain  and  continue  in  force  until 
the  same  be  burnt,  cancelled,  torn  or  obliterated  by  the  said  testator,  or 
by  his  directions  in  manner  aforesaid,  or  unless  the  same  be  altered  by 
some  other  will  or  codicil  in  writing,  or  other  writing  of  the  devisor, 
signed  in  the  presence  of  three  or  more  witnesses,  declaring  the  same, 
any  former  law  or  usage  to  the  contrary  notwithstanding." 

By  the  22nd  section  of  the  same  statute,  it  is  also  provided,  "  that 
no  will  concerning  any  goods  or  chattels  or  personal  estate  shall  be 
repealed,  nor  any  clause,  devise  or  bequest  therein  be  altered  or  changed 
by  any  words,  or  by  word  of  mouth  only,  except  the  same  shall  be  in  the 
life  of  the  testator  committed  to  writing,  and  after  the  same  writing 
thereof  read  to  the  testator  and  allowed  by  him,  and  proved  to  be  so 
done  by  three  witnesses  at  the  least." 

There  is  a  distinction  in  the  formalities  prescribed  by  the  revoking 
and  devising  sections  of  the  Statute  of  Frauds.  By  the  former  of  these 
it  is  not  required  that  the  witnesses  should  subscribe  their  names  in  the 


Marriage 
effects  a  total 
revocation  of  a 
previous  will. 


(a)  Marriage  alone  will  now  effect  a  total  revocation  of  a  prior  will ;  but 
previously  to  the  new  Wills  Act  (1  Vict.  c.  26,  s.  19)i  the  subsequent  birth  of  a 
child  must  have  been  combined  with  the  act  of  marriage,  to  have  produced  this 
operation:  (Shep.  Touch.  410;  Swin.  565;  Cook  v.  Oakley,  1  P.  Wms.  304; 
Ltigg  V.  Lugg,  2  Salk.  592 ;  Overbury  v.  Overbury,  2  Show.  242  ;  Browne  v. 
Thompson,  2  Eq.  Ca.  Abr.  213;  Wellington  v.  Wellington,  2  Bur.  2165;  Chris- 
topher V.  Christopher,  Dick.  445 ;  Doe  v.  Lancashire,  5  T.  R.  49 ;  Sheath  v.  York, 
1  Ves.  &  Bea.  390  ;  Sullivan  v.  Sullivan,  cited  1  Phill.  342  ;  Emerson  v.  Boville, 
1  Phill.  342;  HoUoway  v.  Clarke,  1  PhiU.  341.) 
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laslator'0  pTManec,  but  the  tigaing  of  the  teatator  in  the  wltnMM*  Wiua 
prewnce  it  exprenljr  directed  t  wh««M  bjr  the  6th  tection  (rtrlatiuii;  lo  T|^ 
the  making  of  irilb),  th«  witneMwa  are  required  to  nijn  in  the  t««tator'ii     "*^|^*^ 

preeence,  idthough  it  u  not  required  that  he  hiiuseir  uliould  have  signed        

in  th«  pn>M>nr«>  of  the  witneaaei.  f*«elna  hj 

An  in-tnnn.nf.  th<'reforet  which  wn«  designed  merely  for  the  pnrpote       ,^^^ 
•if  Tv\  -ing  will,  would  have  been  sufncicnt  for  llmt  purpose,  ||^^^, 

altln't.  n(  passing  real  property  on  account  of  the  witneasea  _ ^         .. 

not  having  Bub<M>ribeU  tiu'ir  names  in  the  ti-jttntor's  pre»encc  ;  but  if  Much  aoi  b«s 
in<«trument  had  contained  any  testamentary  disposition  whatever,  it  must  Mfleicia 
'  :''r  have  operated  as  a  will  or  btn'n  inoperative  altogether;  conse- »»<«■'>*• 
iintly,  if  not  properly  attested  as  a  will,  it  would   not   have  **•** '"^JT"!!^* 
I"  riiiitted  to  tiike  eflect  as  an  instrument  of  r«*vocation :  {^EggUtlone  v.  gtj,  ,,jtipB. 
SfHke,  Csrth.79 ;  S.C.,  1  Show.  89;  Onions  v.  Tryer,  1  P.Wms.  343,  346 ; 
S.  C,  1  Kq.  Ca.  Abr.  408  ;  Pre.  Clio,  459;  S.  C,  Gilb.  Rep.  130 ;  Ex 
parte  Hchrtter  {Earl of),  7  VfS.  348  ;   Short  ex  dem.  Castreli  v.  Smith, 
•i  Kail,  419.)     And  notwithstanding  a  signature  in  any  part  of  a  will 
would  have  been  a  suilicient  signature  to  an  instrument  o{H>raiing  as 
such  {I^mttjpu  V.  Stanley,   3   Ix*v.    l\   yet  this  woUld  not  have  been 
suilicient  within  the  6th  section  of  the  Statute  of  Frauds  to  give  authen- 
ticity to  a  mere  n-voking   instrument :    {Hilton  v.  King,  3  Lev.  68.) 
But  where  a  will  was  executed  and  attested  in  such  a  manner  as  to  pass 
real  estate,  any  disability  in  the  devisee  to  take  under  it  would  not  have 
prerented  a  revocation  ;  as  where  lands  were  devised  by  the  second  will 
to  a  papist  during  the  existence  of  Roman  Catholic  disabilities  {Roper 
V.  Ratetiffe,  10  .Mwl.  230;  5  Bro.  P.  C.  860.  edit.  Toml. ;   S.  C,  2  Va\. 
Ca.  Abr.  359,  pi.  9,  mb  nom.  of  Roper  v.  Constable ;  see  also  Trenchers 
ease,  1  Roll.  Abr.  614),  or  to  aliens,  or  to  the  poor  of  a  parish,  or  any 
persons  incapable  of  holding  under  the  Statute  of  Mortmain ;  in  all  of 
which  eases  the  dispositions,  although  inetfectual,  would   have  revoketl 
the  previous  devises   res{)ecting  them:   (see  2  Roll.  Abr.  614,  pL  7  ; 
2  Eq.  Ca.  Abr.  359  ;  9  Mod.  190.) 

But  now  an  instrument,  when  the  object  is  only  to  eflect  a  revocation  S«t.  i  Vici. 
of  an  existing  will,  must  be  executed  in  the  same  manner  as  the  will  •"•  **• 
itself,  otherwise  it  can  have  no  operation  whatever  ;  which  law  now 
extends  equally  to  bequests  of  ])ersonalty  as  to  devises  of  real  estate,  it 
being,  by  the  20th  section  of  the  act  l'  Vict,  c.  26,  enacted,  "  that  no 
will  or  <>odicil,  or  any  part  thereof,  shall  be  revoked  otherwise  than  as 
aforesaid,  or  by  another  will  or  codicil  exeruted  in  manner  hertMnbefore 
required,  or  by  some  writing  declaring  nn  intention  to  revoke  the  same, 
and  executed  in  the  manner  in  which  a  will  is  hereinbefore  required  to  be 
executed,  or  by  the  burning,  tearing,  or  otherwise  destroying  the  same 
by  th%  testator,  or  bv  some  person  in  his  preaence  and  by  his  direction, 
with  the  intmtion  of  revoking  the  same." 

The  Act  of  Victoria  does  nol  aeem  to  make  any  alteration  in  the  law  Of  rrrvaHw 
with  rc*|>cct  to  the  revoking  operation  of  a  subseqtient  will ;  in  this  *7^**t**' 
resfjcct,  therefore,  the  law  remains  unaltered.     In  order,  however,  that  *" 
a  sul>scquent  will  may  revoke  a  prior  one,  there  most  be  an  inconaisteocj 
ill  tfie  dispositions  contained  in  the  two  instruments,  or  else  the  hater 
iiiiKt  in  express  terms  revoke  the  prior  one.     It  has  indeed  been  said, 
that  merely  making  a  subsequent  will  furnishes  a  fact  fhrni  which  it  mar 
neceasanly  be  infemsl  that  the  former  will  was  not  Intended  to  stand. 
This  evidently  arose  from  the  dvil  Uw  construction  that  no  man  can  die 
with  two  wills  ;  for  by  the  Roawa  law  a  subeequent  will  operated  in  all 
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Wills.       cases  as  a  revocation  of  a  former  one ;  the  reason  of  which  was,  that  tlie 

~~         very  essence  of  a  Roman  testament  consisted  in  the  institution  of  an  heir, 

**Remar^^    who  took  the  whole  property  of  the  testator,  so  that  two  wills  could 

*      never  subsist  at  the  same  time.     But  although  the  law  of  England  has 

adopted  the  principle  of  the  Roman  law  respecting  wills  of  personal 
estate,  a  devise  of  landed  property  is  looked  upon  in  a  very  different 
light,  being  considered  as  an  appointment  of  lands  to  a  particular  person  ; 
from  whence  it  follows,  that  a  man  may  as  well  dispose  of  part  of  his 
lands  by  will  as  the  whole.  In  consequence  of  this  principle,  it  seems 
that  where  a  man  makes  first  one  will  and  then  another,  the  latter  of 
which  contains  no  clause  of  revocation,  the  latter  can  only  revoke  the 
former  so  far  as  there  is  an  inconsistency  in  their  dispositions  {Hitchens 
V.  Bassettf  2  Salk.  591  ;  Goodright  v.  Harmood,  3  Wils.  497  ;  Covvp.  87  ; 
Seymour  v.  Nosworthy,  Hardr.  374  ;  S.  C,  Show.  P.  C.  146)  ;  but  this 
rule  will  only  hold  where  the  second  will  contains  no  revoking  clause, 
for  if  it  does,  it  will  revoke  the  prior  will  whether  the  dispositions 
be  inconsistent  or  not  :  {Burtonshaw  v.  Gilbert,  Cowp.  49,  55,) 
Will  declaratory  A  testator  merely  declaring  in  his  second  will  that  he  intends  to  make 
of  a  future  ^  future  disposition  of  his  property  will  not  revoke  a  prior  will.  In 
cient  to  revoke  o^der  to  produce  that  effect,  a  disposition  must  either  be  actually  made, 
a  prior  will  or  the  will  itself  must  be  revoked  in  express  terms.  Hence,  where 
a  testator  made  his  will  whereby  he  bequeathed  aU  his  personal  estate  to 
his  mother,  and,  after  several  intermediate  limitations,  devised  the 
ultimate  remainder  to  T. ;  upon  the  testator's  afterwards  acquiring  other 
estates,  some  by  purchase  and  some  by  devise,  and  the  estate  to  his 
mother  having  lapsed  by  her  death  in  his  lifetime,  the  testator  made  a 
second  will,  disposing  by  name  of  the  property  which  had  been  so 
devised  to  him,  and  then  added,  *'  as  to  the  rest  of  my  real  and 
personal  estate,  I  intend  to  dispose  of  by  a  codicil  hereafter  to  be 
made  to  this  my  will : "  and  this  was  determined  to  be  no  revocation 
of  the  former  will ;  that  it  was  not  necessary  to  suppose  that  words 
intimating  a  future  intention  were  meant  to  embrace  the  real  property 
before  devised,  as  the  testator  had  acquired  estates  since  the  first  will, 
which  were  not  included  in  the  second,  and  which  might  satisfy  the 
words  by  which  the  future  intention  was  expressed.  But,  admitting 
these  words  to  include  real  property  devised  by  the  will,  still  it  did  not 
appear  that  the  disposition  to  be  made  of  it  would  be  inconsistent  with 
the  former  devise,  and  even  Supposing  it  to  be  intended  to  be  inconsistent, 
yet  an  express  intention  to  revoke  would  not  operate  as  an  actual  revo- 
cation. For,  it  was  truly  observed,  that  what  would  not  have  been  a 
revocation  before  the  statute  would  not  be  so  since,  though  reduced  into 
writing  with  all  the  formalities  of  the  statute ;  and  it  had  been  decided 
that  a  bare  intention  to  revoke,  though  expressed  by  parol,  was  no 
revocation  before  the  statute  unless  the  testator  had  declared  tnat  he 
did  revoke  his  will :  (  Thomas  v.  Evans,  2  East,  488  ;  and  see  Griffin 
v.  Griffin,  4  Ves.  197,  n.) 

Previously  to  the  new  Wills  Act  (1  Vict.  c.  26),  if  a  prior  will  had 
been  revoked  by  a  subsequent  one,  and  the  latter  had  contained  no  clause 
of  revocation,  and  had  afterwards  been  destroyed  by  the  testator,  the 
former  will  would  have  been  thereby  revived  :  (Goodright  v.  Glazier, 
4  Bur.  2512;  Ilarwood  v.  Goodright,  Cowp.  92.)  It  seems,  however, 
that  this  doctrine  was  only  applicable  to  wills  of  real  estate,  and  that  the 
ecclesiastical  courts  required  stronger  circumstances  than  the  mere 
destruction  of  a  subsequent  will  to  set  up  a  prior  one:  (^Whitehead 
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V.  JemmimtBt  bt(bf«  Um  Ddagalot,  1714  t  Bmri  r.  Burl,  Preroft.  Coart,       Wium. 
1718;    fteiftr    ▼.    Htl^tr,   Prwvff.  Court,    1738 »   MooM   r.  Moort,        •--- 
1  Phil.  4  !'i.)    la  onUr  that  Mioh  will  miglu  have  baeo  rviitvd  ia  tboM    I^mST'' 

ooorta,  it  wm  MOMMrjr  that  there  ahould  hava  baan  aooM  aei  or  rapub-        

Ueation,  or  aoma  iwrind  by  naoaaaarj  impUoation,  or  aonatUnf  plainl/ 
to  inilicate  tb«  iutaotkm  ;  and  thia,  it  aeema,  might  have  baeo  prorad 
aithar  bjr  docUrationt  of  the  teatator,  or  other  parul  evidenee^  whleh  ia 
alearlj  admiaaible  in  thoee  oourta  (though  it  ia  otherwiaa  with  regard  to 
deriaaa  of  real  a«lata  in  oourta  of  eommon  lawX  or  bj  the  nature  and 
aontaata  of  the  inatromaota  themaalvaa :  (  Ustiek  v.  Bawdem,  2  Add.  116; 
Lm4g  arcmArigki  v.  Lord  Kinmdbrigkt,  1  Hag.  826.)  All  queatiaoa 
oo  tfaia  aal^««t  are  now  aat  at  reat  with  raapeot  to  wilU  within  tba 
operation  of  the  late  Wills  Act  (1  VicL  c.  26),  bj  the  22nd  eection  of 
which  it  ia  enacted,  "  that  no  will  or  codicil,  or  any  part  thereof,  which 
ahall  be  ia  anr  OMuaar  revoked,  ahall  be  rerived  othanHae  thaa  by  the 
ra'exacntiaB  theraof,  or  by  a  codicil  executed  in  manaer  hereinbefore 
required,  and  showing  an  inti;ntioii  to  revive  the  same ;  and  wlufu  any 
will  or  codicil  which  shall  be  partly  revoked,  and  aAcrwards  whollv 
revoked,  ahall  be  revived,  such  revival  shall  not  extend  to  so  much 
thereof  as  shall  have  been  revoked  before  the  revocation  of  the  whole 
Ibereol^  naleaa  an  intention  to  the  contrary  shall  be  shown." 

Where  a  eodieil  revoked  a  will,  it  only  operated  so  far  as  there  ia  any  Of  iwromiM 
iacondateocy  between  them,  and  to  the  extent  only  to  which  the  codicil  ^  M^iciL 
itself  had  operation,  leaving  the  diapoeitiona  in  all  other  re«tpecta 
untouched.  Henoe,  where  a  teatator  had  by  his  will  devised  Uiids  to 
A^  aulyeet  to  a  runt-charge  to  Bm  and  aAerwards  by  a  codicil  revoked 
the  devbe  of  the  land  to  A.,  and  gave  it  to  another,  wiiliout  noticing  the 
raatohaige,  the  btter  was  still  held  chargeable  on  the  devised  lands  in  the 
haada  of  the  aobatitutad  devisee  :  {Bucket  v.  Hardtn,  4  Mau.  h  Selw.  1.) 
8<s  where  a  testator  by  his  will  devised  landa  to  A.  in  fee,  and 
afterwards  by  a  codicil  devised  the  same  lands  in  fee  to  the  first  son  of 
B.,  who  sliould  attain  the  age  of  twenty-one  years,  and  aasume  the 
teatator'a  name,  it  was  hdd  that  the  devise  was  only  revoked  quoad  the 
interaat  oompriaed  in  the  executory  deviae  in  tlie  codicil ;  and  that, 
cooaequently,  until  B.  had  a  son  who  should  attain  his  nu^^^^J  >"i^ 
aaaome  the  testator's  name,  the  property  would  pass  to  A.  under  the 
deiriae  in  the  wiU:  {D^^  v.  Dmffitid,  3  lUigh  N.  S.  261.)  In 
another  ease  also  a  teatator  bequeathed  in  the  following  terms  :  **aa  to 
my  leaaeboM  hooae  in  S.,  and  my  household  goods  and  iiimiture  there^ 
and  at  Sw,  and  aa  to  all  my  plate,  linen  and  chinaware,  pictorea,  live  and 
dead  stock,  and  all  the  reat  and  reaiduo  of  my  goods,  chattels  and 
personal  estate,"  he  gave  the  same  to  A.  By  a  codicil  he  revoked  the 
beqoeat  of  the  residue  of  hia  personal  eatate,  and  gave  the  same  to  B. 
It  waa  bekl  that  the  revocation  extended  only  to  the  bequest  of  the 
residue,  and  did  not  include  either  the  hooae,  furniture,  and  other 
enumerated  articlea,  vta^  the  plate,  kc :  (Clarke  v.  BiiUtr,  1  Her.  304  ; 
mti  atM>  NoafM  v.  jgjayass,  6  Vea.  U3.)  Again,  where  a  teatator 
devised  las  estate  to  C.  B.  fiir  Ufc,  without  impeachment  of  waala^  and 
afterwarda  by  a  codicil  diraelad  hIa  troateea  to  let,  until  tenant  ftir  Ulb 
raarri«<d,  the  leaaaa  to  be  imipmtkmU*  Jar  wa»i$t  and  the  renu  to  be 
acfuiuuhited  and  laid  out  in  landa  to  be  aettled  to  the  saae  oisa  ;  it  waa 
conU'iiUtHl  that  thia  waa  larmniiilant  with  and  therifiwa  revoked  tl» 
will :  but  Sir  W.  Grant,  M.  &,  bald,  that  there  waa  no  iaeoMlMey, 
and  nothing  to  take  the  timber  from  the  tenant  Car  life :  {Lmtkimgkm 
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V.  Boldero,  Geo.  Coop.  2 1 6.)  And  where  a  testator  by  his  will  devised 
certain  freehold  property  (on  failure  of  the  objects  of  a  preceding  devise) 
to  trustees  to  be  sold,  and  directed  the  produce  to  be  applied  upon  the 
trusts  thereinafter  expressed  concerning  his  residuary  personal  estate  ; 
and  then  bequeathed  his  residuary  personal  estate  upon  certain  trusts, 
and  afterwards,  by  a  codicil  duly  attested  for  devising  freehold  estates, 
revoked  the  residuary  bequest  and  disposed  of  the  personalty  in  a 
different  manner,  Sir  John  Leach,  M.  R.,  held,  that  by  this  alteration  in 
the  disposition  of  the  personal  estate,  the  devise  in  the  realty  was  not 
affected,  the  effect  being  the  same  as  if  the  testator  had  in  terms  applied 
the  trusts  in  question  to  the  produce  of  the  freehold  estate  ;  in  which 
case,  it  is  obvious,  that  the  revocation  by  the  codicil  of  the  residuary  gift 
of  the  personal  estate  by  the  will  would  have  been  no  revocation  of  the 
disposition  of  the  produce  of  the  freehold  estate  ;  and  his  Honour 
observed,  it  could  make  no  difference  in  principle  that  the  testator 
saves  himself  the  trouble  of  repeating  those  trusts,  intents  and  purposes 
by  compendious  words  of  reference  :  (^Francis  v.  Collier^  4  Russ.  43.) 

The  Act  of  Victoria  only  mentions  "  burning,  tearing,  or  otherwise 
destroying  the  same,"  by  the  testator,  or  by  some  person  in  his  presence, 
and  by  his  direction,  with  the  intention  of  revoking  the  same.  The  word 
"  cancelling"  which  is  inserted  in  the  revoking  clause  of  the  Statute  of 
Frauds,  is  omitted  in  this  act  ;  whence  a  question  arises  as  to  whether 
the  simple  act  of  cancellation  could  now  revoke  a  will.  This,  it  seems, 
must  depend  upon  the  mode  or  animus  in  which  the  cancellation  is  done. 
If  a  testator  were  to  cancel  his  will  by  tearing  or  cutting  off  his  name, 
that  would  be  construed  as  a  tearing  or  otherwise  destroying  the  same 
with  the  intention  of  revoking  it  within  the  express  words  of  the  act,  as 
was  held  in  the  late  case  of  Hobbs  v.  Knight  (1  Curt.  768)  ;  see  also 
Longford  v.  Little  (3  Jones  &  Lat.  633.)  But  crossing  out  the  name 
of  the  testator,  the  attestation  clause,  and  the  names  of  the  witnesses 
with  a  pen,  was  holden  to  be  insufficient  ;  for  that  the  Legislature, 
having  advisedly  omitted  cancelling  amongst  the  modes  of  revocation, 
and  substituted  words  of  more  unequivocal  meaning,  could  not  have 
intended  that  striking  through  with  a  pen  should  be  a  mode  of  revocation  : 
(Stevens  v.  Taprell,  2  Curt.  458.)  But  it  was  never  deemed  necessary, 
in  order  that  a  will  should  be  revoked,  by  tearing,  burning,  cancelling, 
obliteration,  or  the  like,  that  either  of  those  acts  should  have  been  fully 
completed,  if  it  could  have  been  shown  that  such  was  the  testator's 
undoubted  intention.  Thus,  where  W.  P.  having  made  his  will, 
declared  himself  discontented  with  it,  and  one  day,  being  in  bed  near 
the  fire,  he  ordered  one  Mary  Wilson,  a  woman  who  attended  him,  to 
fetch  his  will.  He  opened  it,  looked  at  it,  gave  it  something  of  a  rip 
with  his  hands,  and  so  tore  it  as  almost  to  tear  a  bit  off,  and  then 
rumpled  it  together  and  threw  it  on  the  fire,  but  it  fell  off.  It  must, 
however,  have  been  soon  burned  had  not  Mary  Wilson  taken  it  up  and 
put  it  into  her  pocket.  W.  P.  did  not  see  her  take  it  up,  but  seemed  to 
have  some  suspicion  of  it,  as  he  asked  her  what  she  was  doing,  to  which 
she  made  little  or  no  answer.  He  at  several  times  after  said  that  it  was 
not  and  should  not  be  his  will,  and  bade  her  destroy  it.  She  said  at 
first,  "  so  I  will  when  you  have  made  another,"  but  afterwards,  upon 
his  repeated  inquiries,  she  said  she  had  destroyed  it,  though  in  fact  it 
never  was  destroyed.  She  asked  him,  when  his  will  was  burned  to 
whom  his  estate  would  go  ?  He  answered  to  his  sister  and  her  children. 
He  afterwards  wrote  to  his  brother,  John   Mills,  telling  him  he  had 
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ilaHroTwil  hit  wiO,  and  would  make  no  other  till  he  had  seen  him,  and  Wiua 
darirwl  him  to  oome,  for,  Mid  ha,  **if  I  die  intestate,  it  will  eauae 
■MaaiaiM  *  W.  P.  died  without  making  anj  other  will.  Tlie  jury 
thomjht  thk  a  aufleient  reTocation,  and  gave  a  verdict  fur  the  heir-ut> 
law  ;  and  on  a  OBOtion  for  a  now  trial,  thu  ooort  were  of  opinion  tlmt 
thb  waa  a  Mfleiaat  revocation,  and  said,  that  a  revocation  under  the 
atatate  maj  be  eAseted  either  bj  framing  a  new  will  amounting  to  a 
revooatioo  of  the  former,  or  bj  some  act  done  to  the  instrument  itself, 
as  hj  burning,  tearing,  cancelling,  or  obliterating  by  the  testator,  or  in 
hia  praaeuee  and  by  his  direction ;  and  thnt  anj  of  these  acts,  with  a 
declared  intent,  was  a  sufllcient  revocation. 

The  intention  to  revuku  was  in  the  last  cited  case  plainly  manifoated  Ho*  bra 
by  the  testutur'«  conduct  throughout  the  whole  course  of  the  tranaaetioo,  P**^ 
for  an  intent  to  revoke,  by  a  partial  destruction  of  the  instrument,  may  '^' 
be  rebutted  by  the  conduct  of  the  testator ;  tho  whole,  as  above  sug- , 
gaaUd,  depeitding  upon  the  animuM  with  which  the  act  was  done.  Thua^ 
where  a  testator,  upon  a  sudden  provocation  of  one  of  the  devtseea, 
tore  his  will  asunder,  and  afterwards  being  appeased  fitted  the  pieces 
together,  and  expressed  his  satisfaction  that  it  was  no  worse,  and  that 
no  material  injury  was  done,  it  was  held,  that  this  partial  injury  did  not 
revoke  the  will :  {Doe  v.  /Vrib,  3  Uam.  h  Aid.  499 ;  and  see  U^ 
V.  Hjfde^  cited  infra.)  But  a  mere  intention  will  not  be  sufficient  unleaa 
the  act  done  amounts  to  what  will  be  considered  as  a  complete  cancelling 
within  the  meaning  of  the  statute.  Hence,  in  a  recent  case  (/n  the  goods 
of  Farajf,  18  L.  T.  Rep.  1 17X  a  will  was  held  not  to  be  revoked  under 
the  20th  section  of  the  act,  althou);h  the  words  "  this  will  is  cancelled 
by  me  this  1st  day  of  Deoember,  John  Faray,"  was  written  at  the  top  of 
the  first  page  ;  the  words  **  canci'Ue<l  by  roc  this  1st  day  of  Deoember,"  on 
each  subsefptent  page  ;  and  at  the  end  of  it  the  words  "  cancelled  by  me 
this  1st  day  of  December,  1850;"  for,  notwithstanding  there  could  be 
no  doubt  as  to  tho  intention,  still  that  was  insufficient,  unless  the  tenaa 
prescribed  by  the  act  for  carrying  that  intention  into  effect  was  alao 
complied  witli. 

And  if  a  testator  by  accident  or  raitttake  were  to  destroy  his  will,  as, 
if  inadvertently  he  were  to  throw  ink  instead  of  sand  upon  it  (Cowp.  92) ;  ^ 
or  having  two  wills  of  different  dates  by  him,  he  should  by  mistake 
destroy  the  latter  instead  of  the  former,  or  were  to  obliterate  or  destroy 
his  will  during  an  art  of  insanity  {Sembjf  v.  Fordkam^  1  Add.  74), 
none  of  these  acts  would  be  a  revoeatioo.  So,  whero  a  testator,  believing 
he  had  made  a  subs(M|uent  valid  will,  began  to  tear  up  his  fonuer  one, 
but  deaisted  upon  being  told  that  his  latter  will  was  incapable  of  pasaiaf 
lands  for  want  of  being  exeentad  in  pursuance  of  the  Statute  of  Fraodi^ 
it  was  held  that  this  partial  aet  of  deatroction  did  not  revoke  the  former 
will :  {Hpde  v.  Hgdt^  1  Eq.  Ca.  Abr.  108.) 

The  rule  of  the  Prerogative  Court  with  respect  to  the  revocation  of  »s>><^^ 
wills  by  their  deittnicUon  is,  that  if  a  will  has  been  once  traced  into  a  [^"y**',* 
testator's  actual  poasession  or  cualody,  and  it  cannot  aA«Twanls  be  (Vtund.  4^„J^  ^ 
it  will  be  presumed  that  he  himself  destroyed  it,  ojiuao  rrvoeamdi  {IMIie  »uu. 
V.  IMUe,  3  Hag.  184  {  i^mlMOom  v.  Roiituom,  8  Hag.  189,  n.) ;  and  if 
it  be  found  in  his  poaaaasioii  eanoelled,  that  ha  eancdSed  it  with  tbi'  like 
intent :  {Hart  v.  AafsaMCl,  8   Hag.    192,  n.)     But  wliare  the  will  la 
traced  out  of  his  pnaiearion,  it  will  then  be  incumbent  on  tlM  parly 
aaaerting  the  revoeation,  to  prove  tliat  tlie  will  came  aAemrarda  into  the 
taatator's  custody,  or  waa  deatroyed  by  his  directions  (GafPM  v.  frascr, 
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3  Hag.  327)  ;  and  in  the  latter  case,  it  must  also  be  shown  that  he  was 
present  at  the  time,  as  both  the  Statute  of  Frauds  and  the  Act  of  Victoria 
expressly  require  that  the  destruction  should  be  made  in  the  presence 
and  by  the  direction  of  the  testator. 

A  cancellation  or  destruction  of  a  will  by  a  stranger,  without  any 
authority  from  the  testator,  will  not  have  the  effect  of  revoking  it, 
although  it  may  have  the  effect  of  rendering  it  of  none  avail  by 
destroying  all  evidence  of  its  contents.  But  under  such  circumstances, 
secondary  evidence  might  be  given  of  its  contents,  or  the  will  itself 
might  be  re-established,  if  the  torn  fragments  could  be  collected 
together  :  {Haines  v.  Haines,  2  Vern.  441.) 

Where  a  will  consists  of  two  parts,  if  a  testator  destroys  one,  the 
presumption  will  be  that  he  intended  to  revoke  both  ( Sir  E.  Scymour^s 
case,  1  P.  Wms.  346 ;  Burtonshaw  v.  Gilbert,  Cowp.  49 ;  Utterson 
V.  Utterson,  3  Ves.  &  Bea.  122)  ;  but  this  presumption  is  open  to  be 
rebutted  by  circumstances.  If,  as  in  Burtonshaw  v.  Gilbert  above 
referred  to,  the  cancelled  part  were  found  in  the  testator's  custody,  and 
the  uncancelled  part  in  the  custody  of  another,  the  inference  that  the 
testator  intended  a  revocation  would  be  plain  enough,  because  he  can- 
celled all  that  was  within  his  reach.  But  where,  on  the  other  hand, 
both  parts  are  found  in  his  possession,  and  one  only  of  them  is  cancelled, 
the  act  is  more  equivocal ;  and  if,  in  addition  to  this,  it  should  appear 
that  the  cancelled  part  was  first  altered  by  the  testator,  and  then 
cancelled,  together  with  the  alterations,  it  is  rather  to  be  presumed  that 
the  testator,  being  dissatisfied  with  these  alterations  had  designedly 
cancelled  the  part  of  his  wiU  which  contained  them,  and  had  preserved 
the  unaltered  duplicate,  with  a  view  of  recurring  to  his  original  intention  ; 
{Pemberton  y.  Pemberton,  13  Ves.  310.)  And  it  even  seems  that  the 
presumption  would  be  in  favour  of  the  will  if  both  parts  were  found  in 
the  testator's  custody,  one  part  partly  mutilated,  and  the  other  part 
carefully  preserved  :  {Roberts  v.  Round,  3  Hag.  548.) 

Whether  the  destruction  of  a  will  will  revoke  a  codicil  seems  to  depend 
upon  whether  or  not  the  codicil  is  so  connected  with  the  will  as  to  render 
it  incapable  of  an  independent  operation  (Ustick  v.  Bawden,  2  Add. 
116);  for  if  so  dependent  upon  the  will,  the  testator's  destruction  of  the 
will  is  a  presumed  revocation  of  the  codicil  ;  but  still  it  is  a  presumption 
only,  and  as  such  capable  of  being  repelled  by  evidence  showing  a 
contrary  intent :  {Medlycott  v.  Assheton,  2  Add.  229.)  And  if  a  codicil 
is  capable  of  subsisting  independently  of  the  will,  it  may  be  sustained, 
notwithstanding  the  will  be  destroyed,  and  parol  evidence  will  be 
admissible  to  show  that  the  testator,  when  he  destroyed  the  latter,  did 
not  suppose  that  act  would  effect  a  revocation  of  the  codicil  :  (  Tagart 
v.  Hooper,  1  Curt.  289 ;   Clongstoun  v.  Walcot,  12  Jur.  422.) 

Under  the  Statute  of  Frauds,  a  partial  obliteration  or  erasure  would 
not  have  revoked  a  will  beyond  a  particular  part  erased.  Thus,  where  a 
testator,  after  devising  lands  to  trustees  upon  certain  trusts,  struck  out 
the  name  of  one  of  them,  and  after  such  erasure  never  republished  his 
will,  this  was  holden  to  be  no  revocation  further  than  as  revoking  the 
devise  to  one  of  the  trustees,  whose  interest  was  thereby  revoked,  and 
the  devised  estate  thus  became  vested  in  the  remaining  trustees: 
{Larkins  v.  Larkins,  3  Bos.  &  Pull.  16  ;  see  also  Mence  v.  Mence, 
18  Ves.  384.)  So,  where  a  testator  devised  his  lands  upon  trust  to  sell 
and  apply  a  moiety  as  therein  directed,  and  afterwards  altered,  obliterated, 
and  interlined  some  portion  of  it,  this  was  held  to  be  no  revocation  of 
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the  anoblitanasd  nnd  moahtni  pwta  of  tb«  will:  (fhiUom  r.  Smtiom,  WruA 
Cowp.  818  ;  and  mm  SIkori  «r  dm,  QattrtU  v.  SmUh^  A  Kurt,  419.)  /~. 
And  ll  hat  abo  beeo  bald,  ttiat  where  a  testator  annexes  one  estate  to     "rjlniir'^ 

anoliMr,  dadarinf  thai  the  fame  shall  go  unto  and  be  enjojed  bj  the        

posaaaeor  of  the  oUiar  eatate,  and  not  be  senarated,  and  by  any  act  in  his 
lifetime  rerdies  the  devise  of  the  prlncspal  estate,  the  propertr  so 
ami -xfHl  is  not  thereby  affected,  but  goes  acoording  to  the  asea  demred 
of  the  principal  estate  by  the  will :  {Darley  t.  f^nffwortky,  8  Bro. 
P.  C.  339;  rererting  Lord  Cauiden's  decree  in  Darley  r.  DarUy^ 
Ainhl.  653.) 

By  the  Slat  section  of  the  new  Wills  Act,  no  obliteration,  inter-  Eftetrfiww 
iineation,  or  other  nlt4.>ration  made  in  any  will  after  the  exeoutioo  thereof         A«c  ■•  !• 


tail  be  Talid  or  hnvf  nny  effect,  except  so  far  as  the  words  or  eflfoet  of] 
the  will  before  ^  -  shall  not  be  apparent,  unless  such  altera*  &«. 

tions  shall  be  <'\  ^c  manner  as  before  required  for  the  exe- 

•  iition  of  the  will;  but  the  will  with  such  nlterations  as  [lart  thereof 
^shall  be  deemed  to  be  duly  executed,  if  the  signature  of  the  testator  and 
the  subscription  of  the  witnesses  be  made  in  the  mai^gin,  or  on  some 
other  part  of  the  will  opposite  or  near  to  such  alteration,  or  at  the  foot 
or  end  of^  or  opposite  to  a  memorandum  referring  to  such  allentioo,  and 
\vrilten  at  the  end  or  on  some  other  part  of  the  will. 

In  the  ease  of  Brook  t.  Kent  (2  Curt  843,  Appeal  to  P.  C. ;  I  Notea  Bnok  t.  Kcot. 

Eoc  Caa.  03),  which  occurred  siter  the  above  act  came  into  operation, 

a  testator  erased  certain  words  In  a  will  executed  previously  to  the  act, 

via^  July,  1837.  and  wrote  a  memorandum  attesting  what  the  words 

erased  originally  were,  but  such  memorandum  was  unattested.     Motion 

for  probate  of  the  will  as  it  ori«^niilly  stood  was  rejected,  in  conformity 

with  the  conatmetion  put  by  the  court  upon  the  2l8t  section,  but  Sir 

Herbert  Jnnner  advised  that  the  will  should  bo  propounded,  in  order 

that  the  opinion  of  the  Superior  Court  might  be  taken  upon  the  point. 

Thk  was  done,  and  the  allegation  propounding  the  will  as  it  originally 

stood  being  r-i  ctod,  an  a]>j)f'al  was  prosecuted  to  the  Privy  Ck>uncii, 

whers  it  waa  hel<i,  that  a  will  dated  before  the  Ist  of  January,  1838,  but 

^    -uted,  repubiiiihed,  or  revived  by  a  codicil  subsequent  to  that  date, 

^riihin  tfiQ  statute;  and  that  alterations  or  obliterations  made  on 

1st  of  January,  1838,  to  a  will  dated  before  that  time,  mu»t 

)   by  the  statute ;  that  by  the  20th  section  an  intention   to 

i  Italy  neeeasaiT  to  effect  a  revocation  ;  that  in  the  same 

"truction  with  relhrenoe  to  the  21st  section,  intention 

i<*corapnny  uots  of  obliteration,  interii  neat  ion,  and  alteration,  as  it 

..:j)anies  the  acts  mentioned  in  the  20th  section,  which  intention  is 

to  be  ascertained  aa  under  the  Sututo  of  Frauds;  that  the  judgment  of 

•^"  fr-nt^ative  Court  excluding  evidence  dehors  the  instrument  must  be 

•1.     The  mailing  evidence  of  intention  not  to  revoke  slisolutely, 

I'  I >y  substitution,  and  soch  revocation  having  been  ineffiMtual,  thdr 

lunhhipa  deereed  probate  of  the  will  in  Ita  original  state.* 

The  above  ease  eatablisbea  the  principle  that  parol  evidenea  b  adaiia-  rwvl  Hiiasi 
sible  to  show  what  tha  arighud  words  were  that  had  been  araaed  with  '**j****"». 
an  intention  to  aabstitute  other  words  af\er  the  execution  of  the  wilL  '"T**^*? 
And  in  a  still  more  recent  case  (/a  tk§  goodstf  W,  tttt*^  13  L.  T.  I08X 
whrre  words  had  been  erased  fron  a  will  aftar  ita  axeeoition  and  olhara 
substituted  with  a  view  to  revoeation  of  a  bequest,  and  tliera  waa  aa 
re-execution  of  the  will,  nor  any  nMnoraadiia  at  thn  foot  referring  to 
them,  the  will  aa  altensd  could  not  talM  eflbet;  and  it  was  held  that 
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parol  evidence  should  be  taken  to  show  what  the  original  words  were, 
so  that  probate  of  the  will  might  go  with  them  so  supplied ;  and  in 
ascertaining  what  the  original  words  were,  the  aid  of  a  person  skilled  in 
deciphering  hand-writing  will  be  had  recourse  to;  but  where  such  a 
person  had  examined  erasures  in  a  will,  and  had  also  deposed  that  in 
another  part  of  the  will  an  addition  was  made  at  a  diiFerent  time  from 
the  rest  of  the  document,  but  had  not  been  asked  as  to  this,  the  court 
refused  to  be  influenced  by  his  opinion  as  to  the  latter,  and  allowed  the 
alleged  addition  to  remain  :  (In  the  goods  of  the  Hon.  Ann  Rushout, 
13  L.  T.  Rep.  264.) 

"Where  alterations  and  erasures  are  found  on  the  face  of  a  will,  it  seems 
that  in  the  absence  of  all  evidence  the  inference  of  the  law  is,  that  they 
were  made  after  it  was  executed  :  {Burgoyne  v.  Showier,  1  Roberts,  5.) 
Still  parol  evidence  will  be  admissible  to  rebut  such  presumption,  and 
for  that  purpose  evidence  will  be  taken  of  statements  made  by  the 
testator  at  a  time  previous  to  the  execution  of  the  will,  indication  of  an 
intention  to  devise  his  property  in  the  manner  in  which  it  is  given  in 
the  will  as  altered  or  interlined  :  [Doe  d.  Shawcroft  v.  Palmer,  17  L.  T. 
Rep.  208.) 

If  a  person,  under  a  misapprehension  of  facts,  revokes  his  will,  wid 
it  appears  that  this  misapprehension  was  the  sole  impelling  motive  for  his 
so  doing,  it  will  be  no  revocation;  as  in  a  Cdse  (Campbell  y.  French, 
3  Ves.  321)  where  a  testator  by  his  will  gave  a  legacy  to  A.  and  B., 
describing  them  as  the  grandchildren  of  C,  and  their  residence  to  be  in 
America,  and  by  a  codicil  he  revoked  these  legacies,  giving  as  a  reason 
that  the  legatees  were  dead,  which  supposition  turning  out  to  be  erroneous, 
the  legatees  were  held  to  be  entitled  on  proof  of  their  identity.  Still,  it 
ought  to  appear  beyond  all  reasonable  doubt  that  the  mistaken  supposi- 
tion as  to  the  facts  was  the  sole  motive  for  the  revocation ;  for  if  a 
person  merely  gives  as  a  reason  that  he  is  advised  that  his  devise  is  not 
valid  at  law,  and  under  such  impression  makes  another  disposition  of  his 
property,  as  such  devise  does  not  depend  upon  the  point  of  law,  but  is 
grounded  on  the  advice  only,  without  any  reference  as  to  the  reality  of 
the  law,  it  will  effect  a  revocation,  let  the  point  of  law  turn  whichever 
way  it  may;  as,  for  example,  in  the  case  of  The  Attorney -General  v. 
Lloyd  (3  Atk.  550),  where  a  testator,  be/ore  the  passing  of  the  Mart- 
main  Act  (9  Geo.  2,  c.  36),  having  given  particular  lands,  and  his  per- 
sonal estate  to  be  laid  out  in  lands,  to  charitable  uses,  by  a  codicil  made 
after  the  passing  of  the  act,  declared  that  if  by  the  Mortmain  Acts  those 
estates  should  not  go  to  those  uses,  he  gave  them  to  B.  and  his  heirs;  by 
a  second  codicil  made  several  months  afterwards,  reciting  that  he  had 
been  advised  that  the  devise  of  his  land  was  void,  gave  his  personalty  to 
the  same  charitable  uses,  and  his  real  estate  to  M.  B.  The  advice  upon 
which  the  testator  proceeded  proved  to  be  erroneous,  it  having  been 
previously  determined  (Ashbitrnham  v.  Bradshaw,  2  Atk.  36)  by  the 
certified  opinion  of  all  the  judges  (excepting  one  of  them,  who  was  in  ill 
health  at  the  time),  that  a  devise  of  lands  to  charitable  uses  before  the 
Statute  of  Mortmain,  nottcithstanding  the  testator  survived  the  statute, 
passed  the  lands.  Lord  Hardwicke  decided  that  the  second  codicil  was 
a  revocation  of  the  former  bequests.  The  principal  reason  which 
weighed  with  him  was,  that  he  doubted  whether  the  new  disposition  by 
the  codicil  was  singly  upon  the  point  of  law,  the  words  of  which  were, 
"  it  being  my  intention  that  the  charity  should  be  continued,  and  being 
advised  my  personal  estate  can  be  given,  I  do  hereby  by  this  codicil 
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gitro  mj  peraooal  «ilal«  to  Um  eharitabia  omi^  and  mr  real  mI«I«  to       Wiua. 

M.  U."    Nor  win  the  ntetakon  aotioa  that  the  ptrtiot  taking  oiulor  Um 

will  w  dnd,  batef  redtad  ia  a  iabnqoeot  win  or  oodicil  rerokiof 

bwqaam  ia  their  iinmr,  praraat  raeh  a  rarocation,  uiile«  it  appaara 

that  aoeh  mJatataa  nodon  waa  tha  aola  moliTa  fcr  the  alteration  ;  that  it 

waa  iadaaad  bjr  aa  aetaal  axialiaf  Ami,  and  not  simply  upoo  the  beliof 

that  aooh  a  fhei  axialad.    In  itf  am  id  Tkt  AUormf^Gtrnfml  w.  fFmrd 

(S  Vca.  S27X  a  tealatriz  baqueathed  a  lagaej  of  900L  aoKNigat  aoeh  of 

tha  diUdreii  aa  abould  be  liTing  of  E.,  and  by  a  codicil  doclared  aa  fol- 

Iowa:   *«I  give  to  mj  brother's  aon,  C^  the  dOOL  designed  for  £.'• 

aliildran,  as  /  Anew  na4  wJkeiktr  anjf  of  tkem  art  alhrtt  <»*<'  (^  'A^y  art 

wsff  pnmdtdforr    Lord  Alranley  (then  Sir  R.  P.  Arden,  M.R.X  heU 

C  to  ha  aatitlad,  tlioiich  the  childnen  of  C.  were  tiring.     His  Hoooar, 

howavar,  aaid,  that  if  It  reated  apoo  her  not  knowing  whether  tliej 

lifiag,  thara  night  be  tone  reaaoo  to  contend  that  it  fell  within  the 

(ao  often  dted  bj  Oieero  d§  Oralof)  of  **  Fattr  erednu  JUium 


aMrhnun,  alterum  Uulitmt  kmrwdemi  JiUo  domi  rtdnmtt  kmnu  huH- 
iuHtma  vu  e$t  mmUa."  But  she  goes  ftirther :  that  she  doabted  if  thej 
were  living  whether  thej  might  not  be  well  provided  for,  and  she  totally 
depriTaa  them  of  tliat  provision.  The  court  will  not  inquire  whether 
they  ara  waU  provided  for  or  not. 

The  daeidoa  in  Browning  t.  Bmdd  (15  L.  T.  Rep.  IX  on  appeal  fima  ■""•'H  *• 
the  Prerogative  Court  of  Canterbury,  ia  one  of  ooosidenhle  tmportaaea,  **"' 
as  the  jodgvMnt  of  the  Prerogativa  Court  was  founded  upon  the  aaamned 
faet  that  a  teatatrix,  a  married  woman,  not  being  aware  of  the  operation 
of  a  aaaood  will,  which  ahe  waa  induced  to  ezaente  in  favour  of  her  own 
ia  oppoaition  to  the  beneBcial  interest  which  her  husband  would 
bava  taken  under  the  provisions  of  a  marriage  settlement,  and 
ia  ttaet  oppoaition  to  a  will  »he  had  previously  made  in  his  favour, 
TCttdcNd  aaeh  saeond  devise  invalid ;  and  the  Prert^tive  Court  accord- 
ing r^jaclad  the  second  will.  The  ctam  did  nut  turn  upon  fraud  from 
durtm*^  tat  it  was  not  proved  that  any  undue  influence  or  importunity 
d,  that  is,  anything  in  the  nature  of  force  or  fear  destroying  free 
..^  ...y,  which  is  neooasary,  according  to  Sir  John  Nicol's  definition  of 
theaa  tarms  in  WiUiamu  v.  Goodt  (1  Hag.  581.)  In  Browning  v.  BwU^ 
the  Privy  Council,  rararsing  the  judgment  of  the  Prerogative  Court, 
held,  that  it  is  not  snfleient  that  a  testator  may  be  led  into  mistake  aa 
to  the  legal  effKt  of  a  prior  instrument  with  reference  to  the  interest 
which  tlM  intended  otjeot  of  hia  bounty  took  under  such  instrument,  lo 
invalidata  a  witt  properly  ezaeuted,  the  testator  being,  at  the  time  of 
exaeotiag  aoeh  kwt  will,  posaeasad  of  a  competent  dispoaing  mind,  and 
therefore  surh  a  will  should  be  declared  to  be  the  last  will  of  the  teetator, 
and  as  such  admitti-d  to  proof. 

Pruviooaly  to  tha  hOa  Willa  Act  ( 1  Vice  c  S6,)  a  wiU  would  have  been  Of  i 
revoked  by  the  teatator's  marriaga  and  the  sobaequant  birth  of  a  child,  |7  "" 
such  evenu  having  been  eonddared  to  produce  such  a  change  in  his       '* 
family  circumstaaeaa  aa  aaeaaaarily  to  cause  the  revocation  of  a  wiU 
luade  bafora  tha  oeeorrsoea  of  saeb  important  events:  (Shap.  Touch. 
410;    8win^    566;    Browm    v.    Tlswjpisa,    1    Eq.    Ca.    Abr.    4IS, 
pi.   11;    Overbmry  v.  Ortr6ury,  8  Sbow.  S42 1  I.mpg  v.  Ltiog,  8  Salk. 
692;  &  C.   1   Lord  Raym.  441t   Choft  v.  OoAliy.    1  P.  Warn.  aO«; 
CMHopktr  ▼.  Ckrutopktr,  DUk.44ii  mUmgtom  v.  fmimgiom,iBnr. 
S165;  Dot  V.  Lmmtkmt,  A  T.  &  49i  Skeatk  v.  York,  1  Yea.  4  Bm. 
39a) 
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But  notwithstanding  that  marriage  and  the  subsequent  birth  of  a  child 
would  have  revoked  a  man's  will,  yet  neither  of  those  circumstances 
taken  singly  would  have  produced  that  effect,  consequently,  a  will  made 
after  marriage  would  not  have  been  revoked  by  the  subsequent  birth  of 
children.  And  if  a  testator  had  children  at  the  time  of  making  his  will, 
one  of  whom  was  his  heir  apparent,  his  subsequent  marriage  and  the 
birth  of  children  would  not  have  operated  as  a  revocation,  as  that  would 
merely  have  had  the  effect  of  overturning  the  will  in  favour  of  the  sub- 
sequently-born children,  who,  if  the  heir  were  let  in,  as  he  must  have 
been  by  the  revocation,  could  have  received  no  benefit  whatever  from 
that  circumstance:  {Sheath  v.  York,  1  Ves.  &  Bea.  390.)  Neither,  it 
seems,  would  the  rule  above  laid  down  have  applied,  where  the  wife  and 
children  were  provided  for  by  the  will ;  for  in  such  case  the  presumption 
of  revocation  would  have  been  rebutted,  as  it  would  then  have  been 
impossible  to  say  that  the  testator  did  not,  when  he  made  his  will,  con- 
template such  an  alteration  in  his  circumstances :  {Kenebal  v.  Sera/tony 
2  East,  530.)  But  it  was  never  positively  decided,  whether,  if  a  testator 
had  more  children  born  after  the  date  of  his  will,  and,  becoming  a 
widower,  married  again,  and  had  no  children  by  his  second  wife,  his 
will  would  have  been  revoked,  but  the  better  opinion  seems  to  have 
been  in  favour  of  the  revocation:  {Gibbons  v.  Caunt,  4  Ves.  489.) 
Marriage  alone  would,  however,  have  revoked  a  woman's  will,  which 
would  not  have  been  revived  even  by  her  husband's  death  (Shep.  Touch. 
410;  Swin.  145;  Forse  v.  Hembling,  4  Rep.  61;  Lewis's  case,  4  Burn 
E.  L.  51;  Doe  v.  Staple,  2  T.  R.  695);  for  if  the  change  of  family  cir- 
cumstances was  such  as  to  cause  a  revocation,  a  will  affected  thereby 
would  not  have  been  revived  by  their  removal ;  and  for  the  same  cause,  a 
will  revoked  by  marriage,  and  the  subsequent  birth  of  a  child,  would  not 
be  restored  to  operation  by  the  death  of  the  mother  or  child,  or  both  of 
them,  in  the  testator's  lifetime:  (Sullivan  v.  Sullivan,  cited  1  Phill. 343; 
Emerson  v.  Boville,  1  Phill.  342.) 

The  new  Wills  Act  (1  Vict.  c.  26)  has  now  made  considerable  altera- 
tion in  the  law  in  this  respect,  having  provided  that  no  will  shall  for  the 
future  be  revoked  by  any  presumption  on  the  ground  of  alteration  of 
circumstances  (sect.  19);  but  it  previously  enacts  that  marriage  shall  be 
alone  sufficient  to  revoke  a  prior  will  (sect.  18),  so  that  now,  a  will, 
whether  made  by  man  or  woman,  will  be  utterly  revoked  by  their  after- 
wards getting  married. 

Nothing  is  said  in  the  Act  of  Victoria  about  the  subsequent  birth  of 
children ;  consequently,  if  a  testator  was  married  but  childless  at  the 
time  of  making  his  will,  the  circumstance  of  having  children  afterwards 
will  not  in  any  way  affect  the  will. 

As  the  law  formerly  stood  (and  so  it  still  remains  with  respect  to  wills 
made  previously  to  the  year  1838)  if  a  man,  subsequently  to  making  his 
will,  conveyed  away  the  devised  lands,  the  will  was  thereby  revoked; 
nor  would  a  reconveyance  of  the  same  property  to  the  testator  have 
revived  its  operation.  So  strictly,  indeed,  was  the  rule  adhered  to,  that 
even  an  alienation  to  a  trustee,  without  any  intention  of  parting  with 
the  fee,  and  even  although  the  testator  took  back  the  old  use,  would 
nevertheless  have  caused  a  total  revocation  of  a  prior  will.  This  con- 
struction was  based  upon  the  legal  consequence  that  the  subject-matter 
upon  which  the  will  was  to  operate  being  withdrawn,  the  devise  neces- 
sarily became  inoperative,  from  having  nothing  to  act  upon;  and  the 
subsequent   re-acquisition  of  the  same   property,  even  through   the  in- 
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•fleet  of  tlt«  Statute  of  Utes,  wm  regarded  in  the  light  oT  a  Wiua 
ttaw  pBrehaw,  wbicl^  m  the  lair  then  stood,  a  will  made  preTiouslj  was  ^^"j^^ 
iaeanablo  of  comprvbending  :  {HmM$ejf*$  etue^  Moore,  789;  Lord  Lin^      BImw'Z'* 

cMmcom,  1  K().Ca.  Abr.  411,  pi.  11:  a  C.  Show.  Pari.  Cas.   I«4|        

J^Uem  V.  tlmhamd,  1  Eq.  Ca.  Abr.  4 12;  S.  C,  In  D.  P.,  $ub  immn.  i/H^Mf 
V.  Hubamd^  7  Bnx  P.  C.  433;  Jhxrtoms  v.  Freeman,  3  Vet.  806 ;  ^/Kir- 
r»w  V.  Jiardeattk,  8  A(k.  793  ;  GoodiiHe  t.  OfiMiy,  2  H.  BUdut  516; 
a  C,  1  Boa.  h  PnlL  576  ;  S.  C,  in  Kquitj,  tub  nom.  Cave  v.  lioi/ord, 

N  •"   n  ;  16.  650;  JSricfye*  v.  Ckandot  (Duekeu  of),  2  Yes.  429t 

/'.  i  ^  %  />,;/«»<;  2  Boe.  A  PulL  N.  R.  201 ;  Vaw$er  v.  Jejery,  16  Vofc 
519;  2  SwantL  28&)  And  the  rule  was  the  same  with  respect  to 
etjuitable  estates,  where  a  testator  did  any  act  to  alter  the  nature  of  the 
tMi-ts:  {Lord  LmcoWs  earn,  1  E(|.  Cs.  Abr.  411,  pi.  11.)  It  extended 
III  like  manner  to  things  lying  in  grant  as  well  as  to  those  lying  in  llverj: 
'  >y"/rroic  V.  JUardeastle^  *^')  ^or  would  the  circumstance  that  tha 
oourejaoce  waa  necessary  to  confer  a  testamentary  power  of  disposition 
npoo  the  teautor  have  varied  the  rule;  as  in  the  instance  of  a  tenant  in 
tail  making  a  oonyeyance  to  a  tenant  to  the  prttcipe  for  the  purpoae 
of  sofibriog  a  recovery  for  the  purpose  of  barring  the  entail :  (see 
Marwoed  r.  TWnsr,  3  P.  Wms.  163.)  And  even  if  a  man  seised  io 
hBt  and  supposing  be  had  only  an  esute  tail,  had  suffered  a  reeovery 
for  the  express  purpose  of  con6rming  his  will,  instead  of  so  doing  it 
would  have  revoked  it  altogether :  (Sparrow  v.  HardeasiUt  n^) 

But  mortgages  in  fee,  although  an  absolute  revocation  in  liaw,  were  Mortgafs  mIj 
only  revocations  in  equity  to  the  extent  of  the  charge ;  for,  in  the  eye  'V^^"^^  ^ 
of  a  court  of  equity  mortgages  are  viewed  rather  in  the  light  of  securities  ^  *^!!L 
for  money  than  actual  oonvejanoes  of  the  land,  the  beneficial  interest 
of  which  goes  to  the  ezeoators  for  whum  the  mortgagee's  heir  u 
only  a  trustee;  they  support  no  dower,  snd  have  no  one  property 
oTa  real  estete:  {IlaU  v.  Dunck,  1  Vem.  329;  Pkaek  v.  Phillips, 
Dick.  538 ;  Kocter  v.  Dyer,  5  Ves.  565.)  The  equity  of  redemption 
would  therefore  still  go  to  the  devisee:  ( Warner  v.  Hatoes,  3  Bro. 
P.  C.  21.  edit,  Tom!.;  and  see  P^kmt  v.  IValker,  1  Vem.  97; 
Vermm  r.Jone$,  2  Veru.  241,  S.  C,  Pre.  Cha.;  1  E<i.  Ca.  Abr.  410; 
2  Frsem.  17;  Ryder  y.  H'ager,  2  P.  Wms.  334;  Jackson  v.  Parker, 
AubL  687);  nor  would  the  circumstance  of  tlie  mortgage  containing  a 
power  of  sale,  with  a  dechumtion  that  the  surplus  prweeds  shall  be 
treated  as  the  testator's  personal  estate,  in  anywise  vary  the  rule ;  the 
only  way  in  which  equity  treats  the  mortgage  ss  affecting  the  devise  iS| 
that  it  gives  the  mortgage  creditor  a  claim  upon  the  devised  estate  for 
the  satisfaetkm  of  bia  debt  {Ogle  v.  Cook,  cited  3  Atk.  746;  Vernon  v. 
Jone$,  tmp. ;  see  also  Eart  TempU  v.  Duekeu  «f  Ckandot,  3  Vea.  685 ; 
^roia  V.  Brain,  6  Mad.  221 ;  Hodge*  v.  Oreen,  4  Ross.  28);  to  all  that 
wsins,  afisr  that  is  done,  the  devisee  is  entitled,  nor  can  even  a  mort- 
fige  made  to  the  devisee  himself  operate  as  a  revoeation  of  a  devise 
nravion^  nwds  to  bin  of  tbe  same  property:  (/VocA  v.  Pkdhpt,  Dick. 
688;  Baacier  t.  Djfer,  <  Ves.  656,  ovenmling  Harkneu  v.  Bt^Uy,  Pre. 
Cha.  514.)  Convsyanees  for  tbe  payment  of  debta  also,  ahbougb  a 
revocation  at  bw,  have  onlv  been  treated  in  equity  as  a  revocation  to 
tbe  amount  of  the  debts  cbaiged,  and  no  further :  (  Vernon  v.  Jomm^ 
tmp.)  And  tbe  sane  has  ako  been  bolden  with  respect  to  bankruptcy, 
so  far  as  regards  tbe  aorpltta  after  disebaning  the  bankrupt's  costs,  and 
the  incidental caHa  of  tbe  bankrvptey:  ICkumem  v.  Ckannmm,  14  Ves. 
58a) 
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But  notwithstanding  that  a  mortgage  was  regarded  in  a  court  of 
equity  as  only  revoking  a  devise  to  the  extent  of  the  charge,  a  testator 
might  still,  by  declaring  new  uses  in  the  proviso  for  redemption,  have 
shown  such  an  inconsistency  with  the  previous  disposition  as  necessarily 
to  have  revoked  it,  and  it  seems  that  any  ulterior  limitations  beyond  the 
mere  purpose  of  a  mortgage  would  have  been  so  considered.  Thus, 
where  A.  being  owner  in  fee  of  fee  fanu  rents  subject  to  certain  marriage 
articles,  whereby  he  had  agreed  to  settle  them  in  strict  settlement,  with 
reversion  to  himself  in  fee,  made  his  will,  by  which  he  devised  the  rents, 
and  subsequently,  on  borrowing  5,500/.  from  B.,  by  lease  and  release  for 
securing  the  repayment,  and  barring  all  estates  in  tail,  &c.,  conveyed  the 
fee  farm  rents  to  C,  his  heirs  and  assigns,  to  the  intent  that  a  common 
recovery  might  be  suffered;  and  it  was  declared  that  such  recovery 
should  enure  to  the  use  of  B.  (the  mortgagee)  for  1,000  years,  subject 
to  redemption,  remainder  to  testator  for  life,  with  remainder  to  F.,  his 
wife,  for  life,  with  remainder  to  himself  in  fee.  The  recovery  (which 
was  altogether  unnecessary)  was  never  suffered;  but  it  was  held,  first, 
by  Sir  R.  P.  Arden,  M.R.,  and  afterwards  by  Lord  Chancellor  Eldon,  on 
appeal,  that  the  devise  was  revoked,  the  testator  having  subjected  the 
property  to  ulterior  limitations  beyond  the  purpose  of  a  mere  mortgage. 
And  in  another  case  {Hodges  v.  Green,  4  Russell,  28),  A.  conveyed 
certain  real  estates  to  trustees,  upon  trust  by  sale  or  mortgage  to  raise 
certain  mortgage  and  other  debts,  and  the  trustees  were  to  stand  possessed 
of  the  surplus,  in  trust  for  the.  grantor,  his  executors  and  administrators, 
as  personal  estate,  and  it  was  provided,  that  until  a  sale,  the  trustees 
should  apply  the  rents  in  payment,  first,  of  the  interest  on  a  mortgage, 
and  secondly,  of  an  annuity  to  the  grantor's  wife  for  her  separate  use. 
It  was  held  by  Sir  J.  Leach,  M.R.,  that  the  will  was  revoked  not  (as 
had  been  contended)  on  account  of  the  direction  that  the  residue  of  the 
moneys  arising  from  the  sale  should  be  personal  estate,  which  did  not 
vary  the  operation  of  the  deed,  but  on  account  of  the  annuity  which  may 
be  continued  after  the  testator's  death. 

The  like  rule  also  holds  with  respect  to  a  conveyance  for  the  payment 
of  debts,  which,  although,  as  I  have  already  remarked,  is  only  viewed  in 
equity  as  a  revocation  of  the  devise  so  far  as  it  renders  it  liable  to  the 
charge,  yet  if  after  satisfaction  of  such  charge,  the  property  is  limited  to 
other  uses,  the  devise  will  be  revoked.  As  for  example  :  when  A.,  who 
was  seised  in  fee  simple  of  the  property  in  question,  after  devising  it  by 
his  will,  executed  a  deed  of  conveyance  in  trust  for  the  payment  of  his 
debts,  in  which  it  was  declared,  that  after  payment  of  the  debts  the 
trustees  were  to  convey  to  such  uses  as  A.  by  deed  or  will  should  appoint, 
and  for  default  of  appointment,  to  him  in  fee :  it  was  held,  that  the  devise 
was  revoked :  (  Williams  v.  Owen,  Ves.  600.) 

The  same  law  also  seems  to  have  prevailed  with  respect  to  conveyances 
by  tenants  in  common  and  coparceners,  for  the  purpose  of  effecting  a 
partition,  which,  if  the  sole  object  of  the  assurance,  would  not  have 
revoked  a  prior  will,  even  if  a  fine  had  been  levied  for  the  purpose  of 
perfecting  it :  ( Temple  v.  Webb,  Freem.  442 ;  Ltither  v.  Kulley,  3 
P.  Wms.  362,  n.  B.)  But  where  anything  was  attempted  beyond  the 
simple  act  of  partition,  as  where  new  uses,  or  even  the  reservation  of 
power  of  appointment,  was  inserted,  it  would  have  revoked  a  prior  will : 
{^Ticker  v.  Ticker,  cited  in  Parsons  v.  Freeman,  3  Atk.  742  j  Harmood 
V.  Oglander,  6  Ves.  199  ;  Sib.  161.) 

Copyhold  estates  do  not  fall  within  the  above  rule ;  consequently,  a 
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mrresdflr  of  eopjhold*  b  no  reroMtioo  of  «  prior  will,  «xoq»C  to  fkr  m      Wiu. 
may  bo  iaooMMrat  with  tbo   dfapoiitinM   oonfinod  in  meh  will:    .."''."._ 
{ymm$r  t.  J^^tty.  8  B.  &  AWL  462  {  2  Swtntt  9268.)  n^^^ 

A  Imm  Ibr  jtmn,  or  ft  mortgage  for  a  term  of  yean,  waa  merely  a        

a  iVToeatioB  pro  ImIb^  eveo  at  law,  and  would  only  bare  defeated  a  EMaus  1m 
doviae  to  Uw  oxtoot  of  die  eeUte  or  intereat  ao  granted  :  {HodykinMo*  ▼.  7«"n. 
If  eo<£.  Cro.  Oar.  iZ  ;  Momlagut  v.  Jefftrim^  1  VUAX.  Abr.  616 ;  Lamb  r. 
i^trher,  2  Vera.  496.) 

Nehher,  generally  apeaking,  would  the  acquisition  of  the  legal  eelale^  aH^^l^^Z^ 
where  the  tealator  had  a  previoua  e<iuitiible  intcrvAt  in  the  property,  hare  {|!*a[^||!j|^||lb 
been  looked  upon  aa  a  new  purchaMi  of  such  a  nature  aa  to  ha^e  aroided  ^SLwm^TSSm 
n  prior  dertae  of  the  equiuble  interest :  ( 1  Roll.  Abr.  616,  pi.  3  ;  RawUm  •  iiii*r«tlia 
V.  BmrgU,  2  Vea.  Ii  Bea.  385);  aa,  where  a  person  having  contracted  to 
purchaae  an  estate,  afterwards  made  his  will,  subaequently  to  which  the 
estate  waa  cooTeyed  to  him :  ( tVatu  v.  FuUerton^  stated  2  Ves.  602 ; 
GsMoM  T.  J\Mt  Doug.  710.)  But  in  cases  of  this  description,  as  in  the 
other  eaaea  already  alluded  to,  the  conveyance  must  hare  been  a  simple  con- 
vvnnce  of  the  fee,  and  no  more;  for  if  any  other  uaea  had  been  declared, 
•  I  It  simply  convoyed  to  dower  usea,  the  conveyance  would  in  that  ease 
liave  been  conaidered  aa  aomething  more  than  the  merely  clothing  the 
equitable  with  the  legal  estate,  and  thus  have  brought  the  caMc  within 
the  legal  operation  of  the  rule  above  laid  down  :  {Fart<m$  r.  Freeman, 
li  Atk.  741;  Hawtins  v.  Bmrgit,  tup.;  fVard  r.  Moort,  4  Mad.  868; 
BuiiiM  T.  Fletcher,  1  Kee.  369  ;  affirmed  on  appeal,  2  Myl.  h  Cra.  432.) 
llie  same  rule  extended  also  to  equitable  interesta  created  by  marriage 
artidea,  and  whether  a  will  embracing  audi  interest  will  be  revoked  by 
a  aubsrqnent  acquisition  of  the  legal  estate,  would  have  depended  entirely 
upon  whether  the  eooTeyanee  was  a  mere  exeeution  of  the  articles  which 
created  the  equitable  interest  in  question,  or  newly  modified  the  owner- 
i>liip  by  conferring  any  further  limitations  or  {>owers  than  the  artidea 
^ipolaled  for:  {Partomi  v.  Freeman,  mp- ;  Brydge$  v.  Duckets  of 
Cimdbs,  2  Vea.  417;  7  Bro.  Cr.  Pari.  Cas.  282.  edit.  TomL)  But  it 
appeara  that  the  mere  change  of  trustees  of  the  legal  estate  would  not 
luive  revoked  a  prior  disposition  of  an  equitable  interest,  notwithstanding 
the  owner  of  such  equitable  interest  should  have  concurred  in  the  con- 
veyance :  {Bark  V.  ZoMcA,  1  Cha.  Kep  23.) 

It  appears  to  have  been  fixneriy  considered  that    a  conveyance,  Wh^iW  m 
although  ineffectual  (or  the  purpose  for  which  it  was  made,  as  a  feoflf-  iapwfeet 
mt-nt   without   livery,  or  a   bargain   and  sale   without   enrolment,   for ^''''y''*. 
inrttaooe,  would  have  rsToked  a  prior  will:  {Montague  v.  Jefferm,  1  '^"•l"" 
Hull.  Abr.  615;  &  C,  Moor^  429,  pi.  599  ;  Went  Kx.  22;  GUb.  Der. 
95;  Skom  T.  AneAf^  5  T.  R.  124 ;  Beard  v.  Beard,  3  Atk.  72;  Doe  r. 
Biskop  iff  Uandaff,  2  Boa.  &  PulL  N.  R.  491.)      But  thia  doctrine 
aeema  to  have  been  oferruled  by  more  recent  dedaioas  (AfattAsm  v. 
VtmwUm,  2  Bing.  126 1  &  C,  9  Moore,  286  t  EUbedk  w.Wood,  I  Bosa. 
564)t  for  the  principle  of  those  rases,  in  which  an  eij^tual  conveyance 
operates  to  revoke  a  prior  will,  by  taking  away  the  subject-matter  on 
wliirh  the  devise  was  to  operate,  has  no  application  to  an   aasuraooe 
whioh,  conveying  nothing,  leaves  the  property,  and  the  testator's  estate 
and  interest  UMniia,  in  predaely  the  Mme  plight  aa  it  was  in  before. 

A  deed  which  had  been  obtoined  by  fraud  or  compulsioQ,  and  waa  As  i»  4Mte 
avoided  at  Uw  on  that  account,  was  hdd  to  be  no  revocatioa  of  a  prior  ^ktaimiA  ky 
will;  and  it  ahould  seem,  apoB  emy  equitable  principle,  that  a  will  im-  *'^ 
poadiahks  in  equity  for  the  aks  Mmea  ought  to  prove  eqimlly  inoperative.  "^'^ 
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That  Lord  Thurlow  so  considered  is  evident  from  the  opinion  ex- 
pressed by  him  in  Hawes  v.  Wyatt  (3  Bro.  C.  C.  156),  where  he  is 
reported  to  have  said,  that  the  reason  against  admitting  such  an  instru- 
ment to  have  the  effect  of  revocation  was  strong  in  that  court,  since, 
when  application  is  made  by  the  proper  party  it  will  be  decreed  to  be 
delivered  up;  and  when  a  deed  is  decreed  to  be  delivered  up,  it  is 
implicitly  declared  to  be  no  deed.  Lord  Hard  wick  e,  however,  in  Hick 
V.  Mors  (Amb.  215),  seems  to  have  taken  a  distinction  between  the  case 
of  a  deed  to  which,  on  account  of  fraud  and  covin,  non  est  factum  might 
have  been  pleaded  in  a  court  of  law,  and  a  deed  liable  to  be  set  aside  in 
equity  on  account  of  fraud  having  been  employed  to  obtain  it.  Lord 
Alvanley  also,  in  Ex  parte  llchester  (7  Ves.  374),  did  not  agree  with  the 
doctrine  laid  down  by  Lord  Thurlow  in  Hawes  v.  Wyatt,  in  which  he  said 
Hick  V.  Mors  had  not  been  adverted  to.  Lord  Eldon  also  said  that  the 
cases  of  Hick  v.  Mors  and  Hawes  v.  Wyatt  were  contradictory,  and  that, 
until  the  latter  case,  he  considered  that  there  was  a  distinction  between 
deeds  void  at  law,  and  deeds  void  in  equity:  {^Attorney- General  v.  Vigor, 
8  Ves.  833.)  The  last  case  in  which  this  question  arose  was  one  which 
came  before  Sir  L.  Shadwell,  V.-C,  who  held  that  a  deed  executed  under 
circumstances  which  rendered  it  void  in  equity,  and  not  at  law,  was 
nevertheless  a  revocation  of  a  prior  will,  thus  recognising  the  doctrine, 
as  laid  down  by  Lord  Hardwicke  in  Hick  v.  Mors,  and  as  opposed  to  the 
opinion  expressed  by  Lord  Thurlow  in  Hawes  v.  Wyatt.  Questions  of 
this  nature  can  now,  however,  only  arise  as  to  wills  made  previously  to 
the  late  Wills  Act  coming  into  operation  (viz.,  1838),  which,  as  will  be 
hereafter  shown,  has  fully  settled  the  law  upon  this  subject. 

With  respect  to  a  subsequent  contract  for  the  sale  of  the  devised 
property,  or  a  covenant  to  settle  the  same,  it  seems  that  if  the  contract 
or  covenant  had  been  such  as  a  court  of  equity  would  have  decreed  a 
specific  performance  of,  it  would  have  been  an  equitable  revocation  of 
the  devise:  {Montague  v.  Jefferies,  1  Roll.  Abr.  615,  pi.  6,  7;  S.  C, 
Moore,  429,  pi.  599;  Ryder  y.  Wager,  2  P.  Wms.  328;  Cotter  v.  Layer, 
ib.  622;  Rawlins  v.  Burgis,  2  Ves.  &  Bea.  385.)  But  it  seems  it  would 
have  been  otherwise  if  the  covenant  or  agreement  had  been  such  that 
the  court  would  not  have  carried  it  into  execution.  Whether  an  agree- 
ment which  was  abandoned  in  the  testator's  lifetime  would  have 
effected  a  revocation  of  his  will,  though  the  question  was  more  than 
once  raised,  seems  to  have  been  an  undecided  point ;  but  the  weight  of 
opinion  seems  to  have  preponderated  in  favour  of  the  revocation : 
{Knollys  v.  Alcock,  7  Ve^.  558;  Bennett  v.  Tankerville  {Earl  of), 
19  Ves.  190.J  And  if  the  contract  remains  unrescinded  during  his  life- 
time, it  is  quite  clear  tliat  its  subsequent  abandonment  will  not  revive 
the  will:  {Bennett  v.  Tankerville,  sup.) 

Questions  have  sometimes  ai'isen  as  to  whether  a  donation  by  the 
testator  of  a  lesser  interest  to  the  devisee  of  the  property  would  have 
revoked  a  devise  previously  made  in  his  favour?  Whether  it  did  so  or 
not  seems  to  have  depended  entirely  upon  the  consistency  or  inconsistency 
of  the  dispositions.  If  the  subsequent  disposition  had  been  limited  to 
take  effect,  either  presently,  or  in  future,  in  the  testator's  lifetime,  there 
was  considered  to  be  nothing  inconsistent  in  bestowing  such  a  partial 
benefit  to  take  effect  in  his  lifetime,  with  the  intent  that  the  same  party 
should  take  the  whole  interest  upon  the  donor's  death ;  but  where  nothing 
is  given  until  that  period,  then  the  lesser  gift  would  be  taken  as  a  substitu- 
tion for  the  latter  one,  and  thus  revoke  the  previous  devise.   It  was  indeed 
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Mud  that  Uie  Mt  of  B  teufntur'a  exrtcating  a  morlgafe  lo  the  daviiM  of 

tlM  iiiort)(aj^Hl  nn  a  ruvocation,  on  Uie  gruiinJ  of  ttte        ,^^IZ^_ 

inco'i.i.f.  ->.v  of  ii..  : .-,.. ;  Jnil  thU  doctrinv,  if  in  reality  it     '^Zp^ 

«V('t  (m  to  which  MM  JItitl.iitss  V.  liayley^  Pre.  Cha.  t!75),  wm        

eotti|>i>  ii-iT   uvemikMl   by  niuru  rvcent   tleci»iun» :   {Peach    v.  l*hiUip*^ 
Dick.  5;i8 ;  Btatltr  t.  /^r,  5  Vvi».  6«56,  overruling  /Iark>ies$  v.  liayUy, 

UaTing  eonmdcred  at  aonae  length  how  the  law  ttood  with  recpect  to  ^jj**^*y  fa* 
the  rvvocation  of  willa  by  Bubaeqiient  convfyuncos  prior  to  tl  '      \  thTaSw*^ 

ot  the  latu  WiiU  Act  (1  Vict,  c  26X  ^^'  ^'^1  i^')^  prootMid  i  silk  Act 

in  tJis  words  of  the  act  itself,  tlio  alt«ratioua  which  ha«'e  bettu  ciroct«Ml 
tbvnrbj.  By  the  23rd  section  it  i«  enacted,  "  That  no  conveyanoe,  or  But.  I  Mrt. 
otbar  act  made  or  done  subaequently  to  the  execution  of  a  will  of,  or  ^  *^  *■  ''■ 
relating  t<^  any  rt^al  or  personal  estate  therein  compri»cd.  except  an  aet 
by  which  iiuch  will  shall  be  revoked  a«  aforo«aid,  shall  prevent  the 
o|ieration  of  the  will  with  respect  to  such  estate  or  interest  in  such  real 
or  penonal  estate  as  the  testator  shall  liave  the  power  to  dispose  of  by 
wiU  at  the  time  of  his  death." 

As  a  will  is  now  niadu  to  speak  from  the  time  of-  the  testator's  deatli,  WiniM>w»p«ka 
and  not  as  formerly  from  the  time  of  publication,  it  necessarily  follows  ^TLIIh^ib^ 
that  a  subeequent  conveyance  can  only  revoke  a  prior  devise  of  the  tj^iiQ^gf 
property,  so  far  as  it  withdraws  it  from  the  dttvisee,  by  conveying  it  to  making. 
aomebodj  else,  or  for  some  other  porpoee.     Where  it  lias  this  effect,  the 
deviaee  will  be  deprived  uf  all  benefit  under  such  devise,  and  will  not  be 
allowed  to  set  up  a  claim  to  any  proceeds  arising  from  the  sale  of  such 
property,  notwithstanding  tlie  will  should  have  directed  its  conversion, 
and  such  proceeds  can  be  traced  into  an  investment :  (see  1  Jarm.  on 
WiUs,  147,  referring  to  Arnold  v.  Arnaiiit  Bra  C  C.  401.)     So  where 
a  testator  oootraets  to  sell  the  derised  property,  but  dies  before  he  executes 
any  eonreyaaoe,  the  legal  ertate  will  certainly  go  to  the  devisee,  but  he 
will  lose  all  eqnitaUe  claim  upon  such  pruperty,  and  will  be  compelled  to 
convey  hta  le^al  interest  without  being  entitled  to  receive  any  portion  of 
the  pnrehaae  money  in  return  :  {Knotlryg  v.  ifhepkerd^  1  Jac  h  Walk. 
480;  and  1  Jarm.  on  WUJs,  147,  149.) 

A  devise  or  kgaoy  may  SmI  of  taking  effect  in  coiMeqaenoe  of  the  LapM. 
death  of  the  deriaeo  or  le^tee  in  the  testator's  lifetime^  or  before  such 
deviaee  or  legatee  acquires  a  vested  interest  in  the  property;  for  as  the 
will  cannot  take  effect  until  the  testator's  death,  it  cannot  operate  in 
favoor  of  olyeeta  who  are  not  in  existence  it  that  period;  nor  will  a 
lapsed  devise  in  sueh  a  eaae  be  transmiMsiblc  to  the  children  or  representa- 
tives of  the  party  so  dying,  with  the  solitory  exeeptiun  which  the  Ute 
WiUa  Act  has  laade  wtth  respect  to  esUtee  tail,  and  gifts  to  children,  or 
other  iastie  of  the  tealalor  himself.  Neither  docs  the  addition  of  words 
of  limiution  annexed,  either  in  devises  of  real  property  {Jirett  v. 
Higdem,  Plow.  345  ;  On.  Klu.  422 ;  J-uIler  v.  Fuller,  Cra.  Klia.  42S; 
Slfmp$om  V.  Hunubjf,  l*re.  Cha.  489;  nynm  v.  fl'^m,  3  Bro.  P.  C  95, 
edit.  Toml.:  Amhrote  v.  Ilcdg$amy  3  Bro.  P.  C.  41(>,  edit.  TomL;  Goo^ 
right  V.  H'righi,  1  P.  Wma.  397;  ll'armer  v.  /lAiVr,  cited  ti  T.  VL  518; 
Utmm  T.  Hagthawy  6  T.  R.  518 ;  Maybanh*  v.  UroJit,  1  Bra  C.  C.  84X 
or  to  bequests  of  perMual  ealate  {EUioU  v.  Davenport^  1  P.  Wma.  t)5; 
Maghamha  v.  iiruohs,  1  Bro.  C.  C.  84 ;  Cor^  v.  Fremeh,  4  Yea.  418, 
435 :   TidweU  v.  Ariti,  8  Mad.  403^  render  the  repraentadvca  sobsti- 


tuted  and  independent  olyaoU  of  gid:  {SkmUUward  r.  Crrwees,  4  MtL 
de  Cra.  35.)    Bat  althoogh  tlM  reprasentativea  oanaol  take  by  trennftls- 
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sion  from  the  party  they  represent,  they  may  nevertheless  take  originally 
under  that  descriptive  title  and  as  a  designation  of  a  particular  class  of 
persons  upon  whom  the  testator  intends  the  property  shall  devolve,  if  in 
the  nature  of  a  substituted  bequest ;  as,  where  personal  estate  is  be- 
queathed to  a  man,  his  executors  and  administrators,  and  there  is  an 
express  declaration  that  in  case  of  his  death  the  legacy  should  not  lapse 
but  be  transmissible  to  his  representatives,  such  representatives  may  be 
substituted  in  the  legatee's  stead,  In  this  respect,  however,  there  seems 
to  be  a  distinction  between  the  bequest  of  a  legacy  which  becomes 
vested  upon  the  testator's  decease,  and  one  that  is  to  become  vested  at 
some  more  distant  period,  as  on  the  legatee  attaining  twenty-one,  mar- 
riage, or  the  like.  In  the  former  case  the  personal  representatives  of 
the  legatee  may  be  substituted  in  his  place  if  he  die  in  the  testator's 
lifetime;  but  in  the  latter  case  the  representatives  will  not  become 
entitled  unless  the  legatee  should  survive  the  testator  and  die  in  the 
interval  between  that  time  aud  the  legacy  becoming  vested :  {Bridge  v. 
Abbott,  3  Bro.  C.  C.  225  ;  Siblej/  v.  Cooke,  3  Atk.  572;  Corbyn  v. 
French,  sup.;  Bone  v.  Cook,  11  Pri.  332  ;  S.  C,  McClel.  168  ;  Saunders 
V.  Vanteur,  Cr.  &  Ph.  240;   Taylor  v.  Beverley,  1  Coll.  109.) 

In  conformity  with  the  doctrine  above  laid  down,  it  was  held  that  a 
bequest  to  the  next-of-kin  to  a  married  woman,  to  whom  an  absolute 
bequest  was  made  in  case  of  her  surviving  her  husband,  would  not 
entitle  the  former  to  take  as  substituted  objects  of  the  gift  in  case  of  her 
decease  in  her  husband's  lifetime,  unless  she  had  previously  survived  the 
testator:  (Baker  v.  Hanhury,  3  Russ.  340,  n.)  But  in  a  subsequent 
case  {Edwards  v,  Saloway,  12  Jur.  487),  where  the  testator  gave  the 
residue  of  his  real  and  personal  estate  to  trustees  to  invest  the  same,  and 
to  pay  the  interest  to  his  wife  for  her  life  for  her  separate  use,  and  after 
her  decease,  as  to  half  the  capital,  upon  trust  for  such  persons  as  his 
wife  should  by  deed  or  will  appoint ;  and  in  default  of  appointment  he 
gave  the  same  unto,  between  and  amongst  her  next-of-kin,  as  in  the 
case  of  distribution  of  intestate's  effects,  and  the  wife  having  died  in  her 
husband's  lifetime  without  executing  her  power,  it  was  held  by  Sir 
KnightBruce,  V.-C.,that  her  next-of-kin  were  entitled  to  the  unappointed 
fund,  which  decision  was  afterwards  alfii'med  by  Lord  Cottenham  on 
appeal.  In  the  recent  case  of  Pritchard  v.  Norris  (5  L.  T.  Rep.  60),  a 
testator  appointed  a  sum  to  the  personal  representative  of  J.  C.  (a  dead 
person),  as  if  the  same  had  at  the  time  of  the  decease  of  J.  C.  been  part  of 
his  unbequeathed  personal  estate.  J.  C.  had  died,  leaving  a  widow  and 
nine  children,  and  the  widow  and  two  of  the  children  were  dead  at  the 
date  of  the  will.  At  the  death  of  the  testator  the  seven  remaining 
children  still  survived.  It  was  held  by  the  Court  of  Appeal,  affirming 
the  decision  of  Wood,  V.-C,  that  by  "  the  personal  representatives  of 
J.  C."  were  intended  the  personal  representatives  entitled  at  his  death  to 
his  personal  estate  under  the  Statute  of  Distributions. 

In  the  case  of  a  limitation  to  persons  as  joint  tenants,  which,  in  the 
absence  of  words  expressive  of  a  division,  will  in  a  gift  to  several  persons 
always  create  that  estate,  the  devise  will  not  lapse  so  long  as  any  one  of 
tliem  remain,  either  by  the  death  of  his  companions  in  the  testator's 
lifetime,  or  before  the  period  of  the  interest  becoming  vested  ( Crooke  v. 
De  Vandes,  9  Ves.  197  ;  Swaine  v.  Burton,  15  Ves.  365  ;  see  also  Davis 
V.  Kemp,  Eq.  Ca.  Abr.  216,  pi.  7 ;  Buffar  v.  Bradford,  2  Atk.  220; 
Morley  v.  Burd,  3  Ves.  268),  or  failing  of  effect  in  any  other  way: 
{Humphrey  v.  Tayleur,  Ambl.  136;  Larkins  v,  Larkins,  3  Bos.  &  Pull. 
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16 1  SAoH  0g  4tm,  GmatrM  r.  SmUk^  4  Emi,  419.)    Bat  •  diflRsrent  ral«       WtuM. 
prrvaiU  wiih  rrs|xM:t  to  tonania  in  common  who  take  diitipel  thtam,  whidl    , ,  'T~. 
wiU  not  •urvive  to  thoir  oompaniomi,   unlcan  the  will  eootaiiMi  upwn      j^HJIillSflT' 
provbioM  for  aunrivonhip :  (iifft  r.  Pagt,  2  P.  Wma.  489.)  _ 

A  deviee  of  entailed  estate*  would,  prerioiulj  to  the  late  WiUs  Aet  DmtIm  ^ 
( I  Viet.  e.  M),  have  lapsed  in  like  manner  at  the  duviae  of  estates  in  •  y**f^f^ 
tt»  iiofde  bj  Um  deTiMe'a  death  in  the  teatator'a  Ufutinie  i  but  now,  by  jj^^/^t^ 
tlM  tSM  MOlioa  of  that  Mt  it  b  anacted,  **  that  where  any  penoo  to  wbon  la  tao. 
aaj  rad  eatate  shall  b«  devised  for  an  estate  tail,  or  an  estate  in  71MM 
entail,  shall  die  in  the  lifetime  of  the  testator,  leaving  iaaue  which  woold  ^^^  ^^^ 
be  inheritable  under  such  entail,  and  any  aoch  issue  nhall  be  lining  at 
Ifao  tisM  of  the  death  of  the  testator,  such  doTise  shall  not  lu{Me,  but  shall 
tako  etbct  as  if  the  death  of  such  person  had  hnppcned  immediately  after 
the  death  of  the  testator,  unless  a  eootrary  intention  shall  appear  by  th« 
will." 

With  regard  to  gifts  to  children  or  issue  of  the  testator,  the  3drd  As  to  gMU  to 
section  enacts,  **  that  where  any  child  or  other  issue  of  the  testator  to  ,'**!*"'  • 
whom  any  real  or  personal  estate  sluUl  be  devised  or  bequeathed,  for  any  ^*^ 
estate  or  interest  not  determinable  at  or  before  the  death  of  such  person,  ^*^  ^  ^'*^ 
shall  die  in  the  lifetime  of  the  testator,  leaving  issue,  and  any  issue  gf  ^  '*•■•  '^ 
such  shall  be  living  at  the  time  of  the  death  of  the  testator,  such  derise 
or  bequest  ithall  not  lapfM*,  but  shall  take  effect  ss  if  the  death  of  such 
person  had  huppentnl  immediately  after  the  death  of  the  testator." 

It  has  been  detennined  that  thb  elaiisi  of  the  statute  doe»  not  sobsti-  Stat.  1  Viet, 
tute  the  issue  for  the  prenieoeased  devisee,  but  the  latter  will  take  a  fee  "•**!  >•  ^ 
simple  conditional  depending  either  on  bis  surviving  the  testator,  or  on  *f  .y*. 
his  leaving  issne  lirins  at  the  time  of  such  testator's  death  ;  and  tho  ^  ^^^^  |^ 
devisee  may  dispose  of  such  interest  by  his  will,  notwithstanding  he  pt  iIiwmsiI 
should  happen  to  die  in  the  testator's  lifetime :  (JoAtutm  r.JoAiuomy  3  Uare,  dvrisM. 
157.)    Nor  does  the  ennetaent  that  a  bequest  to  a  child  who  died  inNortob«qa«k 
th«>  tesutor's  lifetime  leaving  issue  living  at  the  testator's  death  shall  '•  ■  '^'^  *^ 
not  lapse,  apply  to  a  testamentary  ap{K>iutmcnt :  {Gr^jfiik  v.  GaUf   12  ^,,'2'l 
Sim.  327.)  JSSZT 

liefore  the  Statute  of  FVauds,  a  will,  whether  of  real  or  personal  estate,  ^a  lAti^ 
might  have  been  republished  by  mere  word  of  mouth,  and  this  would  rrputiin 
rvvn  have  had  the  effect  of  passing  subsequently-acquired  lands :  of  will. 
(Mmlmffm»  yr.Jefrrieg,  1  lioll.  Abr.  618,  pi.  6,  7;  TrrviUion'$  ease,  Dy. 
143,  a.  b.;  Btekfifrd  v.  Pamecoit,  Cro.  Kliz.  493;  Fulier  v.  Fuller,  ib. 
423;  Cotton  v.  CWton,  2  Vem.  209.)  But  after  the  Sutute  of  Frauds 
csme  into  operation  there  could  be  no  parol  republication  of  a  will  of 
real  estates  {AdurUff  v.  Vtmon^  2  Eq.  Ca.  Abr.  769,  pL  1:  S.  C,  9 
Mod.  78;  Umm  v.  BmrUm,  Comb.  84 1  Martin  v.  Somm,  1  Vee.  440. 
cited):  a  rule  which  was  at  one  time  so  strictly  sdhered  to^  that  it  was 
eonsidsrsd  tbsre  eonld  not  be  an  implied  repobUoation  of  a  will  of  lands, 
even  by  the  emention  of  a  oodicil  expressly  referring  to  the  will,  but 
that  the  will  itself  must  have  been  re-executed  :  {LfUom  v.  ImA  faM- 
latul^  Vin.  Abr.  tit.  I>«v.  2 1  AiaipAras*  v.  Lord  Lmudown^  ib.)  But  this 
doctrine  has  been  long  sinee  overruled,  and  for  a  long  time  pest  it  Inm 
been  settled  that  the  re-eseention  of  the  will  wss  not  neeessaiy  for  tfw 
puqMse  of  repnbUeation,  if  there  was  a  writing  according  to  the  pro- 
visions of  the  Btatnte  of  Frauds  eipressitig  that  intent:  i^Acherln  v. 
Fenaoa,  sep. ;  AMSr  v.  AMSr,  I  Yes.  sen.  437  t  Gibmm  v.  Mom^wd^ 
1  Vea.  48«t  Gsrfls  v.  CWr«r,  8  Atk.  180|  AUorm^Gmtrml  v.  Dowmimf, 
AnibL  371 ;  Jaekaom  v.  ilmrlacJk,  S  Eden,  S5S|  Btmm  v.  t>«Nsv,  I  Ves. 
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486;  Hggoit  v.  Waller,  7  ib.  98  ;  Goodtitle  v.  Meredith,  2  Man.  &  Selw. 
5;  Hulme  v,  Heygate,  1  Mer.  285.) 

The  effect  of  republication  was  to  make  the  will  operate  from  that 
date,  in  which  case  even  freehold  estates  acquired  subsequently  to  the 
will,  might  have  been  comprehended  under  a  general  devise  of  the  tes- 
tator's real  estate  ;  so  that  where  a  testator  having  by  his  will  devised 
all  his  lands,  subsequently  purchased  a  freehold  estate,  and  then  by  a 
codicil,  attested  by  three  witnesses,  devised  certain  freehold  property, 
but  not  the  purchased  estate,  it  was  treated  as  quite  clear  that  the  latter 
passed  under  the  will  by  the  effect  of  the  republication  :  (^Goodtitle  v. 
Meredith,  2  Mau.  &  Selw.  5.)  Nor  was  it  necessary  that  a  codicil,  if 
duly  executed  in  pursuance  of  the  Statute  of  Frauds,  should  contain  any 
mention  of  real  estate  in  order  to  effect  a  republication:  (^Gttestx. 
Willasey,  1 2  Moore,  223 ;  Piggot  v.  Waller,  7  Ves.  98;  Rowley  v.  Eyton, 
2  Mer.  128.)  But  the  intent  to  republish  a  will  might  have  been  nega- 
tived by  the  language  of  the  codicil  itself ;  for  though  a  republication 
would  have  taken  effect  without  any  positive  expression  of  that  intention, 
it  would  never  have  been  allowed  to  have  that  operation  in  the  face  of 
a  manifest  intent  to  the  contrary:  {Bowes  v.  Bowes,  7  T.  R.  482;  Hughes 
V.  Turner,  2  Myl.  &  Kee.  666;  see  also  Parker  v.  Biscoe,  8  Taunt.  699; 
S.  C,  J.  B.  Moore,  24;  Smith  v.  Dearmer,  3  You.  &  Jerv.  278;  Money- 
pen7iy  v.  Bristow,  2  Russ.  &  Myl.  117.) 

The  republication  of  a  will  would  have  had  the  effect  of  passing  a 
renewed  lease  (Carte  v.  Carle,  3  Atk.  180),  but  it  would  not  have 
revived  a  lapsed  devise  :  (Doe  v.  Keft,  4  T.  R.  601.)  Neither  would  it 
have  had  the  effect  of  reviving  a  legacy  which  had  been  addeemed  or 
satisfied  by  a  subsequent  advancement  to  the  legatee,  unless  the  codicil 
expressed  an  intention  to  revive  the  bequest :  (Izard  v.  Hurst,  2  Freem. 
224  ;  Monck  v.  Lord  Monck,  1  Ball  &  B.  298.) 

The  importance  of  the  doctrine  of  republication  is  now  greatly  di- 
minished by  the  late  Wills  Act  (1  Vict.  c.  26).  which  makes  every  will 
to  speak  fi-om  the  time  of  the  death  of  the  testator,  and  not,  as  formerly, 
from  the  time  of  publication  ;  and  which  also  makes  every  general 
residuary  devise  comprehend  all  such  estate  as  the  testator  is  entitled  to 
at  the  time  of  his  decease,  as  well  real  as  personal,  without  any  reference 
to  the  time  he  acquired  such  property.  Where  a  will  is  made  before 
the  late  Wills  Act  is  republished,  by  a  codicil  made  subsequently,  it  will, 
unless  a  contrary  intent  be  expressed  have  the  effect  of  bringing  the 
whole  will  within  the  scope  and  operation  of  the  act,  and  thus  pass  all 
such  real  estate  as  the  testator  may  die  possessed  of,  provided  the  will 
contains  terras  sufficiently  ample  to  comprehend  it,  notwithstanding  the 
whole  of  it  has  been  acquired  subsequently  to  the  publication  of  the 
will. 

It  will  also  have  the  effect  of  comprehending  property  which  would 
not  have  been  included  under  a  description  contained  in  a  will  made 
prior  to  the  operation  of  the  new  Wills  Act,  had  it  spoken  from  the  date, 
instead  of  the  time  of  republication  ;  for,  as  in  the  recent  case  of  Wilson 
V.  Eden  (16  L.  T.  Rep.  152),  where  a  testator  made  his  will  in  1815, 
giving  all  the  residue,  &c.,  of  his  personal  estate,  &c.,  to  his  brother  A., 
whom  he  appointed  executor,  he  also  gave  and  devised  all  and  singular 
his  manors,  &c.,  lands,  tenements,  tithes,  and  hereditaments,  &c.,  situate 
at,  &c.,  and  all  other  his  real  estate,  &c.,  to  B.  A.  died  in  1841,  and 
in  July  of  that  year  the  testator  made  a  codicil  appointing  another  exe- 
cutor, and  ratified  and  confirmed  his  will.     It  was  held,  by  the  Court  of 
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Exchty]ucr,  that  the  will,  hnving  been  thus  repiiblisheH  bj  the  codicil,  Wrxjl 
in  July,  1841,  munt,  according  to  the  provision  of  sect.  34  of  the  Wills  •~~~ 
Act  ( I    Vict.  c.  2(j),   lie  dt'cmcd  to  have  been  made  ai  that  date,  and      gsmarkt. 

consequently  wa*  governed  by  the  26th  section  of  timt  statute,  which         

«ii:u-t-i  (lint  a  general  devise  of  land*  shall  include  leasehold  as  well  as 
tVti't.)  1 1  hinds;  and  therefore,  that  the  Icasi'holds  passed  under  this  will. 
I'n  viou:*ly  to  the  ne%v  Wills  Act,  leaseholds  would  not  haTe  passed 
uiuiir  a  jjeneral  devise  of  real  estate,  where  the  testator  was  possessed 
l"';!i  I  t'  tV  .',(.M  and  h-asehold  property,  unh'Hs  there  were  sotue  expres- 
M'.i)^  ill  lii-  will  denoting  an  intent  to  include  both  kinds  of  proiM-rty 
uikIit  the  sjiuje  denomination  :  (Hose  v.  Rartlett,  Cro.  Cur.  293  ;  Davit 
s .  CMk.  :i  V.  Wms.  26  ;   Knntsfnrd  V.  Gardiner,  2  Atk.  4.';0.) 
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CONCISE   PRECEDENTS   IN 


TESTAMENTARY  CAPACITY. 


34  Hen.  8,  c.  1. 

34  &  35  Hen.  8, 
C.5. 


Corporations. 


Joint  tenants. 


Personal  estate. 

Goods  holden 
by  way  of 
purtnership 
in  trade. 

Joint  tenants 
ot  tenements 
in  London. 


No  Burvirorship 
in  equity  where 
two  advance 


The  Statute  of  Wills  (32  Hen.  8,  c.  1)  empowered  all  persons  to  devise 
their  lands  without  any  restriction  whatever ;  but  the  subsequent  statute 
(34  &  35  Hen.  8,  c.  5)  expressly  excepted  devises  by  corporations,  and 
also  expressly  provided  that  all  wills  by  any  woman  covert,  or  person 
within  the  age  of  twenty-one  years,  idiot,  or  person  of  non-sane  memory, 
shall  not  be  taken  to  be  good  or  effectual  in  law  :  (stat.  14.) 

"With  respect  to  the  disability  of  corporations  to  devise,  it  extends  as 
well  to  corporations  sole  as  aggregate ;  but  by  special  enactments  the 
king  or  queen  of  this  realm  have  been  empowered  to  devise  any 
lands  purchased  by  them  out  of  any  moneys  from  the  privy  purse,  or 
any  other  moneys  not  appropriated  to  the  public  service,  or  any  lands 
coming  to  them  by  gift  of  descent  from  any  persons  not  being  kings  or 
queens  of  the  realm  :  (stat.  39  &  40  Geo.  3,  c.  28,  s.  4.) 

Joint  tenants,  although  not  mentioned  in  the  statute  of  34  &  35 
Hen.  8,  amongst  the  persons  thereby  rendered  incapable  of  devising,  are 
nevertheless  unable  to  make  any  testamentary  disposition  of  property  so 
holden  that  shall  be  in  anywise  available,  unless  under  some  particular 
circumstances  which  will  be  noticed  hereafter.  The  reason  that  a  joint 
tenant  cannot  devise  proceeds  from  the  peculiar  nature  of  the  tenure, 
which,  upon  the  death  of  one  of  the  joint  tenants,  survives  to  his  com- 
panions, instead  of  being  transmissible  to  his  heirs,  so  that  the  right  of 
survivorship,  taking  precedence  of  the  devise,  defeats  all  claims  under 
the  deceased  joint  tenant's  will,  by  vesting  the  estate  in  the  surviving 
tenants,  and  thus  leaving  nothing  upon  which  the  will  can  operate:  (Co. 
Litt.  185,  a ;  Swift  v.  Roberts,  3  Bur.  1438.)  Nor,  until  the  new  Wills  Act 
(1  Vict.  c.  26),  would  a  devise  of  lands  holden  in  joint-tenancy,  of  which 
the  testator  eventually  became  solely  seised  by  survivorship,  or  severally 
seised  by  partition,  have  passed  under  a  description  in  a  previous  will 
sufficient  to  comprehend  it,  as  the  latter  acquisition  would  have  been 
regarded  as  a  fresh  purchase  incapable  of  passing  by  a  will  made  pre- 
viously ;  but  now,  by  the  act  above  mentioned,  all  future  interests  in 
lands  may  pass  if  the  terms  of  the  will  are  sufficiently  comprehensive  to 
include  them  :  (sect.  3.) 

The  like  rule  extends  equally  to  joint  tenants  of  personal,  as  of  real 
estate,  with  the  exception  of  goods  which  parties  hold  jointly  for  the 
purposes  of  trade,  the  latter  of  which  will  not  go  over  to  the  surviving 
co-partners,  but  be  transmissible  to  the  representatives  of  the  deceased 
partner. 

A  second  exception  to  the  rule  of  joint  tenants  being  incapacitated 
from  devising  the  joint  property  is,  in  the  case  of  joint  tenants  of  tene- 
ments holden  in  London,  who  may  by  the  custom  of  that  city,  devise 
their  interest  in  such  property  without  any  other  severance. 

A  third  exception  is,  where  two  or  more  persons  advance  money  in 
separate  portions  upon  mortgage,  but  the  conveyance  is  made  to  them 
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jointlT,   in  whiek  mm,  although  th«  legal  «tat«  in  Um  mortgaged       Wiua 


jmnUT,   la  wUek  eau^  although  the  legal  estate  in  uie  mortgaged 
pwigiM   will  go  over  to  the  •onrivon,  tha  hanefldal  iotarael  is  the 
laoaeya  to  reapeotivelj  advaaoHd  will  be  tnumnlieible  to  the  repreaen-      f,^,,!*,  ' 
t  «(u  <•«  of  the  djriog  mortgaifctM  :  (liigden  y.  VuUrr^  3  Atlu  371.)  _ 

I  Ui!  fuurth  exoeptioQ  ia,  whera  two  or  more  juinlljr  purchaws  landa,  — wy  ^ 
ami  the  proportiooa  of  the  purchaae  moncxHare  not  equal)  fur  under **P*"''''7 *f* 
ouch  oireaaataaoea,  notwUliaianding  the  legal  estate  will  go  over  to  the  "*^(*>^ 
it'irriTOfs,  the/  wiU  onlr  hold  a»  tru»teea  for  the  reprewntatiTea  of  their  Xo  MrvbanUf 
deoeaaed  eo^teaanta.      fhe  aatna  rule  alao  hold*  where  two  or  more  |**1*i»y*^ 
penone  make  a  paroImM«  and  the  propertj  is  coovejed  to  them  joiiitljr,  ,|^  ^^n^ 
after  which  some  ur  out*  of  them  Uj  out  a  considerable  sum  of  money  in  bmw^u*  ua 
rvpaini,  or  in  impntving  tlie  estatei  which  will  confer  a  lien  upon  the  aqaiJ. 
Und  for  the  beoeflt  of  the  representatives  of  the  partii>s  or  party  ad- 
vancing the  mooej.     And  in  all  eases  of  a  joint  undertaking,  or  partner- 
ship  in  trade,  or  in  any  other  dcaliajru.  joint  tenants  are  in  equity 
eonsidered  in  the  same  light  as  tenants  in  common,  and  the  sun'ivors  as 
trustees  for  those  who  are  dead :  (see    Partridije  v.  J^irtrUffe,    1   Atk. 
467 ;  2  ib.  55 ;  Lake  v.  Gibson,  1  Eq.  Ca.  Abr.  291 ;  S.  C,  1  P.  Wms. 
13t)  ;     sub   mom.   Lake    v.    Cradock ;    and  see  I/amd    v.  //im/.    Pre. 
Cba.  163.) 

And  although  a  joint  tenant  cannot  sever  the  joint  tenancj  by  will  ^'"P^*"*"* 
there  is  nothing  to  prevent  him  from  so  doing  by  deed.     Any  joint  Jj^^aiTadMt 
teimnt,  therefore,  who  b  desirous  of  devisii^;  his  estate,  should  in  the  «bo  m  JiMmm 
flrtt  place  sever  the  tenancy,  and   then,   having  converted  his  estate  of  dvvki  if  lus 
into  a  teiuuicy  in  oommon,  he  has  a  devisable  estate  within  the  express  W^' 
words  of  the  ststute  34  ft  86  Hen.  8,  c  5. 

Tanants  in  tail  cannot  devise  their  entailed  states,  because  their  power  Tciuau  btaO. 
of  alienation  ceases  with  their  death ;  but  by  barring  the  entail  and 
acquiring  a  fee  simple,  a  testamentary  power  may  bo  acquired,  and  this 
may  now  be  effected  even  if  done  subsequently  to  date  of  will,  which  is 
now  made  to  speak  from  the  te.'itator's  death,  without  any  referenoe  to 
the  time  at  which  it  is  made :  ( I  VicL  c.  26.) 

A  married  woman  was  both  before,  and  also  by  the  statute  of  34  Ik  35  A*  to  t)M 
Ilea.  8,  c.  5,  incapacitated  from  disposing  of  her  reiU  osute  ;  but  she  is  ^'*^.*^ 
empowered  to  evade  this  law  by  devising  tlirough  the  medium  of  a  use  J^^*]^^]!^ 
or  trust.     Thiti  is  done  by  conveying  her  pntperiy  to  trustees  prerioosly  ««Baa  mtr 
to  her  marriage,  to  such  uses  or  upon  such  trusts  as  she  shall,  by  deed  htr  fmhiH 
or  will,  and  notwithstanding  her  coverture,  appoint ;  in  which  case  she  P**P**7* 
may  exercise  her  power  either  bv  deed,  or  by  will,  in  preciiwly  the  Mme 
manner  as  if  she  were  soh) :  {AiboU  v.  Burton,  I  Willes,  180 ;    11  Mod. 
INI;    Trartl  v.    Travel  3  Atk.  711;    Tomlinton    v.  Deighton,  1    P. 
Wms.  149 ;  IVaeoeke  v.  Momeke,  1  Vta.  sen.  90 ;  FeOMpltum  v.  Cro»yes» 
3   Uro.  C.  CX   8;   iiiek  v.  Coekrll,   9  Ves.  319;   WaffUqf  r,  &mCA, 
9  V.^  .','20  :  liMrmaby  v.  GriJfiM,  2  Ves.  7 :  iUcNMiMI  ▼.  Mmmdrtll, 
7  V«'«.  .W'.)     Hut  a  married  woman  cannot  ooalhr  aodi  a  poivar  apon 
hrnx  !  It  entering  into  a  deed  in  which  her  husband  mttSleiMMor» 

and  A  must  akw  acknowledge  in  purtuau't*  of  the  proviaiona  of 

the  Fiiu>  and  Beoovery  Substitution  Act  :  (3  fc  4  Will.  4,  c.  74.)  But 
although  a  married  woomu  cannot  confer  this  power  upon  herself* 
without  entering  into  aoeb  an  aasoranea  as  above  oMntianed,  saeli  power 
may  be  eonferr^  upon  her  by  a  third  par^  dther  by  deed,  or  by  wilL 
Ni  itiicr  an*  tliero  any  precise  words  nnnnssarjr  to  create  a  power  of  this 
kind,  provided  the  intention  be  elearly  expressed  { therefore  a  gift  simply 
to  tJie  separate  use  of  a  married  woman  has  baea  eonaiderod  tantantount 
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Wills. 

Testamentary 
Capacity. 


When  a  married 
woman  may  be 
treated  as  a 
feme  sole. 


As  to  wills  of 
married  women 
with  their 
husband's 
licence  and 
authority. 


Kffect  of 
hnsband's 
death  upon 
wife's  will. 


As  to  husband's 
testamentary 
power  of 
disposition 
over  wife's 
property. 


to  a  gift  to  such  uses  as  she  shall  by  deed  or  will  appoint  (see  Abbott 
V.  Burton,  and  the  other  cases  above  referred  to) ;  neither  is  it  material 
in  what  part  of  the  instrument  such  power  be  inserted.  And  this  may 
be  made  to  comprehend  either  real  or  personal  estate  :  {Buck  v.  Miller, 
2  Ves.  583  ;   Hulme  v.  re?iant,  1  Bro.  C.  C.  18.) 

A  married  woman  whose  husband  has  abjured  the  realm,  or  been 
banished  by  act  of  Parliament  {Countess  of  Portland  v,  Prodger, 
2  Vera.  104),  or  transported  beyond  the  seas  (Ex  parte  Franks,  1  Moore, 

6  Sc.  11),  is  restored  to  the  rights  and  privileges  of  discoverture,  and 
may  dispose  of  her  property  in  the  same  manner  as  a  feme  sole. 

A  married  woman  may  also  make  a  will  of  personal  estate  by  her 
husband's  licence  or  authority  ;  but  as  a  husband  may  revoke  this  licence, 
the  proper  course  where  such  a  power  is  intended  to  be  reserved,  is,  for 
the  husband  to  enter  into  marriage  articles,  or  a  bond  in  a  sufficient 
penalty  to  permit  his  wife  to  make  a  will,  and  to  dispose  of  money  or 
legacies  to  a  certain  amount,  and  in  that  case,  if  after  the  marriage,  or 
during  it,  she  makes  any  writing  purporting  to  be  her  will,  and  disposes 
of  legacies  to  the  value  agreed  upon,  though  in  strictness  of  law  she 
cannot  make  a  will  without  her  husband's  positive  assent  to  her  specific 
will,  but  only  something  like  a  will,  yet  this  will  shall  be  good  as  an 
appointment,  and  the  husband  is  bound  by  his  agreement,  bond,  or 
covenant,  to  allow  the  execution  of  it :  {Marriott  v.  Kinsman,  Cro.  Car. 
219.)  According  to  the  former  practice  in  the  Ecclesiastical  Courts,  an 
appointment  of  this  nature  was  not  admitted  to  probate  without  the  hus- 
band's concurrence,  but  it  was  nevertheless  carried  into  execution  in  equity; 
and  the  husband  was  also  liable  to  be  sued  upon  his  bond  or  covenant  at 
law,  in  case  of  refusing  his  consent  :  (4  Burn  E.  L.  53  ;  Daniel  v.  Good- 
ivyn,  Sug.  Pow.  App.  11.)  But  it  is  now  settled  that  such  an  appointment 
cannot  be  made  available  either  at  law  or  in  equity  without  probate : 
{Ross  v.  Ewer,  1  Atk.  160;  Stone  v.  Forsyth,  Doug.  681  ;  Jenkins 
v.  Whitehouse,  1  Burr.  54 ;  Rich  v.  Cockell,  9  Ves.  369.)  And  the 
appointment  is  now  allowed  to  be  proved  without  the  husband's  consent, 
the  probate  being  limited  to  the  property  comprised  in  the  power  (see 
Tappenden  v.  Walsh,  1  Phil.  352  ;  Moss  v.  Brander,  ib.  254.)  In 
these  cases  the  Ecclesiastical  Courts  will  not  look  nicely  into  the  ques- 
tion whether  the  appointment  is  authorized  by  the  power,  as  the  grant 
of  probate  does  not  determine  the  right,  but  leaves  it  open  to  the 
decision  of  the  temporal  courts  :  (1  Phill.  353;  and  see  Mr.  Jacob's  note 
to  2  Rop.  Husband  and  Wife,  188.) 

In  case  of  the  husband's  death  the  wife's  will  becomes  void  so  far  as  it 
derives  its  effect  from  his  consent,  but  it  will  still  remain  good  so  far  as 
she  was  empowered  to  make  it  without  his  consent  {Scammele  v.  Wil- 
kinson, 2  East,  552) ;  yet  will  still  be  valid  as  an  execution  of  a  power, 
or  as  a  disposition  of  property  belonging  to  her  during  her  coverture  as 
separate  estate  :    (see  Ditigwell  v.  Asken,  1  Cox,  427  ;    Doe  v.  Welter, 

7  T.  R.  478  ;   Tappenden  v.  Walsh,  1  Phill.  352.) 

As  all  the  goods,  and  all  chattels  personal  of  a  wife  become  the  absolute 
property  of  her  hu.sband,  he  may  dispose  of  them  by  will,  as  well  as  by 
any  act  to  t^ke  effect  in  his  life  time  :  (Co.  Litt.  300.)  But  with  respect 
to  her  chattels  real,  the  law  only  gives  him  a  qualified  title.  He  may  by 
alienation  defeat  her  title  to  them,  and  if  he  outlives  her,  he  will  become 
absolutely  entitled  to  them  without  even  taking  out  administration  to  her 
effects  ;  but  if  she  be  the  survivor,  then  the  chattels  real  will  remain 
in  siatu  quo,  and  she,  and  not  her  husband's  uext-of-kin,  will  be  en- 
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titkd  to  llMto.    Hmm  it  Mlow*  tlwt  he  ouiooc  &iapom  of  tlMa  by  bb       Wiua 
will  agdmi  bar  •onrivinff  Um  »  for  m  tb«  will  doM  nol  tab*  «lbol  vntil  ,  , — ^ 
mfitt  bb  dmlb,  Um  bw  laboi  prpoBdanea,  mhI  veito  aueh  ebattobi  itml  ia   ^p*"' ^^/  ' 
iho  wifo  imiaadiataly  upon  hui  docvane ;  bat  if  b«  happ«<n«  to  be  tba 
lurvivor,  tban  bit  laataiiHsntary  dispoaittun  will  be  good  :  (Co.  Utu  351  { 
1  lioli.  Abr.  34 J.  pL  40  {    Dy.  iSl  i  2  Kq.  Ca.  Abr.  138,  pi.  4  ;   Dm 
dtm.  HO60HM  t.  Pblgntn,  1  H.  Black.  635  ;  1  Kop.  Hiuband  and  Wife, 
173.) 

A  btttband  eould  not  formerij  hare  prejudiced  bii  wife's  right  of  ^*^fc*«>w 
dowar  by  deWaing  away  the  buida  out  of  which  this  right  aroMi ;  but '  "\"/' *^ 
aow  by  tba  bte  Dower  Act  (8  &  4  Will.  4,  c  105),  be  is  not  only  Sfe?Shtir 
aapowacud  to  do  lo  by  diaponnf  of  the  property  by  deed,  will,  or  4*w. 
aaatnet,  but  >Uo  to  exclude  her  from  all  title  to  dower  by  a  simple 
4eoliratioQ  to  that  effect,  and  without  moiling  any  diitpottitiun  wliaterer  : 
(Mcts.  4,  7.)     But  this  htw  only  bolds  with  respect  to  busbaDds  married 
aobseqnently  to  1934,  for  with  respect  to  those  married  previously  the 
disability  still  exists. 

Persons  of  unsoond  mind  are  incapable  of  making  wills,  amongst  which  Pwms  «/ 
are  indndad  idiotic  lonatka,  and  persons  grown  childish  by  reason  of  old  aaHaai  mImL 
age  or  distemper.  Perscms  born  deaf,  dumb,  and  blind  are  also  viewad 
in  the  same  light  as  idiots,  as  wanting  those  senses  which  furnish  the 
human  mind  with  ideas  :  (Swin.  97 ;  Sbep.  Touch.  403  ;  Ca  litt. 
42,  b.)  But  it  is  otherwise  where  a  parson  is  only  afflicted  with  some  of 
tiMasa  dafaots ;  for  a  person  who  is  both  deaf  and  dumb  may  have  a 
perftei  intaUact  and  diapoaing  eapad^ ;  neither  does  blindness  in  any 
way  praaloda  tba  aflUeted  party  from  nwking  a  will  (Umgckamtp  t. 
/mcA,  S  New  Rap.  413)  ;  neither  in  aoeh  ease  b  it  absolutely  nweeaiaiy 
that  the  will  should  be  sctualiy  read  over  in  the  blind  man's  presence  t 
bm  it  b  ahnost  needless  to  say  that  thb  b  an  act  which,  under  aneh 
eireoBManeaa,  oog hi  never  lo  be  omitted. 

Bat,  notwithstanding  madmen  are  disabled  from  making  a  will,  thb  As  t»  tU 
ineapocity  only  exist«(  during  the  time  they  are  bbouring  under  derange-  p^*^* 
nient ;  for  dunng  a  iucid  interval  their  testamentary  capacity  b  restored,  j^^^j|J^.    ^ 
and  they  are  again  rendered  capable  d*  performing  acts  binding  oponiMUf^^* 
tbaaMelvea  and  others  :   (Swin.  72  ;    Bevertey$  com,  4   Rep.   1236 ; 
MtmUa  V.  Ckurtk,  3  IIs^.  276.)     And  although  an  inquisition  finding 
a  man  a  lunatk  is  prima  facie  cvidi-nce  of  lunacy  during  the  whole 
period  ooverod  by  such  inquisition,  yet  it  doe*  not  prvclude  pniof  that  a 
will  was  executed,  or  some  ael  was  dune  during  a  lucid  interval :  {llalt 
V.  tVarrtmy  9  Vea.  eOff  ;   R§  iVaUsy  1  Curt.  394.)     Nor  will  even  the 
fact  of  a  parson  being  aooflned  in  a  madhouse  neeesaarily  invalidate  a 
will  or  other  instniment  axeeoted  by  him  during  a  lucid  interval,  if  the 
hater  fact  can  be  elearly  astoblished.     llius,  in  a  case  mentiooed  by 
Lord  Eldon  in  MhAdam  v.  IVaUur(\  Dow.  179),  in  which  hb  lordship 
said  be  liod  bean  eoooemed,  whara  a  gentlemao  who  had  been  for  acme 
tiase  inaane^  and  wta  ooaiiaad  in  Riohmond,  made  a  will,     ft  was  of 
laifo  oonianla,  proportlQaiag  the  different  provialons  with  the  most 
prodent  earo,  with  a  doe  regard  to  what  he  bad  previously  done  for  the 
objects  of  hb  bounty,  and  in  every  respect  pursuant  lo  what  ha  declared 
bafore  hb  nudady  be  intended  to  have  done.     It  was  held,  that  he  was 
of  soond  mind  at  the  time,  and  oonaequently  that  the  wiU  was  valid. 
Nice  qusatluoa  have  tbarafom  oHcn  arisen  as  to  what  will  amount  to 
sueh  a  rembsion  or  latarmission  of  the  disorder  as  to  amount  to  a  load 
interval ;  a  anl^  upon  whleh  it  b  imposoibie  tr  by  down  any  ixed 
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or  general  rules,  as  each  particular  case  must  always  depend  upon  its 
own  individual  circumstances.  It  has,  indeed,  been  said  that  when  the 
fact  of  lunacy  was  once  established  by  clear  evidence,  the  fact  that  the 
party  is  restored  to  as  perfect  a  state  of  mind  as  he  previously  possessed, 
should  be  proved  by  evidence  equally  clear  and  satisfactory:  (3  Bro. 
C.  C.  in  a  note  to  the  Attorney- General  v.  Parnther.)  But  this  is  not 
the  law  now  ;  for  in  several  modern  cases  the  acts  of  the  parties  who 
once  laboured  under  insanity  have  been  held  valid,  notwithstanding  they 
have  not  been  restored  to  quite  as  perfect  a  state  of  mind  as  they  had 
previously  enjoyed :  {Neill  v.  Morley^  9  Ves.  378  ;  Hall  v.  fVarren, 
ib.  605  ;  Ex  parte  Holyland,  11  Ves.  10  ;  White  v.  Wilson,  13  Ves. 
87  ;  White  v.  Driver,  Phill.  84  ;  Cartwright  v.  Cartwright  ib.  100.) 
For  the  memory  which  the  law  considers  as  a  sound  memory,  is  where 
a  person  has  a  sufficient  understanding  to  dispose  of  or  manage  his  pro- 
perty with  judgment  and  discretion,  which  must  be  collected  from  his 
actions,  words,  or  behaviour  at  the  time.  Still  it  will  not  be  sufficient 
to  show  that  a  lunatic  has  done  an  act  a  man  in  his  senses  might  have 
done,  as  that  may  happen  in  many  ways  ;  it  must  be  shown  that  the  act 
proceeded  from  judgment  and  deliberation,  otherwise  the  presumption  of 
lunacy  continues  :  (Co.  Litt.  246,  n.  1.)  The  evidence  ought  to  go  to 
the  state  and  habits  of  the  lunatic,  and  not  rest  merely  upon  an  accidental 
interview  with  an  individual,  an  occasional  instance  of  self-possession, 
or  his  giving  a  plain  answer  to  a  common  question  :  {Levy  v.  Lindo, 
3  Mer.  85.)  It  is  requisite  to  show  sanity  and  competence  at  the  time 
of  the  act  to  wiiich  the  lucid  interval  refers ;  for  it  would  be  going  much 
too  far  to  infer  from  circumstances  too  trivial  in  themselves  to  mark  that 
restoration  of  mind  which  is  requisite  to  enable  a  person  to  manage  his 
affairs,  a  conclusion  so  general,  as  that  a  person  who  has  been  clearly 
proved  insane  has  so  far  recovered  the  use  of  his  reason  as  to  be  capable 
of  performing  acts  which  are  to  be  binding  upon  himself  and  all  persons 
claiming  under  him. 

Nor  will  even  soundness  and  discretion  of  mind  at  all  times  suffice; 
for  although  a  man  have  a  mind  of  sufficient  soundness  and  discretion  to 
manage  his  affairs  in  general,  yet  if  such  a  dominion  or  influence  be 
obtained  over  him  as  to  prevent  his  exercising  that  discretion  in  making 
his  will,  he  cannot  be  considered  as  having  such  a  disposing  mind  as 
will  give  it  cifcct :  {Mountain  v.  Bennett,  1  Cox,  355.) 

Infants  are  expressly  exempted  out  of  the  statute  34  &  35  Hen.  8 ; 
but  this  incapacity  did  not  extend  to  bequests  of  personal  estate,  which 
might  still  have  been  made  by  infants  although  under  age,  if  they  had 
arrived  at  years  of  di.scretion;  still,  what  age  was  to  be  so  considered 
does  not  appear  to  have  been  clearly  determined.  According  to  the  best 
authorities,  it  appears  to  have  been  agreed  that  a  female  may  make  a  will 
at  twelve  years  of  age,  and  a  male  at  the  age  of  fourteen:  (Went.  214; 
Harg.  Co.  Litt.  896  ;  Hyde  v.  Hyde,  Gilb.  Rep.  74;  2  Bla.  Com.  497.) 
But  by  the  statute  1  Vict.  c.  26,  no  will  made  by  any  person  under  the 
age  of  twenty-one  years  shall  be  valid;  so  that  all  distinction  between 
wills  of  real  and  personal  estate  is  now  abolished  with  respect  to  the 
age  of  the  parties  making  them. 

In  reckoning  the  age  of  an  infant,  the  day  of  the  birth  will  be 
reckoned  inclusively;  thus  an  infant  born  on  the  14th  of  February,  in 
the  year  1830,  will  be  of  age  on  the  14th  day  of  February  twenty-one 
years  afterwards  ;  and  since  in  law  there  is  not  any  fraction  of  a  day, 
such, person  will  attain   his  majority  at  the  first  instant  of  the  14th  of 


Moomr  oovTBTANciNo.  tSl 


Febmarjr,  without  anjr  ragard  to  the  hoar  of  the  d«j  in  which  he  e«M       WtuA 
into  etiiieoeet  eml  eomwouentljr  he  will  be  enftowerad  to  <lo  enj  legal 
act  sAtT  twrlrr  o'clock  of  the  night  ur  the  preceding  daj:  {HtHttrt  ▼. 
Torhtt,  I  Sid.  I(i2;    8.C.,  Sir  T.  lUjm.  84;  Amam,  1  8dk.44:  Sir  R. 
howof^a  earn,  ^  8allu  626.)  AIm. 

An  alien  b  incapable  of  holJiog  Und«,  which  upon  ofB«*c  found  will 
devolve  upon  xhv  Crown ;  but  »o  long  a«  the  lands  remain  in  hia  poetcaaioo, 
thej  will  retain  all  their  incidental  qualities ;  so  that  it  seema  the  will  of 
an  alien  will  vest  a  defeaitible  title  in  the  devisee,  but  which  he  may  at 
anj  time  be  deprived  of  bj  the  Crown:  ( I  BU.  Com.  472  ;  Shep.  Touch, 
404;  4  Leon.  84.)  Still,  an  alien  friend  residing  in  this  country  maj 
nake  a  will  of  his  goods  and  chattels;  a  privilege  denied  to  an  alien 
eoemjr,  who,  it  seems,  is  precluded  from  making  an/  testamentary  dispo- 
Mtion  whatever. 

A  perwm  attainte<l  of  treason  is  disabled  from  making  anj  teatamen*  Trytsn  mi 
tarj  disposition  cither  of  real  or  personal  estutc,  be  having  in  fact  no  Mmsl 
pruptTty  to  dii«|KMM*  of,  fur  by  the  attainder  it  has,  ipao  Jaeto^  become 
vested  in  tlie  Crown.  Hut  as  there  is  no  furfeiture  of  lands  without 
attainder,  a  devise  of  lands  will  not  be  avoided  by  an  act  o(  feh  de  sc, 
for  a  feh  d»  ae\%  never  attainted  aa  a  felon,  and  consequently  a  devise  of 
his  lands  will  remain  good  (Acx  v.  WUtom^  3  Bam.  h  Aid.  514);  but  it 
is  olherwiae  as  to  bequeeta  of  pereooal  property,  which  will  become  for- 
fdled,  ao  that  a  will  moat  neetsaarily  prove  inoperative  as  to  that  kind  of 
property:  (3  Inst.  «S5  ;  Swin.  67.) 

In  caaea  of  attainder  for  petty  treason  or  felony  the  lands  of  the  con-  Tcttj 


riets  fbrmarir  eaehealed  to  the  king  or  other  fciulal  lord  by  reason  of  the  '^  *^^J' 
eormption  of  blood  consequent  upon  the  attainder,  which  thus  breaking 
the  chain  of  descent  prevented  such  lands  frum  descending  upun  the 
heir.  The  deviM^  of  such  |>er»ons  were  by  some  considered  to  be 
absolutely  voiil,  but  the  better  opinion  seema  to  have  been  that,  like  the 
wills  of  aliens,  they  are  merely  voidable  (Shop.  Touch.  404);  and  such 
it  seems  is  still  the  rule  with  ri*s{)ect  to  persons  not  entitled  to  the 
benefit  of  the  statute  64  Geo.  8,  c.  146,  which  has  abolished  the 
eormption  of  blood  in  all  cases  of  attainder,  except  fur  high  treason, 
petty  treaaon,  and  murder,  or  for  counselling,  approving,  or  abetting 
thune  oifuncea. 
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WILL,  DEVISING  FREEHOLD  ESTATES  TO  BE  SOLD,  AND 
POWER  OF  SALE  OF  COPYHOLDS;  WITH  USUAL  INDEMNITY 
TO  PURCHASER;  POWER  TO  CHANGE  TRUSTEES;  APPOINT- 
MENT OF  EXECUTORS;  CLAUSE  OF  REVOCATION. 


1.  Commencement  of  will. 

2.  General  devise  of  freehold  estates 

to  trustees. 

3.  Habendum  to  trustees  in  fee. 

4.  L^pon  trust  for  sale. 

5.  Power  of  sale  of  copyholds. 

6.  Authority  to  buy  in   and    make 

special  stipulations. 


7.  Application  of  rents  and  profits  of 

copyholds  until  sale. 

8.  Indemnity  to  purchasers. 

9.  Trustees  to    stand    possessed    of 

purchase-moneys. 

10.  To  defray  expenses  of  sale. 

1 1 .  Power  to  change  trustees. 

12.  Appointment  of  executors. 

13.  Clause  of  revocation. 


Commencement 
of  will. 


1.  THIS  IS  THE  LAST  AND  ONLY  WILL  AND 
TESTAMENT  (a)  of  me  {testator),  of,  [here  state  residence 
and  occupation  in  lije.^ 


Practical 
observations. 


(a)  It  was  the  practice  in  former  times  to  commence  a  will  with  a  long  intro- 
ductory preamble,  setting  out  the  state  of  mind  and  body  of  the  testator,  and 
with  a  profession  of  his  belief  in  the  Christian  religion  ;  and  then,  after  com- 
mitting his  soul  to  his  Maker  and  his  body  to  be  buried,  expressing  an  intent 
to  make  a  disposition  of  all  his  worldly  possessions.  This  formal  but  superfluous 
commencement  grew  gradually  into  disuse,  and  is  now  rarely  found  in  wills 
prepared  by  professional  men,  who  are  content  to  confine  those  instruments  simply 
to  the  objects  they  are  intended  to  carry  out.  A  will  at  the  present  day,  there- 
fore, usually  commences  in  the  simple  form  above  set  out.  Many  gentlemen  have, 
however,  adopted  the  plan  of  commencing  with  a  clause  revoking  all  former 
wills,  instead  of  placing  it  at  the  end  as  was  the  more  ancient  practice ;  but 
unless  upon  the  ground  of  its  being  a  safer  plan  to  insert  it  in  this  place  than  in 
a  separate  clause,  which  the  draughtsman  may  possibly  forget  to  do,  there 
appears  no  cause  for  thus  reversing  the  pre-existing  order  of  arrangement,  and 
inserting  the  clause  in  its  long-established  place  at  the  very  end  of  the  will. 
It  seems,  also,  that  the  mere  insertion  of  the  word  "  only,"  as  in  the  above 
clause,  will  have  the  same  operation  as  a  clause  of  revocation,  and  has  therefore 
been  introduced  into  modern  precedents  of  wills,  a  practice  which  the  author 
has  also  thought  proper  to  follow :  (see  Sweet's  Forms  of  Wills,  429-) 


HOMnui  ixnnrBTAXOiira.  99$ 

2.  I   civ«  AHD  DBYI8K   unU>  (^trutUu)  {b)  tnd   their  liciri,       Wm*. 
ALL  aiMi  MDguUr  my  fre«holtl   land«,   tenemonU  and  herediu-        lu.  L 
BMoU  trIiaUMfer  and  wheroioever,  which  I,  or  any  perton  or    wia^^^immf 
persoDB  io  tru«t  for  mo,   is  or  are  Miaad  or  antitled  to,  and   ^j^lJ^i^ 
whether    in    {K>s«c«iiun,    revereion,   remainder,    contingency    or  SM,  •miPtmr 
expectancy,  with  their  and  every  of  Uicir  righta,  mciubcrK  and  ^c^^^Ul 
appurtenaiioea.  cwiiXri- 

••tatoi  to 

X  To  iioLi>  the  Mine  unto  and  to  the  use  of  the  said  {truUee$\  tb*  imtw*. 
their  heirs  and  assigns  for  ever,  to  the  uses,  ujwn  the  trusta,  and  H«bfodBm  to 
for  the  ends,  intents  and  purpoaca  hereinafter  expreased  (that  ia 
toeay), 

4.  Upon  trust  that  the  aiud  {trutteet),  or  the  survivor  oft'p«»nM« 
them,  his  executors  or  administrators,  (c)  or  other  the  trustoea  or 
trustee  for  the  time  being  of  this  my  will,  do  and  shall,  as  soon  as 
conveniently  may  be  after  my  decease  (but  as  to  any  eatate  or 
estatcji  to  which  I  may  be  entitled  in  reversion,  not  until  the  same 
shall  respectively  fall  into  (XMseasion,  onleas  my  said  trustees  or 
trustee  for  the  time  being  shall  think  a  prior  sale  expedient),  to 


{hi)  When  rral  estslc  or  other  propwtj  U  gtvrn  to  trutt««s,  it  •houlJ  be  limited  Hq^  i^Jcriini 
to  them  M  joint  tanaatt,  and  two  tnisteee  at  lewt  thould  alwayt  be  apixiinted,  pn>p«rtj  tlMiU 
so  that  in  case  of  the  death  of  either  of  them,  the  whole  trust  estate  may  tarriro  ke  lailad  to 
to  hia  ooronaninn.     If  the  truateet  are'io  he  inreated  with  a  f>o«rer  of  aale,  traMna. 
the  power  aboiild  be  eitcoded  to  the  •tirrivor  and  his  reprrscntativea,  as  it  has 
been  dotcrmiaed  that  a  power  of  sale  |(iven  to  several  |ter«ons  hj  name  cannot 
be  enfelaad  bjr  the  sunrirort:  {Attorney- Gem*ral  r.  GUy,  I  Atk.  3»6;  Tommt' 
hemd  r.  WiUom,  I  B.  &  A.  608 ;  Hal/  r.  Dawt$,  iJac  120  i  Bradford  v.  BayM^ 
a  Sim.  a64.) 

(r)  It  will  also  in  most  instanres  be  advisable  to  limit  trust!  or  powers  of  sale  rranittj  af 
to  the  triecutors  or  administrstors  of  the  survivor,  and  to  omit  the  linHattoa  Uahii^  the 
to  the  heirs.  This  plan  prcaenta  two  obvious  advantaxes.  In  the  firat  pboe,  if  trarfs  m  paw 
the  tntol  property  eonaiala  of  real  and  personal  estate,  and  ia  limited  to  the  of  ask  to  ik* 
beifs.  exeeutora  or  adminialvalora  of  the  aarrtriog  trustee,  in  the  case  of  hta  p«r»— al 
death,  the  trusts  and  powers  reUtiog  to  the  two  kinds  of  firopertr  would  beooaw  J^ 
aenaratrd.  those  rrlatinK  to  the  real  beeomioK  reated  in  the  heir,  and  those  *  '|^ 
relating  to  the  personahj  in  the  caeeutors  or  administrators.  And  io  the  * 
aecood  place,  eren  if  the  yro^tcnj  eonaisted  wholly  of  rHkl  estate,  the  trusts  may 
beoome  vested  in  a  Inaatie  or  an  infant  heir,  who.  alihutiitb  now  enpoweted  la 
eonvav  by  direelion  of  the  Court  of  Chancery,  cannot  be  thus  autbomed  wMkMl 
OotMMerable  expense  hetng  incurred,  wbicbi  it  is  almost  oeedleaa  to  say,  etaij 
poeaible  rare  should  he  taken  to  avoid 


It  may  be  proper  to  remark  here,  that  evecotors  sn  not  disqtaHfled  ftma  lasMh 
crctsioir  a  poww  of  sale  contained  io  a  will  br  reaoandair  the  probate  of  the  rsMom 
11  and  the  offiee  of  executorship :  ( I'efM  r.  Crvmftm^  fl  P.  Was.  SOe }  ikmm  a^y  m 


tserctsioir 

wUl 

V.  Jmigt,  1 1  Keat.  3»H.) 
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make  sale  or  absolutely  dispose  of  all   my  said  real  estates  so 
devised  to  them  as  aforesaid. 


5.  And  I  hereby  further  authorize  and  empower  my 


WiU  devising 

Freehold 
Estates  to  be  ,  .  . 

SoUi,  atid  Power  aa.id  trustccs  or  trustee  for  the  time  bemg,  at  any  tmie  or  times 
ofComholds.  before  the  expiration  of  twenty-one  years  {d)  from  the  decease  of 
the  survivor  of  my  said  trustees  herein  named,  but,  if  the  same 


Power  to  sell 
copyholds. 


can  possibly  be  so  arranged,  as  soon  as  conveniently  may  'be 
after  my  decease,  to  make  sale  and  absolutely  dispose  of  all 
my  copyhold  messuages,  lands,  tenements  and  hereditaments,  (e) 

holden  of  the  manor  of  A ,  in  the  county  of  S ,  with 

their  appurtenances,  and  all  other  copyhold  or  customary 
messuages,  tenements  and  hereditaments  whatsoever  and  where- 
soever, which  I,  or  any  other  person  in  trust  for  me,  is  or  are 
possessed  of  or  entitled  to,  and  whether  in  possession,  reversion, 
remainder  or  expectancy,  with  their  and  every  of  their  rights, 
members  and  appurtenances. 


Auihoritj  to  6.  And  I  hereby  declare  that  my  said  trustees  or  trustee 

buy  in  and  /.        t         •         i     •  •         ^  i  c      ^        l' 

make  special  for  the  time  being  may  exercise  the  trusts  and  powers  or  sale  or  my 

stipulations. 


Perpetuity. 


Practical 
observations. 


(d)  The  power  of  sale  is  restricted  to  twenty-one  years  from  the  testator's 
death,  to  prevent  the  possibility  of  any  questions  being  raised  as  to  its  creatinj? 
a  perpetuity. 

(e)  Wheo  any  copyholds  are  intended  to  be  sold,  it  is  generally  advisable 
to  give  the  trustees  a  mere  authority  to  sell,  and  not  to  vest  any  estate  or 
interest  in  them  separate  from  the  power.  By  this  means,  the  purchasers, 
in  whose  favour  the  power  is  to  be  exercised,  will  be  in  under  the  will, 
one  fine  only  will  be  incurred:  {Beal  v.  Shepherd,  Cro.  Jac.  199;  Sulyard  v. 
Preston,  2  Wils.  400.)  The  legal  estate  in  the  meantime  will  descend  on  the 
heir-at-law,  who,  if  he  be  voluntarily  admitted,  must  pay  his  own  fine,  which, 
however,  he  may  easily  avoid  by  forfeiture,  as  he  takes  nothing  but  a  dry  legal 
estate ;  but  as  the  lord  has  a  right  to  claim  that  the  proper  person  shall  be 
admitted,  and  to  seize  after  three  proclamations,  the  power  should  be  exercised 
as  early  as  possible,  in  order  to  prevent  this  consequence;  and  should  the 
lord  persist  in  demanding  the  admission  of  the  heir,  the  safer  plan  will  be  to 
get  him  admitted,  as  even  then  the  expense  of  the  admittance,  and  subsequent 
surrender  of  one  person,  will  be  attended  with  less  expense  than  if  the  whole 
of  the  trustees  were  to  be  admitted,  and  to  make  such  surrender.  It  will  also 
be  advisable,  as  in  the  above  form,  whenever  the  heir  is  of  full  age,  to  limit 
the  intermediate  rents  and  profits  to  him,  to  be  applied  by  him  for  the  purposes 
of  the  will,  in  which  case  he  will  be  constituted  a  trustee  for  that  purpose. 
Another  reason  for  devising  the  intermediate  profits  to  the  heir,  where  the 
trustees  are  to  take  a  mere  authority,  is,  to  prevent  their  power  of  disposing 
of  the  fee  from  being  made  a  ground  for  holding  that  they  are  to  take  the 
inheritance. 
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mM  (V«ehukl(/)  Ami  copyhold  afUtM,  either  by  pobiie  auction  or       ^tuM. 
private  contmol,  and  Mtber  together  or  in  paroeU»  and  at  one  time       X*.  L 
or  at  several  tinte«,  and  at  such  prtoea  as  to  them  or  him  shall    mffTTL-j 
seem  reasonable,  and  subject  or  not  subject  to  any  special  or  other   ^^l^y**^ 
conditions  or  stipulations  relative  to  the  title,  or  evidence  of  title,  SMtmdfkmtr 
or  otherwise,  ns  they  or  he  rony  think  proper,  and  generally  to  sell   ^ZtffkJ^ 
in  such  manner  as  they  or  he  shall  deem  expedient ;  and  that  they 
or  he  shall  have  full  |>ovrer  to  buy  in  nnd  resell  the  whule  or  any 
part  of  the  said  freehold  and  copyhold  hereditaments  and  premises, 
nnd  resell  the  same  at  any  future  sale  or  sales,  whether  by  public 
nuetion  or  private  contract,  without  being  renponsible  for  any  loss 
that  may  be  thereby  incurred;  and  al^o  with  full  power  to  rescind 
and  annul,  or  alter,  the  terms,  conditions  and  sti|)ulations  of  any 
contract  which  may  at  any  time  or  times  be  entered  into  respecting 
the  sale  of  the  said  freehold  and  copyhold  hereditaments  and  pre- 
mises, without  being  re^itonsiblc  for  any  loss  that  may  be  sustained 
in  consequence  thereof:  and  also  to  convey  and  assure  the  said 
freehold  and  copyhold   hereditaments  and  premises  to  the  pur- 
chaser or  purchasers  thereof,  his,  her,  or  their  heirs  (^)  or  assigns, 
or  to  such  uses  as  he  or  they  shall  direct  or  appoint.  (A) 

7.' And  I  HEREBT  AL.80  DECLARE,  that  the  rents  and  profits  of  AppBcaiio*  of 
my  said  copyhuld  or  customary  hereditaments  and  premises  herein- «rayyMSs' 
before  directed  to  be  sold,  or  such  |»art  thereof  as  for  the  time  ■***  *^ 
bong  ahalPrenuuo  unsold,  shall,  until  the  sale  thereof,  be  received 
by  my  heir-at-law,  upon  whom  the  said  copyhold  premises  shall 
deaoend   in   the  meantime,  for  the   benefit  of  such   person  and 
persons,  and  to  be  a{)plied  for  such  and  the  same  ends,  intents  and 


(/)  If  leasehold  piopcfty  is  to  be  included  in  the  trusts  or  power  of  sale,  add, 

*MeMebold.* 

(f)  If  leaacholds  sis  iochidsd,  tasert  hew — 

"  executors  and  administrators.** 

(A)  It  Menu  to  bs  gsastaUjr  advisabls  to  authorise  the  tnslses  to  limit  the  Pirwikri 
tnut  MUtc  to  Mieh  wss  ss  tos  pMwfcsssn  shall  direct :  for  where  it  is  aMrd|v  i 
decUred  tlut  tbev  laajr  appoiDt  to  a  poichaeer  ia  fvc. «  doubt  has  bsso  ssprswa 
whether  tlus  would  wmxn  eo  •ppaUtassat  to  uk«  to  bar  deaw^  «r  aagr  <  ' 
ths  pmohassr  OMfbt  ivqatra. 
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CONCISE   PRECEDENTS  IN 


Wills.       purposes,  as  the  moneys  to  arise  from  the  sale  of  the  said  pre- 
No.  I.       mises  would  be  applicable  if  such  sale  had  been  actually  carried 
Wiiid^ising  into  effect. 

Freehold 
Estates  to  he  i  i  • 

Sold,  and  Power       8.    AND    I   HEREBY    FURTHER    DECLARE,    that    the    receipt    Or 

of  Copyholds,  receipts  of  my  said  trustees  or  trustee  for  the  time  being  (J)  shall 
be  an  effectual  discharge  and  discharges  for  so  much  money  as 
in  such  receipt  or  receipts  shall  be  acknowledged  to  have  been 
received,  and  the  person  or  persons  paying  the  same  shall  not 
afterwards  be  obliged  to  see  to  the  application  of  such  moneys,  or 
be  answerable  for  the  misapplication  or  nonapplication  of  the  same, 
or  any  part  thereof. 


Indemnity  to 
purchasers. 


Trtistees  to 
stand  possessed 
of  purchase 
moneys. 


9.  And  I  hereby  moreover  decl.4lRE,  that  the  said  (trustees) 
and  the  survivor,  his  executors  or  administrators,  or  other  the 
trustees  or  trustee  for  the  time  being  of  this  my  will,  do  and  shall 
stand  and  be  possessed  of  the  moneys  to  be  received  by  them  or 
him  from  the  sale  or  sales  hereinbefore  directed  to  be  made  of  my 
said  freehold  and  copyhold  hereditaments  and  premises,  and  of 
such  rents  and  profits  as  may  have  been  received  by  them  in  the 
meantime. 


Practical  (J)  This  clause  should  never  be  omitted,  because  in  some  cases  purchasers 

observations.  are  obliged  to  see  to  the  application  of  the  purchase-money,  as,  for  example,  where 
lands  are  devised  to  be  sold,  and  the  proceeds  applied  in  the  payment  of  debts 
which  are  scheduled,  or  set  out  in  the  will,  unless  the  will  contains  an  express 
clause  to  the  above  effect :  {Page  v.  Adams,  10  L.  J.,  N.  S.  107.)  But  if  the  lands 
are  devised  for  the  payment  of  debts  generally,  or  upon  trust  to  pay  debts  and 
legacies,  then,  the  trustees  may  always  sell  in  order  to  pay  them,  so  that,  unless 
the  particular  debts  are  specified,  the  purchaser  is  from  necessity  and  general 
convenience  exempted  from  the  obligation  of  seeing  to  the  application  of  the 
purchase-money:  (3  Prest.  Abs.  360;  1  Hughes  Pract.  Sales,  18,  259,  2nd  edit.; 
Humble  v.  Bill,  1  Eq.  Ca.  Abr.  345;  Smith  v.  Gvyon,  1  Bro.  C.  C.  186; 
Williamson  v.  Curtis,  3  Bro.  C.  C.  96 ;  Barker  v.  Duke  of  Devonshire,  3  Mer. 
310.)  In  this  clause  of  indemnity  to  purchasers,  instead  of  setting  out  the  names 
of  the  trustees,  it  will  be  better  to  say  that  the  receipt  or  receipts  of  the  trustees 
or  trustee  for  the  time  being  shall  be  sufficient  discharges ;  for  if  the  names  of 
the  trustees  be  inserted,  then  every  trustee  who  has  accepted  the  trust  must  join 
in  the  receipt  of  the  purchase-money,  although  he  may  have  released  his  estate 
to  the  other  trustees;  because,  notwithstanding  the  release  of  the  legal  estate  to 
his  co-trustees,  he  cannot  delegate  the  personal  trust  and  confidence  reposed  in 
him.  But  a  clause  arranged  as  above  will  render  it  unnecessary  for  a  trustee 
who  has  released  to  join  in  any  receipt.  And  there  cannot  be  the  slightest 
ground  to  contend  that  a  personal  trust  or  confidence  was  given  to  the  trustees 
named  in  the  instrument  creating  the  ])ower,  and  therefore  the  receipt  of  the 
trustees  acting  in  the  trusts  for  the  time  being  would  satisfy  both  the  words  and 
the  spirit  of  the  clause. 
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lOi  Upov  TBU8T  in  the  fint  place  to  retain  all  fuch  ooata,  Wiua 

charges  and  expenaea  aa  thej  or  he  shall  have  incurred  in  or  about  lu.  L 

the  «de  or  aalea  hereinbefore  directed  to  be  made,  or  in  reUtion  ^,Jr.~^ 

thereto;  and  [hbbb  continue  tnutsA  .'^'**^. 


U.  Pbovidbd  always,  and  I  hereby  direct  and  declare  tluit  ^r^ifj'rii 

in  case  any  person  hereby  api>ointed  or  to  be  ap|>ointed  a  trustee      .7~~ 

To  dcinjr 
be  now  dead,  (A)  or  shall  hereafter  die,  ur  continue  to  rcoide  out  mmmmut 

the  United  Kingdom  for  the  space  of  more  than  twelve  calendar  -»„--. 

uionths,  or  shall  become  a  bankrupt,  or  take  the  benefit  of  any  act  tnuftaw. 
or  acts  for  tlio  relief  of  insolvent  debtors,  or  disclaim,  neglect,  refuse 
or  become  incapable  to  act,  or  desire  to  retire  from  the  office,  it 
shall  be  lawful  for  the  trustees  or  trustee  hereby  appointed,  whether 
they  shall  Imve  accepted  or  renounced  the  aforesaid  trust,  (/)  or 
in  case  of  their  default  or  refusal  so  to  do,  for  the  acting  trustees 
or  trustee  for  the  time  being  of  this  will,  or  the  executors  or  ad- 
ministrators of  the  last  acting  trustee,  or  if  there  be  no  such 
person,  for  my  acting  executor  or  administrator  to  appoint,  by 
writing,  a  new  trustee  or  trustees  in  the  stead  of  such  trustee  or 
trustees  so  dead,  or  so  dying,  continuing  to  reside  out  of  the 
United  Kingdom,  becoming  bankrupt  or  insolvent,  or  disclaiming, 
neglecting,  refusing  or  becoming  incapable  to  act,  or  desiring 
to  retire  irom  the  office  as  aforesaid.  And  immediately  upon 
such  appointment,  all  the  said  trust  estate  and  premises  shall  be 
forthwith  conveyed,  assigned  and  assured  so  and  in  such  manner 
as  that  the  same  may  be  lawfully  and  effectually  vested  in  such 
new  trustee  or  trustees,  either  jointly  with  the  surviving  or  con- 


(it)  As  »  will  DOW  qMsks  fron  the  testator's  death  and  not^  at  formeriy,  from  pmetinU 
the  time  it  was  oMids,  it  baoouMS  naciessaiy  to  provide  fur  the  erent  of  a  tiuslsa  mbmU. 
djtog  is  his  llfcliae. 


(0  In  this  danas  tiM  origtaal  tnislacs  should  alwavs  be  authorisod  to  exweiss  rieaiiial 
the  power.  ooCwithstaadbB  tbej  mqr  hare  pBaoaDoaa  the  tmala ;  for,  in  a  lals  i 
CMC  (Hkmrp  V.  SAarp,  3  B.  &  A.  406),  where  tbe  power  direeted  that  in  omo 
either  of  IM  triiilees  appolatad  hj  the  erill  should  dio,  or  be  desiroas  of  beiaf 
dtecharRed  tnm  the  tresis*  4a.,  it  shooki  be  Uwrol  for  tbe  sorrirora  or  eoreivor 
of  tbe  tiuatses  so  aeimff  la  iba  trasi  wherein  that  vecaacy  aboold  oecor,  or  far 
the  cxeeutors  or  admiiuMators  of  tbe  last  sonrtTiaic  trustee,  to  aMioiaS  others 


it  was  boldea  tbal  tbe  appoiatoMal  of  tho  new  tnMless  by  tha 
who  bad  laaonoead.  was  had,  it  brinn  tbottxhl 
the  eoalimthig  InNloes,  aod  did  not  extend  to 


.1^ 
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Wills. 

No.  I, 

Will  devising 
Freehold 


tinuing  trustee  or  trustees,  or  solely,  as  the  case  may  require,  to 
the  uses,  upon  the  trusts,  and  for  the  ends,  intents  and  purposes 
hereinbefore  declared.  And  every  instrument  expressed  to  be 
made  in  pursuance  of  the  aforesaid  power,  and  not  appearing  on 

ILStQitCS    to    OG  1  •  -I  1 

Sold,  and  Power  the  face  of  it  to  be  invalid,  shall,  though  not  so  made,  be  valid  and 
qfCopy/wlds.  effectual  for  all  purposes  other  than  the  exoneration  of  the  parties 
*""■  to  the  making  thereof  from  responsibility.  And  that  every  such  new 
trustee  or  trustees,  either  before  or  after  such  conveyance  and  assign- 
ment, shall  and  may  have  and  exercise  the  same  powers  as  if  he  or 
they  had  been  originally  appointed  a  trustee  or  trustees  by  this  my 
will,  {m)  And  that  no  trustee  hereby  appointed  or  to  be  appointed 
as  aforesaid  shall  be  responsible  for  the  acts,  deeds  or  defaults  of  any 
co-trustee  or  co-trustees,  nor  for  moneys  received  under  receipts 
in  which  they  shall  join  only  for  conformity,  (n)  nor  be  accountable 


Mere  appoint- 
ment to  the 
office  does  not 
constitute  a 
complete  trust. 


Practical 
remarks. 


(m)  This  provision  is  rather  an  important  one,  as  it  has  been  held,  that  a  mere 
appointment  does  not  constitute  the  appointee  complete  trustee,  and  that  he 
cannot  act  as  such  until  the  whole  trust  estate  is  actually  become  vested  in 
him  by  a  conveyance  or  transfer  of  the  trust  estates:  (Warburton  v.  Sandys, 
14  Sim.  622 :  and  see  Bennett  v.  Burgis,  5  Hare,  295.) 

(n)  This  provision,  although  it  purports  to  be  an  indemnity  to  trustees,  is 
a  mere  formal  clause,  to  which  a  court  of  equity  pays  no  attention,  and  does  not 
in  any  way  relieve  them  from  their  equitable  reponsibilities,  nor  afford  any 
further  protection  than  they  would  be  entitled  to  if  it  had  been  left  out  of  the  will 
altogether ;  and  yet,  as  this  doctrine  does  not  seem  to  be  known  to  the  unpro- 
fessional part  of  the  community,  few  trustees  would  consent  to  act  if  they  were 
informed  that  this  clause  was  omitted,  relyinp:,  as  they  f?enerally  do,  upon  the  erro- 
neous protection  it  professes  to  afford  them.  The  responsibilities  of  trustees  are,  in 
fact,  so  great,  that  it  is  surprising  persons  who  are  really  cognizant  of  them  can 
be  found  to  accept  so  thankless,  troublesome,  unprofitable,  and  dangerous  a 
duty;  there  being  so  many  ways  by  which  a  trustee,  without  any  default  on  his 
part,  may,  by  the  misconduct  of  his  co-trustee,  incur  liabilities  which  may  involve 
him  in  heavy  expenses,  if  not  in  utter  ruin.  Thus,  if  a  trustee  on  a  representation 
by  his  co-trustee  that  money  is  wanted  to  carry  on  the  affairs  of  the  trust,  joins  in 
a  power  of  attorney  for  the  sale  of  stock,  or  in  the  reconveyance  of  a  mortgage, 
and  permits  the  proceeds  to  go  into  the  hands  of  the  latter,  a  clause  to  the 
above  effect  would  not  exonerate  the  concurring  trustee  from  seeing  to  the 
apphcation  of  the  trust  moneys:  (Bnce  v.  Stokes,  11  Ves.  510;  Bone  v.  Cook, 
3  Sim.  271 ;  and  see  Bartlett  v.  Hodgson,  1  T.  R.  42.)  Nor  is  there  any 
instance  in  which  a  clause  of  indemnity  can  be  safely  relied  upon  to  exonerate  a 
trustee  who  joins  in  a  receipt  from  the  responsibility  he  therefore  incurs,  although 
not  one  penny  of  the  money  actually  passes  through  his  hands ;  nor  in  any  case, 
in  which  he  would  otherwise  be  accountable,  will  a  clause  of  this  kind  relieve 
him  from-  such  responsibility.  It  seems,  however,  that  if  a  trustee  by  the 
direction  or  with  the  consent  of  the  cesiuis  que  trust,  permits  his  co-trustees 
to  get  the  trust  moneys  in  his  hands,  who  was  afterwards  to  misapply  the  same, 
the  concurring  trustee  would  not  be  liable  to  account  for  these  moneys,  or  at 
any  rate  would  not  be  accountable  so  far  as  the  cestuis  que  trust,  who  consented 
to  such  receipt  of  the  moneys  by  the  co-trustee,  are  concerned.    Neither  is  a 


MODttV  OUaVBIAVOOMk  Ml 

for  the  ioBufficiency  of  any  banker,  broker,  attorney,  soBcttor,      Wat*, 
agent,  auctioneer,  or  any  other  person  or  perBona  whomsoever  with       lu.  l 
whom  any  of  tho  trust  moneys  may  be  deposited  for  safe  oastody  nTnfTTfr^ 
or  otherwise,  or  who  may  receive  the  same  in  the  coarse  of  the   ^^V'"'' 
ezeoation  of  the  aforesaid  trusts ;  nor  for  the  insufficiency  of  any  aoU,mdPtmtr 
stocks,  funds  or  securities,  or  of  the  title  of  any  estates  whereupon    ^ci^jWii 
the  said  moneys  may  be  invested ;  nor  for  any  other  loss  or  damage 
that  may  happen  or  arise  of  or  to  all  or  any  part  of  the  said  trust 
moneys  and  premises,  unless  through  the  wilful  neglect  or  default 
of  such  trustees  respectively.     And  that  the  present  or  any  future 
trustees  or  trustee  shall  and  may  reimburse  themselves  and  each 
other  out  of  the  said  trust  moneys  and  premises,  or  out  of  any 
moneys  that  may  come  to  their  respective  hands,  all  costs,  charges 
and   expenses  to  be  incurred  by  them  in  the  execution  of  the 
aforesaid  trusts,  or  in  relation  thereto.(o) 

12.  And  I  hereby  nominate  and  appoint  the  s^d  {trustees) 
joint  executors  of  this  my  will. 

13.  And  lastly,  I  hereby  revoke  all  wills,  codicils,  testamentary  ct«M«  of 
dispositions  and  appomtmcnts  whatsoever  by  me  at  any  time  or 
times  heretofore  made,  and  do  declare  this  to  be  my  last  and  only 
will  and  testament 

In  witness  whereof,  I  the  said  {testators  name)  have,  to  this  my 
last  and  only  will  and  testament,  contained  in  this  and  the  seven 
preceding  sheets  of  paper,  to  the  first  seven  thereof  my  hand, 


troatce  liable  who,  with  the  ooiuent  of  all  the  parties  inteKStod,  lets  the  nooej 
Kuwin  in  the  hand*  of  a  pcnon  who  becomes  insolrent:  (Am*  v.  WUUtmi, 
1  De  Gcz  &  8.  314.)  So.  in  the  ease  of  an  attonry,  who  had  oart  of  the  tnMl 
funds  In  his  hands  beoominff  insohrent,  a  trastoe  will  not  be  tfiarfieable  if  tiia 
buainsM  was  tnnsaotod  in  the  ordinary  manner,  without  any  etrewnslanoe  to 
show  wwrttlhw  And  in  crrtain  cases,  also,  where  a  loss  is  oecssinnrd  by  the 
ftuluM  Of  baaksn  with  whom  money  is  depoaited.  the  raU  of  erniity  is.  that 
wtee  the  dsporilwas  onds  ftooi  asusssitj,  ot  comfonBaUy  to  Um  eonoMii 
QSi^  of  mankind,  a  tfusiss  er  sssoator  making  su^  deposit  wiD  ac*  ba 
lespoosible  for  the  loss :  (see  15  L.  T.  530.) 

(o)  This  clause  is  quite  surplusane,  aa  trustees  hare  a  right  to  retain  all 
eosts  whstfasr  it  bs  inssrtsd  or  not 
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CONCISE   PRECEDENTS  IN 


Wills. 

No.  I. 

WUl,  devising 

Freehold 

Estates  to  be 

Sold,  and  Power 

of  Sale 

of  Copyholds. 


and  to  this  eighth  and  last  my  hand  and  seal,  this 
of  18     .{p) 

(L.  s.) 
(  Testator's  signature.) 


day 


Signed,  sealed,  published  and  declared  by  the ' 
within-named  {testator's  name),  the  testator, 
as  and  for  his  last  and  only  will  and  testament, 
in  the  presence  of  us,  present  at  the  same  time,  )■ 
who,  in  his  presence,  in  the  presence  of  each 
other,  and  at  his  request,  have  hereunto 
subscribed  our  names  as  witnesses. 


[Here  insert  names  of  two  witnesses.l 


( jo)  The  date  should  always  be  inserted  in  the  will ;  for  although  not  actually 
necessary  to  its  validity,  still,  if  two  wills  should  be  found,  neither  of  them 
bearing  any  date,  and  it  cannot  be  shown  by  extrinsic  evidence,  which  was  the 
last  executed,  both  must  be  void  for  uncertainty  :  {Phipps  v.  Earl  of  Anglesea, 
7  Bro.  P.  C.  443,  edit.  Toml.) 


MODBHif  comriYAiicuio 
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No.  II. 


UKNKRAL  OEVISK  OF  REAL  AND  PERGONAL  ESTATE  (EXCEPr 
COPYHOLDS)  UI»UN  TRUST  lO  SELL  Wmi  POWER  TO  ADJUST 
ACCOUNTS.  COMPROMISE  DERI'S,  OR  REFER  TO  ARBITRATION. 
DECLARATION  AS  TO  ESTATES  VESTED  IN  TESTATOR  BY 
WAY  OF  MORTGAGE,  AND  INDEMNITY'  TO  PURCHASERS.  Le. 


1.  (fcoenl  devUe  of  red  eatota. 
3.  Geoeiml  bcquect  of  penonaltj. 
■1.  Hftbmdum  to  tfoalMg. 
i.  Upon  truft  to  mIL 


5.  Power  for  tnut«M  to  a^Joit   me- 

cuunU,  aoil  refer  to  arbitration. 

6.  As  to  estates  vested  in  testator  in 

trust  or  bj  waj  of  uiortga^ie. 

7.  Thutess*  reoeipta  to  be  sufficient 

dbflharge*. 


[Commence  wUias  in  last  precedent^  clause  1.] 

1.  I  GIVE,  DivisE  AWD  BEQUEATH  unto  (tnuteet),  their  heirs,  Gw-wUwIss 

of  tml  cslaU. 

exccutoH}  anil  adroiniatrators,  all  and  singular  my  freehold  and 
laMehold  property,  and  all  other  my  real  eoUte  whataoever,  except 
my  copyhold  or  cuHtoinory  estate,  and  whether  in  poiseasioD, 
reversion,  renminder  or  expectancy,  and  whether  vested  or  con- 
tingent, or  which  I,  or  any  other  person  or  persons  in  trust  for 
me,  or  for  niy  bcneBt,  is  or  are  seised  of,  or  are  entitled  to,  or 
over  which  I  have  a  power  of  apiwintment  (including  also  all  such 
estates  as  are  Tested  in  me  in  trust,  or  by  way  of  mortgage),  (a) 
with  tlieir  appttrteiMtncea. 

(a)  Wbsa  a  laalMor  iaISDds  to  mas  snob  aaMaa  as  an  vaalad  in  him  bj  wn  IVapbtj  if  «■ 
of  HMiHgaiia.  il  will  ahr^jra  ba  advinhla  to  daviaa  tham  «spraaalv.  for  aitbooirfi  •Mfm^  ^mIm 
aaeb  propettj  will  pass  andcr  a  gfncral  deriaa  of  landa  (8tr  71— m  LtKlstaa**  «f  «<aiM 
CMT.  3  \  entr.  3!^1 ;  MmHom  v.  Smith,  1  P.  Wma.  IDS ;  ^P^  SufJaea.  •  Vaa.  T****** 
147).  ttolcas  a  ouotiary  iotaottuo  caa  ba  ooUaded.  a  nUa  arbiah  ailaiadla  sqiiaHy  *■■•"•  ^  *"J 
to  oopgrboM  aa  to  fraaheld  aatatas,  H  ia  batter,  if  poaaiblc  to  ntataot  ntf  "■"*«•' 
f|uaaliena  firoca  baiaff  laiaad  vpoa  Mm  aal^faol.    In  tbe  easa  of  W sabold  aalalaa 
bald  bj  wajr  of  mortgage,  this  is  tba  aorv  paiticolariy  oeoaassry.  as  it  saeoM  tbcf 
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CONCISE   PRECEDENTS   IN 


Wiijia. 

No.  II. 

General  Devise 

of  Real 

and  Personal 

Estate. 

General  bequest 
of  personal 
estate. 

Habendum  to 
trustees. 


2.  And  also  all  my  goods,  chattels,  moneys,  securities  for 
money,  credits,  and  all  and  singular  other  my  personal  estate  and 
effects  whatsoever  and  wheresoever,  which  I  or  any  person  for  my 
benefit  shall  be  possessed  of  at  the  time  of  my  decease. 

3.  To  HOLD  all  and  singular  ray  said  real  and  personal  estate 
unto  and  to  the  use  of  the  said  {trustees),  their  heirs,  executors, 
administrators  and  assigns,  according  to  the  respective  natures  and 
qualities  of  the  said  premises,  upon  the  trusts,  and  for  the  ends, 
intents  and  purposes  hereinafter  declared  (that  is  to  say), 


Upon  trust  to 
sell. 


4.  Upon  trust  that  the  said  {trustees),  or  the  survivor  of  them, 
his  executors  or  administrators,  or  other  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  do  and  shall,  as  soon  as  conveniently 
may  be  after  my  decease  (but  as  to  any  estates  to  which  I  may  be 
entitled  in  reversion,  remainder  or  expectancy,  not  until  the  same 
shall  fall  into  possession,  unless  my  said  trustees  or  trustee  shall 
deem  a  prior  sale  advisable),  to  sell  and  convert  into  money  all 
such  parts  of  my  said  trust  estate  and  premises  as  shall  not  consist 
of  money,  and  do  and  shall  collect  and  get  in  such  part  of  my  said 
trust  estates  and  premises  as  shall  consist  of  money  belonging  or 
owing  to  me  at  the  time  of  ray  decease,  {b)  [Add  here  power  to 
sell  copyholds,   as   in   last  precedent,   clause   5,   p.    634,  and   see 


will  fall  under  the  rule  laid  down  in  Rose  v.Barllett  (Cro.  Car.  293),  that  lease- 
holds for  years  will  not  pass  under  a  {general  devise  of  lands,  unless  the  testator 
has  no  other  lands  upon  which  the  will  may  operate ;  hut  if  rnortj^afjes  of 
leaseholds  would  not  pass  to  trustees  of  the  will  under  the  terms  of  a  general 
devise  of  real  estate,  the  legal  estate  would  become  vested  either  in  the  executors 
or  administrators  cum  testamento  of  the  testator  as  part  of  his  personal  estate. 

Whether  mortgaged  lands  will  pass  under  a  devise  of  securities  for  money 
will  depend  in  a  great  measure,  if  not  entirely,  upon  the  words  of  limitation 
lau'is  will  pass    annexed  to  the  bequest.     Thus,  for  example,  a  bequest  of  securities  for  money 
under  a  bequest  lijnitej  to  trustees,  their  executors  and  administrators,  would  negative  the  intent 
01  securities  tor  ^^  ^^^^  ^^^  ^^^^  because  limited  in  a  course  of  representation  through  which 
estates  of  inheritance  are  incapable  of  being  transmitted:  (I  Hughes  Pract. 
Mort.  24.)     But  if  limited   to  a  man  and  his  heirs,  or  to  a  man,  his  heirs, 
executors  and  administrators,  the  word  '■'heirs"  annexed  to  the  devise  in  the 
one  case,  and  preceding  the  limitation  to  the  personal  representatives  in  the 
other,  will  indicate  a  sufficient  intent  to  pass  the  legal  fee  under  a  devise  of 
securities  fur  money,  and  this,   it  seems,  notwithstanding  it  be  coupled  with 
bequests   of  personal  estate:   (Renvoise   v.  Cooper,  6  Mad.    371;    Mather   v. 
Thomas,  2  Bing.  43 ;  Barber  v.  Symons,  ib.  454.) 

{b)  As  to  the  propriety  of  creating  a  power  of  sale  of  copyholds  instead  of 
devising  the  same  upon  trusts  for  sale,  see  ante,  p.  634,  note  (e). 


Whether 
mortgaged 


money. 
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iiote(f),  p.  634;  Add  AI-SO  fwrrr  for  truMtett  to  entrr  into  toH-  Wituu 
traHs,  huy  in  and  rr$eU  trust  premises ^  as  in  last  prereilent,  claUMS  6,  Ka^  IL 
p.  635.J  OmHrtiPmim 


5.  And  I  I1EREBT  AUTiioiuzB  AND  EMPOWER  iny  Said  trustees       ^ 
or  truittet*  for  tho  time  being,  in  their  ur  his  discretion,  to  wind  up,        '-~ 
Mttle  and  adjust  all  my  accounts,  and  also  to  com{)Ound  or  oom-  wmmmu 
pronuM  any  debt  or  debts,  arrears  of  rent,  and  all  other  sums  of  ^  ,,|^ 
money,  claims  or  demands,  due  and  owing  to  mc,  and  also  to  give 
time  for  payment,  or  take   personal  or  other  security  for  such 
payment,  and  also  to  refer  to  arbitration  or  otherwise  to  adjust  any 
question  in  dispute  that  may  arise  in  relation  thereto;  or  respecting 
any  debt,  claim  or  liability  that  may  be  owing,  or  claimed  to  be 
owing,  by  or  to  or  from  me  to  any  person  or  persons  wbomsoeTer, 
and  whether  or  not  there  sliall  be  any  legal  proof  of  such  debt, 
claim  or  liability,  (e) 


6.  And  as  to  all  such  estates  as  are  vested   in  me,  upon  As  to  i 
TRUST  to  dispose  of  the  same  according  to  the  trusts  thereof;  tMaiar  i* 
and  as  to  all  such  eatatee  as  are  now  vested  in  me  by  way  of  ^r^^^^ 
mortgage,  upon  trust  that  my  said  trustees  or  trustee  for  the 

time  being  do  and  sludl  assign  aud  dis{x>se  of  the  same  nspeetivelj, 
when  and  as  the  principal  moneys  and  interest  thereby  secured 
shall  be  paid  oflf;  and  do  and  shall,  as  soon  as  conveniently  may 
be  after  my  decease,  call  in  and  receive  the  princi|)al  moneys 
and  interest,  and  other  moneys  which  shall  be  due  thereon 
respectively. 

7.  And  I  nutEsr  declare  that  the  receipts  in  writing  of  my  imtM.' 
said  tnistees  or  trustee  for  the  time  being  sluiU  be  an  effectual  rafiiint 
discharge  for  all  moneys  therein  expressed  to  bo  received  by  them  **''^*^**' 
l>y  virtue  of  any  of  the  trusts  or  powers  herein  contained,  and  shall 
effectually  exonerate  the  person  or  perMMis  paying  such  moneys 

from  all  responsibility  with  respect  to  the  application  thereof. 
[Add  /w«0«r  to  change  irustees,  as  m  last  preeodemt,  clause  11, 
p.  637.] 

(c)  Tht*  dauM  is  a  rrrj  impofttnt  one,  as  it  rnsbirs  tb«  trustees  to  use  a 
discrrttoiuur^  p«iwrr  which  mAjr  b«  advanUKrous  to  the  r«t«t«,  whilst,  at  the 
■MM  timr,  tt  rrlievc*  tb«iB  ftwa  brian  iwpaasihto  for  any  Iomts  to  whieh  Ihcy 
may  be  hahle  for  oot  banof  acted  asMrdiof  to  tbe  strict  Irttcr  of  tbs  hv. 

VOL.  M.  2   T  • 
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No.  III. 


SHORT  FORM  OF  A  WILL  DEVISING  REAL  AND  PERSONAL 
ESTATE  UPON  TRUSTS  FOR  SALE,  WITH  USUAL  INDEMNITY 
TO  PURCHASERS. 


1.  General  bequest  of  real  and  per- 

sonal estate. 

2.  Trust  for  sale. 


3.  Power  to  sell  upon  credit. 

4.  Indemnity  to  purchasers. 


[Commence  as  in  precedent.  No.  T.,  clause  1,  ante,  p.  632.] 

General  bequest      1.  I  GIVE  AND  BEQUEATH  all  my  real  and  personal  estate  unto 
peraond  estate.  ^^^  ^o  the  use  of  {trustees),  their  heirs,  executors,  administrators 

and  assigns,  according  to  the  respective  natures  and  qualities  of 

the  said  premises. 

Trnrt  for  sale.  2.  IJPON  TRUST  that  they  the  said  {trustees'),  or  the  survivor  of 
them,  his  executors  or  administrators,  or  other  the  trustees  or  trustee 
for  the  time  being  of  this  my  will,  shall,  with  all  convenient  speed 
after  my  decease,  collect  all  moneys  owing  to  my  estate ;  and  I 
hereby  empower  my  said  trustees  or  trustee  to  refer  to  arbitration 
any  dispute  that  may  arise  concerning  any  debts  claimed  to  be  owing 
to  or  by  me,  and  also  to  compound  any  debt  or  debts  owing  to 
me,  or  give  time  for  the  payment  thereof,  or  take  security  for  the 
same,  without  being  responsible  for  any  loss  that  may  be  thereby 
incurred ;  and  also  on  their  or  his  discretion  to  pay  any  debt 
claimed  to  be  owing  by  me,  notwithstanding  the  want  of  any  legal 
evidence  in  support  thereof;  (a)  and  I  also  direct  my  said  trustees 
or  trustee  to  sell  all  my  real  estates,  whether  freehold  or  leasehold, 

(a)  See  observations  as  to  propriety  of  inserting  a  clause  of  this  kind,  ante, 
p.  643,  note  (c). 
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«ad  alao  to  coDTert  into  mooej  all  suoh  parU  of  mj  peraonal      ^tu^ 
Mtete  M  thall   bo  Mleable;   and   I    hereby  cmixiwcr  my  Mid      )f«.iu. 
tivtloet  or  triMteo  to  tell  my  real  and  {leraonal  estate  by  public  skartKim^* 
auction  or  private  contract,  and  alto  to  enter  into  all  «uch  con-    ^^"^^^ 
tracta  re«|>ecting  euch  sale*  as  they  or  he  may  deem  cxiK^lient,  PrrmmlEttttt. 
and  to  buy  in  and  resell  the  whulo  or  any  (wrt  uf  my  said  trust 
Mtale  and  premises,  without  being  responsible  for  any  loss  that 
may  be  incurred  in  consequence ;  and  also  to  convey  and  assure 
the  aaid  trust  estate  and  premises,  when  sold,  to  the  purchaser  or 
porduMan  thereof,  or  to  such  uses  as  he  or  they  ohall  direct. 

3.  And  I  also  empower  my  said  trustees  to  sell  any  part  of  P******* 
my   aaid   personal   estates   (except   my  leasehold   estates)  upon 

cndit.  {b) 

4.  And  I  iieukbt  i>eclake  that  the  receipts  of  my  said  trustees  I*A«ity  (• 
or  trustee  shall  exonerate  the  parties  taking  the  same  from  the  pay- 
ment  of  all  moneys  therein  expressed  to  be  received,  or  from  seeing 
to  the  application  thereof.     [Add  power  to  change  trustees,  ut  ante^ 
Na  I.,  clause  1 1,  pw  637.] 


(h)  lliis  eUu*e  it  an  iropoHsnt  one.  for  without  It  s  trustee  or  executor  who 
opoo  credit  reader*  himaelf  |>er«oiuUlj  rrtpootible  for  the  debt. 


2  T  8 


646 


CONCISE   PRECEDENTS  IN 


No.  IV. 


DEVISE  OF  AN  ADVOWSON,  OF  WHICH  THE  TESTATOR  IS 
INCUMBENT,  UPON  TRUST  TO  PRESENT,  AND  THEN  TO 
SELL.(a) 


1.  Recital  that  testator  is  incumbent, 

and  also  the  owner  of  the  ad- 
vowson. 

2.  Devise  of  same  to  trustees. 

3.  Upon  trust  to  present  A.  B. 

4.  In  case  of  his   death,  refusal  or 

incapacity,     to     present   some 


clergyman  of  the  age  of  sixty 
years  or  upwards. 

5.  After  the  party  presented  shall  be 

inducted  into  the  living,  to  sell 
the  advowson. 

6.  Power  for   trustees    to   enter  into 

contracts,  buy  in  and  resell  the 
premises,  and  convey  the  same 
to  purchasers. 


[Commence  as  in  precedent  No.  L,  clause  1,  ante,  p.  632.] 
Recital  that  i    "Whereas  I  am  entitled  to  the  fee  simple  and  inheritance  of 

testator  is  ^ 

incumbent,  and  the  advowson  or  right  of  presentation  of  the  rectory  of  parish 

also  the  owner       iipot-»  •         ^  /»-r»  i  ii_ 

of  the  advowson.  church  of  St.  P ,  in  the  county  of  B ,  and  am  also  the 

present  rector  or  incumbent  thereof. 


Devise  of  same 
to  trustees. 


2.  Now  I  DO  HEREBY  GIVE  AND  DEVISE  unto  (trustees)  and  their 
heirs,  all  that  the  aforesaid  advowson  and  right  of  presentation, 
with  all  and  singular  the  privileges  and  appurtenances  thereunto 


Practical  (a)  As  an  advowson  cannot  be  sold  during  an  avoidance,  the  best  plan,  where 

suggestions.  the  testator  is  both  patron  and  incumbent,  is  to  direct  the  trustees  to  present 
some  person  of  advanced  age,  and  when  he  is  inducted  into  the  living  to  sell. 
The  trustees  should  be  careful  not  to  involve  themselves  in  any  simoniacal 
contract  with  respect  to  the  resignation  of  any  person  they  may  present  in  favour 
of  any  purchaser  or  his  nominee,  as  an  act  of  this  nature  would  be  a  clear  breach 
of  trust,  which  no  pecuniary  advantage  that  might  thereby  result  to  the  trust 
estate  would  extenuate. 
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bekmgiog,  to  hold  unto  and  to  the  ate  of  tbcro,  their  hein  and  ^'"^^ 
■iiigM  for  ever,  upon  tbo  tnutt,  and  for  tho  omU,  int«nt«  am]  Mo.  tv. 
purpotM  hawiaiftar  dookred  (that  is  to  tay),  DmuT*/  m 


3.  Upon  trust  that  the  said  {tnuteti),  and  the  survivor  of  **J  rjJJJJT '' 

tbam,  his  executors  or  administrators,  or  other  the  trustees  or  ^     

(nittoe  for  the  time  being  of  this  mj  will,  do  and  shall,  with  all  ^rmM  H  & 
eonvenient    speed    after    my  decease,  present    my  friend,  tho 
Reverend  {A,  B.)  to  tho  said  rectory,  in  order  that  he  may  be 
instituted  and  inducted  incumbent  thereof;  and  in  case  of  the 

death,  refusal  or  incapacity  of  the  said  {A.  /?.),  then  to  be  pre- 
sented to  the  said  rectory,  then — 

4.  Upon  trust  that  my  said  trustees  or  trustee  for  the  time  faw-ofto 
being,  do  and  shall  before  the  expiration  of  six  months  from  the  ineaiactty,  to 
time  of  ray  decease (6)  present  to  the  said  rectory  or  {mrish  ^***"^**  liimiwM  if 


some  other  fit  {lerson  who  shall  be  of  the  ago  of  sixty  years  or  J^|^^*J^  ^ 
npwards,  so  and   in   such  manner  as  that   such  person  may  be  apwdt. 
instituted  and  inducted  incumbent  thereof. 

5.  Am>  i  IIBBEBT  DIRECT,  that  when  ond  as  soon  as  the  said  ^*«*^P"S' 
{A,  B*)  shall  be  presented,  instituted  and  inducted  to  the  said  u  iaimttai  bie 
rectory,  or  in  ease  of  his  death,  refusal  or  incapacity,  then  and  as  ^n  ^^ 
soon  as  such  fit  person  as  aforesaid  shall  be  presented,  instituted  '^^ 
and  inducted  as  aforc^id,  that  my  said  trustees  or  trustee  for  the 
time  being  shall,  with  all  convenient  speed,  make  sale  and  ab- 
solutely dispose  of  the  said  advowson  and  right  of  presentation  of 
and  in  the  said  rectory,  by  public  auction  or  private  contract,  for 
such  price  as  my  tud  tnuteea  or  trostee  shall  deem  reasonable. 


6.  And  I  nBR£BT  authorize  and  empower  my  said  tnuteei 
or  trustee  for  the  time  being  to  enter  into  all  such  stipuUtions  or  •"*****' 
agreements  as  to  the  title,  or  tho  expenses  of  and  incident  to  the  k  aai  mA 
deduction,  examination  or  proof  thereof,  AND  also  to  buy  in  and  ^g^  ST^^ 
resell  the  said  advowson,  and  to  alter,  vary  or  rescind  the  tennt  ****.** 


(ft)  Ths  trintsM  orasl  bs  osrtful  to  piMent  within  ths  six  omoIIm,  oIlMrwtss,  ^*  "'"^T. 
should  a  lapss  bs  iaeoifsd  Ihstsby,  Ikcgr  vtU  be  rsspoMible  fbr  ths  eoosa-  ZHHH^ll 
qucooes  oi  Utsir  nsglspt.  ' ^ 
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No.  IV. 

Devise  of  an 
A  di:oirson 


of  any  contract  which  shall  or  may  have  been  entered  into  for  the 
sale  thereof,  without  being  responsible  for  any  loss  that  may  be 
thereby  incurred;  and  also  to  execute  all  such  conveyances  and 
assurances  as  may  be  deemed  necessary  for  the  purpose  of  con- 
the  Testator  is  vcying  and  assuring  the  said  advowson  to  the  purchaser  or 
Jncumbent.  purchasers  thereof,  or  to  such  uses  as  such  purchaser  or  pur- 
chasers shall  direct  or  appoint.  [Add  power  to  give  receipts^ 
ut  ante,  No.  II.,  clause  7,  p.  643  ;  and  also  power  to  change 
trustees,  utantCf  No.  L,  clause  11,  p.  637.] 


MOOBKK  COMVKYANCINO. 
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No.   V. 


CHARGE  OF  RKAL  ESTATE  IN  AID  OF  THE  PERSONALTY.(fl) 


Diraotion  that  in  case  the  personal 
•■tote  aball  prove  insufficient  for 
th«  pajmantof  debut  ami  legacy, 
the  real  artata  aball  be  charged 
with  the  defloieDey. 

Trustees  to  raise  the  same  by  aala 
or  mortgage. 


3.  Trusteea*  leedpC  to  be  a  sufficient 

discbarge. 

4.  Trustees  empowered   to   raise  the 

money,    although    the    personal 
estate  should  nut  be  got  in. 


I.  And  my  will  l->  and  I  UEitKnr  direct,  that  in  case  my  DineUonUimt 
personal  estate  slrnll  be  insufficient  for  the  puri>o8e  of  the  payment  panMui  ««ut« 


(a)  By  the  common  law,  the  real  estates  of  a  deceased  person  were  not  liable  What  will 
to  his  simple  contract  debts,  or  even  to  his  debts  by  specialty,  excepting  where  fl»«nt«  ^^ 
the  heir  was  expressly  bound ;  and  even  the  claim  of  a  specialty  debtor  might  «»i*te  with 
hare  been  defeated  by  deviling  away  the  lands,  until  the  statute  3  &  4  W.  &  .M.  ^^"^ 
c.  M.  ipiTe  the  wedalty  debtor  a  right  of  action  against  the  devisee  concurrently  ''B'""' 
with  the  heir.     The  statute  47  Cieo.  3,  c.  74,  also  went  a  step  further  than  tbia, 
by  letting  in  the  claims  of  simple  contract  creditors  of  a  deceased  owner  of  real 
eatates,  who,  at  the  time  of  his  death,  was  amenable  to   the  bankrupt  laws : 
{HUekfm  V.  Bennett,  4  Mad.  180);  and  by  statute  3  &  4  Will.  4,  c.   104,  it  is  StataU  S  4  4 
provided,  that  after  the  29th  day  of  August,  1833,  when  any  person  should  die  Will.  4,c.  104. 
Mieed  or  entitled  to  any  real  estate,  which  he  should  nut  by  his  last  will  hare 
dtoryerf  with  or  dttittd  mAjtet  to  the  pnyment  of  his  debts,  the  same  should  be 
aaaele  to  be  administered  in  Courts  of  F^piity  for  the  payment  of  the  just  debts 
of  snob  persons,  as  well  debts  due  on  simple  contract,  as  on  S()ecialty  ;  and  thai 
the  bcir*at<law,  eoatomary  heir,  and  devisees  of  such  debtor,  should  be  liable  to 
all  the  same  si^  in  equity,  at  the  suit  of  any  of  the  ereditora.  whether  by 
simple  contract  or  by  speoialty,  as  the  heir-at-law  or  devisees  were  theretofore 
liable  to  in  respect  of  mefaold  eatates  at  the  suit  of  ereditora  bv  speeialtT,  in 
which  the  heirs  were  bound ;  but  the  creditors  by  specialty  in  which  the  tieirs 
were  boond,  were  lo  be  paid  before  creditors  by  simple  rontract>  in  which  the 
bdrs  were  not  bound. 

In  case,  therefore,  the  real  estates  are  not  charged  with  the  pavment  of  debts, 
spsdalty  crsditors  whoss  sseort^  binds  the  beirs.  will  be  entitled  to  a  preference         ^  ^ 
over  a  erstUtor  by  siaqils  ooolrBel,  or  by  specialty  not  binding  the  hsiis;  hotif  QTTi^^ 
lbs  leal  sstaiss  ars  eharrnd  with  the  payment  of  the  debts,  then  all  dassss  of  ^n  iTZu 
flvsdilors  win  be  entitled  to  payment  M  port  posM. 

As  to  whal  words  will  be  snAeient  to  create  a  ffeaaral  ehai|te  for  payment  of  _^^ 
debis  and  Isfaeiss.  is  a  queation  which  has  besa  oAsa  agitated ;  but  the  „^^ 
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'  of  my  debts,  funeral  and  testamentary  expenses  and  legacies,  or 

lUidEdauin  ^"^^  Other  sum  and  sums  of  money  or  charges  as  I  may  give  by 

aid  of 
tlie  Personalty.   — — 


shall  prove 
insufficient  for 
the  payment 
of  debts  and 
legacies,  the 
real  estate 
shall  be  charged 
with  the 
deficiency. 

to  create  a 
charge  for 
payment  of 
debtii  and 


Where  a 
testator  has 
set  apart  a 
particular  fund 
the  rule  will 
not  apply. 


Whether  a 
directiim  that 
the  debts  shall 
be  paid  by  the 
executors  will 
rebut  the 
implication  of 
a  charge  upon 
the  real  estate. 


rule  to  be  collected  from  a  number  of  authorities  seems  to  be,  that  whetiever 
there  is  a  general  direction  that  the  debts  and  legacies  shall  be  paid,  and  any 
disposition  is  afterwards  made  of  real  estates,  that  the  real  estates  will  be  charged 
with  both  the  debts  and  legacies;  (^Newman  v.  Johnson,  1  Eq.  Ca.  Abr.  197: 
S,  C,  1  Vern.  45 ;  Bowlder  v.  Smith,  Pre.  Cha.  264 ;  Trott  v.  Vernon,  1  Eq.  Ca. 
Abr.  198;  S.  C,  Pre.  Cha.  430;  1  Vern.  708;  Davis  v.  Gardiner,  2  P.Wms. 
187;  Harris  v.  Ingledew,  3  P.  Wms.  98;  Halton  v.  Nichol,  Ca.  temp.  Talb. 
112;  Stranger  v.  Tryon,  see  Raithby's  note  to  2  Vern.  409 ;  Legh  v.  Warrington 
{Earl  of)  1  Bro.  P.  C.  511,  edit.  Toml. ;  Coombes  v.  Gibson,  1  Bro.  C.  C.  273; 
Godolphiri  V.  Pennick,  2  Ves.  sen.  271  ;  Kentish  v.  Kentish,  3  Bro.  C.  C.  157; 
Kightley  v.  Kighlley,  2  Ves.  328  ;  Hassell  v.  Hassell,  2  Dick.  526 ;  Brudenell 
V.  Boughton,  2  Atk.  268 ;  Shallcroft  v.  Finden,  3  Ves.  739 ;  Williams  v.  Chitty, 
3  Ves.  545;  Clifford  v.  Lewis,  6  xMad.  313;  Beeston  v.  Booth,  4  Mad.  I6l; 
Bench  v.  Biles,  4  Mad.  187  ;  Cole  v.  Turner,  4  Riiss.  376  ;    Ronalds  v.  Felt  ham 

1  Turn.  &  Russ.  418;    Graves  v.  Graves,  8   Sim.  55;    Jrvin   v.  Ironmonger 

2  Russ.  &  Myl.  58 1  ;  Mirehouse  v.  Scaife,  2  Myl.  &  Craig,  695 ;  Harding  v 
Grady,  1  Drury  &  W.  430 ;  Parker  v.  Marchant,  1  You.  &  Coll.  N.  C.  290 ; 
see  also  Shaw  v  Bosser,  1  Kee.  559 ",  Price  v.  North,  1  Turn.  &  Phil.  84.) 
Whether  such  a  charge  would  be  created  where  the  dispositions  of  the  will 
are  confined  to  personalty,  does  not  appear  to  have  been  yet  determined, 
as  in  all  the  cases  which  have  as  yet  occurred  in  which  this  question  has 
arisen,  the  will  appears  to  have  embraced  real  estate ;  still,  as  a  learned  writer, 
when  treating  on  this  subject,  remarks,  "  considering  the  strong  tendency  of  the 
recent  cases  in  favour  of  such  charges,  it  seems  unlikely  that  any  distinction 
of  this  nature  will  be  established"  (see  Jarm.  on  Wills.  520.) 

It  appears,  however,  that  if  a  testator  has  provided  any  particular  fund  for  the 
payment  of  his  debts  und  legacies,  it  will  rebut  the  inference  of  an  intent  to 
charge  the  whole  of  his  real  property  with  these  incumbrances  {Thomas  v. 
Britnell,  2  Ves.  sen.  313),  as  where  a  testator,  after  directing  that  all  his  debts 
and  legacies  shall  be  paid,  directs  certain  real  estates  to  be  applied  for  that 
purpose,  in  which  the  general  charge  by  implication  arising  out  of  the  introductory 
words  will  be  controlled  by  the  specific  charge  in  the  subsequent  part  of  the 
will :  (^Palmer  v.  Graves,  1  Kee.  545.)  But  the  appropriation  of  particular 
lands  to  the  payment  of  debts  or  legacies,  will  only  rebut  the  implication  of  a 
general  charge  on  the  whole  real  estate,  where  such  charge  is  created  by  general 
or  ambiguous  expressions,  and  not  where  there  is  a  clear  charge  made  in  express 
words  upon  the  whole  real  estates :  {Ellison  v.  Ainey,  1  Ves.  sen.  568 ;  Cox  v. 
Basset t,  3  Ves.  155;  Crallan  v.  Oulton,  3  Beav.  1.) 

It  seems,  however,  that  if  the  delits  are  directed  to  be  paid  by  the  executors 
it  will  be  presumed  that  the  payment  is  to  be  made  by  them  exclusively  out  of 
funds  belonging  to  them  in  their  representative  capacity,  unless  the  lands  them- 
selves are  expressly  devised  to  them  :  {Brydges  v  Landen,  cited  3  Ves.  550 ; 
stated  from  the  Registrar's  Book,  3  Russ.  345  a ;  Keeling  v.  Brown,  5  Ves.  359 ; 
Powell  v.  Robins,  7  Ves.  309;  Willan  v.  Lancaster,  3  Russ.  108.)  But  if  the 
lands  are  devised  to  the  executors,  then  a  direction  even  to  them  to  pay  the 
debts  or  legacies  will  saddle  the  realty  with  the  charge.  Thus,  where  a  testator 
gave  several  legacies  and  annuities  to  be  paid  by  his  executor,  and  then  devised 
all  the  test  and  residue  of  his  goods  and  chattels  and  estate  to  his  nephew  (who 
was  his  heir-at-law),  and  a!)pointed  him  executor  of  his  will,  it  was  held  that 
the  real  estate  was  chargeable  with  the  legacies  and  annuities  in  aid  of  the 
personal  estate:  {Aubrey  v.  Middleton,  2  Eq.  Ca.  Abr.  249,  479,  pi.  16.)  This 
doctrine  has  also  been  supported  by  several  more  recent  decisions:  {Alcock  v. 
Sparehatvk,  1  Eq.  Ca.  Abr.  198;  S.  C,  2  Vern.  228  ;  see  also  Goodright  and 
Phipps  v.  Alien,  2  W.  Blackst.  1041 ;  Barker  v.  Duke  of  Devonshire,  3  Mer.  310  ; 
Henvel  v.  Whitaker,  3  Russ.  343  ;  Doe  d.  Pratt  v.  Pratt,  6  Ad.  &  Ell.  180; 
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this  inj  will,  or  any  oodidl  or  codiciU  annexed  thereto,  that  all       Vaia. 
auJ  tinjsuUr  my  fret'bold  and  copyhold  landd  and  hereditaments       ju.  T. 

Ckmm^ 

Dvftr  r.  OMfOty,  9  L.  J.  (N.  S.)  69.  Cb.)      Nor  will  the  drranutoooe  of  fi^  r»r,nn»ki 

Um  Und>  beiuR  deriiied  to  the  deriwc  for  an  estate  tail  (CiowdtUy  r.  Ptlkam,  

1  K(|.  Oi.  Abr.  197.  pi.  3 ;  S.  C,  1  Vem.  411)  exonerate  the  land*  from  the 
eharge.  vhaa  ao  liroitcd  with  a  direction  to  |«j  the  dehta,  although  there  •bould 
bo  aerofal  intermeiiiate  bequesta  )>etweeo  the  gift  in  tail  and  the  appointing  him 
emeotor,  and  directing  him  to  pay  the  debta  ;  as.  for  instance,  where  a  testator 
devised  lands  to  A.  asJ  tkt  ktir$  of  Ida  body,  with  remainder  over,  and  in 
another  psrt  of  his  will  gsve  to  A.  all  the  fiersonal  estate,  and  appointed  him 
executor.  wilUmy  him  to  pay  the  testator's  debts :  it  was  held  the  real  estate  was 
charged.  Hut  it  is  not  so  clearly  determined  whether  a  direction  to  an  executor 
to  pay  the  de^ts  would  charge  the  real  estate,  where  such  executor  takes  a  mere 
life  eatalo  ander  the  will.  In  Fimck  r.  Hattn$ley  (3  Kuss.  346,  •.)•  however, 
the  real  estate  was  held  to  be  chsrged  under  such  circumstances  ;  still  it  did  not  * 

appear  that  the  fisct  of  the  executrix  being  a  devisee  for  life  of  the  real  estate 
had  sny  induenee  upon  the  court,  and  as  no  case  was  decide  before  the  ductnne 
was  fully  established  that  a  direction  that  the  debts  should  be  paid  by  the 
executors  would  rebut  the  implication  of  a  charge  of  them  upon  the  real  eatate, 
the  case  oan  scarcely  now  be  relied  on  as  an  authority  on  the  point  abore  tug- 
gested,  and  it  seems  quite  sc-ttlcd  that  a  limited  estate  devised  to  omt  of  tereffal 
exeeutori  in  the  testator's  Und«  will  not  lie  charged  with  debts  under  a  direeCion 
to  the  tcftator  to  pay  ibein  {Keetmg  r.  firowa,  5  Ves.  359);  nor,  in  fact,  would 
even  a  devise  in  fee  to  on*  of  several  executors  produce  this  operation :  (If  orrea 
T.  Dttfitt,  a  Mvl.  &  Kee.  49 :  iVasn  v.  HnUuftom,  3  ib.  495.) 

Ahboagh  a  devise  of  the  rents  and  profits  was  considered  as  a  devise  of  the  wbsrs  tks  ds- 
Isnilf  thr:n<i''Ivrs.  and  to  carry  both  the  legal  and  equitable  estate  therein  rMbaftlw 
{Jokm^om  V.  ArmoU,  i  Ves.  sen.  171 ;  B«rne$  v.  Dirom,  ib.  42 ;  Dot  v.  LaAeswa,  a  mrtssad  pnfts 
Barn,  k  Ad.  4J1 ),  yet  some  fluctiution  of  opinion  was  entertained,  as  to  whether  saly. 
a  charge  of  debts  or  legacies  on  such  rents  and  profits  would  have  warranted 
a  sals  toi  the  purpoaa  of  paying  them.    In  the  earlier  caaea,  a  ilistinetion  seems 
to  have  been  taken  as  to  whether  such  charxea  were  to  be  satitfled  within  some 
fixed  definite  period,  or  where  no  time  was  specified  for  that  purpose.     In  the 
fbroer  ease,  nnlaas  the  charges  could  be  satitfled  within  the  time  prescribed  out 
of  the  rents  and  profits,  a  sale  was  allowed  (Lingeu  v.  FuUy,  2  Cha.  Css.  2oa  ; 

5  Cns.  Cas.  35;  Aw.  I  Vem.  104  ;  Perry  v.  Aaekam,  1  Vern.  M;  ttawliiu  v. 
Brolktrtom,  ottod  2  Vea.  480;  SMdom  v.  Dormer,  2  Vem.  310;  H'arbmrtom  r, 
Wmhmttm,  ib.  420;  ^aektom  v.  Femmd,  ib.  424 ;  Orrtm  v.  Beleker,  1  Atk.  I ; 
OMoa  V.  OMom,  l  Atk.  &50;  Oibnm  v.  Momifort,  I  Vea.  sen.  491 ;  AlUm  v. 
Bmokktmm,  %  Vea.  It  Bea.  0ft);  but  if  no  time  was  spadfled  trithin  which  the 
ehargas  were  to  be  paid,  thev  could  only  have  been  satiafied  bv  a  gradual  accu* 
nulatioo  of  the  annusl  pronts  as  they  arose:  [Vrnfford  v.  Atklom^  1  F.  Wms. 
41 S  t  /c«y  V.  Gilbrri,  Pre.  Cha-  5s3  :  8.  C.  9  Bo.  Ca.  Abr.  644.  pi.  16  ;  Evtfym 
V.  JSw/ys.  2  P.  Wms.  659  :  MilU  v.  Banks,  3  P.  Wms.  1.)  But  for  many  years 
past,  the  judges  have  inclined  to  treat  a  trust  to  apply  the  rents  and  profiits  m 
raising  s  sum  of  money  even  at  an  indefinite  perifxl  as  authorising  a  nia: 
(drrm  v.  BfUktr,  1  Atk.  505;  Bawses  v.  />uon.  1  Ves.  sen.  42;  Ridoni  r. 
Bmri^  Ptpmomtk.  2  Atk.  104:  Skftmbmry  [Conmtest  of)  v.  Skrew$burf  (Ktri 
^U  I  Ves.  234  ;  BooCA  v.  BtnmdMy  I  Mer.  233.)  Still,  as  qbestions  arise  even  at 
Uia  prr«ent  day,  as  to  whclbar  a  mere  oharge  of  debts,  legacies,  or  sny  other 
ettarge  suthorises  tba  •noatora.  dtW  alooa  or  together,  with  the  person  or 
perwNM  in  whom  the  raal  eetalc  is  vseled  to  effect  a  sale  (see  DoOom  v.  UmweUy 

6  Mad.  9;  Forbtt  v.  Ptmeoek,  II  Sua.  162;  TVUra  v.  Hndf,  «  Sim.  k  8lu.  238 ; 
BnU  V.  Harrss.  4  MyL  ft  Cra.  164 ;  Oosliaf  v.  CarUr,  I  CoU.  644).  it  wtU  be 
proper  in  evarjr  eaaa,  ia  addhioa  la  ahawriag  tba  nal  oataia  in  aid  of  tba  per* 
aonalty,  to  eoof^  an  esprees  powsr  of  mm  apon  the  exeeittora  or  trastees  of  tba 
WtU.    In  addition  to  which  it  will  bo  also  proper  to  authociaa  thai  the 
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Wills. 

No.  V. 

Charge  of 
Real  Estate  in 

aid  of 
the  Personalty. 

Trustees  to 
raise  the  same 
by  sale  or 
mortgage. 


Trustees' 
receipts  to  be 
a  sufficient 
discharge. 


shall  be  charged  with   the  payment  thereof  in  aid  of  my  said 
personal  estate. 

2.  And  I  hereby  authorize  and  empower  [the  said 
{trustees),  and  the  survivor  of  them,  his  executors  or  administrators, 
or  other  the  trustees  or  trustee  for  the  time  being  of  this  my  will]  (b) 
in  their  or  his  absolute  discretion,  and  if  and  when  he  or  they 
shall  think  fit,  but  not  otherwise,  by  sale  or  mortgage  of  my  said 
freehold  and  copyhold  hereditaments  and  premises,  or  a  competent 
part  thereof,  or  out  of  the  rents  and  profits  thereof  in  the  mean- 
time, or  by  all  or  any  of  the  ways  or  means  aforesaid,  as  to  my 
said  [trustees  or  trustee]  (c)  shall  seem  expedient,  to  raise  and 
levy  all  Such  sum  and  sums  of  money  as  may  be  necessary  to  make 
good  the  deficiency  of  my  personal  estate. 

3.  And  I  hereby  declare  that  the  receipt  or  receipts  of  [the 
trustees  or  trustee  for  the  time  being  acting  in  the  execution  of 
the  trusts  of  this  my  will]  (d)  shall  be  an  effectual  discharge  for 
so  much  money  as  therein  shall  be  expressed  to  have  been  received, 
and  the  person  or  persons  paying  the  same  shall  not  be  obliged  to 
see  to  the  application  thereof,  or  to  inquire  into  the  necessity  or 
expediency  of  any  such  sale  or  sales,  or  whether  my  personal  estate 
shall  have  been  gotten  in  or  applied  for  the  purposes  of  my  will. 


or  trustees  effect  a  sale,  although  the  personal  estate  may  not  be  gotten  in, 
as  also  a  clause  to  exonerate  the  purchasers  from  inquiry  as  to  whether  the 
personal  estate  has  been  gotten  in  or  has  proved  insufficient  for  the  purposes  of 
the  will,  as  it  has  been  said  that  in  the  absence  of  a  |)rovision  of  this  kind,  unless 
the  personal  estate  proves  deficient  the  power  of  sale  will  not  arise ;  and  it  often 
happens  that  the  getting  in  the  personal  estate  is  attended  with  considerable 
delay  and  difficulty,  during  which  time,  if  no  such  provisions  as  those  above 
suggested  are  inserted  in  the  will,  a  purchaser  could  not  be  compelled  to  take  a 
title  so  circumstanced. 

(6)  If  no  trustees  are  appointed  by  the  will,  substitute  for  words  within 
brackets — 

"  my  executors  hereinafter  named." 

(c)  If  there  are  no  trustees,  substitute  for  words  within  brackets — 
"  my  said  executors." 

(d)  If  no  trustees  are  appointed,  substitute — 
"  my  said  executors." 
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or  whaCber  the  Mine  ibaU  or  tbaU  not  hare  proved  insufficient  for      wtu«. 
all  or  anj  of  the  porpoMi  aforoMiid.  juTv. 

4.   AMD    I    UKREBT   KXPUEMLY    AUTHORIZE    AND    EMPOWER  SmI  gtimH  Im 

[the  said  (trtuteety,  and  the  survivor  of  them,  his  executors  or  fj^  patmmmUf. 
administrators,   or  other  the   trustees   or   trustee  for   the  time  _  _ 
being  of  this  my  will],  to  raise  and  levy  by  all  the  ways  and  —iwwJis 
meant  as  aforesaid,  such  sum  or  sums  of  money  as  they  or  he  may  aiib<wf(h  ih* 
think  pfoper,  although  my  personal  estate  and  effects  shall  not  [Edd*l^ilJ* 
•otually  have  been  gotten  in  and  applied  for  the  purposes  of  this  V*  ^ 
my  will 


W 
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CONCISE   PRECEDENTS   IN 


No.  VI. 


WILL,  BY  WHICH  TESTATOR  GIVES  DIRECTIONS  AS  TO  HIS 
FUNERAL,  BEQUEATHS  A  LEGACY  OF  100/.  TO  HIS  WIFE,  TO 
WHOM  HE  ALSO  BEQUEATHS  HER  PARAPHERNALIA,  WEAR- 
ING APPAREL,  JEWELS,  &c.,  TOGETHER  WITH  HIS  HOUSE- 
HOLD FURNITURE,  PLATE,  &c.  HE  ALSO  DEVISES  HIS 
DWELLING-HOUSE  TO  HER  DURING  WIDOWHOOD,  WITH 
REMAINDER  TO  HIS  ELDEST  SON  IN  FEE.  THE^RESIDUE  OF 
THE  REAL  ESTATE  IS  GIVEN  TO  TRUSTEES,  UPON  TRUST  TO 
SELL,  AND  INVEST  THE  PROCEEDS  IN  THE  FUNDS,  OR  UPON 
REAL  SECURITIES,  AND  TO  PAY  THE  DIVIDENDS  TO  TES- 
TATOR'S WIDOW  DURING  WIDOWHOOD,  AND  AFTER  HER 
DECEASE  OR  FUTURE  MARRIAGE,  UPON  TRUST  FOR  ALL  HIS 
CHILDREN  WHO,  BEING  SONS,  SHALL  AITAIN  TWENTY-ONE, 
OR  BEING  DAUGHTERS,  SHALL  ATTAIN  THAT  AGE  OR  MARRY; 
THE  ISSUE  OF  CHILDREN  DYING  IN  TESTATOR'S  LIFETIME 
TO  BE  SUBSTITUTED  IN  THEIR  PARENT'S  PLACE;  WITH 
PROVISIONS  FOR  MAINTENANCE  AND  ADVANCEMENT; 
APPOINTMENT  OF  EXECUTORS;  AND  ALSO  OF  GUARDIANS 
FOR  CHILDREN. 


1.  Commencement. 

2.  Directions  as  to  testator's  funeral. 

3.  Bequest  to  wife  of  lOOZ. 

4.  Bequest  to  wife  of  paraphernalia, 

wearing    apparel,    jewels    and 
trinkets,  &c. 

5.  Also   household    furniture,   plate, 

linen,  china,  books,  wine,  &c. 

6.  Devise  of  residue  of  real  and  per- 

sonal estate  to  trustees. 

7.  Habendum. 

8.  Trust   to    permit  wife  to   occupy 

dwelling-liouse  during  widow- 
hood. 

9.  Remainder  to  testator's  eldtst  son 

in  fee. 

10.  As  to  residue  of  real  and  personal 
estate. 


11.  Upon  trust  to  sell. 

12.  Trustees    to    stand    possessed  of 

moneys  arising  from  sales,  or  to 
be  collected  and  got  in. 

13.  First  to    pay   expenses  of   sales, 

collecting,  &c. 

14.  To   invest  in  the  funds  or  upon 

real  securities. 

15.  No  change  of   investment  to  be 

made  during  widowhood  of  wife 
without  her  written  consent. 

16.  Trustees    to    stand   possessed   of 

trust  moneys. 

1 7.  Upon  trust  to  pay  interest  to  wife 

during  her  widowhood,  she 
thereout  maintaining  testator's 
children  during  their  respective 
minorities,  and  after  her  decease. 
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6^5 


18. 


19. 


Upon  tnut  for  tanalor't  «UldNB 
liring  at  the  UnMofhiadaeMM, 
whck,  hrtnjt  •  Mm  or  mnm,  thatt 
atuih  t«  ciitj.una,  or  »bo»  baiac 
a  dauK  titer  ur  daufhiara,  ahaU 
attaio  that  ag«  or  marrj. 

SoUtitutJoD  of  the  iaaoa  of  ahil* 
dren  djnojc  io  tlM  taatalor^a 
lifatime,  to  the  plaea  of  tbmr 


90.  Piroviaion  fbr  ■aiiilaoanca. 

ai.  Power  of  adraneaBMiit. 

n.  Id  caae  all  the  t«stator'(  children 
ahall   die   in    hit    lifetime,    or 


wittool  baring  arqnired  taatad 
Intaraala,  and  without  Icariair 
Iaaoa  who  ahall  acquira 
intaraala,  than  upon  certaio 
tniata,&e. 

33.  Appointment  of  teatator'a  vife  to 

the  guardianihip  of  hi*  children 
during  her  widowhood ;  and  after 
her  daoaaaa  or  future  marriage, 
tha  tHMteaa  of  the  will  to  ba 
guardiana. 

34.  Appointment  of  wife  and  truataaa 

aa  executrix  and  executor*. 

35.  Claoaa  ot  leroeation. 


WlUA 


vaaird       *^  ••♦ 


Wai^igmiUk 


Ml* /hHPaf^ 


1.  THIS   IS  THE    LAST   AND  ONLY  WILL   ANDfiiaiami 
TESTAMENT  of  me,  {U$tator\  of,  &c  "^ 

2.  I  DIRECT  to  be  buried  in  a  private  manner,  and'that  the  Dinetko* m 
expenses  of  my  funeral  shall  not  exceed  the  sum  of  £        .  foncnL 

3.  I  orvE  AND  BEQUEATH  unto  mv  dear  wife  the  sum  of  100/.  B«|o«tto«ifc 

of  lOOL 

sterling,  to  be  paid  to  her  (a)  immediately  uponjmy  decease,  for  her 
immediate  ocoaaions. 

4.  I  ALSO  GIVE  AMD  BEQUEATH  unto  my  Said  wife  absolutely,  B««ioMtto 

*ili»  rf 

all  her  paraphernalia,  wearing  apparel  and  linen,  together  with  the  [miiliwaal^ 
watch,  and  all  nogs,  trinkets,  jewels  and  ornaments  of  the  person  ^^^Z^^Suu, 
usually  worn  by,  or  reputed  to  belong  to  her.  *** 


6.   I  ALSO  GIVE  AND  BEQUEATH   unto  my  said  wife,  all  mjAiw 
household   furniture,  plate,  china,  glass,  linen,  books,  wine,  and 
otlicr  liquors,  fuel  and  housekeeping  provisioiu^  of  which  I  shall 
be  poMeaaed,  absolutely. 


bMk%«lM^Aa. 


(a)  In  tha  pT<a<nt  wtU  the  wife  ia  appointed  asaealru*  and  can  therefore 
retain  the  legBcy  bc^urcthed  to  her  out  uf  the  aaads  vhMl  oomc  to  brr  haoda 
in  thftt  character;  but  if  the  is  not  appointed  cxaootois,  H  will  be  proper  to  inaart 
in  thia  plaea— 


**  by  my  executor  [or  executors]  hereinafter  named  (aa  the 
maybe.) 
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CONCISE   PRECEDENTS  IN 


Wills. 

No.  vr. 

Will,  by  which 
Testator  gives 

directions 
as  to  Funeral^ 
Legacies,  ifc. 

Devise  of 
residue  of  real 
and  personal 
estate  to 
trustees. 

Habendum. 


6.  And  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  real  and  personal  estate  whatsoever  and 
wheresoever,  unto  {trustees)^  their  heirs,  executors  and  adminis- 
trators. 

7.  To  HOLD  the  same  unto  the  said  {trustees),  their  heirs, 
executors  and  administrators,  according  to  the  respective  natures 
and  qualities  of  the  said  premises,  to  the  uses,  upon  the  trusts, 
and  for  the  ends,  intents  and  purposes  hereinafter  limited,  ex- 
pressed and  declared  of  and  concerning  the  same;  (that  is  to 
say,) 


Trust  to  permit      8.  IJpON  TRUST  to  permit  and  suffer  my  said  wife  to  occupy 

wife  to  occupy  _         .  n       i     i  i  i       ii«         i  i     •         -vt 

dwelling-house  and  cnjoy  my  freehold  messuage  or  dwelhng-house,  bemg  No.  2 

widowhood.       ^° Street,  in  the  borough  of ,  for  and  during  the  term 

of  her  natural  life,  if  she  shall  so  long  continue  my  widow ;  and 
immediately  after  her  decease  or  future  marriage. 

Remainder  to         9.  To  THE  USE  of  {A.  B.),  my  eldest  SOU,  his  heirs  and  assigns 

testator's  eldest    _ 

son  in  fee.  for  ever. 

As  to  residue         jQ.  And  as  to  all  the  rcst,  rcsiduc  and  remainder  of  my  said 

of  real  and 

personal  estate,  real  and  personal  estate, 


Upon  trust 
to  sell 


Trustees  to 
stand  possessed 
of  moneys 
arising  Irom 
sales,  or  to  be 
collected  and 
got  in. 


11.  Upon  trust  that  the  said  {trustees),  or  the  survivor  of 
them,  his  executors  or  administrators,  or  other  the  trustees  or 
trustee  for  the  time  being  of  this  my  will,  do  and  shall,  as  soon  as 
conveniently  may  be  after  my  decease,  [Continue  trusts  for  sale, 
ut  ante.  No.  II.,  clause  4,  p.  642.  Add  also  clause  that  trustees' 
receipts  shall  he  sufficient  discharges,  ut  ante.  No.  II.,  clause  7, 
p.  643.] 

12.  And  I  hereby  direct  and  declare,  that  the  said 
{trustees)  and  the  survivor  of  them,  his  executors  or  administrators, 
or  other  the  trustees  or  trustee  for  the  time  being  of  this  my  will, 
do  and  shall  •  stand  and  be  possessed  of  the  moneys  to  be  received 
by  them  or  him  from  such  sale  or  sales,  or  so  collected  and  gotten 
in  as  aforesaid,  as  also  of  such  rents  and  profits  of  my  said  real 
estates,  or  interest  on  mortgages  or  other  securities  for  money  that 
may  have  been  received  by  them  or  him  in  the  meantime. 
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13.  Upon  TRUtr,  in  tho  first  pboe,  to  retain  all  such  oo«t«,      Vnxa. 
ebarge*  and  expense*,  as  my  aaid  trustees  or  trustee  for  the  time      lu,  YL 
being  shall  or  nay  have  incurred  in  or  about  such  sale  or  ealee,  or  wm,ifwkUk 
in  tho  collecting  and  getting  in  of  such  personal  estate  as aforetaid;  ''* 


and  sftcr  payment  and  satisfaction  thereof,  Mi»/hwr«A 

14.  Upon   TRUBT    that  the  said  {tTiutees)^  or  the  sur\'ivor  of ''^^^/•W 
tluMii,  his  executors  or  administrntors,  or  other  the  trustees  or  mim^tiikttimt, 
truHtee  for  the  time  being  of  this  my  will,  do  and  shall  lay  out      .        . 
and  invest  the  same  in  some  of  the  public  stocks  or  funds,  or  on  UMfudcor 
real  security  in  England  or  Wales  (but  not  in  Ireland),  which  Mcnritia. 
aaid  stocks,  funds  and  securities,  it  shall  be  lawful  for  my  said 
trustees  or  trustee  for  the  time  being  to  alter,  vary  and  transpose, 
as  they  or  he  shall  from  time  to  time,  in  their  or  his  discretion, 
think  fit. 

\5.  Provided  nevertbkless,  that  no  such  alteration  in  any  Nochwyrf 
such  investments  shall  be  made  during  the  widowhood  of  my  said  bcaadtdwlM 
wife,  unless  she  shall,  by  writing  under  her  hand,  assent  to  such  ^-^^  withMt 
alteration  of  investment  being  made.  ^*^^^**"* 

16.  And  I  uerebt  direct,  that  the  said  {trustees),  and  theTroaUMt* 
survivor  of  them,  his  executors  or  administrators,  or   other   theoftnJi 
trustees  or  trustee  for   the   time  being  of  tliis  my  will,  do  and 

shall  stand  {HMSCssed  of  the  said  trust  moneys,  stocks,  funds  and 
Mcoritiee. 

17.  Upon  trust  to  pay  the  interest,  dividends  and  annual  Up"^  »n^  »• 
produce  thereof  unto  my  said  wife  during  the  term  of  her  life,  if  !riftdarit*f 
she  sludl  so  long  continue  my  widow,  she  thereout  maintaining,  JJJ^''*^ 


educating,  and  bringing  up  such  of  my  sons  as  for  the  time  being  ,^^^u 
shall    be   under   the   age  of  twenty-one  years,  and  such  of  my  <MWf « 
daughters  as  for  the  time  being  shall  be  under  that  age  and  on-  wiiMiihi. 
married,  eoitable  to  their  degree  in  life:  and  immed'mtely  after '^'*'^ 
the  decaaae  or  future  marriage  of  my  said  wife,  then  as  well  •»  to 
the  capital  of  the  said  stocks,  funds  and  securities,  as  also  to  tho 
interest,  dividends  and  annual  produce  thereof. 

18.  Upoh  trust  for  all  my  pr«sent  and  future  bom  children,  vp» 
living  at  the  time  of  roy  decease,  who,  either  before  or  after  the  ^  ** 
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CONCISE   PRECEDENTS   IN 


Wills. 

No.  VI. 

WUl,  by  which 
Testator  gives 

directions 
as  to  Funeral, 
Legacies,  ^c. 

at  the  time  of 
his  decease, 
who,  being  a 
son  or  sons, 
shall  attain 
twenty-one,  or 
who,  being  a 
daughter  or 
daughters,  shall 
attain  that  age 
or  marry. 

Substitution  of 
the  issue  of 
children  dying 
in  the  testator's 
lifetime,  in  the 
place  of  their 
deceased  parent. 


decease  or  future  marriage  of  my  said  wife,  being  a  son  or  sons, 
shall  attain  the  age  of  twenty- one  years,  or  who,  being  a  daughter 
or  daughters,  shall  attain  that  age  or  marry,  in  equal  shares,  if 
more  than  one,  as  tenant  in  common.(J) 

19.  And  I  hereby  direct,  that  if  any  of  my  said  children 
shall  happen  to  die  in  my  lifetime,  or  without  having  acquired 
a  vested  interest  in  my  said  trust  moneys,  stocks,  funds  and 
securities,  leaving  any  child  or  children  or  other  issue  who  shall 
survive  me,  then  and  in  such  case  such  last-mentioned  child  or 
children,  who,  being  a  son  or  sons,  shall  attain  the  age  of  twenty- 
one  years,  or  who,  being  a  daughter  or  daughters,  shall  attain  that 
age  or  marry,  shall  take  and  be  entitled  through  all  the  degrees 
per  stirpes  and  not  per  capita,  to  such  and  the  same  shares,  of  and 
in  my  said  trust  moneys,  stocks,  funds  and  securities,  and  with 
such  and  the  same  provisions  for  maintenance  and  advancement  as 
are  hereinafter  declared,  as  his,  her,  or  their  deceased  parent  would 
have  been  entitled  to  in  case  he  or  she  had  happened  to  survive 
me. 


Provision  for 
maintenance. 


20.  And  I  hereby  direct  and  declare,  that  if  at  the  time 
of  the  decease  or  future  marriage  of  my  said  wife,  any  child  of 
mine,  being  a  son  or  sons,  shall  be  under  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters,  shall  be  under  that  age 
and  unmarried,  (c)  it  shall  be  lawful  for  my  said  trustees  or  trustee 
for  the  time  being,  at  their  or  his  discretion,  to  apply  such  part  as 
they  or  he  may  think  fit  of  the  annual  income  of  the  presumptive 
share  of  such  child,  for  and  towards  his  or  her  maintenance  and 


As  to  provisions  (b)  Where  children  take  vested  interests  at  the  testator's  decease,  it  will  he 
for  survivorship  proper  to  insert  provisions  for  survivorship  and  accruer;  but  where,  as  by  the 
and  accruer.  ahove  clause,  the  vesting  of  their  shares  depends  upon  the  happening  of  some 
contingent  event,  as  their  attaining  twenty-one,  or  marriage,  such  provisions 
would  be  both  unnecessary  and  inaccurate.  The  will  only  embraces  such  ob- 
jects as  answer  the  required  description,  therefore  no  substituted  dispositions 
will  be  necessary  in  consequence  of  the  death  of  any  child  not  answering  that 
description;  and  his  presumptive  share  will  be  distributable  amongst  the  sur- 
vivors under  the  oii^inal  gift. 

As  to  the  (c)  If  it  is  intended  that  before  the  vesting  of  the  shares  of  the  children  the 

necessity  whole  or  any  part  of  the  income  is  to  be  applied  towards  their  maintenance,  a 

of  inserting  clause  to  that  effect  should  never  be  omitted,  as,  in  the  absence  of  an  express 

proviaiong  for  authority  from  the  testator,  the  trustees  have  no  power  to  apply  any  part  of  the 


MODKRIf  COKTSTAHCiyO.  $5§ 

•doCAtion  or  uthcrwise  for  hii  or  her  benefit,  and  f«hnll   apply  the       Wnxa. 
rendue  of  auch  inouinc,  if  any*  in  augmentation  of  the  rhnre  from       x*.  vi. 
which   the  aame  ahull  have  arisen;  but  no  neverlhelc«<«  that  my  fruLhi'wUek 
aaid  trustees  or  trustee  inav,  at  their  or  hi*  discretion,  apply  such  '***|*r*^ 
invested  income,  or  the  proceeds  thereof,  for  the  benefit  of  such  «•  i»  Fmrnmi, 
child  or  ilillilria  ii'Mj»cctivcly. 

21.  A.NU    I   llKUKlir  FUUTIIEU    DIRECT   AND   DEC  LAKE,  that  it  l'(W«  af 

iiiliiiirwiit 
shall  be  lawful  for  my  said  trustees  or  trustee  for  the  time  being, 

at  their  or  his  discretion,  to  advance  any  sum  or  sums  of  money 
not  exceeding  in  the  whole  one-half  of  the  capital  of  the  pre- 
sumptive sliare  or  shares  of  any  child  or  children  of  mine,  in  or 
towards  the  placing  out  or  advancement  in  life,  or  otherwise  for 
the  benefit  of  such  child  or  children,  as  my  said  trustees  or  trustee 
may,  in  their  or  his  discretion,  think  proper. 

22.  And  in  case  all  my  said  children  shall  happen  to  die  in  my  in  ca*«  «ii 
lifetime,  or  without  having  acquired  a  vested   interest  under  the  cbiiami  »h«u 
trusts  of  this  my  will,  or  without  leaving  any  child,  children  or  ^^^\ 
other  issue  who,  under  the  tru(«ts  and  provisions  hereinbefore  con-  *»tfc««» 
tained,  shall  become  entitled  to  my  said   trust  moneys,  stocks,  iaiwarta, 
funds  and  securities,   Then  my  will  is,  and  I  hereby  direct  that  entaum 
my  said  trustees  or  trustee  for  the  time  being  do  and  shall  stand  ^ 
and  be  poeseitsed   of  my  said   trust  moneys,  stocks,  funds  and 
•ecuritiea.     [Insert  here  trusts  in  favour  of  the  persons  to  become 
emtiiled  im  ease  of  the  testators  leaving  no  children  or  otiter  issue,'\ 

23.  And   I   obbebt  kominatb  and  appoint  my  said  wife  A|i|«*h»b»  rf 

taaiatiVs  wife  14 

during  such  time  as  she  shall  continue  my  widow,  as  the  sole  fOM^iaMkip  af 
guardian  of  the  persons  and  estates  of  my  said  children  during  ^^^  |^ 
their  res{)ective    minorities;    and  after    her  decease  or    future  ***'^**^ *•• 
marriage,   I   appoint   tlie   aaid  {trustees)  guardians  of   my   aaid 
children.  («) 


iBOOOM  of  the  prMunuCive  •hare*  for  that  puipoM ;  it  ahould  alto  be  stated  bow 

nocb  is  U>  be  M>  applied,  aod  what  u  Xo  becuine  of  thr  orrrplua.  though  the  wh*f«iW 
better  plan  is  to  direct  that  the  tnwte««  thdi  apply  it  in  auginrnUtioo  of  the  an 
share  out  of  erhieh  it  ariaea,  bat  ai  the  same  limv  rmi>o«rnnir  thr  uuatece  to 
applj  sueb  ovrnilas  towards  such  tnaintrnancr  ia  rate  tliry  ma)-  think  proper 
to  do  so:  (see  Lewis  r.  l^wis,  17  L.  J.  4i5.  (  h.) 
(•)  Bj  the  oonmoo  law  a  (aiber  bad  no  authuntj  to  aftpoint  a  guanliao, 
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Wills.  24.  And  I  HEREBY  NOMINATE  AND  APPOINT  my  Said  wife,  and 

No.  VI.       the  said  {trustees)^  executrix  and  executors  of  my  said  will. 


Will,  by  which    — _ — _ - 

Testator  gives 

directions  -ix.      •       ^  •     t 

as  to  Funeral,  either  m  chivalry  or  m  socaf^e,  but  the  law  appointed  one  for  him.     With  regard 
Legacies,  cfc.    to  daughters,  however,  the  construction  of  the  statute  4  &  5  of  Philip  &  Mary, 

c.  8,  the  father  might,  by  deed  or  will,  assign  the  guardian  to  any  woman-child 

Appoinimeat  of  under  the  age  of  sixteen  years,  and  if  none  was  so  assigned,  the  mother  in  such 
wife  and  case  was  to  be  the  guardian. 

trustees  as  The  above  statute  of  Philip  and  Mary  enacts,  under  severe  penalties,  as  fine 

executrix  and  a^d  imprisonment,  "That  nobody  shall  take  away  any  maid  or  woman-child 
executors.  unmarried,  being  within  the  age  of  sixteeen  years,  out  of,  or  from  the  possession, 

Fithe  b~tl  custody,  or  governance,  and  against  the  will  of  such  father  of  any  such  maid  or 
common  law  Woman-child,  or  of  such  person  to  whom  the  father  of  such  maid  or  woman- 
had  no  power  child,  by  his  last  will  and  testament,  or  by  any  other  act  in  his  lifetime,  bath 
to  appoint  a  ajjpointed,  or  shall  appoint,  assign,  bequeath,  give,  or  grant  the  order,  keeping, 
guardian.  education,  and  governance  of  such  maid  or  woman-child." 

Stat  4  &  5  '^^^  direct  object  ot  the  above  statute  was  to  prevent  the  taking  away  or 

Philip  &  Marv  ™^^'yi'^K  maidens  under  the  age  of  sixteen  years  against  the  consent  of  their 
c  8  parents :   still,  the  statute  has  prohibited  it  in  terms  which  imply  that  the 

„, .    .    „  ,         custody  and  education  of  such  females  should  belong  to  the  father  or  mother, 
t  i^*t  °f    ^       or  person  appointed  by  the  former.     It  is  also  observable  on  this  statute,  that 
Pbilio  &  Marv    *^°"P!'^  ^^^  ^^^^^  is  confined  to  maidens  being  inheritors,  and  the  preamble  speaks 
only  of  such  as  be  heirs  apparent,  or  have  real  or  personal  estate,  yet  the  enacting 
clause   mentions  maidens  under  sixteen  generally;    and  in  Rex  v.  Corneforth 
(St.  Tr.  1162),  the  Court  of  B.  R.  granted  an  information  against  the  defendants 
for  taking  away  the  natural  daughter  under  sixteen  from  under  the  care  of  her 
putative  father,  being  of  opinion  that  it  was  within  the  meaning  of  the  third 
section  of  the  above-mentioned  statute. 
Stat.  12  Car.  2,      This  statute,  however,  only  applied  to  female  children,  but  by  statute  12 
c.  24.  Car.  2,  c.  24,  s.  8,  it  is  enacted,  that  where  any  person  shall  have  any  child  or 

children  under  the  age  of  twenty-one  years,  and  not  married  at  the  time  of  his 
death,  it  shall  be  lawful  for  the  father  of  such  child  or  children,  whether  born 
at  the  time  of  the  decease  of  such  father,  or  at  that  time  in  ventre  se  mere,  or 
whether  such  father  be  within  the  age  of  twenty-one  years,  or  of  full  age,  by  his 
deed  executed  in  his  lifetime,  or  by  his  last  will  and  testament  in  writing  in  the 
presence  of  two  or  more  credible  witnesses,  in  such  manner,  and  from  time  to 
time  as  he  shall  think  fit,  to  dispose  of  the  custody  of  such  child  or  children, 
during  such  time  as  he  or  they  respectively  shall  remain  under  the  age   of 
twenty-one  years,  or  any  lesser  time,  to  any  person  or  persons  in  possession  or 
remainder,  other  than  popish  recusants ;  and  such  person  to  whom  the  custody 
of  such  child  shall  be  so  disposed  or  devised,  may  maintain  an  action  of  ravish- 
ment of  ward,  or  trespass,  against  any  person  who  shall  wrongfully  take  away 
or  detain  any  such  child,  and  recover  damages  for  the  same  in  the  same  action 
for  the  use  and  benefit  of  such  child.     And  such  person  to  whom  the  custody  of 
such  child  shall  be  so  disposed  or  devised,  may  take  into  his  custody,  to  the  use 
of  such  child,  the  profits  of  all  the  lands,  tenements  and  hereditaments  of  such 
child,  and  also  the  custody,  tuition,  and  management  of  the  goods,  chattels  and 
personal  estate  of  such  child,  till  his,  her,  or  their  age  of  twenty-one  years,  or 
any  lesser  time,  according  to  such  disposition  aforesaid,  and  may  bring  actions 
in  relation  thereto,  as  by  law  a  common  guardian  in  socage  may  do. 
In  case  father         Before  the  passing  of  the  above-mentioned  statute  (12  Car.  2,  c.  24),  guar- 
foils  to  appoint   dians  for  real  estate  were  under  the  direction  of  the  court  of  wards  and  liveries, 
guardians,  tiie    which,  being  taken  away  by  this  statute,  power  is  given  by  the  same  statute  to 
power  devolves    the  father  by  his  deed  or  will  to  appoint  a  guardian  or  guardians,  which  if  he 
upon  the  Court  f^jjg  ^q  ^Jq^  qj.  ^^g  guardians  appointed   by  him  refuse  to  act  in  the  office,  the 
of  Chancery.       power  then  devolves  upon  the  High  Court  of  Chancery;  the  Lord  Chancellor, 
under  the  Crown,  being  the  supreme  guardian  of  all  infants  and  others  not 
capable  of  acting  for  themselves. 
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25.  And  I  do  iierbbt  revoke  and  make  void  all  former  wtvuL 
wills,  ctxliciK  tcstamentarj  difpo^itiuns,  and  ap|K>!ntmcnt«  what-  k^  vl 
soever,  by  me  at  any  time  or  times  heretofore  made,  and  declare  jfa^TT^ 
this  to  be  my  last  and  only  will.  ^*y*V*** 

mt»  FmitrmI, 
In  WITNE8K,  &C  T.ifffktiia. 

Ckamtt 


The  statute  of  Charies  2,  however,  only  empowers  the  father  to  sppoiot  a  Fstfcwaaly 
inuirtiian ;  runsequently,  such  an  appointment  bj  the  mother  (E*  parte  ^'^ 
Edward*,  3  Atk.  59),  Blthough  a  wiJow,  or  bj  a  f^randfather.  is  a  mere  nullity.  * 
Nor  can  a  f  uardian  apfiointeil  by  the  father  a|i|>oint  another  in  bit  stead,  for  it 
is  a  personal  trust,  and  not  assignable,  any  more  than  the  guardianship  in 
soeafte:  (Brdell  r.  Comstable,  Vangh.  I79.)  Neither  can  a  reputed  or  potatire 
&ther  appuint  a  guardian  to  bis  illefntiroate  child ;  still,  where  he  has  named 
ecttain  persons  as  guardianB  by  his  will  to  such  illegitimate  child,  the  Court  of 
Cbaooery  will  generally  carry  out  his  intent,  by  appointing  the  tame  persons 
guanlians  without  anv  reference  to  the  Master  for  his  approlMtion :  (H  ora  r.  St. 
Paml.  2  Bro.  C.  C.  583.) 

It  is  ubsrrvftble  that  as  this  statute  only  empowers  the  father  to  appoint  a  Goardiaasliip 
guardian  until  the  infant  attains  twenty-one,  or  any  lesser  time,  it  gives  him  no  caanot  be 
power  to  sp(M>iot  a  guanlian  to  hia  child,  being  an  idiot  or  a  lunatic  after  he  to  extcad 
shall  be  of  the  sge  of  twenty-one  years:  (Oxenden  v.  Lord  Complon,  A  Bro.  *>«•▼«*<•  ik* 
C.  C.  231 ;  8.  C,  2  Ves.  69.)  '  But  the  marriage  of  an  infaut  under  twenty-ooe,  Tf****£,* 
will  not  dissolve  the  gusrdisnabip :  (3  Atk.  6^5.)  "•  **^ 

As  the  statute  ensbled  the  father  to  appoint  a  guardian  either  br  deed  or  hj  j^^  pome 
a  will  attested  by  two  credible  witnesses,  a  will  so  attested  would  have  revoked  of  rvrokii^ 
a  previous  appointment  either  by  deed  {Earl  of  Skofttstmrji  v.  Hamam,  Cha.  appniatasat  sf 
Cas.  temp.  Fmeh.  3'iH)  or  by  «'ill.    But  a  testamentary  appointment  not  executed  gaaidtaas. 
aeoordtOK  to  the  statute  would  have  been  a  mere  nuUity:  {E*  parte  Itckmttr 
(JfaW  qO.  7  Ves.  348.) 

Under  this  statute  a  minor,  as  well  as  persons  of  full  sge,  was  empowered  to  Opcratioo  of 
mske  an  api>ointment  of  gnardisns.  cither  by  deed  or  by  will;  but  the  statute  »**'•  '  ^'»**- 
1  Vict.  c.  26.  e.  7.  has  deprived-  him  of  this  testamentary  power:  although  the  <^-  ^^  apw 
power  for  a  minor  to  nominate  a  guardian  by  deed  still  remains  in  force.  laatMaataiy 
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No.  VII. 


SHORT  FORM  OF  A  WILL,  BY  WHICH  A  TESTATOR  GIVES  THE 
WHOLE  OF  HIS  PROPERTY  TO  HIS  WIFE,  WHOM  HE  ALSO 
APPOINTS  HIS  SOLE  EXECUTRIX,  (a) 


Devise  of  the 
whole  of 
testator's 
real  and 
personal  estate 
to  his  wife, 
whom  he 
constitutes  bis 
sole  executrix. 


I  (tesiator),  of,  &c.,  do  hereby  by  this  my  last  and  only  will,  give 
unto  my  dear  wife  {A.  B.)  all  my  real  and  personal  estate  what- 
soever and  wheresoever,  to  hold  unto  her,  her  heirs,  executors 
and  administrators,  according  to  the  respective  natures  and  qualities 
of  the  said  premises  absolutely  and  for  ever ;  and  I  hereby  appoint 
my  said  wife  sole  executrix  of  this  my  will ;  and  revoking  all 
former  and  other  wills,  codicils,  testamentary  dispositions  and 
appointments  whatsoever  by  me  at  any  time  heretofore  made,  do 
hereby  declare  this  to  be  my  last  and  only  will. 


In  witness,  &c. 


Practical 
obKervatioDS. 


(a)  The  above  form  contains  all  that  is  essential  where  a  testator  designs  to 
give  the  whole  of  his  property  to  his  wife,  and  short  forms  of  wills  are  often  the 
best,  particularly  where  a  testator  from  illness  is  incapable  of  going  through  the 
fatigue  of  having  a  lengthy  instrument  read  over  and  explained  to  him,  which 
might  often  be  attended  with  dangerous  consequences.  To  meet  exigencies  of 
this  kind,  several  very  short  forms  will  be  supplied,  which  may  be  adopted  under 
such  circumstances. 


MODEBIf  CONTITAlfOlHO. 
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No.  VIII. 


8B0RT  FURM  OF  A  WILL  DEVISING  REAL  AND  PERSONAL 
ESTATE  UPON  TRUST  TO  SELL  AND  CONVERT  INIX)  MONEY. 
AND  TO  INVES^r  THE  SAME  IS  REAL  SECURITIES,  OR  IN  THE 
FUNDS,  WITH  POWER  TO  VARY  SECURITIES,  AND  TO  PAY 
THE  ANNUAL  INCOME  TO  TESTATOR'S  WIFE  DURING  HER 
WIDOWHOOD,  AND  AHER  HER  DEATH  OR  FUTURE  MAR- 
RIAGE. UPON  TRUST  FOR  TESTATOR'S  CHILDREN  EQUALLY, 
SONS  AT  TWENTY-ONE.  AND  DAUGHTERS  AT  TWENITONE 
OR  MARRIAGE,  WITH  PROVISIONS  FOR  MAINTENANCE  AND 
ADVANCEMENT.  ALSO,  POWER  FOR  TRUSTEES  TO  COM- 
POUND DEBTS.  REFER  m  ARBITRATION,  GIVE  RECEUTS,  «cc. 
POWER  TO  CHANGE  TRUSTEES,  APPOINTMENT  OF  EXECU- 
TORS, AND  CLAUSE  OF  REVOCATION. 


1.  General  deriM  of  real  and  personal 

ettate  upon  trust  to  sell  and 
inreat  ibe  moneys,  with  power 
to  rarjr  securities. 

2.  To    pay  inoooM   to   wife   during 

widowhood. 

3.  TVttst  for  children  in  equal  shares ; 

sons  at  twenty -one,  and  daugh- 
ters at  twenty-one  or  marrisge. 


4.  Provision    for     maintenance    and 
power  of  adranoement. 

&.  Power  to    trustees    to    compound 
debts,  refer  to  arbitration,  &c. 

6.  Authority  to  give  receipts. 

7-  Power  to  chan|;^e  trusleca. 

8.  Appointment  of  executon. 

9.  Clause  of  revocation. 


[Commence  will,  ut  anu.  No.  I.,  clause  1,  p.  632.] 


I.  I  oiVR  «U  my  reml  and  peraonal  estate  unto  (trutiee$)f  their  G«a«mi  anias 
heirs,  executors  and  admiDiiitnitors,  upon  tuust  that  »"y  — '"^  |im,m,i  -^tl 
trustees  or  the  survivor  of  thcni,  his  executors  or  adiuiiiistrators,  HJ^jJ^^ 
will  collect,  sell  and  convert  into  money  all  my  said  real  and  ^  — "y. 
personal  estate,  and  invest  such  moneys  in  real  securities,  or  in  vary  Hcmitm. 
tome  of  the  public  stocks  or  funds,  with  power  to  vary  suck 
•ecttriUas  as  my  said  trustees  or  trustee  may  think  expedient. 
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2.  And  to  pay  the  annual  income  thereof  to  my  dear  wife 
{A.  B.)  during  her  life,  if  she  shall  so  long  continue  my  widow, 
and  after  her  decease  or  second  marriage, 

3.  As  to  the  capital  and  income  of  my  said  trust  moneys,  upon 
TRUST  for  all  my  children,  who,  being  sons,  shall  attain  the  age  of 
twenty-one  years,  or  who,  being  daughters,  shall  attain  that  age  or 
marry,  in  equal  shares. 

4.  And  I  authorize  my  said  trustees  or  trustee,  at  any  time  after 
the  decease  or  second  marriage  of  ray  said  wife,  to  apply  the  whole 
or  part  of  the  income  of  the  presumptive  share  or  shares  of  any 
child  or  children  of  mine  who,  being  a  son  or  sons,  shall  be  under 
the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters, 
shall  be  under  that  age  and  unmarried,  towards  his,  her  or  their 
maintenance  and  education  ;  and  also  to  advance  any  part  of  such 
presumptive  shares,  not  exceeding  one-half  thereof,  towards  the 
advancement  in  life  of  any  such  children  respectively. 

Power  to  5_  ^jjj)  I  HEREBY  AUTHORIZE  my  said  trustees  or  trustee  to 

trustees  to  _       "^ 

compound  debts,  release  or  compound  any  debts  owing  to  me  or  to  my  estate,  or  to 
arbitration,  &c.  give  time  for  payment,  or  take  such  security  for  payment,  and  to 
adjust  and  pay  all  claims  made  upon  my  estate,  whether  the  same 
shall  be  supported  by  legal  evidence  or  not ;  and  also  to  refer  to 
arbitration  any  dispute  respecting  any  debt  claimed  to  be  owing 
to  or  from  me,  and  generally  to  act  in  the  premises  as  my  said 
trustees  or  trustee  shall  in  their  or  his  discretion  think  fit.  (fl) 


Wills. 

No.  VIII. 

Short  Form 
of  a  Will 
devising  Real 
and  Personal 
Estate,  upon 
Trust  to  Sell, 

To  pay  income 
to  wife  during 
widowhood. 

Trust  for 
children  in 
equal  shares, 
suns  at 

twenty-one,  and 
daughters  at 
twenty-one  or 
marriage. 
Provision  for 
maintenance 
and  power  of 
advancement. 


Authority  to 
give  receipts. 


6.  And  all  receipts  given  by  my  said  trustees  or  trustee,  acting 
in  the  execution  of  the  trusts  herein  contained,  shall  exonerate  the 
parties  taking  the  same  from  all  responsibility  with  respect  to 
the  application  of  the  moneys  therein  expressed  to  be  received,  {b) 


Power  to  7.  And  I  HEREBY  AUTHORIZE  the  acting  trustees  or  trustee  of 

change  trusttea.  ^j^jg  j^y.  ^jjj^  ^^^   ^^iq  executors  or  administrators  of   the    late 


(a)  See  observations  upon  this  clause,  ante,  p.  643,  note  (c). 
(hi)  As  to  the  propriety  of  this  clause,  see  att/e,  p.  636,  note  (j). 
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noting  trustee,  bj  M17  inttmroent  in  writin;;,  to  subttitute  anj       ^"-^ 
perton  to  be  a  triMtee  in  the  •teatl  of  any  tru«tce  who  thall  io  die,     lu.  VIIL 
continue  tu  iwide  abroad,  diaclaiin,  nc;;Iect,  refuse  or  become    fy^Tirflm 
incapable  to  act  in  the  frusta  aforesaid ;  and  nil  the  said  trust  ettatee   ^*^j^ 
and  premiaea  shall  forthwith  be  transferred  so  as  to  vest  the  same  aW  / 
in  such  new  trustee  or  trustees,  either  jointly  with  the  surviving   jy^gi t^AO^ 
or  continuing  trustee  or  trustees,  or  solely,  as  the  case  may  be,  and         ^' 
•och  new  trustee,  as  well  before  as  after  such  transfer,  shall  luive 
the  same  powers  as  if  originally  ap{>ointed  a  trustee  by  this  my 
will;  AKD  no  trustee  under  this  my  will  shall  be  responsible  for 
the  acts  or  defaults  of  any  co-trustce,  nor  for  receipts  in  which 
they  or  he  shall  only  join  for  conformity ;  nor  be  accountable  for 
the  sufficiency  of  any  {>er8on  with  whom,  in  the  execution  of  these 
trusts,  any  of  the  said  trust  moneys  may  be  deposited ;  nor  for  the 
aufficiency  of  any  securities  in  which  any  of  the  said  tru^t  moneys 
OMiy  be  invested,  unless  the  aanie  shall  happen  through  the  wilful 
default  of  such  trustees  respectively  ;  and  that  my  present  or  any 
future  trustees  or  trustee  may  reimburse  themselves  and  each  other 
all  such  expenaee  aa  they  may  incur  in  the  execution  of  the  afore- 
said trusts  out  of  tlie  trust  moneys  which  shall  come  to  their 
reapeotive  hands. 

8.  AxD  I  HEREBY  APPOINT  my  said  trustees  joint  executors  of  AppoittaMat 
this  my  wiU.  of  •«a,u«. 

9.  And  revoking  all  former  wills  and  codicils,  I  do  hereby  declare  CkM*  «f 
this  to  be  my  last  and  only  will  and  testament 

Is  W1TNLA8,  &C. 
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No.    IX. 


WILL  OF  A  TRADESMAN,  BY  WHICH,  AFfER  BEQUEATHING 
A  LEGACY,  A  CERTAIN  PORTION  OF  HIS  HOUSEHOLD  FUR- 
NITURE, AND  ALL  HIS  WINES,  LIQUORS,  HOUSEKEEPING 
PROVISIONS,  &c.,  TO  HIS  WIFE  ABSOLUTELY,  HE  DIRECTS 
THAT  HIS  BUSINESS  SHALL  BE  CONDUCTED  BY  HER  UNTIL 
HIS  ELDEST  OR  SOME  ONE  OF  HIS  SONS  SHALL  ATFAIN 
TWENTY-ONE,  AND  BE  WILLING  TO  UNDERTAKE  THE 
CONCERN;  BUT  IF  SHE  MARRIES  AGAIN  THE  TRUSTEES 
ARE  TO  MANAGE  THE  BUSINESS;  AND  IF  NONE  OF  THE 
SONS  WILL  UNDERTAKE  THE  BUSINESS,  TRUSTEES  TO  SELL 
THE  SAME.  POWERS  TO  COMPOUND  DEBTS,  INCREASE, 
DIMINISH  OR  DISCONTINUE  BUSINESS,  &c.  NET  PROFITS  TO 
BE  APPLIED,  TWO-THIRDS  TO  WIFE'S  OWN  USE  DURING 
WIDOWHOOD,  AND  THE  REMAINDER  TO  BE  DISPOSED 
OF  BY  HER  IN  THE  MAINTENANCE  OF  THE  FAMILY. 
DEVISE  OF  GENERAL  RESIDUARY  ESTATE  TO  TRUSTEES 
UPON  TRUST  TO  INVEST  WITH  POWER  OF  VARYING  SECU- 
RITIES. TWO-FIFrHS  OF  INCOME  TO  BE  TO  WIFE  DURING 
WIDOWHOOD,  AND  THEN  TO  TESTATOR'S  ELDEST  SON 
ABSOLUTELY;  THE  REMAINING  THREE-FIFTHS  TO  BE  SUB- 
DIVIDED INTO  EIGHT  EQUAL  PARTS  AMONGST  TESTATOR'S 
EIGHT  CHILDREN,  WITH  PROVISION  FOR  SURVIVORSHIP 
AND  ACCRUER. 


1.  Commencement  of  will. 

2.  Appointment  of  trustees. 

3.  Bequest  of    household    furniture, 

not  exceeding;  a  certain  value,  to 
wife  absolutely. 

4.  Absolute  bequest  to  wife  of  wines, 

liquors,  provisions,  &c. 

5.  Wife,  provided   she  so  lon^  con- 

tinue a  widow,  to  carry  on  his 
business  for  the  period  therein- 
after mentioned. 


6.  Business  or  trade  to  be  carried  on 

upon  testator's  dwelling-house, 
and  wife  to  have  entire  manage- 
ment thereof. 

7.  Authority  to  wife   to   perform    all 

acts  respecting  his  business ;  to 
employ  shojimen,  servants,  work- 
men and  others;  to  adjust  ac- 
counts and  debts,  and  refer  to 
arbitration,  &c. 

8.  Wife    to    carry   on   business    until 

testator's  eldest,  or  some  other 


MODBBH  OOMVBTAJfCTXO. 


M7 


of  yt  MM  tlwU  attein  twtotjr- 
gM»  Md  b>  dwiwi  of  CMtyion 
Mlh« 


9.  IVmw  of  nic.  in  caae  boim  of 
will   miff  oo 


10.  Anlkotiij  of  tnutoM  m  to  the 

■odo  of  ModMlinc  Mlt< 

11.  Tcalaior'i  ekkit,  or  toiof   otb«r 

•oa.  to  be  enplojed  in  the  bu«i> 

13.  Power  to   JncftMa,  diminisb,  or 
diaoontinue  bi 


13.  All  rte9  and  taxes  to  be  pejeble 

in  reapect  of  the  pirmiMe  to  be 
cbarK^I  to  the  account  of  the 
biuinees. 

14.  Application  of   net   profits,   two- 

thinJt  to  wife  for  ber  abac^ute 
lue.  and  remaining  two-thirds 
to  be  reoeitred  bj  ber  and  ap- 
plied towards  the  suppitrt  of 
testator*!  children. 

1ft.  If  testator's  eldest  soo  or  any  of 
his  other  sons  be  desirous  of 
carryinir  on  the  said  busiosss. 
tmatccs  to  cause  the  same  to  be 
valued. 

10.  Son  who  undrrtakes  msnsfffment 
to  gire  security  fur  pajrment. 

17*  In  case  of  wife's  death  or  second 
marriage,  trustees  to  carry  on 


bwiMSi  «atU 
or  sooM  other  ma 
cutj  oa  bosiiMM. 


WlUA 


18.  Trustees  to  reeetre  profits  of  bosi 


rosters  lo  iroeirs  pvoou  in  dim-       ffg/  ^^ 
ness  in  the  intenral  betwsea  the    j^   -.  T  , 
death  ur  sc«cMid  marriage  of  wii^  am 
and  the  sale  of  busi 


Iff.  ThMtees  to  insure  premisee  and  ^^^^  .^^ 
stock  in  timde auMost damago  bj  ^^SvT"* 
fire.  **" 


90.  Dense  of  ffenersl  residoaiy  selirfe 
to  trustees,  includiuK  traet  aad 
mortnaged  estates. 

21.  Trustees  to  stand  poseeased  of 
trust  estates. 

23.  Thtstees    to   st*nd    potssswd  of 

f{eiieral  residuary,  sstate  upon 
trtwt  to  iuTest,  with  power  to 
Tsry  seeohties. 

33.  Trustees  to  etandposieessd  of  traet 
moneys. 

24.  Upon   trust   as  to  two-fifths  for 

wife  during  widowhood,  with 
remainder  to  testator's  eldest  son 
^Mwlutely. 

25.  As  to  remsininir  three-fifths,  to  be 

subdirided  into  eight  eaual  shares 
to  be  equally  dirided  between 
teetator's  eight  children. 

3d.  Provision  for  sunrirorship  and 
accruer. 


1.  THIS  IS  THE  LAST  AND  ONLY  WILL  OF  ME, 
{testator),  of,  &c,  groc«r. 

2.  I  BBRKBT  APPOINT  {trustees)  to  be  the  tnisteee  of  thU  mj 
will.  [IksBBT  Ugtutt  of  Ufjaey,  and  also  of  wearing  appartt, 
parapkerHaKa,jrwebt  trinkets,  jrc.,  to  testator's  wife,  ut  ante,  "So,  VI., 
cUuMt  3,  4,  p.  655.] 


ofwUL 


ApaaiatmNt  sf 


3.   I  ALSO  OIVB  AND  BBQVBATH  untO  mj  Mid   Wlfo  ftbiolutelj,  BsfMrtsf 
iuch  part  of  mj  hooMbold  furniture,  pUte,  linen,  chinn,  and  ghua  fcrskan^Asi 
as  she  may  think  proper  to  select,  not  exceeding  altogether  ^  JJS^jJjJ^ 
▼alue  of  £  ,  the  amount  of  which  U  to  be  aacertained  by  two  «*  ikiilsi^. 

appraieeriy  one  to  be  nominated  bjr  my  mid  wife,  and  the  other 
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Wills,       by  my  Said  trustees  or  trustee,  or  otherwise,  as  she  and  they  shall 
No.  IX.      agree  upon. 


Will  of  a 

Tradesman, 

with  Powers  to 

Trustees  to 

compound 

Debts,  increase, 

diminish  or 

discontinue 

Business,  ^-c. 

Absolute 
bequest  to  wife 
of  wines,  liquors, 
provisions,  &c. 
Wife,  provided 
she  so  long 
continues  a 
widow,  to  carry- 
on  his  business 
for  the  period 
thereinafter 
mentioned. 

Business  or 
trade  to  be 
carried  on  upon 
testator's 
dwelling-house, 
and  wife  to 
have  entire 
management 
thereof. 


4.  I  ALSO  GIVE  unto  my  said  wife  all  my  wines  and  other 
liquors,  fuel,  and  housekeeping  provisions,  which  I  shall  be  pos- 
sessed of  at  the  time  of  my  decease. 

5.  And  I  hereby  direct,  that  my  said  wife  shall,  provided 
she  shall  so  long  continue  my  widow,  (b)  subject  to  the  control  of 
ray  said  trustees  or  trustee  as  hereinafter  mentioned,  manage  and 

transact  my  trade  or  business  of  a  grocer  at  P aforesaid,  (c) 

for   such   time,   and   for    the   intents   and   purposes    hereinafter 
mentioned. 

6.  And  I  hereby  declare  that  such  trade  or  business  shall 
be  carried  on  upon  my  freehold  messuage  or  dwelling-house  and 
premises  whereon  the  same  is  now  transacted,  or  shall  be  carried 
on  at  the  time  of  my  decease,  and  that  during  the  entire  period  of 
such  management,  my  said  wife  shall  occupy  and  enjoy  the  whole 
of  the  same  premises  rent  free,  and  have  the  entire  control  and 
management  of  my  said  trade  or  business,  and  of  all  the  capital, 
credits,  stock  in  trade  and  effects  belonging  or  appertaining 
thereto,  or  employed  therein,  at  the  time  of  my  decease. 


Practical  (6)  There  are  very  few  instances,  where  there  is  the  slightest  prohabihty  of  a 

suggestions.  testator's  widow  marrying  again,  and  he  is  desirous  that  the  business  should  be 
carried  on  till  some  one  of  his  children  is  capable  of  undertaking  it,  that  it 
would  not  be  prudent  to  restrict  the  wife's  management  of  the  business  to  her 
widowhood ;  for  by  a  second  marriage  the  whole  concern  may  be  deteriorated  or 
ruined  outright  by  the  interference  and  ill  management  of  the  after-taken  husband. 

Practical  (c)  Whenever  it  is  intended  that  a  testator's  trade  shall  be  carried  on  for  the 

suggestions,  benefit  of  his  family,  or  for  any  other  purpose,  there  should  always  be  an  express 
where  a  trading  po^gj  jn  the  will  for  that  purpose,  otherwise  neither  his  trustees  or  executors 
concem  is  to  be  ^jjj  j^^  authorized  in  so  doing,  however  advantageous  such  a  course  may  seem, 
th"^  "fit  f  ^*  ^''^  ^^^°  ^®  necessary  to  confer  ample  authority  to  the  trustees,  &c.,  to  cora- 
the  tetetor's  pound  debts,  and  so  otherwise  to  arrange  the  conduct  of  the  business,  that  the 
widow  executors  or  trustees  may  be  released  from  all  responsibility  with  respect  to 

losses  caused  by  giving  time  in  payment,  or  taking  insufficient  securities  from 
debtors  paying  debts  in  the  absence  of  strict  legal  proof  of  their  having  been 
contracted,  or  any  other  damage,  resulting  from  any  act  which  a  person  having 
the  absolute  control  of  a  business  may  incur  in  the  conduct  of  it,  or  for  any  loss 
whatever,  unless  the  same  is  occasioned  by  the  actual  misconduct  of  the  trustees. 
They  should  also  be  empowered  to  increase,  diminish,  or  discontinue  the  busi- 
ness altogether,  if  likely  to  prove  a  losing  concern ;  for  if  the  business  is  to  be 
carried  on  at  all  events  until  some  certain  stated  period,  considerable  losses  may 
be  incurred,  as  a  business,  at  one  time  exceedingly  lucrative,  may,  from  some 
unforeseen  events  or  untoward  circumstances,  become  a  very  unprofitable  affair. 


MOUUUI   OOHTBTAMOniOk  6M 

7.   AXU  I   n^RKBY   AUTBOKIUC   AND   BMPOWBK   tttj  Mid  Wife,        WiUiu 

io  long  M  my  ankl  tnulo  or  butiness  shall  be  carried  on,  managed      k«^  ix. 
and  IraMaeied  by  her,  to  enter  into  and  execute  all  auch  acta,     wtUmfm 
daeda,  matten  and  things  respecting  my  said  busineae  as  ibe  may  J^^^*^' 
daam  expedient,  and  to  hire  and  employ  all  such  shopmen,  ser*     Tnttmu 
▼aats^  workmen  and  others,  and  allow  them  such  sum  and  sums  of  dJ^ 
money  for  their  salaries,  wages  or  hire,  and  payable  at  such  timea 
and  in  such  manner  as  she  may  think  pru{)er.     And  also  to  enter   ^"'■'"i  4*- 
into  all  such  contracts  respecting  my  said  trade  or  business  as  she  AotlHrte/ 1« 
ahidl  consider  fit,  and  to  settle  and  adjust  any  accounts  relating  ^  ^^l"**"- 
thereto,  and  to  compound   or  compromise  any  debts  or  claima  rjj***"?  ^ 
respecting  my  said  trade  or  business,  which  may  be  owing  to  or  i«  tiDpioy 
from  me,  or  made  against,  or  on  behalf  of,  my  sud  estate,  and  to  Mmau, 
accept  and  take  such  security,  or  to  give  such  time  for  payment  ^J^il^T" 
of  any  debt  or  claim  owing  to  me ;   and  also  to  refer  to  arbitra-  JI^J^mJ 
tion.  or  otherwise  to  adjust,  any  question  in  dispute  that  may  debu,  aod 
arise  in  respect  to  any  debt  or  demand  that  may  be  claimed  to  .rbitntiaB,  Ac 
be  owing  to  or  from  me,  and  generally  to  carry  on,  manage  and 
transact  my   said  trade  or  business   in  the  same  manner  as  if 
ahe  were  aolely  interested  therein;  but  subject  nevertheleaa  to 
the  interference  and  control  of  my  said  trustees  as  hereinafUr  ia 
ittoned. 


8.  And  I  hereby  also  direct  that  my  said  wife  shall  carry  Wtfttoouij 
OBf  manage  and  transact  my  said  trade  or  business,  until  my  eldest  ntli  iwmi^ 
son  {R.  B,)  shall  attain  the  age  of  twenty-one  years,  at  ^^»cJ* 3ilir«nih"* 
time  he  is  to  have  the  option  of  carrying  on  the  same  upon  the  '"*>  "^^ 
tarma  hereinafter  mentioned ;  but  in  case  of  his  death  under  thatrftwii  m», 
age,  or  having  attained  that  age,  in  case  he  shall  refuse  or  neglect  ITl^a. 

to  undertake  the  management  of  the  said  trade  or  buaineaa,  then  ^  ***** 
until  aome  one  of  the  other  of  my  said  aona  ahall  attain  the  age  of 
twenty-one  years,  and  upon  attaining  that  age  slrnll  be  willing  to 
uniiertake  such  management ;  or,  in  case  none  of  my  sons  ahall 
live  to  attain  the  age  of  twenty-one  years,  or  having  attained  that 
age,  Dooa  of  tltam  will  undertake  to  carry  on  the  said  trade  or 

9.  Then  I  authorizb  and  empower  the  said  {tnuim»\  a/t^mmtt^mm 
the  survivor  of  them,  hia  executors  or  administrators,  or  other  tha  um  r"*^  ** 
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Wills. 

No.  IX. 

Wia  of  a 

Tradetman, 

with  Powei-s  to 

Trustees  to 

compound 

Dehtf,  increase, 

diminish  or 

discontinue 

Business,  ^c. 


trustees  or  trustee  for  the  time  being  of  this  my  will,  to  make  sale 
and  absolutely  dispose  of  my  said  messuage  or  dwelling-house 
wherein  such  business  shall  have  been  so  carried  on,  managed  and 
transacted  as  aforesaid,  with  all  workshops  and  warehouses  there- 
unto belonging,  and  also  the  said  trade  or  business,  and  the  good- 
will thereof,'  together  with  all  the  stock  in  trade,  credits  and  effects 
for  the  time  being  employed  in  or  about  the  same,  or  in  anywise 
relating  thereto,  to  any  person  or  persons  who  shall  agree  to 
become  the  purchaser  or  purchasers  thereof,  for  such  price  or 
prices  as  my  said  trustees  or  trustee  for  the  time  being  shall  think 
reasonable. 


Authority  of 
trustees  as  to 
the  mode  of 
conducting 
Bale. 


10.  And  I  HEREBY  AUTHORIZE  my  said  trustees  or  trustee 
for  the  time  being  to  enter  into  all  such  contracts,  stipulations 
and  agreements  respecting  the  sale  of  my  said  messuage  or 
dwelling-house,  trade  or  business,  and  to  annul,  alter,  or  vary 
the  terms  of  any  such  contracts,  stipulations  or  agreements, 
without  being  responsible  for  any  loss  that  may  be  thereby 
incurred ;  and  also  to  enter  into,  execute  and  perfect  all  such 
conveyances,  assignments  and  assurances,  as  may  be  deemed 
necessary  for  perfecting  such  sale  or  sales,  and  conveying  the 
premises  when  sold  to  the  purchaser  or  respective  purchasers 
thereof. 


Testator's  H.    AnD    I    HEREBY   FURTHER    DIRECT    AND    DECLARE,    thai 

eldest,  or  some  .  .  .  t        •/.       i     n 

other  son  to       durmg  such  time  as  my  said  wife  shall  carry  on,  manage  and 
the*bu8im!ss.*°  transact  my  said  trade  or  business,  my  said  son  {A.  B.),  or  some 
other  of  my  said  sons,  shall  be  employed  in  the  conduct,  manage- 
ment and  transaction  of  such  trade  or  business,  for  the  purpose  of 
learning  and  getting  an  insight  into  the  same. 


Power  to 
increase, 
diminish  or 
dbcontinae 
bosioess. 


12.  And  I  hereby  authorize  and  empower  my  said 
trustees  or  trustee  for  the  time  being,  so  long  as  my  said  trade  or 
business  shall  be  carried  on,  managed  and  transacted  by  my  said 
wife,  to  augment  or  diminish  the  capital  employed  therein,  or  to 
increase,  abridge,  or  wholly  to  discontinue  the  said  trade  or 
business,  in  case  it  appears  likely  to  prove  an  unprofitable 
concern,  as  my  said  trustees  or  trustees  shall  deem  expedient 
or  advisable. 


XODBftK  OOVTBTAlfClKO.  <71 

13.  And  I   nBBEBT  rrRTnea  direct,  that  all  rates,  Uxe«,  Wiua 

and  other  outgoings  which  shoU  be  assessed,  charged,  or  imposed  m«,  ix, 

upon  the  said  messuage  or  dwelling-houae  and  premises  whereon  |^L« 


my  said  trade  or  business  is  carried  on,  or  upon  the  profits  of  my 

sakl  trade,  shall,  during  the   wholo   period  in  which  the  same     Tnmm » 

•hall  be  so  carried  on  by  my  said  wife  as  aforesaid,  or  by  my  said  /jJI/ 

trustees  as  hereinafter  directed,  be  charged  to  the  account  of  the 

said  business.  tkumw,  4*. 

All  nlw  anA 

14.  And  I  HEREBY  FUBTHEB  DIRECT  AND   DECLARE,   that  SO  <*"■  P"y»M» 

long  as  my  said  trade  or  busineiM  shall  be  so  carried  on  by  my  said  i^mmlmmu 
wife,  the  clear  ^ins  and  net  profits  to  arise  from  my  said  trade  or  UMMOMatoT 
business  shall  be  applied  in   manner  next  hereinafter  mentioned 

«  ■        •  Applicstioo  ot 

(that  IS  to  say): — my  said  wife  shall  be  entitled  to  two-fifths  of  the  oh  prefix; 
said  profits  (the  whole  into  five  equal  parts  to  be  considered  m^|^^ 
divided),  for  her  own  absolute  use,  ond   the  remaining  three-fifths  '**^*****'f^ 
part  shall  be  received  by  her,  and  applied  towards  the  maintenance,  UuwttUwto 
education  and  8up|X)rt  of  all  and  every  my  children  for  the  time  har,  m4  i*  u 
being,  in  such  manner  as  my  said  wife  shall  in  her  discretion  think  JJIf^t^arrlif* 
proper,  without   my  said   trustees   or   trustee  being  in  anywise  |IS2_* 
responsible  for  the  application  thereof. 

15.  And  I  hereby    further    direct   and   declare,   that  if  Iftertalar't 

cUmI  or  UBj  of 

my  said  son  {A.  B.)  on  attaining  the  age  of  twenty-one  yeare,  usodMr  mm 


shall  be  desirous  of  carrying  on  my  said  trade  or  business,  or  in  ^ 
ease  of  his  neglect  or  refusal,  any  of  my  subsequent  born  sons  on  *^/;^ 
attaining  that  age  shall  be  desirous  of  carrying  on  the  same,  and  mmims  i» 
shall  give  notice  in  writing  of  such  his  desire  to  my  said  trustees  10  u  t»1bH 
or  trustee  for  the  time  being,  my  said  trustees  or  trustee  shall 
immediately  thereupon  cause  my  said  roeesuage  or  dwelling-house, 
workshops  and  warehouses  thereunto  belonging,  together  with  the 
stock  in  trade,  credits,  effects,  business  and  the  goodwill  thereof 
to  be  valued  and  appraised  by  two  persons,  one  of  whom  shall  be 
ap|K)inted  by  my  said  Km  so  desiring  to  carry  on  my  said  trade 
or  business,  and  the  other  by  my  said  trustees  or  trustee  for  the 
time  being ;  and  in  case  such  two  persons  cannot  agree  in  their 
valuation,  they  shall  elect  an  umpire,  whose  determination  shall 
be  final 
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Wills. 

No.  IX. 

Will  of  a 

Tradesman, 

vntk  Power's  to 

Trustees  to 

compound 

Debts,  increase, 

diminish  or 

discontinue 

Business,  ^"C. 

Son  who 
undertakes 
management  to 
give  security 
for  payment. 

In  case  of  wife's 
death  or  second 
marriage, 
trustees  to 
carry  on 
business  until 
testator's  eldest 
or  some  other 
son  shall  elect 
to  carry  on 
the  same. 


16.  And  ray  said  son  who  shall  so  take  the  management  of  ray 
said  trade  or  business  shall  give  to  my  said  trustees  or  trustee  for 
the  time  being  a  bond  in  a  penalty  of  double  the  amount  of  such 
valuation  as  aforesaid,  conditioned  for  the  payment  of  such  valua- 
tion by  half-yearly  instalments,  until  the  whole  shall  be  paid  oflP; 
provided  nevertheless  that  such  son  shall  not  be  obliged  in  any  one 
year  to  pay  more  than  £  part  of  the  amount  of  such  valuation 
so  secured  as  aforesaid. 

17.  Provided  always,  and  my  will  is,  and  I  hereby  moreover 
declare  and  direct,  that  in  case  my  said  wife  shall  happen  to  die, 
or  shall  enter  into  any  future  marriage  before  any  of  my  said  sons 
shall  attain  the  age  of  twenty-one  years,  who  shall  be  desirous  of 
taking  the  management  of  my  said  trade  or  business,  then  and  in 
either  case  I  authorize  and  empower  my  said  trustees  or  trustee 
for  the  time  being  to  carry  on,  manage  and  transact  my  said  trade 
or  business,  until  such  time  as  some  one  of  my  said  sons  shall 
elect  to  take  the  management  thereof,  or  all  my  said  sons  shall 
attain  the  age  of  twenty-one  years,  and  shall  neglect  or  refuse 
to  take  and  carry  on  the  same,  until  my  said  trustees  or  trustee 
shall  carry  into  effect  the  trusts  and  powers  of  sale  relating  to 
my  said  trade  or  business  as  hereinbefore  mentioned,  and  that 
my  said  trustees  or  trustee  shall  have  the  same  powers  and 
authorities  respecting  the  conduct  and  management  of  my  said 
trade  or  business  as  are  hereinbefore  conferred  upon  my  said  wife 
by  this  my  will,  as  or  near  thereto  as  circumstances  will  possibly 
admit  of. 


Trustees  to  18.    AnD    MY    WILL    IS,    AND    I    HEREBY     FURTHER    DIRECT, 

receive  profits    ^^^  ^^^  clear  gaius  and  net  profits  to  arise  from  my  said  trade 

of  business  m  »  *  •' 

the  interval       or  busincss   shall  be   received   by   my  said   trustees   or  trustee 

death  or  second  during   the  interval   between   the   death  or  future   marriage  of 

wuTa'^the      ^7  ^^^^  wifc,  and   the   purchase   of  such   trade  or  business  by 

sale  of  business,  ^y   gj^j^j  eldest  SOD,  Of  in  case  of  his   refusal,   by   any   of  my 

subsequent  born  sons,  who  shall  be  desirous  of  carrying  on  the 

same;    or,   in  case  all   my  said  sons   shall   decline   to  carry   on 

my  said  trade  or  business,  then  until  the  absolute  sale  thereof 

by   my    said    trustees    or    trustee    under    the    powers  of   sale 
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hTcinbefw  eootaiBed,  and  that  auch  clear  gaiu  ihall  fono  Wiua 
part  of  mj  g«oerai  reaiduarj  estate,  and  be  applied  and  dUpoted  iuTul 
ot  aeooffdinfflj.  „,-^, 


19.   AkD  MT  will  is  and   I  UKREBT   rURTn£B   UIBLCT,  that      T-r-'Tm  n 


•o  long  ai»  my  said  trade  or  businet«  shall  bo  so  carried  on  by  my  ^^J^ 

aaid  wife  or  by  my  said  trustees  or  trustee  na  aforesaid,  ray  said 

trusteea  thail  insure  and  keep  injured  againtit  loss  or  damage  by   amkim,4t. 

fire  roy  said  messuage  or  dweUing-iiou8c,  shops,  warehouses,  stock TrwtMste 

in  trade  and  premises  in  any  sum  not  exceeding  £  nor  leas  j**?  Ig"*** 

thnn  £  in  some  respectable  insurance  office  in  England,  so  tna«  apiai* 

and  in  such  manner  as  that  the  some  messuage  or  dwelling-house, 

stock  in  tnulc  ntid  premises  may  at  all  time«,  whilst  my  said  trade 

or  business  »hall  be  so  carried  on  as  aforeeaid,  be  constantly  kept 

insured  against  such  loss  or  damage  aa  aforesaid,  in  the  sum  of 

£  at  least;  and  in  case  roy  said  menoage  or  dwelling-house, 

shops,  warehouses,  stock  in  trade  and  preroiaes,  or  any  of  them, 

or  any  part  of  the  same,  shall  be  destroyed  or  damaged  by  fire 

during  the  |)eriod  aforesaid,  that  my  said  trusteea  or  trustee  for 

the  time  being  shall  apply  the  moneys  to  be  received  in  respect  of 

or  on  account  of  such  insurance  or  insurances,  in  repairing  such 

loas  or  damage,  as  soon  as  conveniently  may  be  after  they  or  be 

sliall  so  receive  the 


20.  Akd  all    the    rest,   residue   and   remainder  of  my  estate  P*^*»  ^ 
whatsoever  and  wheresoever  (including  ahK>  all  such  estates  aa  wid— ty 
are  vested  in  me  in  trust  or  by  way  of  mortgage),  moneys  and  in^tuu^ 
aeourities  for  muney,   goods,  cliattels   and   effects,   I   give    and  l^ji^Jjr^*** 
bequeath  unto  the  said  {tnuteei)^  Tu  hold  to  them,  their  heiri, 
executors,  administrators  and  aasigns,  according  to  the  respective 
natures  and  qualities  of  the  said  premises,  uix>n  the  trusta  and 

fur  tbe  ends,  intents  and  purposes  hereinafter  declared  (that   is 
to  say), 

TfWiH*  t« 

Mairf  ntmmmA 

21.  Upon  thlst  that  the  said  (jtru»tet$\  and  the  survivor  of  «rtiJiMM«i 
them,  his  executors  or  adminiatrators,  do  and  shall  stand  and  be  !l,^,"y^y 
poaseased  of  the  said  trust  estates  in  such  manner  as  they  ought  ***' 


to  be  held  and  diy)aed  of  in  pursuance  of  such  trusts,  and  as  to  rM»i*»  iW 
all  svch  estates  aa  are  now  veated  in  me  by  way  of  mortgage,  to  UiJJi,," 
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Wills. 

No.  IX. 

Will  hy  a 

Tradesnuin, 

with  Powers  to 

Trustees  to 

compound 

Debts,  increase, 

diminish  or 

discoTttinue 

Business,  ^c. 


assign  and  dispose  of  the  said  mortgaged  estates,  when  the 
principal  moneys  and  interest  thereby  secured  shall  be  paid  off; 
and  do  and  shall  in  their  or  his  discretion,  as  the  nature  of  the 
trusts  of  this  my  will  may  require,  call  in  such  principal  moneys 
and  interest,  and  give  effectual  releases  and  discharges  for  the 
same  when  paid.  [Add  clause  empowering/  trustees  to  collect  and 
get  in  personal  estate,  compound  debts,  Sfc,  ut  ante,  No.  II.,  clause  5, 
p.  643.] 


Trustees  to  22.    AnD    MY    WILL    IS,   AND   I   HEREBY  DIRECT,  that   the  Said 

stand  possessed    .  ^  •  r>     i  i  •  i     •    • 

of  general         [trustees ),  or  the  survivor  of  them,  his  executors  or  administrators, 
estate^^^  o"*  Other  the  trustees  or  trustee  for  the  time  being  of  this  my  will, 

do  and  shall  stand  and  be  possessed  of  the  moneys  to  arise  from  the 
sale  of  my  said  messuage  or  dwelling-house,  stock  in  trade,  business, 
and  goodwill  thereon ;  as  also  of  the  clear  gains  or  net  profits 
thereof^  if  any  such  shall  be  received  by  them  or  him  as  aforesaid ; 
as  also  of  such  moneys  as  shall  be  received,  collected  or  gotten 
in  from  the  other  part  of  my  personal  estate;  as  also  of  such 
moneys  as  shall  at  the  time  of  my  decease  be  vested  upon 
mortgage  or  other  securities,  upon  trust  to  permit  the  said  last- 
mentioned  moneys  to  remain  in  their  present  state  or  investment, 
or  to  call  in  and  invest  the  same  upon  some  other  securities ;  and 
as  to  all  other  my  said  moneys,  trust  estate  and  premises,  upon 
TRUST  to  lay  out  and  invest  the  same  upon  mortgage  of  sufficient 
freehold,  leasehold  or  copyhold  estates  to  be  situate  in  England 
or  Wales  (but  not  Ireland),  or  in  government  securities,  or  in 
some  of  the  public  stocks  or  funds,  or  in  the  Bank  of  England,  in 
the  name  or  names  of  the  said  (trustees),  or  the  survivor  of  them, 
his  executors  or  administrators,  or  other  the  trustees  or  trustee 
for  the  time  being  of  this  my  will;  which  said  stocks,  funds  and 
securities,  and  all  other  funds  and  securities  in  or  upon  which  my 
personal  estate,  trust  moneys  and  premises  shall  be  invested,  it 
shall  be  lawful  for  my  said  trustees  or  trustee  for  the  time  being 
to  alter,  vary  and  transpose  in  their  or  his  discretion. 

Trustees  to  23.  And  I  HEREBY  DIRECT    that  the  said   (trustees)  and  the 

stand  positessed  .  , 

of  trust  moneys  survivor  of  them,  his  executors  or  administrators,  or  other  my 
trustees  or  trustee  for  the  time  being,  do  and  shall  stand  and  be 
possessed  of  my  said  trust  money,  stocks,  funds  and  securities. 


Upon  trust  to 
invest,  with 
power  to  vary 
securities. 


upon  and  tor  tho  tintta^  endi^  (nicnu  and  poqxMM  bflreinafter      v*ua 
dc«IanH]  ftliat  in  to  savX  )!«,  ix. 

24.  UiMiN  TKL'KT  dufiiis  thc  lifetime  of  my  said  wife,  if  the    Trmdmmm, 

witk  t\mm*  to 

dull  ao  long  oontlnuo  my  widow,  to  pay  to  her  two-fifths  (the     rr-trr  fr 


wholaof  my  aaid  tru«t-inoney«  into  five  equal  parta  to  bo  coo-  f^^ ' 
aidered  a«  divided)  of  the  interest,  dividends  and  annual  proceeds 
of  my  said  trust  moneys,  stocks,  funds  and  securities,  and  after  l*mimtm,  fc 
her  decease  or  future  marriage,  then,  as  to  the  said  two-fifths  of  upeatowsw 
my  said  trust-moneys,  stocks,  funds  and  securities,  upov  trubt  Ui^jJJJ*  ^ 
for  my  said  eldest  son  (A.  B.\  his  executors,  administrators  and  *!*."*^*T' 
aaaigns,  absolutely  and  for  ever.  t*  tmnut^B 

25.  And  ab  to.  for  axd  concer.ving  tho  remaining  four<^,, 
fifths  of  my  said  trust  moneys,  stocks,  funds  and  securities,  my  f°*^^jjvj? 
will  is,  and  1  hereby  direct,  that  the  same  shall  be  again  subdivided  iaio  «igbi  aqM 
into  eight  equal  portions,  of  which  I  give  two  portions  to  my  «tHTj  -niUti 


eldeat  son  {A.  B.\  and  one  portion  each  to  my  six  remaining  ..^«^  ^^^^ 
children  [Herb  set  out  th»  names  of  the  children]^  such  portions  •kOdr*. 
to  be  respectively  paid  to  such  of  my  said  children  as  ahall  be  sons, 
on  their  attaining  their  respective  ages  of  twenty-one  years,  and 
to  sach  of  them  as  shall  be  daughters,  un  their  attaining  their 
respective  age«  of  twenty-one  years  or  days  of  marriage,  whichever 
shall  first  happen. 

26.  And  in  case  any  of  my  eaid  children  who,  being  a  son  FVofiMM  tor 
or  sons  shall  die  before  ho  or  they  shall  attain  the  age  of^dannHr! 
twenty-one  years,  or  who,  being  a  dau^Iitcr  or  daughters,  she 
or  they  shall  attain  that  age  or  marry,  then,  as  well  tho 
original  share  or  shares  of  and  in  my  said  trust  moneys,  stocks, 
funds  and  seeurities,(e)  and  also  thc  share  or  shares  that  may 
accrue  to  them  under  this  cross  executory  trust  shall  be,)  i'i*oN' 
TRUST  for  tho  survivors  or  survivor  of  such  children,  to  be 
equally  divided  between  them  as  tenants  in  common,  and  such 
surviving  and  accruing  iharea  to  be  paid  at  such  ages,  days  and 


(<)  At.  t!  Ik;  <-lau«r,  the  tr«utor't  childrro  take  rested  iotarasls  PndkAl 

St  tbs  teSlSior  ■  uraiii,  pnirtHotM  (or  WttviVulvbip  Mul  SOOnMT  UUSt  *  -    -^— '    J  :  MQpKiMMk 

(sss  obssrralaoos,  mmte,  {>.  6SS,  note  (6).) 
VOL.  II.  2  X 
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Wills.  times,  as  his,  her  or  their  original  portion  or  portions  are  herein- 

No.  IX.  before  directed  to  be  paid.     [Here  insert  provisions  for  main- 

WUl  of  a  tenance  and  powers  of  advancement^  ut  ante,  No.  VI.,   clause  20, 

Tradesman,  p.  658 :    ALSO   receipt   clause,  ut   ante.   No.  V.,  clause  3,  p.  652; 

toith  Pou-ers  to  ^  ^  '    r  ' 

Trustees  to    power  to  change  trustees,  ut  ante,  No.  I.,   clause  11,  p.  637;  also 

Debts  increase  clauses  appointing  the  wife  and  trustees  executors,  and  also  guardians 

dimmish  or    ^y  ^^g  children,  and  clause  of  revocation,  ut  ante.  No.  VI.,  clauses 

aiscontinue       *'  '  "^  ^  *  * 

Busimss,  #c.   23,  24,  25,  pp.  659,  660.] 
In  witness,  &c. 
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No.  X. 


SHORT  FORM  niRRCTING  THAT  BUSINESS  SHALL  BE  CARRIED 
ON  BY  TESTATOR'S  WIFE,  IF  SHE  SO  LONG  REMAINS  A 
WIDOW.  UNTIL  HIS  ELDEST.  OR  SOME  ONE  OF  HIS  SONS, 
SHALL  ATIAIN  TWENTY-ONE,  AND  BE  WILLING  TO  UNDER- 
TAKE  THE  MANAtJRMENT  OF  THE  CONCERN.  WHICH.  IF 
NONE  OF  THEM  WILL  UNDERTAKE.  THE  BUSINESS  IS  TO 
BE  SOLD.  IN  CASE  OF  WIFE'S  SECOND  MARRIAGE.  TRUSTEES 
TO  HAVE  THE  MANAGEMENT  OF  BUSINESS.  POWER  TO 
COMPOUND  DEBTS.  &c.,  AND  TO  INCREASE.  ABRIDGE.  OR 
DISCONTINUE  BUSINESS.  APPLICATION  OF  THE  PROFITS: 
TWO-THIRDS  TO  WIFE'S  OWN  USE  DURIN(J  WIDOWHOOD; 
AND  THE  REMAINDER  TO  BE  APPLIED  BY  HER  IN  THE 
MAINTENANCE  OF  HER  FAMILY. 


Ahd   I   H£R£DT  DIRECT,  that  my  grocery   biuiness  shall  be  Thmimi, 
carried  on  by  my  said  tni8tee«  or  trustee,  u{x>n  the  same  premises  S^JJ^Jw"" 
whereon   the  same  is   now  conducted,  under   the   sole  manage- *^'^  5*^ 
mcnt  of  my  said  wife,  provided  she  so  long  continues  my  widow,  aiiuiu»«u«« 
until  my  eldest  son,  and  in  case  of  his  refusal,  some  other  of  my  mw  •k«Il 
sons,  shall  attain  the  age  of  twenty-one  years,  and  undertake  the  **"* 

maoagement  thereof,   or  neglect  or  refuse  so  to  do.     AifO  I 
AUTHORIZE  my  said  wife  to  perform  all  such  acts  respecting  my 
said  business  as  1  myself  could  have  done  if  living ;  to  hire  shop- 
men, workmen,  tenrants  and  othens  paying  them  such  wages  and  lVw«r  i* 
sakries  as  she  may  think  proper :   and  also  to  adjust  accounts,  IH'^jiT 
compromise  debts,  give  time  for  payment,  or  take  securities  for**'^*'' 
the  same,  and  also  to  rder  to  arbitration  any  debt  claimed  to  be 
owing  to  or  from  me;  and  generally  to  act  in  the  same  business  I"  <*«  aB 
as  fully  as  I  could  have  done  if  living,  without  being  responsible  mi^m  t* 
for  any  loss  that  may  have  been  therein  incuncd.     AxD  in 


my  eldest  soiit  on  attaining  twcnty-onr,  or  all  my  said  children,  *y*** 

2x2  "^ 


678  CONCISE    PRECEDENTS  IN 

Wills.  on  attaining  that  age,  shall  refuse  to  undertake  my  said  business. 

No.  X.  then  my  said  trustees  or  trustee  shall  sell  the  same  and  the  good- 

Short  Form  ^''^-^  thereof,  together  with  the  messuage,  shop,  warehouses  and  other 

s^Wm  It/z  ^"^^t^^^gs  thereunto  belonging,  to  any  person  or  persons  who  shall 

be  carried  on  agree  to  purchase  the  same,  at  such  price  as  my  said  trustees  or 

by  TeMntors 

'  Widow,  trustee  shall  consider  reasonable,  and  after  deducting  the  expenses  of 
*q/' h&r  SoZ°fc.  ^^^^'  ^^^^^  Stand  posscssed  of  the  purchase-moneys,  upon  the  trusts 
^     ■; —        hereinafter  declared.     And  1  hereby  direct  that  my  eldest  or 

Direction  •' 

that  some  of      some  One  of  my  sons  shall  be  employed  in  the  management  of  my 

testator's  sons  •ii-  />i  n  i  -  t  •  ••! 

be  employed  in  said  Dusiness  lor  the  purposc  01  learnmg  and  gettmg  an  msight 
the  busmess.      jj^^^  ^^^  same.     And  1  HEREBY  AUTHORIZE  my  said  trustees  or 

Power  to  .  1111.. 

increase,  trustcc  to  increase,  abridge,  or  wholly  to   discontinue  my  said 

dis"onUnue  busiuess  in  casc  the  same  seems  likely  to  prove  an  unprofitable 

business.  concern,  as  mj  said  trustees  or  trustee  may  consider  most  advan- 

to  be  charged  tagcous.      I  ALSO  DIRECT  that   all   ratcs  and  taxes  whatsoever^ 

upon  the  payable  in  respect  of  the  premises  whereon  my  said  business  shall 

business.  r    ./  i  r  j 

Profits—  b®  cai'ried  on,  or  upon  the  profits  of  my  said  trade,  shall  be  charged 

two-fifths  to      ^Q   ^|jg   account   of  the   said   business;   and  that  the  net  profits 

wife  absolutely,  '  ^ 

remainder  for  thereof  shall  be  applied  as  follows :  (that  is  to  say,)  two  equal 
children.  fifth  parts  to  my  said  wife  for  her  own  absolute   use,   and  the 

Trustees,  upon  remaining  three-fifths  to  be  received  and  applied  by  her  in  the 
iromTon  "to"^^  maintenance  and  education  of  my  children,  in  such  manner  as  she 
appraise  may  think  proper,  without  my  said  trustees  or  trustee  being  in 

business  and  .  .  .        . 

transfer  same  any wisc  responsible  for  the  application  thereof.  And  I  hereby 
FURTHER  DIRECT,  that  if  my  eldest  son,  upon  attaining  twenty- 
one,  or,  in  case  of  his  neglecting  so  to  do,  any  other  one  of  my 
sons,  on  attaining  that  age,  shall  give  notice  in  writing  to  my  said 
trustees  or  trustee  of  his  desire  to  undertake  the  management  of 
my  said  business,  my  said  trustees  or  trustee  shall  cause  the  same, 
together  with  the  stock  in  trade,  and  the  premises  whereon  the  same 
shall  be  carried  on,  to  be  appraised ;  and  my  said  son  so  desirous 
of  conducting  the  said  business  shall  have  the  option  of  purchasing 
the  same,  together  with  the  stock  in  trade  and  premises  whereon 
the  same  shall  be  carried  on,  which  shall  be  transferred  and  con- 
veyed to  him   upon   his  entering  into  a  bond  in   a  penalty   of 

Trustees  to       doublc   the  amount  of  such  valuation,  conditioned  to  pay  such 

c&rrv  on 

business  in  case  valuation  by  half-yearly  instalments,  until  the  whole  shall  be  paid 
or  second"  oflP;  but  such  SOU  shall  not  be  obliged  in  any  one  year  to  pay  more 
marrUge  ^^i^^  £  ^^^^  ^f  ^^^  amouut  of  such  Valuation.     Provided 
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ALWAYS,  thfti  iu  cuo  ot  the  death  or  »eoond  luarriage  of  mj  Mud  Wiua. 

wife,  before  any  of  my  nid  foiui  ehall  attain  twenty-one  and  be  X*.  X. 

dauroua  of  carrying  on  my  aaid  buaineM,  then  I  direct  that  the  skaH  AW* 

Mune  shall  be  carried  on  by  my  said  trustoen  or  trustee,  until  some  *'^'|^^^ 


one  of  my  sakl  sons  shall  attain  twenty -one  and  elect  to  carry  on  **  L__^. 
my  said  business,  or  all  of  thcui,  on  attaining  that  age,  shall      ifU^ 
respectively  neglect  or  refuse  so  to  do;  and  that  my  said  trustees ^j^^^!||^ 
•ball  have  the  same  {wwers  in  the  management  thereof  as  **^  j^fj^ 
hereinbefore  cunfcrred  upon  my  said  wife.      And  I  direct  that  •ppUoitioo 
my  said  trustees  or  trustee  shall  receive  the  profits  during  the  nmn^i  by 


interval  between  the  death  or  second  marriage  of  my  said  wife 

and  the  sale  of  my  said  business,  stock  in  trade  and  premises,  and  it 

that  such  profits  shall  form  part  of  my  general  residuary  estate.  ""■••  *7  "•• 

And  I  FUUTUKB  direct  that  my  stud  trustees  shall,  so  long  as 

my  said  bunness  shall  be  00  carried  on,  insure  the  premises  and 

stock  in  trade  from  loss  or  damage  by  fire,  and  all  moneys  received 

in  case  of  such  loss  or  destruction  shall  be  forthwith  applied  in  the 

reparation  thereof.      [Add  general  residuary  devise;   trusts  and 

other  eUmseSy  as  eireumstaneet  may  requMrc."] 

In    WDNEfiS,  &C. 
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No.   XI. 


WILL  OF  A  FARMER,  BY  WHICH  HE  DEVISES  HIS  FARM,  CON- 
SISTING  PARTLY  OF  FREEHOLD  AND  PARTLY  OF  LEASEHOLD 
PREMISES,  AND  ALSO  ALL  HIS  FARMING  STOCK,  TO  TRUS- 
TEES, WITH  DIRECTIONS  TO  CARRY  ON  THE  FARM,  AND 
APPLY  A  COMPETENT  PORTION  OF  THE  PROFITS  TOWARDS 
THE  EDUCATION  AND  SUPPORT  OF  HIS  SON,  UNTIL  HE 
COMES  OF  AGE,  AND  THEN  TO  CONVEY  THE  FARM  AND 
FARMING  STOCK  TO  HLM  ABSOLUTELY;  BUT  IN  CASE  OF 
HIS  DEATH,  TRUSTEES  TO  CONVEY  THE  FARM  TO  TESTA- 
TOR'S BROTHER,  TO  USES  TO  BAR  DOWER,  AND  TO  SELL 
THE  FARMING  STOCK,  AND  INVEST  THE  PROCEEDS  IN 
SUFFICIENT  SECURITIES,  AND  PAY  THE  DIVIDENDS  TO  TES- 
TATOR'S SISTER  FOR  HER  SEPARATE  USE  FOR  LIFE,  WITH 
POWER  FOR  HER  TO  APPOINT  THE  PRINCIPAL  AMONGST 
HER  CHILDREN,  AND  IN  DEFAULT  THEREOF,  UPON  TRUST 
FOR  SONS  ON  ATTAINING  TWENTY-ONE,  AND  DAUGHTERS 
ON  ATTAINING  THAT  AGE  OR  DAY  OF  MARRIAGE;  HOTCH- 
POT CLAUSE ;  SPECIAL  PROVISIONS  FOR  MAINTENANCE  AND 
ADVANCEMENT  OF  CHILDREN,  BUT  NOT  TO  BE  APPLICABLE 
DURING  THEIR  FATHER'S  LIFETIME. 


1.  Commencement. 

2.  Devise  of   an   estate   or  farm  to 

trustees  in  fee. 

3.  Bequest  to  trustees  of  farm  and  live 

and  dead  stock. 

4.  Trustees  to  manage  farming  busi- 

ness. 

5.  Trustees    to   apply   a    competent 

portion  of  the  profits  of  the  farm 
to  the  support  and  education  of 
testator's  son,  and  invest  the 
residue  to  accumulate  until  he 
shall  attain  twenty-one. 

G.  Trustees  to  convey  farm  and  assign 
farming  stock  to  son  on  bis  at- 
taining twenty-one. 

7.  In  case  of  testator's  son's  death 
under  twenty-one,  trustees   to 


convey  the  farm    to    testator's 
brother,  to  uses  to  bar  dower. 

8.  Trustees  to  sell  farming  stock. 

9.  Trustees    to    stand    possessed  of 

trust  moneys. 

10.  Upon  trust  to  pay  yearly  produce 

to   testator's   sister  for  life,  for 
her  separate  use. 

11.  Power  of   appointment    amongst 

children. 

12.  Trust  for  children :  sons  at  twenty- 

one  ;  daughters  at  twenty-one  or 
marriage. 

13.  Hotchpot  clause. 

14.  Provisions  for  maintenance. 

15.  Power  of  advancement. 


MOOKRM   CX>ltTEtAMCIMa  Ml 

1.  THIS  IS  THE  LAST   AND  ONLY  WILL  of  me, 
{testator),  of,  &o.,  fanner. 

2.  I  oive  AND  OBVI8B  unto  (triuttes),  their  heirs,  exccators 

and  aduiinUtratori,  all  that  my  c«Uto  or  farm  called  A , 

in  the  parish  of  fi ,  consistinji;  partly  of  freehold  and  pertly 

of  leeeehold  prenuaea ;  (a)  to  hold  the  same,   with  the  ap- 


(«)  Wbcr*  a  testator  «m  poMCMcd  both  of  freehold  and  lesaebold  propei^, 
the  latter  d«Mription  of  property  would  not,  )i<^nerally  vpeakinjr,  have  paateid 
under  word*  of  devi»e  •pplicahle  to  freehold  onljr.     '1  nua,  io  fiose  r.  BartUtt  wk^w 
(Cro.  Car.  293),  the  ruir  is  laid  duwn,  that  if  a  man  hare  landa  in  fre,  and  lands  |^  ^y^^^ 
for  years,  and  devise  all  bis  landa  and  tenementa,  the  fee  siniple  landa  only  paaa,  mpaftj  viB 
and  not  the  leases  for  year*  ;  but  if  he  bare  no  fe«  aimple  lands,  tbea  the  lease  p^i  eadar 
fur  yean  pasaea.  wbidi  doctrine  ha*  been  aupported  by  sereral  more  modem  Um  tanas  of 
deeiaioos:  (ace  J>sru  r.  Oihb$,  2  P.  Wms. ;  hmottford  v..  Gardtuer.  -2  Atk.  450 ;  «  dsviaa 
Wkitaker  r.  AmbUr,  1   Ed.  151 ;  Pistol  v.  Riekardson,  1   11.  Blackst.  262,  d.;  spplkaUs  to 
Tkompmm  r.  LmrUy,  3  Boa.  &  Pull.  303.)  frodioUB. 

Id  some  particular  tpsUDoes,  however,  where  a  clear  intent  has  ap{)eared  on  ^n,^  \ 
the  face  of  the  will  to  iodude  freehold  and  leasehold  pn>perty  under  the  same  woeldl 
denominatioD,  aad  vbere  the  same  dcachption  ruisht  be  ecpially  applicable  to  _ 
belh  dssctiptiPM  oC  property,  the  kaaebolds,  is  well  as  the  freehulds,  bare  been  taneaapelaaU 
held  to  paeet  hence  the  woiti  "  fann.**  as  importing  such  premises  as  hare  been  to  fraafaaUa  . 
uaually  let  loietlicr,  and  cotr  i  within  one  entire  buldint;,  baa  been 

generally  belcTto  carry  the  \\  ^maes:  (Laae  v.  SluHkope,  6  T.  K.  345  ; 

Beiayte  r.  Burl  of  Lacea,  9  East,  44t».)  And  in  some  cases  where  differeot 
aorta  of  property  bare  been  alwavs  occupied  toffether,  one  descriptioo  baa  been 
held  to  include  the  whole,  althouKD,  strictly  s{>caking,  the  terms  of  the  devise  have 
been  more  applicable  to  one  kind  of  property  than  the  other,    'lltus,  io  Roe  d, 

Py*  v.  Burd,  2  W.  Blackst.  1301,  where  a  tcaUtor  devised  all  his  estate  in  A , 

ha%-ing  both  copyhold  and  leasehold  there,  which  he  had  purchased  together  and 
afterwards  occupied  together  for  twenty-three  years,  the  devise  waa  held  to  include 
l>oth  the  leasehold  and  copyhold,  as  one  consolidated  estate,  although  by  the 
same  will  the  testator  had  bequeathed  all  his  personal  estate  to  another  }>craon. 
.\nd  where  a  testator,  after  deviaing  in  terms  cspable  only  of  comprising  free- 
buld  property,  in  referring  to  such  devise  makes  use  >  f  terms  which  can  he  only 
applicabw  to  Icaachulds.  an  intention  to  iiuludr  l>oth  might  reasonably  hare  been 
inlerred,  when  to  have  done  otherwise  wuuKI  have  rendered  the  Utter  terms 
altogether  tnaperative ;  as  in  the  case  of  Addis  v.  Clement  (2  P.  Wms.  456), 
where  a  testator,  being  seised  of  Unds  in  fee,  and  also  posaeaaed  of  a  chorch 
hasa  for  tweolgMMM  years,  which  was  renewable,  devised  "  all  his  measaages, 

lands  and  teosoMati  in  the  parish  of  B ,  which  he  then  stood  posseesed  of 

or  in  anywise  iolwsstsd  In,  to  usee  in  strict  settlement,  this  devise  was  held  to 
inelnde  leMeholib  (though  there  were  freeholds),  as  these  subaeqnent  worda 
were  conridewd  to  refer  to  the  leasehold  estate,  which  diatingnishM  tliat  cms 
fton  Aos*  V.  BarlUtI,  Mon  referred  to. 

And  in  Hattlty  v.  iUrlt  ^5  Ves.  540),  where  a  testator  devised  his  hinds, 
tenements  and  hcrrditamenta,  to  trustees,  their  hetrs.  executors,  administrators 
and  assigns.  eceeaWJiy  to  tk»ir  mttetal  malmresaud  rnpeclire  nlatn  and  la/rreals 
tketeim;  and,  in  anoCbar  part  of  the  will,  the  traet  for  the  application  of  the 
rente  was  deetarsd  to  be  sa^sel  to  tke  yroumd  rrmts,  and  oUier  oatg<MHp,  Lord 
Alraoley  tbooght  the  iateotion  to  include  the  leaseholds  sofBoiently  d«Doa* 
stratcd ;  the  words  **  ground  rente,"  he  said,  placed  it  beyond  aU  doubt. 

It  must,  bowe«'cr,  be  borne  in  mind,  that  in  all  the  oaaea  where  one  sort  of  e 

property  bu  bsen  inctoded  io  a  derise  more  stnctly  applicable  to  another  kind  of 
proper^,  some  other  esptsesloni  have  always  been  employed,  on 
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Wills. 

No.  XI, 

Will  of 

a  Farmer, 

by  which  he 

devises  his 

Farm  to 

Trustees,  ^c. 

Bequest  to 
trustees  of 
farm  and  live 
and  dead  stock. 


purtenances,  unto  and  to  the  use  of  the  said  {trustees)  their 
heirs,  executors,  administrators  and  assigns,  according  to  the 
respective  natures  and  qualities  of  the  said  premises,  to  the  uses, 
upon  the  trusts,  and  for  the  ends,  intents  and  purposes  hereinafter 
declared. 

3.  I  ALSO  GIVE  AND  BEQUEATH  unto  the  Said  (trustees),  their 
executors,  administrators  and  assigns,  all  my  stock  of  cattle,  corn, 
hay  and  grain,  horses,  oxen,  cows,  calves,  sheep,  lambs,  swine,  and 
live  stock  and  cattle  of  all  kinds ;  and  also  all  my  farming  utensils 
and  implements  of  husbandry,  tools,  thrashing  and  winnowing 
machines,  waggons,  carts,  wains,  carriages,  harness,  saddles  and 
other  accoutrements,  and  all  and  singular  other  my  live  and  dead 
stock  whatsoever,  which  shall  be  in  or  upon  my  said  farm  at  the 
time  of  my  decease. 


Trustees  to  ^     ^^^  ^^    WILL   IS,    AND   I    HEREBY   DIRECT,    that    the   Said 

manage  tarming  '  ' 

business.  {trustees),  or  the  survivor  of  them,  his  executors  or  administrators, 

or  other  the  trustees  or  trustee  for  the  time  being  of  this  my  will, 
do  and  shall,  until  my  son  {A.B.)  shall  attain  the  age  of  twenty- 
one  years,  either  by  themselves  or  some  other  fit  person  to  be 
employed  by  them  or  him,  and  by  and  under  their  or  his  direction 
and  control,  carry  on  the  business  and  management  of  my  said 
farm,  and  cultivate  and  improve  the  same  in  such  manner  as  my 


circumstances  have  been  connected  with  the  property  so  as  to  indicate  an  intent 
to  include  both  kinds  under  a  denomination  applicable  to  only  one  of  them. 
Thus,  in  Lane  v.  Stanhope,  and  Doe  d.  Belayse  v.  Lucan,  above  referred  to,  the 
word  "farm"  was  annexed  to  the  description  of  the  property.  In  Roe  d.  Pye 
V.  Bird,  the  leasehold  and  copyhold  estates  had  been  held  together  for  a  great 
number  of  years.  In  Addis  v.  Clement,  the  expression  "  possessed  of"  was 
particularly  applicable  to  leasehold  property.  And  in  Hartley  v.  Hurle,  the 
limitation  beinsj  as  well  to  executors  and  administrators  of  the  trustees  as  to  their 
heirs,  and  the  words  "  according  to  their  estates  and  interests,"  coupled  with 
the  declaration  that  the  rents  were  "  to  be  subject  to  the  jjiround  rents,"  denoted 
an  undoubted  intention  to  include  the  leasehold  as  well  as  the  freehold  portion  of 
his  projierty,  under  the  above  terms.  The  stat.  1  Vict.  c.  26,  s.  26,  now,  however, 
enacts  that  a  devise  of  the  land  of  the  testator  in  any  place  or  in  the  occupation 
testator's  lands  of  any  person  mentioned  in  his  will,  or  otherwise  described  in  a  {general  manner, 
shall  incluile  and  any  othtr  jjeneral  devise  whiL-h  would  describe  a  customary,  copyhold,  or 
copyhold  and  leasehold  estatfe,  if  the  testator  had  no  ireehold  estate  which  could  be  described 
leasehold  as  well  by  it,  shall  be  construed  to  include  the  custoraai'y,  copyhold  and  leasehold 
as  freehold  estates  of  the  testator,  or  his  customary,  copyhold  and  leasehold  estates,  or  any 
lands.  of  them,  to  which  such  description  shall  extend,  as  the  case  may  be,  as  well  to 

the  copyhold  and  leasehold' us  the  freehold  estates,  unless  a  contrary  intention 
shall  appear  by  the  will. 


A  general 
devise  of  the 
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aajd  trottMt  or  trustee  uay  deem  moet  advmoUigooat  *,  and  al«o      Wtua. 
from  time  to  time  to  sell  anti  dispose  of  any  purt  of  the  stock  sod      lU.  XL 
produce  of  the  said  farm,  as  also  to  purchase  any  cattle,  and  also      wm^ 
all  0ucb  farmiog  atensils  and  implements  of  husbandry  in  the  place    ^(^UdUU 
of  any  that  may  be  worn  out  ur  damaged,  or  that  may  be  deemed     ^•'^  ^ 
nccessar}'  or  proper  for  the  purposes  of  my  said  farming  business;    Tmum,  ie. 
and  also  with  power  to  increase  or  diminish  the  farming  stock 
thereon,  and  to  employ  such  bailifis,  servants,  and  labourers  upon 
my  said  farm  and  allow  them  such  wages,  and  generally  to  conduct 
my  said  faruiiog  but»iness  in  such  manner,  as  my  said  trustees  ot 
trustee  shall  in  their  or  his  discretion  think  most  advantageous 
for  the  management  of  the  concern. 

5.  And  I  uereby  fubtdeb  dibect,  that  my  said  trustees  TnwtM 
or  truMtee  for  the  time  being,  so  long  as  they  shall  carry  on  my  om^mA 
said  farming  business,  shall  apply  a  competent  part  of  the  clear  ^1^^^! 
profits  thereof  in   or  towards  the   maintenance,   education  and  »^  ^  ^ 
support  of  my  said  non  (A.  B.)^  in  such  manner  as  my  said  trosieea  adBntiai  «r 
or  trustee  shall  think  proper;  and  do  and  shall  Uy  out  the  surplus  JS'blii'i 
(if  any)  of  such  pnifits  in  some  of  the  public  stocks  or  funds,  or  '^^•^  •• 


in  the  Bank  of  England,  or  by  way  of  mortgage  upon  the  security  wia  h» 
of  sufficient  freehold,  leasehold  or  copyhold  estates,  to  be  situate  t»rutj-«M. 
in  England  or  Wales  (but  not  in  Irchind);  which  said  stocks, 
funds  and  securities  it  ^liall  be  lawful  for  my  said  trustees  or 
trustee  to  alter,  vary  and  trunt*))osc  from  time  to  time  as  they  or 
he  in  their  or  his  discretion  shall  think  fit;  and  do  and  shall 
receive  the  interest,  dividends  and  annual  produce  of  the  said 
trust  moneys,  stocks,  funds  and  securities,  as  and  whenever  the 
same  sliall  become  payable,  and  lay  out  and  invest  the  same  in 
like  manner,  so  that  the  same  may  accumulate  in  the  nature  of 
compound  interest,  until  my  said  son  {A,  B.)  shall  attain  the  age  of 
twenty-one  yean;  and  then  upon  tbust  to  pay  or  transfer  the 
said  trust  moneys,  stocks,  fumb  and  securities,  together  with  such 
accumulations  as  shall  have  been  added  thereto-  in  pursuance  of 
the  aforesaid  trusts,  unto  my  said  son  {A.  B,),  his  executors, 
Athninistrators  and  asdgiM^  for  his  and  their  absolute  use  and 
benefit. 

6.  And  yy  will  ih,  and  I  herrbt  prBTnKB  direct  and 
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No.  XL 

Will  of 

a  Farmer, 

by  which  he 

deoises  his 

Farm  to 

■Trustees,  i^-c. 

Trustees  to 
convey  farm 
and  assign 
farming  stock 
to  son  on  liis 
attaining 
twenty-one. 


DECLARE,  that  when  and  as  soon  as  my  said  son  {A.  B.)  shall 
attain  the  age  of  twenty-one  years,  my  said  trustees  or  trustee 
for  the  time  being  shall,  with  all  convenient  speed,  well  and 
effectually  convey,  assign,  transfer,  pay,  or  otherwise  assure  unto 
my  said  son  {A.  B.),  his  heirs,  executors,  administrators  and 
assigns,  according  to  the  respective  natures  and  qualities  of  the 
premises,  all  that  my  aforesaid  estate  of  A ,  with  the  appurte- 
nances thereunto  belonging,  also  all  the  live  and  dead  stock,  and 
all  and  singular  other  the  premises  so  devised  and  bequeathed  by 
me  unto  the  said  [trustees)  as  aforesaid,  for  the  sole  use  and  benefit 
of  my  said  son  {A.  B.),  his  heirs,  executors,  administrators  and 
assigns,  absolutely  and  for  ever. 


the  age  of  twenty-one  years,  (Z>)  then  the  said   {trustees),  or  the 


7.  Provided  always,  and  my  will  is,  and  I  hereby 
testator's  son's   i>iiiECT,  that  in  casc  my  said  son  {A.  B.)  shall  happen  to  die  under 

death  under 
twenty-one, 

trustees  to        survivor  of  them,  his  heirs,  executors  or  administrators,  or  other  the 

convey  the  farm 
to  testator's 
brother,  to 
uses  to  bar 
dower. 


trustees  or  trustee  for  the  time  being  of  these  presents,  do  and 

shall  stand  possessed  of  my  said  estate  or  farm  of  A ,  upon 

trust  and  for  the  absolute  use  and  benefit  of  my  brother  [insert 
name  and  general  description'],  and  to  convey,  assign  and  assure  the 
same  to  him,  his  heirs,  executors,  administrators  and  assigns 
accordingly ;  provided  nevertheless,  that  in  the  conveyance 
to  my  said  brother  by  my  said  trustees  or  trustee  of  such  parts  of 
my  said  estate  or  farm  as  shall  be  of  freehold  tenure,  such 
premises  shall  be  limited  to  such  uses  for  his  benefit  as  are  usually 
limited  for  the  purpose  of  barring  dower ;  unless  my  said  brother 
shall  direct  that  the  same  premises  shall  be  limited  to  any  other 
uses,  or  in  any  other  manner,  (c) 


An  executory 
devise  may  be 
limited  after 
an  estate  in 
fee. 


Practical 
observations. 


(b)  Although,  as  a  general  rule,  a  linaitation  over,  after  an  estate  in  fee 
simple,  is  void,  still  such  rule  admits  of  an  exception  in  the  case  of  an  executory 
devise,  which,  if  limited  so  as  to  take  effect  during  the  term  of  a  life  or  lives  ia 
being,  and  twenty-one  years  afterwards,  may  be  good  if  created  by  will,  although 
it  would  be  absolutely  void  if  attempted  to  be  limited  by  deed:  (Dy.  127; 
2  Mod,  289 ;  Fulmerton  v.  Stewart,  cited  Cro.  Jac.  592 ;  yVellock  v.  Hamond, 
cited  2  Leon,  82  ;  Hinde  v.  Lyon,  3  Leon,  64 ;  Hanbury  v.  Cocberell,  1  Roll. 
Abr.  835;   Gulliver  v.  mckett,  1  Wills.  105.) 

(c)  Where  a  conveyance  is  directed  to  be  made  to  a  devisee  married  previously 
to  the  year  1834,  it  will  be  prudent  to  provide  that  the  conveyance  shall  be  to 
dower  uses ;  as  a  simple  conveyance  in  fee  might  cause  a  right  of  dower  to 
attach  to  the  wife  of  the  devisee,  which  the  testator  had  no  intention  to  confer, 
and  which  the  devisee  himself  will  probably  be  desirous  to  prevent. 
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8.  AVD  AS  TO  all  and  MogoUr  Um  tftid  live  and  dead  farming      fiajuL 
Htock,  anil  all  and  singular  other  the  moveable  eflfecta  which  shall      jb,  xi. 
be  in,  ujton,  about,  or  belonging  to  the  said  fann,  at  the  time  of      wiUmf 
the  deoesM  of  my  aaid  ion  (A.  B,)  aa  aforesaid,  upon  trust  that    f /JTTT'- 
the  eaid  (trusieet)  or  the  survivor  of  them,  his  executors  or  ad-    Jmim$  kk 
ministrators,  or  other  my  said  trustees  or  trustee,  do  and  shall,  as   Tratum,  4«. 
toon  as  conveniently  may  be  thereafter,  sell  and  dispose  of  such  jnntwiMro  mH 
live  and  dead  stock,  moveables  and  efiect«,  either  by  public  auction  ^naiag 
or  private  contract,  or  partly  by  public  auction  and  partly  by 
private  contract,  or  in  such  manner  as  my  said  tnittecs  or  trustee 
for  the  time  being  may  think  proper;  and  do  and  shall  stand  and 
be  poaseaaed  of  the  purchase-moneys,  upon  trust  to  invest  the 
•ame  in  some  of  the  public  stocks  or  funds,  or  in  the  Bank  of 
England,  or  by  way  of  mortgage  upon  the  security  of  sufficient 
freehold,  leasehold  or  copyhold  estates,  to  be  situate  in  England  or 
Wales  (but  not  in  Ireland),  which  said  stocks,  funds  and  securities 
it  shall  be  lawful  fur  my  said  trustees  or  trutitee  fur  the  time  being 
to  alter,  vary  and  tranepoee  in  their  or  his  discretion. 

9.  And  MT   will   is,  and   I   hereby   FURTUER  direct  ANDTnulMto 
DECLARE,  that  the  said  (tru$tees\  or  the  sur>'ivor  of  them,  his^,„^ 
executors  or  adminiiitrators,  or  other  the  trui^tees  or  trustee  for 

the  time  being  of  this  my  will,  do  and  «ihall  stand  and  be  poeseesed 
of  the  said  trust  moneys,  stocks,  funds  and  securities  so  lastly 
directed  to  be  laid  out  and  invested  as  aforesaid ;  as  also  of  the 
«aid  stocks,  funds  and  securities  upon  which  the  surplus  profits 
of  the  said  farm  were  directed  to  be  invested,  with  the  accumu- 
lations thereon,  upon  the  trusts  hereinafter  declared:  (that  is 
to  say,) 

10.  Upon  trust  to  pay  the  interest,  dividends,  and  annual  ^>*  «"»>»  «• 
produce  of  the  whole  of  the  said  trust  moneys,  stocks,  funds  and  fnimo$%» 
securities,  when  and  as  the  same  shall  become  due  and  payable,  fcHuJ^^iftJ 
into   the   projHfr   hands  of  my  sifter   {A.  M.  /?.),  the   wife   of«n««««^ 
(/I.  51  B.\  of,  &c.,  during  tlic  tenn  of  her  natural  life,  for  her 

id  separate  use,  free  from  the  control,  debts  or  engagements 

^  present  or  of  any  future  husband  or  husbands  with  whom 

she  may  at  any  time  intermarry,  and  so  tluit  she  shall  have  no 
power  to  alien  or  anticipate  the  growing  payments  thereof,  her 
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maintenance. 


receipt  alone  being  a  sufficient  discharge  for  the  same ;  and  after 
her  decease, 

11.  Upon  trust  for  all  and  every  the  child  and  children,  if 
more  than  one,  of  the  said  {A.  M.  B.\  either  by  her  present  or 
any  future  husband  or  husbands,  in  such  parts,  shares  and  pro- 
portions, and  in  such  manner  as  the  said  (/4.  M.  B.)  shall  at  any 
time,  and  whether  covert  or  sole,  by  deed  or  will  appoint ;  and  in 
default  of  such  appointment,  and  subject  thereto, 

12.  Upon  trust  for  all  and  every  the  child  and  children  of  the 
said  {A.  M.  B),  either  by  her  present  or  any  future  husband  or 
husbands,  who,  being  a  son  or  sons,  shall  attain  the  age  of  twenty- 
one  years,  or  who  being  a  daughter  or  daughters,  shall  attain  that 
age  or  be  married,  equally  to  be  divided  amongst  them,  if  more 
than  one,  as  tenants  in  common ;  and  in  case  there  shall  be  but  one 
child,  THEN  UPON  TRUST  for  that  one  child. 

13.  Provided  alvtays,  and  I  hereby  direct  and  declare, 
that  no  child  or  children,  respectively  taking  under  any  appoint- 
ment made  to  him,  her,  or  them  respectively,  in  exercise  of  the 
power  hereinbefore  contained,  shall  be  entitled  to  any  part  or  share 
of  and  in  my  said  trust  moneys,  stocks,  funds  and  securities,  with- 
out bringing  his,  her  or  their  appointed  share  or  shares  into  hotch- 
pot, and  accounting  for  the  same  accordingly. 

14.  Provided  always,  that  in  case  the  said  {A.  M.  B.)  shall 
outlive  her  husband,  the  said  {R,  S.  B.),  and  shall  afterwards  die, 
leaving  at  the  time  of  her  decease  any  child  or  children,  who,  being 
a  son  or  sons,  shall  be  under  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters,  shall  be  under  that  age  and  unmarried, 
then  I  hereby  direct  that  my  said  trustees  or  trustee  for  the  time 
being  shall  apply  the  whole  or  a  competent  portion  of  the  income 
of  the  presumptive  shares  of  such  child  or  children  in  or  towards 
his  or  their  maintenance,  support  and  education,  and  shall  apply 
the  residue  of  such  income  (if  any)  in  augmentation  of  the  respec- 
tive shares  from  which  the  same  shall  have  arisen ;  but  in  case 
the  said  {R.  S.B.)  shall  outlive  the  said  {A.M.  B.),  then  I  direct 
that  my  said  trustees  or  trustee  shall  not  during  his  lifetime  apply 
any  part  of  the  income  of  such  presumptive  shares  towards  such 
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maintenance,  support  or  education,  but  sluiU  invest  the  whole  of  such      WauL 
income  in  nugtncntatlon  of  the  preflumptivo  itharu  or  eharei  uf  fuch      ju.  XL 
oliilil  or  children  rwpcctiToly ;  BUT  in  cask  the  *aid  {R,  S.  B.),       ^^^ 
!r«\!'  r  outlived  the  aaid  {A.  3/.)  his  wife,  a«  aforcaaid,  Bimll  after-    /V ^JJJ*^ 
<\  .'  ;    IfV'pon  to  die  during  the  time  that  any  auch  child  or  children     Mm*  U$ 
ii-  ..r..i     ./.  I,  being  a  eun  or  aons,  shall  bo  under  the  age  of  twenty*-   Tnti^t,  4c. 
one  yean,  or  who,  being  a  daughter  or  daughters,  shall  be  under 
that  age  and  unmarried,  then  and  in  such  case  I  direct  that  my 
aaid  trui«tecs  or  trustee  shall  apply  the  income  of  the  presumptive 
aharea  of  auch  last-mentioned  child  or  children  in  or  towardii  their 
maintenance,  support  and  education,  and  also  apply  the  surplus 
(if  any)  in  the  same  manner  as  hereinbefore  mentioned  uf  and 
concerning  the  same. 

15.  And  I  herebt  furthkb  bmfower  my  said  trustees,  ro»tr  </ 
at  any  time  after  the  decease  of  the  said  {R.  S,  /?.),  but  not  other- 
wise, with  the  conaent  of  the  aaid  {A.  M.  B.\  during  her  life,  and 
afterwards  at  the  discretion  of  my  said  trustees  or  trustee  for  the 
time  being,  to  advance  any  sum  or  rams  of  money  not  exceeding 
in  the  whole  ono-half  of  the  presumptive  share  or  shares  of  such 
child  or  children  re(*i>cctlvcly  in  or  towards  his  or  her  placing  out 
or  advancement  in  the  world.  And  I  uerebt  constitute  and 
APPOINT  the  said  (/nM/«r»)  joint  executors  in  trust  of  this  my  wilL 
[Add  elauu  of  rwocatiorif  ut  antCf  No.  L,  clause  13,  p.  639.] 

In  witness,  &c 
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WILL,  BY  WHICH  A  TESTATOR  BEQUEATHS  AN  ANNUITY 
PAYABLE  OUT  OF  HIS  GENERAL  PERSONAL  ESTATE  TO 
HIS  WIFE  DURING  WIDOWHOOD,  WITH  A  SUBSTITUTED 
ANNUITY  OF  A  LESSER  SUM  IN  CASE  OF  HER  SECOND 
MARRIAGE,  THE  RESIDUE  OF  THE  PERSONAL  ESTATE 
UPON  TRUST  FOR  TESTATOR'S  CHILDREN,  WHO,  BEING 
SONS  SHALL  ATTAIN  TWENTY  ONE,  AND  WHO,  BEING 
DAUGHTERS,  SHALL  ATTAIN  THAT  AGE  OR  MARRY;  SONS' 
SHARES  TO  BE  PAID  TO  THEM  AT  TWENTY-ONE,  BUT 
DAUGHTERS'  SHARES  TO  BE  SETTLED  TO  THEIR  SEPARATE 
USE.  WITH  A  POWER  OF  APPOINTMENT  AMONGST  THEIR 
CHILDREN  OR  ISSUE;  AND  IN  DEFAULT  OF  APPOINTMENT, 
UPON  ALL  THE  CHILDREN  OF  THE  DAUGHTERS,  WHO 
BEING  SONS,  SHALL  AITAIN  TWENTY-ONE,  OR  WHO,  BEING 
DAUGHTERS,  SHALL  ATTAIN  THAT  AGE  OR  MARRY.  IN 
CASE  OF  DEATH  OF  ANY  OF  THE  DAUGHTERS  WITHOUT 
LEAVING  ISSUE,  HER  SHARE  TO  SURVIVE  TO  THE  OTHERS. 
HOTCHPOT  CLAUSE.  PROVISIONS  FOR  MAINTENANCE  AND 
ADVANCEMENT;  POWER  FOR  DAUGHTERS  TO  APPOINT  LIFE 
ESTATES  TO  THEIR  HUSBANDS, 


1.  To  pay  widove  an  annuity  of  1002. 

by  four  equal  quarterly  payments 
during  widowhood. 

2.  As  to  residue  of  trust  moneys. 

3.  Upon  trust  for  all  testator's  chil- 

dren, who,  being  sons,  shall 
attain  the  age  of  twenty-one,  or 
who  being  daughters,shall  attain 
that  age  or  marry,  but  daughters' 
shares  to  be  settled  to  their  sepa- 
rate use  for  life  only. 

4.  Power  for  daughters  to  appoint  in 

favour  of  children  or  issue. 

5.  Upon     trust     for     children     of 

daughters,  and  shares  of  sons 
to   vest  at  twenty-one,  and  of  I 


daughters     at     twenty-one    or 
marriage. 

6.  Shares  of   daughters  dying  with- 

out leaving  issue  to  go  over  to 
survivors. 

7.  Hotchpot  clause. 

8.  Provisions  for  maintenance. 

9.  Power  of  advancement. 

10.  Power  for  daughters  to  appoint 
life  estates  to  their  respective 
husbands. 

Additional  Clause. 
A.  Substituted   clause,    granting    an- 
nuity in  case  of  wife's   second 
marriage. 
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[COMMKNCB  wUl,  Mt  ante,  Na  I.,  clmoM  1,  p.  632.      Tiuir      WtuM. 
INSKRT  ptntral  devit  of  real  estate,  and  befueit  of  penonalty  upom      Ko^  xfl. 
trutt  to  eoUeet  and  »eU  ttttamentary  property^  and  adjust  aecoimts,  nTW."i^t<fA 
and  to  call  in  moneys  due  upon  mortgage^  ut  atUs,  Na  II.,  cUoaet     •^Tj^JET 
1  to  6  inolunve,  (a)  nn.  641,  643.     And  then  insert  declaration     mAwmbf 
thai  tmattm  thali  stand  jntssested  of  trust  money t,  and  invest  the  same,  />wwm/1MM» 
«l  ants,  Na  VI.,  clauses  12  to  16  inclusive,  pp.  656,  657.]  wijJtjc. 

1.  Upon   trdst  by  and  out  of  the  interest,  dividends  and  To  p«y  widow 
annual  produce  thereof,  to   pay  unto  my  said  wife  during  the  \ooL  by  taut 
term  of  her  life,  if  she  shall  so  lonpj  continue  my  widow,  one  Sym^     ' 
annuity  or  annual  sum  of  100/.  sterling,  by  four  equal  quarterly  '''J^JJ^ 
payments,  on  the  24th  day  of  June,  the  29th  day  of  September, 
the  25th  day  of  December,  and  the  25th  day  of  March,  together 
with  a  proportionate  part  of  the  said  annuity  up  to  and  including 
the  day  of  her  future  marriage  or  death ;  the  first  quarterly  payment 
of  such  annuity  to  be  made  on  such  of  the  before-mentioned 
quarterly  days  of  payment  as  shall  first  hap|)en  after  my  death,  and 
to  be  proportioned  to  the  time  which  shall   have  elapsed  from  my 
death  to  such  first  time  of  payment ;  such  annuity  to  be  received      ' 
by  her  in  lieu  and  satisfaction  of  all  dower,  thirds  and  freebench, 
which  she  may  be  entitle<l  to  as  my  widow,  either  by  common 
law,  or  by  custom,  or  otherwise  howsoever ;  (6)  and  after  her  decease 


(a)  llie  r«<rcipt  dause  and  iodennity  to  parohMen  should  b«  inserted  at  the 
Utter  end  of  tbii  precedent :  (eee  ii^ra^  p.  636.) 

(6)  If  the  widow  b  to  have  •  ■ubstitoted  uinuitjr  at  a  reduead  amooat  sstUsd 
Id  her  teparato  use  in  obm^  of  her  eeoond  marrisge,  insert  here  the  foUoving 
eiaDse !~~ 

A.  But  in  case  of  the  second  marriage  of  my  sud  wife,  my  s«>n<hirf 

cImuo,  eraMtliw 

said  trustees  or  trustee  for  the  time  being  shall,  out  of  the  Mnuity  b 
dividends  and  annual  prodooe  of  my  said  trust  moneys,  stock,  ^[j^J^* 
funds  and  securities,  pay  unto  my  said  wife  during  the  remainder 
of  her  lifci  and  In  lieu  of  the  former  annuity  so  bequeathed  to  her 
as  aforesaid,  the  annual  stun  of  50/.,  and  to  be  paid  to  her  for  her 
sole  and  separate  use,  free  from  the  control,  debts  or  engagoneoto 
of  her  husband,  and  so  that  she  shall  have  no  power  to  anticipate 
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No.  XII. 


or  future  marriage,  I  direct  that  the  said  annuity  shall  fall  into, 
and  become  part  of,  my  residuary  estate. 


Will,  by  which 
a  Testator 
bequeaths 
an  Annuity 

Personal  Estate  Said  trustccs  or  trustec  for  the  time  being  shall  §tand  and  be  pos- 
wlwUc.    sessed  thereof. 


2.  And  as  to,  for  and  concerning  the  rest,  residue  and 
remainder  of  my  stock,  funds,  and  securities,  my  will  is,  that  my 


3.  Upon  trust  for  all  and  every  my  present  and  future  born 


As  to  residue  of 
trust  moneys. 

Upon  trust  for   children,  who,  being  a  son  or  sons,  shall  attain  the  age  of  twenty- 
one  years,  or  who,  being  a  daughter  or  daughters,  shall  attain  that 


children,  who, 
being  sons, 
shall  attain 
twenty-one, 
or  being 
daughters, 
shall  attain 
that  age  or 
marry;  but 
daughters' 
shares  to  be 
settled  to  their 
separate  use 
for  life  only. 


Power  for 
daughters  to 
appoint  in 


age  or  marry,  in  equal  shares  as  tenants  in  common  ;  the  share  or 
shares  of  such  of  my  said  children  as  shall  be  a  son  or  sons  to  become 
absolutely  vested  in  him  or  them  or  his  or  their  attaining  the  said 
age  of  twenty-one  years  ;  but  with  respect  to  the  share  or  respec- 
tive shares  of  such  of  my  said  children  as  shall  be  a  daughter  or 
daughters,  the  same  to  be  for  her  or  their  sole  and  separate  use, 
free  from  the  debts,  engagements  or  control  of  any  husband  or 
husbands,  and  without  power  of  anticipating  or  disposing  of  the 
income  or  capital  thereof,  except  in  favour  of  the  issue  of  such 
daughter  or  daughters  respectively,  or  by  will,  as  hereinafter 
mentioned.  And  after  the  decease  of  each  of  my  said  daughters 
respectively, 

4.  Upon  trust  for  all  and  every  such  one  or  more  of  her  or 
their  children  or  issue,  in  such  shares,  if  more  than  one,  and  to  be 


the  growing  payments  thereof,  by  four  equal  quarterly  payments  on 
the  several  days  hereinbefore  mentioned  for  payment  of  her  original 
annuity,  together  with  a  proportionate  part  of  the  last-mentioned 
annuity  up  to  and  including  the  day  of  her  death ;  the  first  quarterly 
payment  of  such  reduced  annuity  to  be  made  on  such  of  the  said 
quarterly  days  of  payment  as  shall  first  happen  after  her  said 
second  marriage,  and  shall  be  proportioned  to  the  time  which  shall 
have  elapsed  from  such  second  marriage  to  the  first  time  of  pay- 
ment of  such  reduced  annuity ;  and  all  the  residue  of  such 
interest,  dividends  and  annual  produce  as  shall  not  be  applied  in 
payment  of  such  annuities  respectively,  shall  fall  into  and  form 
part  of  my  residuary  estate. 
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VMtwl  and  payable  at  aoeh  agea,  daja  and  tiroea,  and  with  fticb  Wiua 

proviakNu  fur  nmtut«nanoe  and  advancement,  and  in  »uch  manner  %o,  xu. 

in  all  re^Mota,  aa  either  of  my  aaid  daughter*,  or  daughter,  tthall  wu^T^mtUk 

from  time  to  time,  and  whether  covert  or   ole,  by  deed  or  will  •  ^  ^''"" 


appoint;  and  in  default  of  «uch  ap|K)intmcut  (but  nubject  never-    «*^i 
theloM  to  the  power  of  appuintmeui  by  will  in   favour  of  any /wwm/ AjMi 
hoaband  or  huitbanda  of  any  of  my  said  daughtcray  r«^>60tively  aa    j^^g^  ^ 
httreinafter  mentioned),  i  famTrfTfcX 

5.  Upon  trust  for  all  and  every  the  child  and  children  of  my 

aaid  daughters  or  daughter  respectively,  who  being  a  son  or  sons,  hrdtUitmti 
shall  attain  the  age  of  twenty-one  years,  or  who,  being  a  daughter  ^^^  of  a^ 
or  daughters,  sliall  attain  that  age  or  marry,  in  equal  shires  as  ^^^  '*    ^ 
tenants  in  common.     [Inseut  proviso  in  case  of  any  of  tesiator^t  otiaaihun 
children  dyiny  in  hit  lifttinu  leaving  iuue^  ui  aHie,  Na  VI.,  clause  or  manii^ 
19,  p.  658.] 

6.  Provided  always,  that  in  case  any  of  my  said  daughters  sumtr 
sluiU  die  without  leaving  any  child,  children  or  issue  living  at  the  a/iug  wiUxwt 
time  of  her  decease,  then  (subject  to  the  power  of  apfMintment  |^!^f^^]^ 
in  favour  of  the  husband  of  such  daughter  so  dying),  the  share 
intended  for  the  children  or  issue  of  such  deceased  daughter  shall 
I>e  held  u{)on   the  same  trusts  for  the  benefit  of  my  surviving 
d!iu<;hter8  or  daughter  and  tticir  or  her  children  or  issue,  as  are 
hereinbefore  declared  concerning  their  other  shares  of  and  in  my 
.'•.lid  trust  moneys,  stocks,  funds  and  securities. 

7.  Provided  always,  that  no  child,  children,  or  other  issue  Uotdipet 
of  any  daughters  or  daughter  of  mine,  taking  under  any  appoint- 
ment made  to  him,  her  or  them  respectively,  in  exercise  of  any  of 
the  powers  afuroMid,  shall  be  entitled  to  any  part  or  ahare  of  and 
in  my  said  trust  moneys,  stocks,  funds  and  aecuritica,  without 
bringing  his,  her  or  their  appointed  share  or  shares  into  hotchpot 
and  accounting  for  the  same  accordingly. 

8.  Provided  also,  and  I  hereby  furtuer  direct,  that 
in  case  of  any  daughter  or  daughu>rs  of  mine  shall  die  leaving  any 
child  or  children,  who,  being  a  son  or  sons,  shall  be  under  the  age 
of  twenty-one  years,  or  who  being  a  daughter  or  daughten,  sliall 
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Wihw.       be  under  that  age  and  unmarried,  it  shall  be  lawful  for  my  said 

No.  XII.      trustees  or  trustee  for  the  time  being  (but  without  prejudice  to 

Wili~bvu}hich  ^^J  appointments  which  may  have  been  made  in  exercise  of  any 

a  Testator     ^f  ^\^q  powers  herein  contained),  to  pay  such  part  of  the  yearly 

an  Annuity    incomc   arising   from  the   presumptive   shares   of  such  child   or 

Personal  Estate  children,  as  my  said  trustees  or  trustee  shall  think  fit,  towards 

irt^'rfc     t^^ir  maintenance  and  education,  and  shall  apply  the  surplus,  if 

any,  in  augmentation  of  the  share  or  shares  from  which  the  same 

shall  have  arisen ;  and  I  hereby  authorize  my  said  trustees  or 
trustee,  if  they  or  he  shall  think  proper  so  to  do,  to  pay  the 
moneys  for  such  maintenance  and  education  to  the  father  of  any 
such  children,  if  he  shall  be  then  living,  without  any  regard  as  to 
the  ability  of  such  father  to  defray  the  expenses  of  maintenance 
aod  education  of  his  said  children,  or  otherwise. 


Power  of 
ftdvancenient. 


9.  And  I  heeebt  turther  authorize  and  empower  my 
said  trustees  or  trustee  for  the  time  being,  with  the  consent  of  the 
parents  or  surviving  parent  of  the  child  or  children  of  any 
dauschters  or  daughter  of  mine  during  the  lives  or  life  of  such 
parents  or  parent,  and  after  the  decease  of  the  survivor  of  them, 
at  the  discretion  of  my  said  trustees  or  trustee,  to  advance  any 
sum  or  sums  of  money  not  exceeding  in  the  whole  one-third  part 
of  the  capital  of  the  presumptive  share  or  shares  of  such  child  or 
children,  for  the  purpose  of  placing  him,  her  or  them  in  or  to  any 
profession,  trade,  business  or  employment,  or  advancement  in  the 
world. 


Power  for 
daughters  to 
appoint  life 
estate  to  their 
respective 
bosbands. 


10.  Provided  always,  and  my  will  is,  and  I  moreover 
DIRECT,  that,  notwithstanding  the  trusts  hereinbefore  declared,  it 
shall  be  lawful  for  any  daughters  or  daughter  of  mine,  and  not- 
withstanding her  coverture,  by  her  last  will,  or  any  codicil  or 
codicils  annexed  thereto,  or  any  writing  under  her  hand  expressed 
to  be  her  will  or  codicil,  and  executed  and  attested  as  such,  to 
appoint  after  her  or  their  decease  to  their  respective  husbands  or 
husband,  and  subject  to  such  restrictions  as  my  said  daughters  or 
daughter  respectively  may  think  proper,  the  whole  or  any  part  of 
the  annual  income  of  the  share  to  which  such  daughters  or  daugh- 
ter respectively  shall  be  entitled  to,  of  and  in  the  said  trust 
moneys,  stocks,  funds  and  securities,  so  limited  to  the  separate  use 
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oftoeh  danghtoni  or  daughter  reapectiTcIy,  under  or  bj  virtac  of  the  Woul 

trutla  aforeMld.    [Add  reetipt  clause  and  potter  to  give  receipts,  and  Xa  XIL 

€ktm^  tTMtttm,  ulmUt,  Na  VIII.,  cIuuacs  6,  7,  pp.  664,665;  waCiTwUtk 

ALSO   CLAUSE  appointutg  wife  guardian    of   children   during   her  *^"*^^" 

widmthood,  and  after  her  decease  or  future  marriage ,  the  trustees  to  mmAmmmif 

ht  fmardians ;  A9   also  the   apjwintment  of  tcife  and  trustees  ^'  r,     ,  f^  fiMi 

«MntCrtr  and  executors^  and  clause  of  revocation^  ut  ante.  No.  VL,  ^j^      -^ 

cUatee23,  24,  25,  pp.  659,  660,  661.]  — - 

In  witnfjw,  &c 


9  T  S 
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WILL  OF  A  MARRIED  WOMAN,  WHO,  UNDER  A  POWER  OF 
APPOINTMENT  GIVEN  TO  HER  BY  HER  LATE  FATHER'S  WILL, 
APPOINTS  A  LIFE  ESTATE  IN  A  TRUST  FUND  TO  HER  HUS- 
BAND, AND  THE  CAPITAL  AMONGST  HER  CHILDREN  IN 
UNEQUAL  SHARES,  THE  SHARES  GIVEN  TO  ONE  DAUGHTER 
TO  BE  TO  HER  SEPARATE  USE. 


1.  Commencement. 

2.  Recital  of  will   bequeathing    the 

trust  moneys  and  creatinff  the 
power. 

3.  That  testatrix,  as  one  of  testator's 

three  daughters,  is  entitled  to 
one-third  part  of  the  income  of 
trust  moneys. 


That  she  has 
power. 


not    exercised    her 


Appointment    of 
husband. 


life    estate    to 


Appointment  of  capital  amongst  her 
children  in  unequal  portions. 


Cooiraence- 
ment. 


1.  THIS  IS  THE  LAST  AND  ONLY  WILL   OF  ME 

(testatrix),  the  wife  of  (husband),  of,  &c. 


Recital  of  will 
bequeathing  the 
trust  moneys 
and  creating 
the  power. 


2.  Whereas  my  late  father  (testator),  late  of,  &c.,  deceased,  by 
his  last  will,  dated  the  day  of  ,   and  proved  by  his 

executors  therein  named,  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury,  on  the  day  of  ,  after  bequeathing 
certain  moneys  to  his  trustees  therein  named,  declared  that  they 
should  stand  possessed  of  the  same  upon  trust  for  the  sole  and 
separate  use  of  each  of  his  daughters  during  their  respective  lives, 
and  after  the  decease  of  each  daughter  respectively,  upon  trust 
for  her  children  or  other  issue,  in  such  shares  and  proportions  as 
she  should  by  deed  or  will,  and  whether  covert  or  sole,  appoint ;  and 
in  default  of  such  appointment  upon  trust  for  all  the  children, 
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if  more  than  ooe,  of  such  danghui,  m  equal  itbaret,  and  with  a  Wux«. 

further  proTiao,  tliat,   uutwith«Unding   the   trusts   thcretnbefurc  XaXliI. 

d«olared,   it  should   be   lawful  for   either  of  his   said  daughters  j|^ 

res|)ectively,  whether  oorcrt  or  sole,  either  by  deed  or  by  will,  to  *^ J,^"^ 
apfioint,  after  her  decease,  to  any  husband  surviving  her,  during 


his  life,  and  subject  to  such  restrictions  as  she  might  think  pro{)er,  TntiF^miu 

the  whole  or  any  jmrt  of  the  dividends,  interest  and  annual  produce   ^*j_ 

of  the  sliare  to  which  such  daughter  should  be  entitled  in  the  said 
trust  moneys  and  premises,  for  her  separate  use,  under  the  trusts 
aforesaid. 

3.  And  whbbeas  I,  as  one  of  the  three  daughters  of  the  said  Thrt  lartatiii, 

wmmm 
(jmUUor's  name),  deceased,  am  entitled  to  one  equal  third  part  or  temMt^*  tbrw 

share  of  and  in  the  dividends,  interest  and  annuulproduce  of  the^^J^^^^ 

said  trust  moneys  and  premises  so  bequeathed  upon  trust  for  my  J^J,*'j^J^ 

separate  use  as  aforesaid,  and  which  I  have  duly  received  from  the  of  (nut 

day  of  his  death  up  to  the  present  time. 

4.  Akd  WHKRE.iS  I  have  never  exercised  the  ix)wcr  of  appoint-  That  tU  hM 
ment  so  given  or  limited  to  me  as  aforesaid,  either  in  favour  of  my  iMrpaw. 
children  or  other  issue,  or  of  my  said  husband. 

5.  Now  I,  the  above-named  (testatrix),  in  exercise  of  the  power  Appohitmtat 

.  .  M  lift  ••<*«• 

or  authority  given  or  limited  to  me  in  and  by  the  said  hereinbefore  tsbMUad.  ' 

in  part  recited  will  of  my  said  deceased  father,  and  of  ever}'  other 

power  in  me  vested,  or  in  any  way  enabling  me  in  tiiat  behalf,  do 

by  this  my  Ust  and  only  will  appoint,  that  immediately  after  my 

decease,  the  whole  of  the  yearly  dividends,  interest  and  annual 

prtKluce  of  the  share  tu  which  I  am  entitled  as  aforesaid  in  the 

^  liil  trust  moneys  and  premieco,  shall  be  upon  trust  and  for  the 

absolute  benefit  of  my  husband,  the  said  (husbatufs  name)  and  his 

assigns ;  and  after  his  decease, 


6.  My  will  is,  and  I  do  iikrebt  fdrtheb  appoint,  that 
the  capital  of  my  said  third  part  or  share  in  the  said  trust  moneys 


b«r«ldUrM« 
and  premises,  or  over  which  1  have  any  fiower  of  appointment  or  "'^]]|^ 
disposal,  shall  be  subdivided  into  ten  equal  parts,  and  that  ooe- 
teuth  {mrt  shall  be  IPON  TRit^T  and  for  the  absolute  benefit  of 
my  eldest  son  (A.  B.);  one  other  equal  tenth  part  Ci*OM  trust 
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Wills.  and  for  the  absolute  benefit  of  my  second  son  {B.  B.) ;  four  other 

No.  XIII.  equal  tenth  parts  upon  trust  and  for  the  absolute  benefit  of  my 

^riii  eldest  daughter  {A.  M.\  widow ;    and  the  remaining  four  equal 

of  a  Married  tenth  parts  UPON  TRUST  and  for  the  sole  and  separate  use  of  my 

appointing  a  daughter  {S.  S.)  the  wife  of  {R.  S.),  of,  &c.,  free  from  the  control, 

Trust  Fund  to  interference,  debts  or  engagements  of  her  husband,  or  of  any  future 

her  Husband,  husband  or  husbauds. 

In  WITNESS,  &c 
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No.  XIV. 


WILL  DEVISLNG  THE  TESTATOR'S  CAPITAL  MANSION  HOUSE, 
.MA.VOR,  &C..TO  TRUSTEES,  TO  SECURE  AN  ANNUITY  OF  £350. 
TO  HIS  WIFE.  WITH  POWERS  OF  DISTRESS,  ENTRY,  AND 
SALE;  AND  SUBJECT  THERETO,  TO  HIS  ELDEST  SON  IN 
FEE.  TO  WHOM  HE  ALSO  BEQUEATHS  HIS  HOUSEHOLD 
FURNITURE.  FARMING  S-roCK,  kc,  AND  ALSO  CERTAIN 
LEASEHOLD  ESTAIES. 


1.  Commeooemeot. 

2.  DetrtM  of  eapital  mMuion  bouae 

and  manor  to  trustee*. 

3.  Rcot-cbar)(o  of  3iOL  to  wife  for 

Jah. 

i.  Poirer  of  dUtreaa. 
j.  Power  of  entrjr. 


6.  Limitation  to  trustee  for  ninety  jeara, 

with  remainder  to  testator's  heir 
apparent  in  fee. 

7.  1>ust  of  ninety  yeara  to  secure  rent> 

cbar)(e. 

8.  Bcauest  to  testator's  eldest  son  of 

oooaehold  furniture,  Stc 

tf.  BeqoMl  of  leasehold    estatee    to 
testator's  eldest  son. 


1.  THIS  IS  THE  LAST  AND  ONLY  WILL  OF  ME 
{tts(ator\  of  ,  in  the  county  of  ,  esquire.     [Insert 

bequest  of  parapJiemaUa  to  testator's  wife^  ut  atUe^  No.  VI.,  clause  4, 
|i.  665.] 


mtoL 


2.  I  OIVK  AND  BfiQiTBATU  unto  (trustees)  and  their  heir*,  all  ^jj"  "^ 


,  in  the  county  hmm  aad 

to 


that  my  capital  mansion  houAc  and  manor  of  A 
of  B— — ,  with  all  and  singular  the  royolticis  privilejjcs  and  appur- 
tcnnncM  thereunto  belonging,  to  hold  unto  them  the  said 
{trustees)^  their  heirs  and  aaaigna  for  ever,  to  the  uscis  upon  the 
tniats,  and  for  the  ends,  intents  and  pur(X)tfcs,  hereinafter  limited, 
expressed  and  declared  (that  is  to  ny)> 


3.  To  THE  U8K  AND  INTENT  that  my  taid  wife  (A.  B.)  and  l»cr  JJI^jJ* •*** 
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Wills,       assigns,  shall  and  may  yearly  and  every  year  during  the  term  of 

No.  XIV.      her   natural  life,  receive  and  take   one  annuity  or  clear  yearly 

Will  devising  rent-charge  of  350^.,  to  be  issued  and  payable  out  of,  and  charged 

Testator's     ^j^d  chargeable  upon  the  said  manor,  hereditaments  and  premises 

Mansion  Ilouse,  o  a  ^         x 

Manor,  4c.    hereby  granted  and  released,  (a)  free  from  all  deductions  (except 

'    the  present  or  any  future  tai  on  property  or  income),  to  be  in  full 

satisfaction  of  all  dower  and  thirds  to  which  she  may  be  entitled 
by  common  law,  or  by  custom,  and  to  be  paid  to  her  by  four  equal 
quarterly  payments,  with  a  proportionate  sum  for  any  fractional 
portion  of  a  quarter  of  a  year  which  may  happen  immediately  to 
precede  the  determination  of  the  said  annuity  or  yearly  rent-charge, 
the  first  quarterly  payment  thereof  to  be  made  at  the  expiration 
of  three  calendar  months  next  after  my  decease. 

Power  of  4.  And  to  this  fuether  use  and  intent,  that  in  case  any 

distress 

quarterly  payment  of  the  said  annuity,  or  yearly  rent-charge  of 
350/.,  or  any  part  thereof,  shall  be  unpaid  for  the  space  of  fourteen 
days  next  after  any  of  the  said  quarterly  days  of  payment,  then 
and  so  often  as  the  same  shall  happen,  it  shall  be  lawful  for  my  said 
wife  or  her  assigns,  during  the  term  of  her  natural  life,  to  enter 
upon  all  and  singular  the  aforesaid  manor,  hereditaments  and 
premises,  and  then  and  there  to  distrain,  and  impound  and  dispose 
of  the  distress  or  distresses  so  taken,  or  otherwise  to  act  therein 
according  to  due  course  of  law,  as  in  cases  of  distresses  for  rent 
reserved  upon  common  demise  or  lease;  to  the  intent  that 
thereby  and  therewith,  she  or  her  assigns  may  be  fully  paid  the 
said  annuity  or  yearly  rentcharge,  and  all  costs  and  expenses 
attending  the  nonpayment  and  recovery  of  the  same. 

I'ower  of  entry.        5.   AnD  TO  THIS  FURTHER  USE  AND  INTENT,  that  in  Case  any 
quarterly  payment  of  the  said  annuity  or  yearly  rent-charge  of 


Practical  (a)  It  is  generally  advisable  to  charge  an  annuity  on  some  specified  part  of 

obserratioDs.  the  property,  if  of  sufficient  value,  instead  of  making  it  a  general  charge  upon 
the  testator's  real  estates.  'ITiis  is  particularly  important  where  any  part  of  the 
real  estates-  are  to  be  sold ;  because,  as  an  annuity  or  rent-charge  charged  upon 
lands  issues  out  of  every  part  of  it,  the  smallest  portion  cannot  be  sold 
discharged  of  the  incumbrance  without  the  annuitant's  concurrence,  and  if  she 
concurs  and  releases  her  interest,  such  release  will  act  as  an  extinguishment 
of  the  whole  rent- charge,  so  that  a  re-grant  of  it  will  be  necessary  to  re-invest 
the  rent-charge  in  the  annuitant. 
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'^SOL,  or  anj  p«rt  thereof,  alum  be  in  arrear  for  the  fpaoe  of      Wom. 
tweoty-oight  (Uyt  next  after  anj  of  the  laid  quarterly  daya  of     luxiv. 
payment  (although  no  furnuil  or  legal  demand  shall  be  made),  it   urgi 


•hall  be  lawful  for  my  said  wife  and  her  acaigna  to  enter  opon  the     ''"'^'''  '• 


MmdomBmm, 

•aid  hereditamcnta  and  premises,  or  into  any  part  thereof  in  the    Mmmr,  #e. 

name  of  the  whole,  and  the  aame,  with  the  appurtenancea,  to  hold        

and  ei^oy,  and  the  rents  and  profits  thereof  to  rc^eiYe  and  take, 
for  ber  and  their  own  uae  and  benefit,  until  she  or  they  shall, 
thereby  and  therewith  be  fully  paid  the  said  annuity  or  yearly 
rent-charge  of  350^,  and  all  arrears  thereof,  and  all  such  arrears  of 
the  same  aa  shall  grow  duo  during  the  time  that  she  or  they  shall 
by  virtue  of  sudi  entr}*,  be  in  the  poaaeaaion  of  the  said  heredita- 
ments and  premises,  together  with  all  ooata  incurred  in  respect 
thereof;  auch  poaaeaaion,  when  taken,  to  be  without  impeachment 
of  waste. 

6.  AxD  AS  TO,  FOB  AND  CONCeRNiNO  my  said  ca{ntal  mansion  UmtutMi  to 

tmtoM  fur 

botiae,  manor,  hereditaments  and  premises  (so  subject  and  charge-  nioMj/rare; 
able  with  the  said  annuity  or  annual  rent-charge  of  350/.,  and  the  JJU^jJ^^J^^ 
rcmodiea  for  the  recovery  and  enforcing  payment  of  the  same),  •*  "*  ^^^ 
TO  TUB  U8V  of  the  aaid  {trustees),  their  executors,  administrators 
and  assigns  for  the  term  of  ninety  years,  (b)  u{K)n  the  trusts  herein- 
after declared ;  and  after  the  expiration  or  sooner  determination  of 
the  aaid  term,  and  in  the  meantime  subject  thereto,  to  tuk  U8£ 
of  my  said  son  {testator's  eldest  son  and  heir  apparent)^  his  heirs  and 
aattgna  for  ever,  (c) 


(ft)  It  b  a  fr«<|urnt  practice  to  omit  the  term  for  wcuriog  s  rent-ch»rf« ;  hot  frwtik^ 
io  to  doiof  fto  uopoitaat  Mlnatafte  is  lost,  which  is,  that  where  s  term  is  'NI ••'''•■ 
limited  to  the  tmsirrs,  tbcr  sre  empowered  to  receire  the  rents  •ccniinti  under  f***^ 
any  subsiuinK  drtnisrs ;  whereas  mere  iwwers  of  dislrrM  snd  entry  conferred  by  j'^tT^ 
•  ill  are  inoprrmtirr  against  tenants  huluiUK  under  any  demise's  subsisting  at  the  ^^^^  ^ 
time  of  the  tcatator's  death ;   added  to  which,  the  trusters  taking  an  actual 
eatala  oadsr  the  two,  tbsy  aia  enabled  better  to  deal  with  the  property  by 
grmatiog  leases,  or  wtstehhif  ether  acts  of  ownership  orer  it,  than  where  they 
get  into  the  poasaaaioo  vadsr  a  OMre  povsr  of  eatiy. 


(c)  Ptwioosly  to  the  statute  3  &  4  Will.  4,  c.  106.  a  derise  by  a  tcalator  to  IWsiM  la  tU 
his  heir-st>law  would  have  been  void,  the  heir  io  such  ease  taking  by  descent  as  kiir  fcriwly 
hts  liettcr  title.    Tha  rsasoa  ■asiipisd  why  the  bctr  should  Uke  by  descent  in  ^M. 
ptefereocc  to  bis  taking  by  devise,  was,  thai  the  former  eooferred  a  better  title 
by  taking  away  the  entry  of  soch  as  might  poaaibly  have  a  right  to  his  estate  { 
whereas,  if  he  had  claiioed  only  by  devise,  oe  would,  being  only  a  patch aser, 
hare  been  deprired  of  this  advantage:  (ChclmUf't  ease,  l>y.  I>4,  pi.  38 1  Plow. 
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7.  And  as  to  the  said  term  of  ninety  years,  it  is  hereby  declared 
No.  XIV.      that  the  same  is  so  limited  to  the  said  {trustees),  their  executors, 
Wiird^ising  administrators  and  assigns,  UPON  trust  that,  in  case  any  quarterly 

Testator's 


Mansion  House, 
Manor,  <fc. 
to  Trustees. 

Trust  of  ninety 
years'  term  to 
secure 
rent-charge. 


Devise  would 
have  been 
eflFectual  where 
a  different 
estate  was 


545 ;  1  Roll.  Abr.  626;  Cro.  Eliz.  833  ;  Vaugh.  721  ;  Gilb.  Des.  110  ;  Badger 
V.  Lloyd,  1  Lord  Raym.  523,  527;  Smith  v.  Triggs,  1  Str.  487;  Hurst  v. 
Winchelsea  {Earl  of),  2  Bur,  879.)  This  doctrine  was,  indeed,  carried  so  far, 
that  a  devise  to  the  heir  for  life,  if  there  was  no  limitation  over,  would  have 
been  merely  void,  as  his  life  estate  would  instantly  have  merged  in  the  fee 
which  descended  upon  him  :  (3  Leon.  26.)  So  also  a  limitation  to  the  heir  in 
fee,  after  an  estate  tail  {Nottingham  v.  Jennings,  1  Salk.  234),  or  any  estate  for 
life  limited  to  a  stranger  (Preston  v.  Holmes,  1  Roll.  Abr.  626),  would  have  been 
inoperative,  and  the  heir  would  have  taken  by  descent,  and  not  under  the  will. 
In  like  manner  also  a  devise  to  the  heir  and  another  person,  as  tenants  in  com- 
mon, would  have  been  void  as  to  the  heir,  and  he  would  have  taken  the  moiety 
devised  to  him  in  precisely  the  same  manner  as  if  it  had  been  left  to  descend 
upon  him.  And  where  lands  were  subjected  by  the  will  to  a  charge,  with  a 
devise  over  to  the  heir  in  fee,  he  would  still,  notwithstanding  his  estate  was 
encumbered  with  the  charge,  have  taken  it  by  descent,  and  not  by  purchase  : 
{Haynsworth  v.  Pretty,  Cro.  Eliz.  833  ;  Clerk  v.  Smith,  1  Salk.  241  j  Allam  v. 
Heber,  Str.  1270 :  Emerson  v.  Inchbird,  1  Lord  Raym.  728  ;  Chaplin  v.  Leroux, 
5  Mau.  &  Selw.  14;  Doe  d.  Pratt  v.  Timins,  1  B'  &  Aid.  530.)  An^  the  law 
would  have  been  the  same,  although  from  the  circumstances  of  the  case  it 
might  have  been  more  beneficial,  for  the  heir  to  have  taken  by  purchase  than 
descent :  {Hedger  v.  Row,  3  Lev.  127-)  And  the  rule  applied  equally  to  copy- 
holds of  inheritance  as  to  freehold  estates :  (Lord  Raym.  4,  8,  829.) 

But  where  a  different  estate  was  given  by  the  will  from  that  which  would 
otherwise  have  descended  upon  the  heir,  the  devise  would  then  have  been  allowed 
to  prevail,  and  the  heir  would  have  been  in  as  a  purchaser.  As,  for  example, 
where  a  man  devised  to  A.  and  B.,  his  daughters  and  co-heirs  in  fee,  who  were 


given  by  devise  ""^er  those  circumstances  held  to  have  taken  as  purchasers ;  because,  instead 
from  what  of  the  lands  devolving  upon  them  as  coparceners,  they  were  created  joint  tenants 

would  have        by  the  will  with   benefit   of  survivorship:    (Bear's  case,   Leon.    112.)     And 
descended.  although,  as  we  have  already  seen,  a  devise  to  the  heir  and  another  as  tenants  in 

common  will  not  prevent  the  heir  taking  the  moiety  so  devised  to  him  by  descent, 
yet,  if  the  devise  had  been  to  him  and  another  in  fee  generally,  or  as  joint  tenants 
in  fee  (in  either  of  which  cases  an  estate  in  joint  tenancy  would  have  been  created), 
the  heir  would  have  taken  as  a  purchaser,  because  he  would  have  taken  a  dif- 
ferent estate  from  that  which  would  have  descended  upon  him,  and  transmissible 
in  a  different  manner,  viz.,  an  estate  in  joint  tenancy,  subject  to  survivorship  in 
a  stranger.  Also  in  some  cases  the  devise  was  holden  to  be  good  in  part  and 
void  in  part ;  as  where  a  man  devised  one  moiety  of  Blackacre  to  B.,  his  heir- 
at-law  in  fee,  and  the  other  moiety  to  him  in  tail,  in  which  case  the  heir  would 
have  been  construed  to  have  taken  the  fee  as  heir  by  descent  in  the  one  moiety, 
and  the  estate  tail  as  a  devisee  in  the  other  moiety  :  (2  Lord  Raym.  830.) 
Whether  the  rule  above  laid  down  ought  to  extend  to  a  testamentary  apf)oint- 
ment,  does  not  appear  to  have  been  satisfactorily  settled.  In  one  case,  indeed 
it  appears  to  have  been  decided  that  the  rule  did  not  apply  to  a  case  of  that 
kind  :  (Hurst  v.  Winchelsea,  2  W.  Blackst.  187  ;  S.  C,  2  Burr.  872.)  But  the 
correctness  of  this  decision  has  been  much  questioned,  and  it  is  doubtful  whether 
it  would  have  been  followed,  but  the  point  has  never  since  been  determined. 
It  appears,  'however,  to  bave  arisen  in  the  case  of  Baldwin  v.  Sneyd  (3  Bro.  & 
Bing.  243),  the  opinion  of  the  Court  of  Common  Pleas,  to  which  a  case  from 
Chancery  was  sent,  being,  that  the  will  of  a  testatrix  (the  determination  of 
whose  coverture  had  enabled  her  to  dispense  with  the  power  if  she  pleased),  did 
not  operate  as  an  appointment,  but  took  effect  out  of  her  ownership,  and  it 
became  unnecessary  to  decide  the  question  :  (see  also  1  Jarm.  Pow.  Dev.  427, 
n.  2 ;  1  Hughes  Pract.  Sales,  450,  2nd  edit.) 
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pAjment  of  the  mid  annuity  or  jearly  rent-eharg^,  or  any  part      Wuxa. 
tbcreof,  rliall  be  uuiiaid  for  the  space  of  furty  days  next  after  any     xa  xiv. 
of  the  aaid  quarterly  days  of  payment  (altiiough  no  formal  or  legal    H'ttf^bM^ 
demand  ahall  be  made),  the  laid  {tnuiee*\  their  executors,  adminia-  .,_^*f^* 
trators  or  assigns,  shall  from  time  to  time,  out  of  tlio  rents  and    Mamor,  4e. 

profita  of  the  said   hvreditamcnti}  and   premises,  or  by  leasing,        

uiortgaging  or  selling  the  same,  or  any  part  thereof,  for  all  or  any 
})art  of  the  said  term  of  ninety  years,  or  by  bringing  actions  against 
the  tenants  of  the  said  premises,  for  the  rents  then  in  arrear,  or  by 
Huch  other  ways  and  means  as  shall  seem  expedient,  raise  and  levy 
sueh  sum  and.  sums  of  money  as  shall  be  sufficient  from  time  to 
time  to  satisfy  such  arrears  of  the  said  annuity  or  yearly  rent- 
charge  as  shall  be  then  owing,  together  with  all  such  costs  as  my 
Bud  wife  or  her  assigns,  or  the  said  {trustees)^  their  executors, 
administrators  or  assigns,  shall  incur  by  reason  of  such  nonpayment 
as  aforesaid,  and  shall  apply  the  moneys  so  to  be  raised  and  levied 
in  satisfaction  thereof  accordingly.  And,  subject  as  aforesaid, 
•hall  stand  poMCaaed  of  the  said  hereditaments  and  premises,  and 
of  so  much  of  the  rents  and  profits  of  the  same,  as  shall  not  be 
disposed  of  for  the  purposes  aforesaid,  upon  tuust  for  the  said 
{heir  apparent)^  his  heirs  and  assigns.  (</) 


Ai  the  bw  fonBcrly  stood,  tberrfoir,  the  heir  would  nerer  have  Uken  bj  AltantiaiH  b 

Kurcbaae  oader  his  ancestor's  will,  where  the  interest  derised  to  biro  would  not  [^_***f^°'** 
are  been  incooii«tent  with  that  which  would  have  devolved  upoD  him  in  a  doe  ^  ^*Mat 
oottise  of  descent,  either  as  to  the  whole  or  as  to  part  of  the  undisposed  real  •■■'•■'■*■• 
property  of  such  ancestor.     In  this  resuect  the  law  is  completely  altered  by  the 
statute  3  &  4  Will.  \,  c.  I06,  by  the  3ra  section  uf  which  it  is  enacted,  "that 
when  any  lanil  shall  have  been  devised  by  any  testator  who  shall  die  after  the 
31st  day  of  December,  1833,  to  the  heir,  or  tu  the  )>erson  who  shall  be  the  heir 
of  such  testator,  such  heir  shall  be  considered  to  have  acquired  the  land  as 
a  devisee,  and  not  by  descent ;"  and  so  absolutelr  is  the  heir  now  construed  to 
take  as  a  drvisce,  that  the  assets  will  not  be  marsbaUed  against  bim :  {Utrickkmd  r. 
StrieklamJ,  \o  Sim.  374 ;  see  also  Budermt  v.  Stymomr^  3  Bea.  368. 

Previously  to  this  eoactaeat,  the  heir  had  been  deprived  of  all  the  advantages  I>mcv«u  u4Xmg 
be  would  have  derived  tnm  the  descent  tolling  or  taking  away  a  ri^ht  \i(  entry  mirk*  ukos 
by  an  act  paaaed  in  the  same  aeasion  (3  &  4  Will.  4,  c.  27),  which,  after  abolishing  •••y  by 
with  sooM  few  cseeplioiM,  all  real  actions,  enacU,  "  that  no  descent  cast,  du>  *<•(«•  SA  4 
oootinnanoa  or  wanaaty,  that  may  happen  to  be  made  after  the  3 1st  day  of  ^^'*^*-'^- 
Oaeeinber,  1633,  shall  toll  or  defeat  any  right  of  entry  or  action  (or  the  recovery  **  "' 
ofland:"  (•ect.39.) 

{d)  Where  a  term  was  created  for  the  purpose  of  scearing  an  annuity,  raising  Bsewi 
portions  for  children,  or  for  any  other  purpoee,  it  was  the  ttaoal  practice  to  pro-  saaaoaaMs 
vide  that  when  these  purposes  ware  sattafied  the  term  aboold  ceoee.    TUsproriso  "^f^fW 
is  now  rendered  nnnseeaaaiy  by  the  recent  sututc  6  &  9  Viet  e.  IIS.  which  •■**■*•' ••'"*■ 
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Wills. 

No.  XIV. 

Testator's 

Mansion  House, 

Manor,  <^c. 

to  Trustees. 

Bequest  to 
testator's  eldest 
son  of  household 
furniture,  &c. 

Bequest  of 
leasehold  estates 
to  testator's 
eldest  son. 


8.  I  aiVE  AND  BEQUEATH  unto  my  Said  son  {heir  apparent)  all 
the  household  furniture,  pictures,  plate,  china,  glass,  linen,  books, 
wine  and  other  liquors,  fuel  and  housekeeping  provisions,  and  all 
other  moveable  effects  whatsoever,  which  shall  be  in  or  about  my 
said  mansion  house  at  the  time  of  my  decease,  for  his  absolute  use 
and  benefit.  [Add  here  bequest  of  farming  stocky  8fc.,  ut  ante, 
No.  XL,  clause  3,  p.  682.] 

9.  I  ALSO  GIVE  unto  my  said  son  (heir  apparent)  all  that  my 

leasehold  estate  called  D ,  which  I  now  hold  of  the  dean  and 

chapter  of ,  for  all  the  unexpired  residue  of  a  term  of  ninety 

years,   and  all  my  estate,  interest,  benefit  and  right  of  renewal 
therein,  (c)  TO  hold  to  him,  his  executors,  administrators  and 


As  to  the  effect 
of  renev<'ing 
a  lease  upon 
a  previous 
bequest  of  the 
property. 


How  affected 
bj  recent 
enactuientti. 


enacts,  that  every  term  of  years  then  subsisting,  or  hereafter  to  be  created  and 
becoming  satisfied  after  the  31st  day  of  December,  1845,  and  which,  either  by 
express  declaration  or  by  construction  of  law,  shall  after  that  day  become 
attendant  upon  the  inheritance  or  reversion  of  any  lands,  shall,  immediately  upon 
the  same  becoming  so  attendant,  cease  and  determine  as  to  the  land  upon  the 
inheritance  or  reversion  whereof  such  term  shall  become  attendant  as  aforesaid  : 
(sect.  2.) 

(c)  Although  previously  to  the  Wills  Act  (1  Vict.  c.  26),  a  general  bequest 
of  leaseholds  would  have  comprehended  all  such  leasehold  estates  as  the  testator 
was  possessed  of  at  the  time  of  his  decease,  without  reference  to  the  time  at 
which  he  became  possessed  of  them,  the  law  was  otherwise  in  the  case  of  a 
specific  bequest  of  a  leasehold  estate,  which,  if  the  term  was  renewed  subse- 
quently to  the  will,  would  have  been  a  revocation  of  the  gift,  unless  some  other 
terms  beyond  the  specific  disposition  were  annexed  to  the  bequest  from  which 
an  intent  to  pass  the  benefit  of  future  renewals  might  reasonably  have  been 
inferred :  {Abney  v.  Miller,  2  Atk.  593  j  Coppin  v.  Fernyhough,  2  Bro.  C.  C. 
291  ;  Rudstone  v.  Anderson,  2  Ves.  413  ;  Hone  v.  Medcraft,  1  Bro.  C.  C.  261  ; 
James  v.  Dean,  1 1  Ves.  385.)  But  whenever  the  general  words  were  sufficient 
to  express  that  intent,  then  the  renewed  leases  would  have  passed.  Hence, 
whenever,  as  was  almost  universally  the  case,  such  was  the  testator's  intent,  it 
became  the  practice  to  add  some  general  words  to  the  specific  description  of  the 
property  by  which  that  intention  might  be  disclosed.  As,  for  example,  "  all  my 
right,  title  and  interest  therein,"  or  "  all  benefit  and  right  of  renewal"  {Abney 
v.  Miller,  sup.),  or  expressions  to  that  effect,  although  a  general  description  of 
personal  estate  annexed  to  the  bequest  would  also  have  been  sufficient  to  denote 
that  intent:  {Stirling  v.  Lydiard,  3  Atk.  599  ;  Digby  v.  Legard,  2  Dick.  500; 
James  v.  Dean,  15  Ves.  236 ;  Colegrave  v.  Manby,  2  Russ.  238  ;  S.  C.  6  Mad. 
72  ;  Churchman  v.  Ireland,  1  Russ.  &  Myl.  25 1  ;  Back  v.  Kett,  Jac.  534.)  Nor 
did  the  rule  above  laid  down  effect  equitable  interests  in  leaseholds,  a  renewal  of 
which  would  have  been  no  revocation  :  [Carte  v.  Carte,  3  Atk.  176  ;  Marwood 
v.  Turner,  3  P.  Wms.  166;  Attorney-General  v.  Downing,  Amb.  572.)  Neither 
would  the  effect  of  surrendering  a  lease  for  the  purpose  of  renewal  have  had  that 
effect ;  to  have  produced  that  operation,  the  renewed  lease  must  have  been 
actually  executed  :  {Abney  v.  Miller,  sup.) 

The  cause  of  revocation  in  the  above  cases  was  the  ademption  or  withdrawing 
the  subject-matter  of  the  gift;  the  renewed  lease  being  treated  as  a  new  thing, 
was  not  comprehended  in  the  specific  description  contained  in  the  former  dis- 
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•Mgna,  for  hit  and  their  Absolute  uie  and  beneBt^  for  all  the  un-  Wiua 

expired  residue  of  the  said  tcrtn  of            years,  and  fur  all  other  KoTxTv, 

my  <^tatc.  tcnn  and  interest  therein.     [Add  IIEKE  general  reii-  ^^ 


dtuuy  ttevue  of  rtal  and  personal  estate,  upon  trust  for  sale,  tcith      ^* 
potter  to  adpui  account*,  refer  to  arbitration,  yivt  receipts,  ^c,  ut    Mmtr,  4t, 
ante,  No.  II.,  dauses  1  to  7  inclusive,  pp.  641  to  643.]  ** 


potitioD.  but  now,  m  a  will,  in  the  abiencc  of  a  contrary  intent  appeariog,  is  nade 
to  apeak  from  the  testator'a  death,  and  to  take  effect  aa  if  it  had  besn  csseoted 
immediately  before  the  death  of  the  testator,  a  renewed  lease  woold  pass  onder  a 
•peoUle  bequest  of  that  proptttj  nade  previously,  if  applicable  to  that  property 
at  the  time  of  the  testator's  decease. 
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No.    XV. 


SHORT  FORM  OF  A  WILL,  BEQUEATHING  LEGACIES  AND 
ANNUITIES,  CHARGEABLE  UPON  PERSONAL  ESTATE.  WITH 
DIRECTIONS  THAT  A  SUFFICIENT  PORTION  OF  THE 
ESTATE  SHALL  BE  INVESTED  TO  SATISFY  THE  SEVERAL 
ANNUITIES.  THE  RESIDUE  TO  BE  DIVIDED  INTO  FOUR 
EQUAL  PARTS:  TWO-FOURTHS  TO  BE  IN  TRUST  FOR  THE 
CHILDREN  OF  A  DECEASED  BROTHER  WHO  SHALL  BE 
LIVING  AT  HER  DECEASE,  WITH  A  CLAUSE  SUBSTITUTING 
THE  ISSUE  OF  A  DECEASED  CHILD  IN  THE  PARENT'S 
PLACE.  ALSO  PROVISIONS  FOR  MAINTENANCE,  &c.  THE 
REMAINING  TWO-FOURTHS  TO  BE  INVESTED  BY  THE 
TRUSTEES,  WITH  POWER  TO  VARY  SECURITIES,  AND  THE 
INTEREST  TO  BE  PAID  EQUALLY  BETWEEN  TESTATRIX'S 
TWO  SISTERS  DURING  THEIR  JOINT  LIVES;  AND  AFTER 
THE  DECEASE  OF  EITHER  OF  THEM,  THE  CAPITAL  TO  GO 
TO  THE  SURVIVOR. 


1.  Commencement, 

2.  Bequest  of  legacies,  &c. 

3.  Bequest  of  two  legacies  of  100/. 

each. 

4.  Of   the  sum  of  nineteen  guineas 

to  testatrix's  footman. 

5.  Of  a  like  sum  to  her  coachman. 

6.  Of  10/.  to  her  gardener. 

7.  Of  50/.  to  her  housekeeper. 

8.  Bequest  of    legacies   of    nineteen 

guineas  each  to  four  female 
servants. 

9.  To  each  of  her  three  friends,  and 

also  to  her  solicitor,  the  sum  of 
200/.;  at  the  same  time  appoint- 
ing them  trustees  and  executors 
of  her  will. 

10.  Direction  that  legacies  shall  all  be 

paid  within  six  calendar  months 
next  after  testatrix's  decease. 


11.  Bequest  of  annuities. 

12.  Direction    that  trustees   shall    set 

apart  a  fund  for  the  discharge  of 
annuities. 

13.  Devise  of  residue  to  trustees,  upon 

trust  to  divide  the  same  into  four 
equal  portions. 

14.  Two-fourths  upon  trust  for  children 

of  testatrix's  deceased  brother 
living  at  her  decease. 

1.5.  Clause  substituting  children  in 
the  place  of  parents  dying  in 
testatrix's  lifetime. 

16.  Provisions    for    maintenance  and 

powers  of  advancement. 

1 7.  Declaration  of  trusts  as  to  remain- 

ing two-fourths;  trustees  to  invest 
with  power  of  varying  securities  ; 
to  pay  dividends  to  testatrix's 
two  sisters  during  tbeir  joint 
lives ;  the  survivor  to  be  entitled 
to  the  capital. 
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1.  THIS  IS  THE  LAST  AND  ONLY  WILL  OF  ME      Wju* 
(tntatrix)   widow    of   {kufbanttB  nam*),    Ut«    of,    &&,   esquire,      HcTxiv 


m  W9l 


2.  I  01 VB  AND  bbqubath  the  following  legaciea  or  tums  of  f  n|,rYM  mi 
WMUVf  to  the  several  peraons  hereinafter  named  (that  is  to  say)*        AmmMm. 


3.  To  {A.  B.),  of  &C.  and  his  sister  (C  A),  both  of  M ,  in  ^^^^ 

the  county  of  Devon,  the  sum  of  100/.  sterling  each.  Ut/mim,kt. 


4.  To  (  T.  II.)f  my  tootumn,  tiic  6Uin  ot  uiiictccn  guineas. 


kfiideiariOOl. 


Ortk*mi«# 

5.  To  {R.  S.)t  my  coachman,  the  sum  of  nineteen  guineas.  lo'urtiUfCiir'* 

fummn 

6.  (H.  J.  G.\  my  gardener  the  sura  of  10/.  b!i*«2illi** 

Of  KMLtohw 

7.  To  my  housckeeiMjr  {S,  S.),  the  snm  of  50/.  sterling.  f«ni««r. 

Of  SOL  to  htt 


8.  And  to  my  other  female  servanU,  (P.  C.\  {E.  S.\  {R,  J.  T.)  scqMii  .r 

and  (iV.  D.\  the  sum  of  nineteen  guineas  each.(fl)  ^SmZtLimim 

tor 


9.  I    ALSO   GIVE    AND   BEQUEATH  unto  my    friends   {J.   ^O*  x«  i«k  of  b« 
(•/.J/.)  and  (P.  G.)  my  trustees  hereinafter  named,  and  also  to  t^n*  Modi, 

my  friend  and  solicitor  {G.  S.  £*.),  of  P ,  in  the  county  of  aoHaitar,  tw 

C ,  all  four  of  whom  I  hereby  constitute  and  appoint  to  be  'HT^J^^^ 

the    trustees  and  executors  of  this   my   will,  the  sum   of  200/. 


tbctn 

»u-rling  each.  sixieMtatora 

oflMrwUL 

10.  And  1  iiEiiEnv  direct,  that  all  the  aforesaid  l^ndee  shall  DirMikatiMt 
b.  {Kiid  by  my  said  executors  witliin  six  calendar  months  next  b«  pdtl  wkUs 
after  my  decease.  ^ 


1 1.  I  ALSO  GIVE  unto  my  footman,  the  said  (  T,  //.),  the  annual  „     ^^^ 
sum  of  lOil  sterling  during   his  life;    I  altto   bequeath  unto  vay  •"^^^ 
.rdcner(/7.  /'.  (7.),  the  annual  sum  of  10/.  sterling  during  his 


(a)  This  is  tbs  bighrtt  •urn  that  osn  be  given  witboat  subleetieic  the  bcoaesl  FiMtial 
to  Irftujr  dvtj,  vbicb,  m  tbe  hgrtees  ere  stnumcfs  ta  blood,  vould  be  lot  per  i 
cent. ;    coaeeqoenUjr.  if  tbe  beqaest  bad  been  oT  tol..  tbej  voold  esefa  bare 
recctrrd  I/.  19s.  less  tbsa  tbe  Imsiss  now  fhren  to  then. 
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Wills.       life;  and  to  my  housekeeper  the  said  (S.  S.),  the  sum  of  50/.  sterling 

No.  XV.      during  her  life  ;  such  annuities  to  be  paid  free  from  all  legacy  duty 

Short  Form  of  ^^^  ^^^  deductions  whatsoever,  to  the  said  several  annuitants  during 

6  "u  "<F       ^^^^^^  respective  lives,  by  equal  half-yearly  payments ;  the  first 

legacies  and    payment  to  be  made  within  six  calendar  months  next  after  my 

Annuities.        ■,   '  -  .  01  •  i  •  ^  1 

decease,  and  a  proportionate  part  of  such  annuity  to  be  paid  to  the 

executors  or  administrators  of  each  annuitant  respectively,  from  the 
last  day  of  payment  up  to  and  inclusive  of  the  day  of  his  or  her 
death. 


Direction  that 
trustees  shall 
set  apart  a 
fund  for  the 
discharge  of 
annuities. 


12.  And  I  hereby  direct  and  empower  my  said  trustees  or 
trustee  to  set  apart  a  fund  for  the  payment  of  the  aforesaid 
annuities,  either  out  of  my  general  personal  estate,  or  by  the 
purchase  of  stock  in  some  of  the  public  stocks  or  funds  of  Great 
Britain,  or  by  investment  of  a  sufficient  portion  of  my  personal 
estate  upon  the  security  of  good  and  sufficient  freehold,  leasehold  or 
copyhold  estates,  to  be  situate  in  England  or  Wales,  but  not  in 
Ireland,  to  provide  for  the  payment  of  all  the  above-mentioned 
annuities,  which  from  thenceforth  shall  be  wholly  charged  upon 
such  appropriated  funds. 


Devise  of 

residue  to 
trustees  upon 
trust  to  divide 
the  same  into 
four  equal 
portions. 


13.  And  all  the  rest,  residue  and  remainder  of  my  estate  and 
effects,  whatsoever  and  wheresoever,  I  give  and  bequeath  unto  the 
said  (trustees),  their  heirs,  executors,  administrators  and  assigns, 
UPON  TRUST  (after  payment  of  my  just  debts,  funeral  and 
testamentary  expenses,  and  the  aforesaid  legacies,  bequests  and 
charges,  or  any  other  legacy  or  legacies,  or  other  bequest  or  be- 
quests, charge  or  charges,  which  I  may  at  any  time  hereafter  give, 
by  any  codicil  or  codicils  to  be  annexed  thereto),  to  divide  the 
same  into  four  equal  portions. 


Two-fourths 
upon  trust  for 
children  of 
testatrix's 
deceased 
brother  living 
at  the  time  of 
her  decease. 


14.  And  as  to  two-fourths  (the  whole  into  four  equal  parts  to 
be  considered  as  divided)  upon  trust  for  all  the  children  of  my 
late  brother  {A.  B.),  who  shall  be  living  at  the  time  of  my  decease, 
equally  to  be  divided  between  them  ;  such  distribution  to  be  made 
as  soon  after  my  decease  as  the  settlement  and  arrangement  of  my 
affairs  will  possibly  admit  of. 


Clause 
substituting 


15.  Provided  always,  that  in  case  any  of  my  said  brother's 
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ohil(lr«n  •ball  happen  to  die  in  my  lifetime,  leaving  any  chikl,      ^tu*- 
children  w  iMue  who  shall  survive  mo,  thbn  such  child,  children,      m«.  xv. 
or  otbor  iarae,  who,  being  a  son  or  sons,  shall  attain  the  age  of  McrrFprm  </ 
twentyHMM  yearly  and  who,  being  a  daughter  or  dauglttcrs,  shall    ij^gyy^ 
attain  that  age  or  marry,  sliall  take  and  be  entitled  through  all  the   ^y*"***^ 

degreeii  per  ttirpe*,  and  not  per  capita,  to  the  share  of  all  my  said        

nsidaary  estate  and  effects,  as  his,  her  or  their  parent  or  respective  aiM»«r| 
parents  wonld  have  taken  and  been  entitled  to  if  then  living.         ^^f^ 


16.  Pbovided  alho,  that  if  at  the  time  of  my  decease  any  child  rrorMiom  U» 
or  children,  or  other  issue  of  any  child  of  my  said  brother,  being  a  ^^  uivui  «f 
•on  or  sons,  shaU  be  under  the  age  of  twenty-one  years,  or  being  •*»■«'««»- 
a  daughteror  daughters,  shiJl  be  under  that  age  or  unmarric<],  THEN 

I  direct  my  said  trustees  or  trustee  for  the  time  being  [continue 
provitiomsffr  mauUauutce,  AND  ADD  power  of  advancrrnent,  ut  ante, 
No.  VI.,  daases  20,  21,  pp.  658,  659.] 

17.  And  as  to  the  remaining  or  other  two-fourth  parts  of  my  D"l«i*iw«^ 
•aid  rMadoary  estate  and  effects,  upon  tbust  that  my  said  trustees  rHnaWmr 
or  trustee  do  and  shall  invest  the  same  in  real  or  government  xn^em  to  ' 
securities,  or  in  some  of  the  public  stocks  or  funds,  which  said  '"^  T"** 

puww  M 

stocks,  funds  and  securities,  it  shall  be  lawful  for  my  said  trustees  *v7i>C 
or  trustee  from  time  to  time,  to  alter,  vary,  or  transpose,  as  they  paj  divia«di 
or  he  in  their  or  his  discretion  shall  tliink  fit;  and  shall  pay  the  !^^^^£|^' 
interest,  dividends  and  annual  proceeds  thereof  equally  between  ^^^"'Ij**',^ 
my  two  sisters  (C.  B.)  and  (/?.  B.),  during  the  term  of  their  joint  nnri«w  to  to 
lives;  and,  after  the  decease  of  either  of  them,  then  as  to  the  tfitaL 
rnint.'tl  of  my  said  last-mentioned  two-fourths  of  my  said  residuary 
.   UPON  tbust  for  the   survivor  of  my   said   sisters,   her 
exeeutotib  adniuilimtors  and  assigns,  absolutely;  and  I  hereby 
direct  that  my  eaid  trustees  or  trustee  shall  yuky  over,  assign,  or 
otherwise  effectually  assure  the  same  to  such  survivor  accordingly. 
[Add  nBBB  datue  that  tnuteee*  reeeiplt  $haU  be  tuffieient  discharge*, 
ut  ante,  Na  III.,  cbose  4,  p.  645 ;  power  to  ehoMge,  tnutee*;  amd 
eiause  ^  mxaeatfm,  Bf  a»Ut  Na  VIIL,  eUoses  7,  8,  9,  pp.  664, 
665.] 

In  witness,  &c. 

▼OL.   II.  2  z 
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No.   XVI. 


WILL,  BEQUEATHING  A  LEGACY  AND  STOCK  TO  TESTATOR'S 
WIFE,  AND  ALSO  ALL  HIS  HOUSEHOLD  FURNITURE.  BE- 
QUEST  OF  STOCK  TO  SEVERAL  LEGATEES.  BEQUEST  OF 
ONE  YEAR'S  WAGES,  AND  OF  MOURNING,  TO  DOMESTIC 
SERVANTS.  BEQUEST  OF  ANNUITIES  CHARGED  UPON  A 
FREEHOLD  ESTATE,  WITH  POWERS  OF  DISTRESS  AND 
ENTRY;  SUBJECT  TO  THE  ANNUITIES,  THE  TESTATOR 
DEVISES  HIS  REAL,  AND  ALL  HIS  RESIDUARY,  ESTATE  TO 
HIS  HEIR-AT-LAW ;  WITH  A  PROVISO  THAT  ALL  PERSONS 
CLAIMING  UNDER  THE  WILL  MUST  ACQUIESCE  IN  THE 
DISPOSITIONS,  OR  FORFEIT  ALL  CLAIM  UNDER  IT. 


1.  Commencement. 

2.  Bequest  of  legacy  of  100/.  sterling 

to  wife. 

3.  Bequest  to  wife  of  1,750Z.     Three 

per  cent.  Reduced  Annuities, 
and  of  1,OOOZ.  Three  per  cent. 
Consols. 

4.  Also  of  household  furniture. 


5.  Bequest  of  legacies. 

6.  Of  3,000/.  Three  per  cent.  Consols, 

to  testator's  nephew,  A.B.,  who 
is  also  his  heir-at-law. 

7.  Of  2,000/.  Three  per  cent.  Consols," 

to  his  nephew  B.B.j  and  lOOOZ. 
Three  per  cent.  Reduced  Annui- 
ties, to  his  nephew,  C.  B. 

8.  Of  100/.  each  to  two  of  testator's 

friends. 

9.  Direction  that  if  testator  is  not  pos- 

sessed of  the  stock  bequeathed 


at  the  time  of  his  death,  his 
executors  shall  make  good  the 
deficiency. 

Bequest  of  one  year's  wages  to 
servants. 

Executors  to  provide  servants  with 
a  suit  of  mourning  each. 

Bequest  of  annuities,  and  charge 
of  the  same  upon  a  freehold 
estate. 

Power  of  distress  and  entry. 

Devise  of  the  lands  charged, 
subject  to  annuities  to  testator's 
nephew  and  heir-at-law. 

Also  general  residuary  devise  to 
him. 

16.  Proviso  that  all  persons  taking 
under  the  will  are  to  acquiesce 
in  all  the  dispositions  therein 
contained,  or  forfeit  all  claim 
under  it. 


10 


11 


12. 


15 


Commence- 
ment. 


1.  THIS    IS    THE    LAST  AND   ONLY  WILL    AND 
TESTAMENT  OF  ME,  (testator),  of,  &c.,  esquire. 


Bequeat  of  2.  I  GIVE  AND  BEQUEATH  unto  my  dear  wifc,  {S.  B.\  the  sum 

to^wife.  of  100/.  sterling,  to  be  paid  to  her  by  my  executors  hereinafter 
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narocil,  within  one  calendar  month  next  after  my  deoeasc,  for  her  wtuj. 

uuiuedkuo  ocauuoQ*.  kTxti. 

3.  1  AUO  OIVK   AMD  BEQURATn  UUtO  IDJ  Mud  wifo  thc  0Um  of  iijiViJBlfiij 

\,150Lt  Thrae  per  cent  Reduced  Annuitiea.     And  I  also  give  '''^»^.«* 

AND  BBQUBATH  unto  my  said  wife  the  further  sum  of   1,000/.  mdidm 

Three  per  cent  Console.  gTSr 


4.  I  ALSO  GITE  AKD  BEQUEATH    all  thc   houschold   fumiture,  B«mMtto 

and  also  all  wines,  Uquore,  fuel,  and  housekeeping  provisions,  which  j^,^  J,  ^^^ 

shall  be  in  or  about  my  dwelling-house  at  A (a)  at  the  time  5^^  ^ 

of  my  decease,  unto  my  said  wife  absolutely.    [Ixsebt  here  rmt-  ^  ifiOOL 
ekny€  to  wife  for  life,  ut  antty  No.  XIY.,  clauses  2  to  5  inclusive,  CoqmU. 
pp.  697  to  699.]  *W^ 

ranitara^ 

5.  I  ALSO  GIVE  AND  BKQUSATB    the  following  l^acies  to  the  BaqaMtcf 

several  persons  hermnafter  named.  ^^  sjooot 

Thna  parent. 

6.  I  OIVB  AND  BEQUEATH  unto  my  nephew  and  heir-at-law,  um^s** 

( A.  D.)y  the  sum  of  3,000il.,  Three  per  cent  Consols.  Sirdti  hk 

bdr-at-bw. 

7.  I  ALSO  GIVE  AND  BEQUEATH  unto  my  nephcw  (/?.  B,)  the  5J«»«»t 

^^  laFH  per  OVOt* 

sum  of  2,000il,  Three  per  cent  Consols,  and  to  my  nephew  {C,  B.)  Conok,  ta hk 
the  sum  of  l,000iL,  Three  per  cent  Reduced  Annuities.  ^Si^obot 

TbrMparoMt 
KadiiMd 

8.  I  ALSO  GITE  AND  BEQUEATH  untO  my  fHcnds  {R.  S.\  of,  &C,  Aanititiw  to  hb 

and  (J.  R,  T.\  of,  &c,  the  sums  of  lOOi  sterling  each.  n«ph«w.c  B, 

to  two  of 


9.  And  mt  will  is,  and  I  hkreby  direct,  that  if  at  the  ^^^^^^^ 
time  of  my  decease  I  shall  not  be  possesBed  of  the  said  several  Dinctioa  xhai 
sums  in  thc  lespecUve  stocks  or  funds  so  bequeathed  to  my  said    '****^  " 
wife,  and  my  said  several  legatees,  as  hereinbefore  mentioned,  mj 


(«)  WWra  heosiheld  tontera  Is  daseribed  as  eontafaied  in  a  Isslstprt  Pnednl 
dwaffiof  Immms  a  ehaaffs  of  fwldsaes  irill  opmte  m  in  ideniptioo  of  tho  < 
boqoaot  Hooee.  vfaers  a  tastelor  b  his  will  doMribed  hinuelf  it  of  BmdUld- 
phoe,  Ealing,  md  then  ntra  lU  hit  honodiold  ftuniture,  Sco^  which  shoold  bs 
lot  upon,  or  iboot  bis  saMl  dwattiiig-home  at  the  tiin«  of  hi*  rlacaaar.  to  his  wifc 
for  bar  life,  and  wbaa  ba  nade  hb  wQl  ha  was  living  it  I(roaflald*plaaab  baft 
aflerwirdt  removad  with  the  afwaaaid  fanUlara  to  lUttcnn,  when  aa  died,  it 
waa  held  tbit  the  widow  took  no  iotafcat  to  the  teatator'i  ftirnitura  it  Ritta»aea 
hooie :  (HoUtuff  ? .  Crou,  15  L.  T.  Rep.  9S.) 

2  z  2 
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CONCISE   PRECEDENTS   IN 


No.  XVI. 

Will, 

bequeathing 

a  Ijegacy,  Stock, 

^c,  to  Wife, 

and  also 

Bequests 

to  other 

Annuitants, 

of  the  stock 
bequeathed  at 
the  time  of 
his  death,  his 
executors  shall 
make  good  the 
deficiency. 

As  to  framing 
bequests  of 
stock. 


Whether  the 
word  "  my" 
will  render  a 
bequest  of  stock 
specific. 


said  executors  shall  make  good  the  deficiency,  either  by  purchasing 
so  much  in  the  said  funds  respectively  as  will  make  up  the  amount 
of  such  legacies,  or  by  paying  to  the  legatees  thereof  so  much 
sterling  money  as  will  amount  to  the  current  price  of  the  said 
stock  on  the  day  of  my  decease,  (h) 


(b)  Whenever  stock  in  the  funds  is  intended  to  be  bequeathed,  it  will  be 
advisable  to  ascertain  from  the  testator  himself  whether  he  intends  the  bequest 
to  be  general  or  specific,  and  to  frame  the  bequests  accordingly.  In  the 
absence  of  some  expressions  to  denote  a  contrary  intent,  a  bequest  of  so  much 
stock,  as,  for  example,  "the  sum  of  l.OOOZ.  Consols,"  has  been  construed  as 
expressive  of  the  quantity  of  stock  the  legatee  was  to  take  under  the  will,  and 
as  a  direction,  in  case  the  testator  was  not  possessed  of  such  stock,  or  of  a  suffi- 
cient quantity  to  satisfy  the  bequest,  that  his  executors  should  purchase 
sufficient  stock  to  make  it  good  (Partridge  v.  Partridge,  Ca.  temp.  Talb.  227); 
still,  very  nice  questions  have  sometimes  arisen  as  to  what  expressions  will  be 
sufficient  to  disclose  an  intent  that  the  bequest  shall  be  specific,  which  every 
careful  practitioner  should  take  especial  care  to  avoid. 

In  the  case  ot  Ashton  v.  Ashton  (3  P.  Wms.  384  ;  S.  C,  For.  152),  a  testator 
bequeathed  to  trustees  6,000/.  South  Sea  Annuities,  in  trust  to  sell  and  lay  out 
in  the  purchase  of  lands,  to  be  settled,  &c.,  and  afterwards,  by  a  codicil,  gave  the 
trustees  a  further  sum  of  1,200/.  to  the  same  uses.  At  the  time  of  his  death, 
the  testator,  although  possessed  of  considerable  personal  estate,  had  only5,36o/. 
in  South  Sea  Annuities,  and  Lord  Talbot  determined  the  legacy  to  be  specific ; 
the  ground  of  which  decision  seems  to  have  been  guided  by  the  particular 
circumstances  of  the  case,  viz.,  the  direction  to  the  trustees  to  sell  the  stock, 
and  to  invest  the  produce  in  land,  which  indicated  an  intent  that  the  testator 
only  designed  so  much  of  the  stock  as  he  should  die  possessed  of  to  be  applied 
for  that  purpose,  and  that  it  could  hardly  be  supposed  he  intended  his  executors 
to  buy  stock  and  immediately  to  sell  it  out  again  and  buy  the  land  with  the 
money.  (See  the  observations  of  Lord  Hardwicke  upon  the  above  case  in 
Purse  v.  Snaplin,  1  Atk.  418.) 

The  word  "  my,"  annexed  to  a  bequest  of  stock,  has  been  holden  sufficient  to 
render  the  bequest  specific  {Ashburner  v.  McGuire,  2  Bro.  C.  C.  112);  still,  this 
possessory  monosyllable  does  not  appear  to  be  of  such  powerful  import  now  as 
it  was  formerly  {Parrot  v.  Worsfield,  1  Jac.  &  Walk.  90);  and  it  seems,  that 
unless  the  stock  is  referred  to,  in  addition  to  the  word  "my,"  it  will  not  render 
the  bequest  specific.  So  long  ago  indeed  as  Evelyn  v.  Ward  (1  Ves.  sen.  425), 
Lord  Hardwicke  seemed  to  consider  that  too  much  consideration  had  been  given 
to  this  word,  and  that  to  rely  upon  it  entirely  was  to  give  it  too  much  importance. 
Sir  T.  Clarke,  however,  in  a  subsequent  case,  remarked  that  it  was  very  material 
that  no  pronoun  possessive  was  added  to  the  description  of  the  annuities : 
{Ashburner  v.  McGuire,  sup.)  Lord  ITiurlow  also  laid  considerable  stress  upon 
this  pronoun,  and  observed  that  it  had  been  reUed  upon  in  many  cases  in 
deciding  the  legacy  to  be  specific.  In  Selwood  v.  Mildmay  (3  Ves.  310),  how- 
ever, a  bequest  to  A.  of  1,250/.,  "  part  of  my  stock  in  the  £4  per  cents,"  was 
holden  not  to  be  specific  :  as  was  also  a  bequest  of  12,000/.,  "  of  my  funded 
property  to  be  transferred,"  &c. :  {Lambert  v.  Lambert,  mentioned  3  Ves.  310.) 
The  distinction  taken  by  Lord  Rosslyn,  in  Selwood  v.  Mildmay,  seems  to  have 
been,  that  if  a  testator  bequeaths  a  sum  of  money  payable  out  of  a  certain 
quantity  of  stock,  and  has,  at  the  time  of  making  his  will,  the  stock  specified, 
it  will  render  the  bequest  specific,  and  the  testator  will  be  considered  to  have 
meant  the  identical  stock,  and  that  any  act  of  his  destroying  that  subject, 
would  be  a  proof  of  an  intent  to  revoke  (see  also  Sleech  v.  Thorington,  1  Ves. 
501,  504);  but  if  the  description  is  a  denomination,  not  the  identical  corpus, 
in  that  case,  |if  the  thing  itself  cannot  be  found,  and  there  is  a  mistake  in 
the  subject,  out  of  which  it  is  to  arise,  the  legacy  will  not  be  considered  as 
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la   I   ALSO  OITB  AMD  BBQUBATU  UOtO  MCh  of    OkJ  MrraoU        Witu. 

that  ttlwll  be  living  with  me  at  tlie  time  of  mjr  deoeMe,  one  jear'a     lu.  xvi 
wagoi  over  and  above  what  shall  be  due  to  them  reepeotively.  ^^ 

11.  I  ALHo  DIKRCT  that  my  said  executors  shall  supply  each  of*^U'ir^ 
my  domestic  aenrants,  both  nude  and  female,  living  with  mc  at  the      ^^1^ 
time  of  ray  decease,  with  a  decent  suit  of  mourning  suiublc  to  the     /^  "^^ 
sitttitioos  they  may  respectively  fill  in  my  household.  — 

12.  I  GIVE  to  each  of  the  several  persons  hereinafter  named,  *"g*^^ 
during  his  or  her  natural  life,  the  following  annuities:  [Herb 


IN8EBT   names   of  annuitants   and  amount  of  atuuutieSt   ut  ante,  xo  fimiit 
No.  XV.,  clause   11,  p.   705.]     And  I  hebbbt  cqaboe  my  J'^i*' 

freehold  esUte  called   A m  the  county  of  C (c)  with  ■""•"^  •■**^ 

the  payment  of  such  annuities,  and  direct  that  the  same  shall  be  uimutiM.  uxl 
paid  clear  of  all  legacy  duty,  and  free  from  all  deductions  what-  jUj^^^i,*^ 
soever  (</)  (except  the  present,  or  any  future  tax  on  proi>erty  or  f"»*»w  e»uu 
income),  and  be  paid  by  four  equal  quarterly  payments,  with  a 
proportionate  sum  for  any  fractional  part  of  a  quarter  of  a  year 
that    may   hap{)en    immediately   to  precede  the    determination 
thereof;  the  fimt  quarterly  payment  to  be  made  at  the  end  of 
three  calendar  months  next  after  my  deoeaae. 

13.  Ahd  I  nEBKBT  expo  web  any  of  the  aforesaid  annuiunts,  ^'^*"^. 
in  case  either  of  their  respective  annuities  shall  be  unjMid  for  the  wur* 
space  of  fourteen  days  next  after  any  of  the  said  quarterly  days 
of  payment,  to  recover  the  same,  together  with  all  arrears  and 


•Ma6e.  and  oM  bs  paid  cot  of  the  R«n«al  pisoil  sslals.  BaMasie  avi- 
denee  is  admiMiUs  ia  easfls  of  thu  kind,  to  ihov  the  slata  of  tiM  lartsAar's 
propevty  io  Uie  foods  at  Um  time  be  nuulc  hit  will,  for  the  purpose  of  thnmina 
•  ligbt  opoo  what  was  his  probable  intention  at  that  penod  :  (Sctoootf  v.  IfiM. 
•Mty.  M{p. ;  Fon<r«M  v.  fWvt ,  1  Bro.  C.  C.  437 ;  CbImm  v.  Cblpcfs,  Jso. 
451.) 

(0)  AHhooffh,  ss  fcoMrksd  ia  a  pnosdhiK  pa^te  (mlf,  p.  A98).  it  is  MoaraUj  P«««fa»i 
a  bcMar  pba  to  eham  aaanttias  oo  soom  speoifled  property  than  on  taa  taata-  ^ 
tor's  feaeral  cstatsb  il  ommI  at  Um  ssbm  be  kept  in  mine),  that  if  annuities  are 
rhargcable  npon  a  spiaiBsrl  aslato  bv  naoie,  thmr  vtU  become  specific  cbarxcs 
vk\.oii  that  propwtj  otdv,  wbid^  If  JUapeeed  of  by  the  tcetator  in  his  kMaM. 
will  be  an  adeaplioo  of  sll  tbsaaaniths:  (SiM^  v.  P«rry.  7  Ves.  ftMi  and 
see  l^tkg  r.  Skart,  1  P.  Wdm.  40a.)  .       . 

(lO  As  anouittea  ebarfsd  npoo  nial  ailate  are  liable  to  lenoj  doty :  vheaew  ^^^^!^ 
H  b  intended  thai  anaaitanta  aboiild  take  them  Arse  from  that  charx«k  aa  |y^  i^ 
cxprces  ilireolioa  to  that  cfeot  shoald  alvavs  be  inarrted.  I^^j  ^^^ 
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CONCISE   PRECEDENTS   IN 


Wills. 

No.  XVI. 

Will. 

bequeathing 

a  Legacy,  Stock, 

c/c,  to  Wife, 

and  also 

Bequests 

to  other 

Annuitants, 

Devise  of  the 
lands  charged, 
subject  to 
annuities  to 
testator's 
nephew  and 
heir-at-law. 

Also  general 
residuary  devise 
to  him. 

Proviso  that 
all  persons 
takmg  under 
the  will  are  to 
acquiesce  in  all 
the  dispositions 
therein 
contained,  or 
forfeit  all  claim 
imder  it. 


costs,  by  distress,  or  by  entry  upon,  and  receipt  of  the  rents  and 
profits  of  all  or  any  part  of  the  said  hereditaments  and  premises 
so  charged  with  such  annuities  as  aforesaid ;  the  possession  under 
such  entry  to  be  without  impeachment  of  waste. 

14.  And,  subject  and  chargeable  as  aforesaid,  I  give  and  devise 

my  said  estate  of  A ,  unto  and  to  the  absolute  use  of  my  said 

nephew  (A.  B.),  his  heirs  and  assigns  for  ever. 

15.  And  as  to  all  the  rest,  residue  and  remainder  of  my  real 
and  personal  estate,  of  what  nature  or  kind  soever,  I  give  and 
bequeath  the  same  unto  and  for  the  sole  use  and  benefit  of  the 
said  {A.  B.),  his  heirs,  executors,  administrators  and  assigns,  absor 
lutely  and  for  ever. 

16.  (Provided  always^  and  I  hereby  direct  and  declare, 
that  if  any  person  or  persons  entitled  to  any  benefit  under  this  my 
will  shall  dispute  the  validity  thereof,  or  of  any  devise,  bequest,  or 
other  disposition  contained  thereinjj^r  in  any  codicil  or  codicils 
annexed  thereto,  then  all  devises  and  bequests  hereinbefore  con- 
tained in  favour  of  such  person  or  persons  so  disputing  as  aforesaid, 
shall  cease  and  be  void  to  all  intents  and  purposes  whatsoever ; 
AND  I  give  and  bequeath  all  the  estate  and  efifects  so  thereby 
forfeited  as  aforesaid  unto  my  said  trustees^pr  trustee  for  the  time 
being,  their  heirs,  executors  or  administrators, 'to  be  applied  and 
disposed  of  in  the  same  manner  as  is  hereinbefore  directed  con- 
cerning  my  general  residuary,  estate^,  excepting  so  far  as  the 
interests  of  any  persons  so  disputing  the  validity  of  my  said  will 
as  aforesaid  shall  be  concerned,  (e)    [Add  power  to  change  trustees. 


Practical 
observations 
upon  the 
doctrine  of 
election. 


(e)  It  does  not  appear  that  a  clause  of  this  kind  is  absolutely  necessary,  as  a 
court  of  equity  will  not  allow  a  party  to  claim  adversely  to  a  will,  and  also  to 
take  a  benefit  under  it.  This  rule  of  equity  is  founded  upon  the  doctrine  of 
election,  which  consists  in  alternate  donations,  with  an  intention,  either  express 
or  implied,  that  one  shall  be  a  substitution  for  the  rest ;  not  that  the  donee 
shall  be  entitled  to  both  benefits,  but  to  the  choice  of  either  (1  Swanat.  395,  «); 
consequently,  the  second  j^ift  is  only  designed  to  take  effect  in  case  of  his  declin- 
ing the  first ;  and  the  substance  of  the  gifts  combined  is  an  option  which,  by  an 
equitable  arrangement,  gives  effect  to  a  donation  of  that  which  is  not  the  pro- 
perty of  the  donor,  and  over  which  he  has  no  legal  power  or  control :  {Boughton 
V.  Boughton  2  Ves.  sen.  12;  S.  C,  1  Atk.  652  ;  Streatfield  v.  Streatjield,  Ca. 
temp.  Talb.  179-)  Hence,  where  a  person  has  a  claim  under  a  will,  and  also  a 
ciaim  altogether  independently  of  it,  he  will  be  obliged  to  elect  between  his 
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apfomtmtent  of  eitcuton,  and  elatue  of  revocatintt  ut  ante,  Na  L,       Wills. 
cUuMM  11,  12,  13,  pp.  637  to  639.]  «irxVL 

In  wii.v 


orifiatl  ftod  soWlHiited  riffhto,  and  will  not  be  allowed  to  aooept  the  fomMr,      to  tdtr 
ttBHM  be  also  eooMnta  to  renounoe  tbe  Utter.    Thiu  in  Nof$  r.  MordmaU  (3     Ammlamlt. 

Vern.  MO),  wbere  a  teatator  bad  Mreral  daughters  who  had  a  cUim  under         

maniaga  artiolea,  and  also  a  claim  under  the  will,  and  one  of  tbe  dauKhtera 
elaiiiMd,  not  only  under  tbe  Utter,  but  under  the  articles  sUo,  it  was  held  that 
aba  must  either  acquiesce  under  the  will,  or  renounce  all  benefit  therefrom. 

An  abaolnte  power  of  disposition,  and  an  intention  to  exercise  that  power,  ^i^n»(  win  be 
seems  in  geocral  sufBdent  to  raise  an  election ;  therefore  a  devise  to  a  testator's  mAcisiit  to 
hcir-st.Uw,  which,  prior  to  the  sUtute  3  &  4  Will.  4.  c.  lo6,  s.  3.  would  bare  P*^  V*^  ** 
been  moperative  (as  the  heir,  whether  disputing  or  admitting  the  will,  must  have  "'*  """''■' 
taken  bj  descent  and  not  under  tbe  devise),  would  jet  compel  him  to  elaet 
between  tbe  devised  estate  snd  cUiroinf^  adverselv  to  the  will ;  ana  the  estate  wbidi 
doMendad  to  tbe  betr,  deooanded  subiect  to  tbU  implied  condition :  (Noys  r. 
Mor4mml,  3  Vern.  Ml ;  WUMkr  v.  Webttrr,  2  Yea.  371 ;  Tkelhuson  v.  HW- 
/brd;  1  Dow.  349 ',  fi^Mf  r.  Welby.  2  Yea.  &  Bea.  187.)    It  also  appears  to  be  Eqnhoed  sr 
immaterial  whether  a  testator,  in  dispoaing  of  that  which  u  not  bU  own,  U  "'^*C°°*a 
aware  of  tbe  actual  situation  of  things,  or  proceeds  upon  the  erroneous  supposi-  y^y. 
tion  that  be  b  exercising  a  power  whicn  actually  belongs  to  him.     Stifi,  in  ^"^|™|||"* 
order  to  raise  a  ease  of  election,  the  intention  must  be  dearly  expressed,  for  ,imL,.  ** 
aqoiroeal  or  ambtfvooa  tanna  will  be  inaufflotent;  oonaaquently,  it  has  been 
bald  that  a  general  detrUe  of  real  estate  u  not  a  Aflldent  indication  of  suofa 
intent,  although  tbe  testator  has  no  real  estate  of  bU  own  npon  which  the  will 
can  operate. 

Where  lands  were  attempted  to  have  been  devised  bj  a  will  incapable  of  lUir. 
paasing  them  on  account  of  ita  not  having  been  atteated  pursuant  to  the  Statute 
of  Frauds  (29  Car.  2,  c.  3,  s.  6),  tbe  heir  cUiming  a  benent  under  it  with  respect 
to  personal  estate,  as  to  which  it  was  valid  and  effectual,  would  not  have  been 
{lilt  to  hit  election,  unless  tbe  will  contained  an  express  condition  not  to  dUpute 
lU  vahdity:  (HearU  v.  Grtfbamk,  3  .\tk.  715 ;  S.  C.,  1  Yes.  sen.  306 ;  Bougktom 
V.  BoafAioih  1  Atk.  C&3;  H.  C,  3  Yes.  sen.,  12  ;    f\'kutler  v.  H'ebster,  impra: 
Corfu  v.  Asktw,  1  Cox,  341 ;  Tkellmaom  v.  Woodford,   13  ib.  223,  cited  8  Yea. 
493.)    This  doctrine  can  now,  however,  only  relate  to  wills  made  previously  ^  «iMtka  wfB 
to  thie  year  1B38,  as  tbe  same  formalities  are  required  in  a  will  made  subaequently  b«  nimi  a« 
to  that  time  to  paaa  tba  peraonal,  as  tbe  real  esute :  (stat.  I  Yict.  c.  36,  s.  9.)  •  dipMidsa 
And  no  election  will  aiiae  where  a  person  under  twenty-one  years  of  age  attempta  naAs  kj  a 
to  make  an^  diapoaitioo  bj  will  or  all  bis  real  or  personal  eatate :  (s.  7.)    Tbe  naiaar. 

doctrine  of  dectioo,  tt  has  been  decided,  extends  to  deeds  %»  well  as  to  wilU :  jshv^m 

iUewtUwm  V.  MadhaorfA,  Bam.  445 ;  Frekt  r.  Barrirngtom  ilMrd),  3  Bio.  C  C.  bosh  to  teds 
374 ;  Cittwfd  t.  Ffaffwood;  1  Bro.  P.  C.  300;  Moort  r.  Bmtter,  2  Scb.  &  LeH  tad  mdk. 
349 ;  BirmiMifUm  v.  Jtinsan,  3  Sob.  &  Lef.  444 ;  Orttm  v.  Ortem^  3  Mer.  86.) 

lasoe  in  tad  will  also  be  pot  to  their  election  where  the  entailed  estates  are  j^^  i^  ,^| 
derlaed,  snd  they  cUim  as  icnteaa  under  the  same  will :  {Henu  v.  i/rrar,  3 
Yem.  555;  and  aee  3  Vaa.  14. 617.) 

A  widow  m^y  be  pat  to  her  election  wbere  she  U  entitled  to  dower  or  a  WMe«. 
loiotare,  and  b  likewiea  a  lagatae  mider  bar  husband's  will,  and  aba  elaiiM  bar 
tefcaev  and  her  jointure,  or  her  dowv  abo,  in  opposition  to  the  wQl :  {OotMmg  r. 
n'tttbmriom.  Cro.  BlU.  138;  Co.  Lltt  366;  4  Rep.  4;  BtrmbtfUm  r.  Kirmoa, 
npra .  Ckclmrr$  v.  StorU,  3  Yes.  k  Ben.  333.)  She  baa  Kkawiae  been  put  to 
her  ele^ton  betwaan  a  darlM  or  bawieet,  and  the  benefit  to  be  derirad  ftom  bar 
>  aod  UmI  ■ohrillMtanding  the  wiU  was  mcanabla  of  naarinc 


marriage  aoltMMali  aod  UmI  MlmilMtanding  the  wiU  was  incapable  of  ^ 

real  propettjt  {Stmmom  ▼.  NMOMa,  1  Bro.  C.  C.  186.)    In  order,  bovtrar.  to 

praoHida  a  wift  torn  takiaff  vadm  hm  hnaband's  will,  there  aaal  ba  a  plain 
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WiLUk 

No.  XVI. 

Will, 

bequeathing 

a  Legacy,  Stock, 

(^c ,  to  Wife, 

and  also 

Bequests 

to  other 

Annuitants. 


Children. 


Creditors. 


Cases  of 
election  most 
be  guided 
rather  by  their 
particular 
circumstances 
than  by  any 
fixed  rales. 


Election,  how 
far  compulboiy. 


intent  to  exclude  her;  the  rule  of  equity  being,  that  a  widow  cannot  be 
put  to  an  election,  except  by  an  express  declaration,  or  necessary  inference, 
from  the  inconsistency  of  her  claim  with  the  dispositions  of  the  will :  {Babington 
V.  Greenwood,  1  P.  Wms.  533;  French  v.  Davis,  2  Ves.  577;  Birmingham 
V.  Kirwan,  supra;  therefore  if  both  may  stand  together,  she  will  not  be 
obliged  to  elect  between  them.  Hence,  the  mere  gift  by  the  husband  to 
the  wife  of  a  larger  amount  than  her  dower,  will  not  put  her  to  an  election, 
but  she  may  claim  both :  {French  v.  Bavis,  2  Ves.  572 ;  Brown  v.  Parry, 
2  Dick.  685:  Strahan  v.  Sutton,  3  Ves.  249.)  Nor  does  a  bequest  to  a 
wife  in  bar  and  satisfaction  of  her  thirds,  exclude  her  right  and  title  as  next-of- 
kin  :  (Foster  v.  Cuoke,  5  Bro.  C.  C.  350 ;  Middleton  v.  Cater,  4  ib.  409.)  Neither 
does  a  bequest  of  the  residue  of  the  personal  estate  {Ayres  v.  Willis,  1  Ves.  sen. 
230;  Thompson  v.  Nelson,  1  Cox,  44),  nor  the  bequest  of  an  annuity  (id.  ib.), 
bar  her  claim  to  dower.  And  notwithstanding  a  testator  has  given  a  provision 
to  the  wife  expressly,  in  bar  of  any  claim  she  might  have  against  any  other 
objects  of  his  bounty,  yet,  if  by  any  accident  these  objects  of  his  bounty  should 
be  unable  to  claim  the  benefit  of  that  exclusion,  no  other  person  can  set  it  up 
against  the  widow.  Thus,  where  a  testator  gave  his  wife  real  and  personal  estate 
in  bar  of  her  dower  and  thirds,  and  bequeathed  the  residue  to  charities,  which 
bequest  was  void  under  the  Statute  of  Mortmain,  it  was  held  that  the  widow 
should  not  be  put  to  her  election :  (Pickering  v.  Samfort,  3  Ves.  332.)  Whether 
a  rent-charge  given  to  a  widow,  issuing  out  of  the  lands  from  which  she  is 
dowable  will  be  suflScient  to  put  her  to  her  election,  still  remains  a  doubtful 
point.  Lord  Northington  (Arnold  v.  Kemptead,  Amb.  466),  Lord  Camden 
(Villa  Real  v.  Galway  (Lord),  ib.  683;  1  Bro.  C.  C.  682),  Sir  Thomas  Sewell 
(Jones  V.  Collier,  Ambl.  730),  and  Mr.  Justice  Buller  (Wake  v.  Wafte,  C.  C. 
225),  seem  to  have  considered  a  devise  of  this  kind  a  satisfaction.  But  Lord 
Hardwicke  (Pitt  v.  Snowd^i,  mentioned,  3  Ves.  252),  Lord  Bathurst  (Davis  v. 
Edwards,  mentioned  1  Bro.  C.  C.  292),  Lord  Thurlow  (Foster  v.  Cooke,  3  Bro. 
C.  C.  347),  and  Lord  Alvanley  (French  v.  Davis,  2  Ves.  287),  entertained  a 
directly  contrary  opinion.  Amidst  such  a  variety  of  conflicting  authorities  it  is 
difficult  to  decide ;  but  the  prevailing  opinion  of  the  profession  seems  to  be  in 
favour  of  the  wife :  (see  1  Mad.  Pract.  59,  2nd  edit.)  And  even  where  a  widow 
is  bound  to  elect,  she  will  nevertheless  be  permitted  to  ascertain  which  fund  is 
the  most  beneficial  for  her  to  take ;  and  therefore  she  may  file  a  bill  to  have  the 
debts  and  legacies  paid,  and  the  funds  clearly  ascertained:  (Wake  v.  Wake) 
2  Ves.  255.) 

Children  also  may  be  put  to  their  election  between  interests  given  to  them  by 
will,  and  benefits  which  they  are  entitled  to  by  settlement,  when  both  claims 
are  inconsistent :  {Whistler  v.  Webster,  3  Ves.  367.)  But  it  seems  that  children 
will  not  be  bound  by  the  election  of  their  parents,  where  their  interests  are 
distinct  and  separate:  (Ward  v.  Baugh,  4  Ves.  623.)  Creditors  also  may  be 
put  to  their  election  by  a  bequest  inconsistent  with  the  claim  of  their  debts  : 
{Graves  v.  Boyle,  1  Atk.  509  )  It  must  be  observed  that  election  is  a  doctrine 
inapplicable  as  the  funds  out  of  which  the  debts  are  to  be  paid.  They  are  pay- 
able first  out  of  the  personal  estate  ;  and  if  that  should  prove  insufiicient  for  the 
purpose,  the  creditors  may  then  resort  to  any  property  liable  to  such  payment : 
{Kulney  v.  Cousmaker,  12  Ves.  154.) 

The  acts  from  which  an  election  must  be  implied  must  be  decided  rather  from 
the  particular  circumstances  of  each  individual  case  than  upon  any  general  fixed 
rule  or  principle :  {Ardsoife  v.  Bennett,  2  Dick.  463 ;  Wilson  v.  Tovmsend,  2  Ves. 
693;  Bor  v.  Bor,  3  Bro.  P.  C.  167;  Northumberland  (Earl  of )  v.  Aylesford 
(Earl  of),  Amb.  540 ;  Butricke  v.  Brodhurst,  2  Bro.  C.  C.  88 ;  Rumbolt  v. 
Rumbolt,  3  Ves.  65;  Simpson  v.  Vicars,  \A  ib.  341  ;  Welby  v.  Welby,  2  Ves. 
&  Bea.  187,  200;  Stratford  v.  Powell,  1  Ball  &  B.  1.)  If  the  question  of 
election  is  doubtful,  it  may  be  sent  to  a  jury:  (Roundell  v.  Currer,  2  Bro. 
C.  C.  67.) 

Election  may  be  compelled  on  the  part  of  an  adult  by  a  direction  or  a  decree 
on  the  original  hearing,  that  if  he  neglects  or  refuses  to  signify  his  election 
within  some  given  time  (six  months  for  instance),  he  shall  be  understood  as 
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haviof  titeitd  to  take  bia  pAnunouot  righta :  (StrtatJUU  v.  StrMtJUU^  Ca.  tanp.  ^^  ^VL 

Tdb.  loC.)    If  »  prnoo  is  tuMkr  i«ti«int  and  cMinoC  elect,  the  cleim  of  thet         

perty  muat  be  bemd  M  loag  ee  eoeb  diMbilitj  eootiouee :  ( WiUom  r.  Lord  wiU, 

■       -                   ■         TorVhen,:               - 


^cAn  Ictwmnmi,  9  Vee.  607)    When,  howerer,  tb«  derieee  U  an  infuit  or  /mm 
r<.rrri,  th«  bmmI  pfictioe,  if  then  be  enr  doabt  about  the  matter,  waa  to  refer  mLijfmof^Bmk, 
to  tb«  Meeler  to  tav  wbicfa  is  noel  for  tbeir  benefit,  taking  under  or  against  the    4*^  *•  ^^^ 
will :  lib.  M.)    8tUl.  it  seems,  that  where  an  infant  is  an  heir,  he  will  be  allowed      ^•'f* 
tinlU  tMOomas of  ifre  to  elect:  (Bompkiom  r.  Bougkim,  i  Vee.  sen.  15.)    The      ''*'f||^ 
^lartyho—d  to  elael  w  also  entitled  first  of  a!I  to  ascertain  the  value  of  the  funds :      .**  T**. 
(Umitr  r.  Rate,  3  P.  Wms.  124,  n. ;  Pwry  r.  De$bomverU,  ib.  315  ;    Bovutom      ^  '"  '^"''' 
V.  Bojrii/oii.  I  Bro.  C.  C.  445  ;   Bmtricke  v.  Hrodkmr$t,  3  ih.  48  ;    H'ake  r.  iVake, 
ih.  tail  Ckaimer$  r,  Storii,  3  Ves.  &  Bea.  2i'i);  and  for  that  purpose  maj 
aaMifai  A  bin  tal  tqai^to  hare  all  the  necessary  scconnts  taken ;  and  an  election 
Dttder  a  miMoneaplioo  of  the  extent  of  claims  on  the  fund  {KiilMfy  v.  Cotumaker, 
I '2  ^  may  be  set  aside. 

\^  ]  tarty  elects  to  take  in  opposition  to  the  will,  the  interest  ipTen  Intarast  dcriMd 

him  by  soch  will  will  be  spplied  in  ooropensation  to  the  disappointed  devisee :  ^7  ^  *»"  •*»»*• 
{Amom,,  Glib.  Eq.  15 ;  Hard  v.  Bamgk,  4  Ves.  G23.)     Hut  the  estate  thus  taken  ^  *PP|**j  j" 
in  op(K>sition  to  the  will  vests  in  the  party,  with  all  the  legal  oonsequeooee  •""U* "•■""'' 
attached  to  lU     Henoe,  where  a  tenant  in  tail  devised  awav  the  entailed  estate,  a^^XirfTtui 
and  gave  the  iasoe  in  tail,  who  was  a  married  woman,  and  also  her  husband,  derbMwlMM 
other  lieneflta  by  his  will,  and  she  elected  to  take  her  estate  tail,  but  brr  t|,«  p,^ , 
husband  took  under  the  will.  Some  time  sfter  this  the  wife  died,  upon  which  the  u,  uke  ia 
husband  rnterrd  as  tensnt  by  the  curtesy,  when  it  was  contended,  that  as  be  oppositioo  to 
took  under  the  will  he  oould  not  claim  in  opposition  to  it :  it  was  nevertheless  Uw  wtlL 
ralad,  that  the  wife  took  the  estate  tail  with  all  iu  legal  incidenU,  and  that 
consequently  her  husband,  upon  surviving  her,  became  entitled  to  be  tenant  by 
the  cuirtesT  in  right  uf  her  seisin,  notwithstanding  tbst  he  claimed  in  his  own 
right  umkr  the  will :  (Cevoa  (Ladf)  v.  Ps^saey,  2  Ves.  544;  3  i6.  384  i  and 
•ee  Bndie  v.  Buny,  2  Ves.  &  Bea.  127.) 
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BEQUEST  OF  LEGACIES  TO  CHILDREN.  ALSO  ANNUITIES  OF 
]00/.  TO  EACH  OF  TESTATOR'S  THREE  YOUNGER  SONS, 
AND  OF  50Z.  EACH  TO  HIS  FOUR  DAUGHTERS;  THE 
SHARES  OF  THE  DAUGHTERS  TO  BE  TO  THEIR  SEPARATE 
USE.  PROVISO  FOR  DETERMINING  THE  ANNUITIES  GIVEN 
TO  THE  SONS,  IN  CASE  OF  THEIR  BANKRUPTCY  OR  INSOL- 
VENCY, THE  ANNUITIES  TO  BE  CHARGED  UPON  THE  WHOLE 
OF  THE  TESTATOR'S  REAL  AND  PERSONAL  ESTATE,  WITH 
POWERS  OF  DISTRESS.  DEVISE  OF  RESIDUE,  CHARGEABLE 
WITH  ANNUITIES,  TO  TESTATOR'S  ELDEST  SON,  ABSO- 
LUTELY, AND  APPOINTMENT  OF  THE  SON  AND  THE 
TRUSTEES  AS  EXECUTORS.  VARIATION  WHERE  TRUSTEES 
ARE  INVESTED  WITH  A  POWER  TO  PAY  THE  ANNUITIES 
OUT  OF  THE  TESTATOR'S  GENERAL  ESTATE,  OR  TO  PUR- 
CHASE SUCH  ANNUITIES  FROM  THE  GOVERNMENT,  OR 
PUBLIC  COMPANIES,  &c. 


1.  Bequest  of  legacies  of  lOOZ.  each  to 

testator's  three  younger  sons ; 
and  of  50Z.  to  each  of  his  three 
daughters. 

2.  Bequest  of  annuities  of  100^.  each 

to  testator's  three  younger  sons. 

3.  Of  annuities  of   50Z.  each  to  his 

three  daughters. 

4.  Proviso  for  avoiding  the  annuities 

given  to  his  sons  in  case  of  their 
bankruptcy  or  insolvency. 

5.  Charge    of    annuities     upon    the 

whole  of  testator's  real  and  per- 
sonal estate. 


6.  Devise  of  residue,  charged  with 
annuities  to  testator's  eldest  son, 
for  his  absolute  use. 


7.  Appointment     of     executors 
clause  of  revocation. 


and 


Variation  clause,  where  the  trus- 
tees are  to  be  empowered  t j  pay 
the  annuities  out  of  the  testator's 
general  estate,  or  to  purchase 
such  annuities  from  the  govern- 
ment, or  from  pubUc  companies, 
&c. 


[Commence  will,  ut  ante,  No.  I.,  clause  1,  p.  632 ;  Insert 
ALSO,  general  devise  of  real  and  personal  estate  to  trustees,  ut  ante. 
No.  III.,  clause  1,  p.  644.] 


MODEBII  OOVTBTAaOBO.  717 

1 .  I  01 VB  AND  BBQUBATB  UStO  MOh  of  mj  tOlU  [iMSBBT  momet        ^^ 

of  irttatifr't  tknt  yammfftr  tern],  the  legaej  or  mm  (^  lOOt  fterling.    Bo.  xvn. 
and  I  «bo  give  to  each  of  my  three  daughters  [ibsbbt  daughten'      B»f^^ 
namm]  the  legaogr  or  sum  of  50iL  sterling ;  such  legacies  to  be  paid  ^^JChT" 
free  of  all  legeoy  duty.  p     T^ 

2.  I  ALSO  oivB  to  each  of  my  said  three  younger  sons  [insebt  '^^^?f}J^ 
KNU*  MUNcs],  an  annuity  or  annual  sum  of  100/.  each,  to  be  paid  to  rwiy"^ 
them  respectively  by  two  equal  liolf-ycarly  payiucnta  during  the  to  adi  af 
term  of  thdr  reepectire  lives,  but  subject  and  determinable  as 


herttoftfier  mentioned;  the  first  half>ycarly  payment  to  be  made  at  Bc^mii  of 
the  expiration  of  the  first  six  calendar  months  next  after  my  loof,  ^^^  i^ 
decease,  together  with  a  proportionate  part  of  such  annuity  as  shall  jJJ^J^' 
accrue  due  from  the  last  half-yearly  day  of  payment,  up  to  and  mm* 
inclusive  of  the  day  of  tlic  death  of  each  annuitant  respectively. 

3.  I  AL80  GIVE  AND  BEQUEATH  unto  cach  of  my  Said  three  O' ■«««W» 

,  ,of50t«Mh 

(lauj^htcrs  [iXBERT  daughter^  names\  an  annuity  or  annual  sum  of  to  t«iatar'« 
."lO/.,  to  be  paid  to  them  respectively  by  two  equal  half-yearly  "^ 
payments  during  the  term  of  their  respective  lives,  for  their  sole 
and  separate  use,  free  from  the  control,  debts,  or  engagements  of 
any  husband  with  whom  they  may  at  any  time  intermarry,  and  so 
tliat  they  shall  have  no  power  to  alien  or  antici[)atc  the  growing 
payments  thereof,  the  respective  receipts  of  my  said  daughters 
being  alone  a  euffirlont  discharge  for  the  same. 

4.  Provided  alway-.  and  I  hereby  direct,  that  in  case  either  **»««?•  *» 
of  my  said  three  younger  t»ou8  [insert  ions  names]  shall  become  a  ■■■■iiiw  gbai 

to  the  MM  fa 

bankrupt,  or  take  the  benefit  of  any  Act  for  the  lielief  of  Insolvent  ««#  af  tMr 
Debtors,  or  enter  into  any  deed  of  composition  for  the  benefit  of  ^JUJ^JJJ^  * 
his  creditors,  or  commit,  do  or  sofier  any  act,  deed,  matter  or  thing 
whatsoever,  whereby  or  by  reason  or  means  whereof  any  annuity  so 
respectively  bequeathed  unto  or  in  trust  for  cither  of  my  said  sons 
respectively,  if  still  permitted  to  exist,  would  become  wholly  or 
partially  vested  in,  or  be  for  the  benefit  of  any  other  person  or  per- 
sons whomsoever,  tuen  such  annuity  shall  from  thenoeforth  osne, 
and  sink  into  and  become  part  of  my  general  rcodoaiy  estate. 

5.  And  I  nEREOY  cuabqe  all  my  real  and  personal  estale  with  <*"Tg'^ 
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Wills.  the  pa3mient  of  the  whole  of  the  aforesaid  annuities  (a)  and  direct 

No.  XVII.  that  in  case  any  half-yearly  payment  of  the  said  annuities,  or  any 

Bequest  ^^  them,  or  any  part  of  the  same,  shall  be  in  arrear  for  the  space 

^"^ChiUrm.  ^  ^^  fourteen  days  next  after  the  time  for  payment  thereof,  it  shall 

be  lawful  for  the  annuitant  or  annuitants  entitled  to  such  payment, 

the  whole  of 

testator's  real     to  enter  upon  all  or  any  part  of  my  real  estates  hereinbefore 
^tate!*^^""        devised,  and  then  and  there  to  distrain  for  the  same,  in  like  man- 
ner as  in  case  of  distresses  taken  for  rent  in  arrear  upon  common 
demise  or  lease. 

Devise  of  6.  And  subjcct  and  chargeable  as  aforesaid,  I  g:ive,  devise  and 

residue  charged  _  _  c       / 

with  legacies  to  bequeath  all  the  rest,  residue  and  remainder  of  my  estate  both 


Practical  («)  If  the  trustees  are  to  be  empowered  to  purchase  annuities  from  the  govern- 

directions.  ment,  public  companies,  or  private  individuals,  substitute  for  the  above  the 

following  clause : 

Variation  ^,    ^^jy   J   HEREBY   AUTHORIZE,  EMPOWER   AND   DIRECT   the 

clause,  where 

the  trustees      trustees  or  trustec  for  the  time  being  of  this  my  will  to  appropriate 

are  to  be  j        .  rv.   •  .  « 

empowered  ^^^  Set  apart  a  suihcient  portion  or  my  testamentary  estate  to 
aanuUies^oat  of  satisfy  and  secure  the  due  payment  of  the  several  annuities  herein- 
the  testator's     before  respectively  bequeathed  by  this  my  will,  either  by  investin<r 

general  estate,  /»•  .'  .. 

or  to  purchase    a  Sufficient  portion  of  my  said  estate  in  real  or  government  secu- 

such  annnitiea       •,•  •  />,,  ii«,i  p      i      ^  ^ 

from  the  Titics,  or  lu  somc  01  the  public  stocks  or  funds  to  produce  an 

from™ublic  ^  ^.unual  sum  sufficient  for  the  purposes  aforesaid,  or  by  purchasing 
companies,  &c.  from  the  government,  or  from  some  or  one  of  the  public  offices  or 
companies  for  granting  annuities,  or  upon  the  security  of  a  rent- 
charge  to  be  issuing  out  of  real  estates  in  England,  but  not  in 
Ireland,  an  annuity  for  any  or  either  of  the  aforesaid  annuitants, 
for  the  term  of  his  or  her  life,  for  the  like  amount  as  is  hereby 
bequeathed  to  them  by  this  my  will,  as  my  said  trustees  or  trustee 
shall  deem  most  expedient.* 

Annuity  an  •  This  is  a  very  useful  clause,  as  it  will  always  empower  the  trustees  to  rid 

'"JJ?"  .  ""'^  the  estate  of  an  incumbrance  they  would  otherwise  be  unable  to  compel  a  release 
of  tiUe**  ™"  ^  o{;  for,  in  the  absence  of  some  provision  of  this  kind,  there  is  no  means  of  com- 
pelling an  annuitant,  who  has  a  charge  upon  real  estate,  to  release  his  or  her 
interest  upon  any  compensation  whatever;  consequently,  an  annuity  charged 
upon  an  estate  is  one  of  those  incumbrances  which  are  matters  of  title,  and 
which  will  always  afford  an  intended  purchaser  sufficient  ground  for  rescinding 
his  contract :  {Lewin  v.  Guest,  1  Russ.  325  ;  Elliott  v.  Merryman,  Barnard,  82  ; 
yVynn  v.  fVilliams,  5  Ves.  130 ;  Page  v.  Adam,  10  L.  J.  (N.  S.),  407  ;  1  Hughes 
Pract.  Sales,  17 ;  2  ib.  70,  72,  2nd  edit.) 


MODBRM    OOVTBTAMCIMO.  919 

real  and  penonal,  to  my  Mud  (eUe$i  ton  by  mm§),  to  hold  unto      Wiua 
and  to  the  absolute  um  and  benefit  of  him,  hU  heira,  executors,    ii«.  zviL 
adminuttratora  and  Mfigna,  aooordiog  to  the  nature  and  qualities      j]^ 
of  th«  premitMi     [Add  deelaroHon  that  trustees'  receipts  shall  be  ^JiVJ^" ' 

SM^Iflfarf  S$ekarpi$9  ami  power  to  change  trustees,  ut  ante),  No.  VII  I.,        

ckiiM  6  and  7,  pp.  664,  665.]  m  far  L 


7.  And  I  hereby  appoikt  my  said  {eldest  son)  and  the  said  .j^^j^^^,^ 
{trustees)  joint  executors  of  this  my  will,  and  revoking  all  former  cl««— «^ 
and  other  wills  by  mc  at  any  time  heretofore  made,  do  hereby 
declare  this  to  be  my  last  and  only  will  and  testament. 

Im  WITKE88,  &C 
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CONCISE   PRECEDENTS   IN 


No.    XVIII. 


DIRECTION  THAT  TRUSTEES  SHALL  SET  APART  A  FUND  THAT 
WILL  PRODUCE  THE  ANNUAL  SUM  OF  £  ,  OUT  OF  WHICH 
THEY  ARE  TO  PAY  A  WEEKLY  ALLOWANCE  TO  A  SON  OF 
THE  TESTATOR,  WITH  A  PROVISO  FOR  AVOIDING  THE 
BEQUEST,  IN  CASE  OF  THE  SON'S  ATTEMPTING  TO 
ALIENATE  THE  ALLOWANCE,  OR  DOING  ANY  ACT  WHEREBY 
SUCH  ALLOWANCE  WOULD  BECOME  VESTED  IN  ANY  OTHER 
PERSON. 


Direction  that  trustees  shall  set 
apart  so  much  of  testator's  per- 
sonal estate  as  will  produce  f  , 
per  annum,  and  thereout  allow 
a  weekly  sum  to  testator's  son. 


2.  Proviso  for  avoiding  annuity  and 
weekly  allowance,  if  son  shall 
do  any  act  whereby  it  may 
become  vested  in  any  other 
person. 


Direction  that 
trastees  shall 
set  apart  so 
mach  of 
testator's 
personal  estate 
as  will  produce 
£    per  annum, 
and  thereout 
allow  a  weekly 
sum  to  testator's 
son. 


1.  And  I  HEREBY  AUTHORIZE  AND  DIRECT  the  Said  trustees  or 
trustee  for  the  time  being  of  this  my  will,  to  set  apart  and  appro- 
priate so  much  of  my  personal  estate  as  will  produce  the  clear 
yearly  sum  of  £  ,  and  to  stand  possessed  thereof,  upon  trust 
to  pay  or  otherwise  apply  the  weekly  sum  of  £  ,  or  such 
lesser  weekly  allowance  as  my  said  trustees  or  trustee  shall  think 
proper,  unto  my  son  {A.  B.)  during  the  term  of  his  life,  or  until 
he  shall  alienate  the  same,  or  do  some  act  whereby  the  said  weekly 
allowance,  if  permitted  to  exist,  would  become  vested  in  or  for  the 
benefit  of  some  other  person  or  persons ;  the  first  payment  to  be 
made  at  the  expiration  of  the  first  week,  to  be  computed  from  the 
day  of  my  death.  And  I  also  direct,  that  the  unapplied  surplus 
of  such  weekly  allowance,  if  any,  shall  sink  into  and  form  part  of 
my  residuary  personal  estate. 


UOUnm  OOMTBTANCINO.  721 

2.  And  I  HBBBlT  rUBTBVB  DIBBCT,  that  if  my  aaid  son  (A.B.)      Woia 
•hftll  Mogn  or  attempt  to  aasigii,  or  othenriae  alienate  or  diiqxMe    KailcviiL 
of  his  aaid  annuity  or  weekly  allowance,  or  commit  or  do  any  act,     ffH^^ 
deed,  matter  or  thing  whataoever,  whereby  the  said  annuity  or  *>  ^^Vm<m»  ^ 
weekly  allowanoe   would,  but  for  this  provision,  become  either       /wdi 
wholly  or  parUally  Teated  in,  or  be  for  the  benefit  of  any  other  prorimht 
penoQ  or  persons,  then  the  said  annuity  and  weekly  allowance  !!j|!^.-^ 
shall  from  thenceforth  determine,  and  sink  into  my  residuary  ««U7 


peaooal  estate.  ir, 

doMj  act 


iamjH^ 
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CONCISE   PRECEDENTS  IN 


No.   XIX. 


CLAUSES  BY  WHICH  TRUSTEES  ARE  DIRECTED  TO  INVEST 
MONEYS  SUFFICIENT  TO  PRODUCE  A  SPECIFIED  ANNUAL 
SUM,  AND  TO  PAY  THE  SAME  TO  THE  SEPARATE  USE  OF 
A  MARRIED  WOMAN,  BY  MONTHLY  INSTALMENTS,  WITH 
POWER  FOR  HER  TO  APPOINT  THE  PRINCIPAL  IN  CASE  SHE 
SURVIVES  HER  HUSBAND,  BUT  IN  CASE  OF  HIS  SURVIVING 
HER,  TO  SINK  INTO  THE  RESIDUE,  (a) 


1.  Direction  that  trustees  shall  invest 

sufficient  moneys  to  produce  the 
annual  sum  of 

2.  To  receive  the  interest,  dividends, 

&c.,  and  pay  the  same  to  testa- 
tor's sister  by  monthly  payments 
during  her  life. 


3.  In  case  of  her  surviving  her  hus- 
band, testator's  sister  to  have  an 
absolute  power  of  appointment 
over  the  principal. 


If  the  husband  survives,  the  capital 
is  to  sink  into  the  residue. 


Direction 
that  trustees 
shall  invest 
sufficient 
moneys  to 
produce  the 
annual  sum 
of£       . 


1.  And  I  HEREBY  DIRECT  AND  DECLARE,  that  the  Said 
{trustees),  or  the  survivor  of  them,  his  executors  or  administrators, 
or  other  the  trustees  or  trustee  for  the  time  being  of  this  my  will, 
do  and  shall  lay  out  and  invest  in  real  or  government  securities, 
or  in  some  of  the  public  funds,  in  the  names  or  name  of  my  said 
trustees  or  trustee  for  the  time  being,  so  much  of  my  personal 
estate,  as  that  the  interest,  dividends,  and  annual  produce  thereof^ 
shall  amount  to  the  annual  sum  of  £        . 


Practical 
remarks. 


(a)  The  above  clauses  are  adapted  to  a  case  where  a  testator  is  desirous  of 
providing  for  his  sister  or  any  other  married  woman,  in  such  a  manner  that 
her  husband  shall  have  no  control  whatever  over  the  property,  or  derive  any 
benefit  whatever  from  it  beyond  what  he  obtains  indirectly  through  the  medium 
of  the  benefit  conferred  upon  his  wife,  as  the  wife  cannot  even  exercise  her 
power  of  appointment  unless  she  survives  him,  so  that  under  no  possible  cir- 
cumstances is  he  to  receive  any  advantage  from  the  bequest  which  the  testator 
can  deprive  him  of. 


^fl^> 


iiootBV  eosymr xncisa,  TtS 

S.  Akd  I  ruRTllBR   DIRECT  my  nid   trustees  or   truntee  for      Wiua 
the   titne  beiii^  to  roooive  luch  iDterctt,  dividends  and  annual     k*.  xix. 
prnceadi  of  tuoh  last-mentioned  trust  moneys,  stocks,  funds  and     ommkf 
securities,  as  and  whenever  the  tame  shall  become  due,  an«l  on  the  "■*^ 'JT'T 
first  Monday  in  every  month,  to  pay  a  pro{>ortiunate  part  thereof      t»tmtm 

into  the  proper  hands  of  my  sister  {A.  /?.),  tlic  wife  of  (/>.  D.)t  for       

and  during  the  term  of  her  natural  life,  for  her  sole  and  sqwrate  J^  ^JJ^Jj^t, 
use,  free  from  the  control,  debts  or  engagements  of  her  present  *]|?'**'**\**^ 
husband,  the  aaid  (Z>.  £f.),  or  of  any  other  husband  or  husbands  mom  to  iMia- 
with  whom  she  nuiy  at  any  time  intermarry,  and  so  and  in  such  bjataiUf 
manner  as  that  she  may  have  no  power  to  alien  or  anticipate  the  J^?*"JjJ^ 
growing  payments  thereof,  her  receipt  alone  being  a  sufficient  '>'»•  ^  >>«' 
discharge  for  the  same ;  the  first  monthly  payment  to  be  made 
within  one  calendar  month  next  after  my  decease';  and  after  the 
dacMae  of  my  said  sister  {A.  B.),  in  case  she  shall  outlive  her 
present  husband  {D.  D.)^  my  will  is,  that  my  said   trustees  or 
truatee  shall  stand    possessed  of  the  said  last-mentioned   trust 
moiieya,  ttocks,  funds  and  securitiei^ 

3.  Upon  trust  for  such  person  or  persons,  and  in  such  nunner  |»*'*''*^ 
and  form,  and  for  such  ends,  intents  and  purposes,  as  my  said  \m  liidbiii, 
nster  shall  from  time  to  time,  or  at  any  time,  and  notwithstanding  ^  ken  m 
any  future  coverture,  but  not  during  her  present  coverture,  by  ^ 


deed  or  will  apfioint ;  and  in  default  of  such  appointment,  upon  '^^ 
TRUST  for  my  said  sister  (/i.  D.)  absolutely. 

4.  But  in  case  my  sister  {A.  B.)  shall  happen  to  die  in  the  \t^\mkm 
lifetime  of  her  present  husband,  the  said  {D.  B.\  then  my  will  is,  oiiiuruio 
and  I  hereby  direct,  that  the  said  lu«t-mentioned  trust  moneys,  ^^  *** 
stocks,  funds  and  securities,  shall  fall  into  and  become  put  of  my 
general  retuduary  estate. 


▼OU  II.  3  A 
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CONCISE  PRECEDENTS   IN 


No.  XX. 


BEQUEST  OF  A  LEGACY  OF  500/.  TO  TESTATOR'S  BROTHER; 
ALSO  OF  LEGACIES  OF  1,000/.  TO  EACH  OF  THE  BROTHER'S 
SONS  ON  ATTAINING  TWENTY-ONE,  AND  SUBSTITUTING 
ISSUE  IN  THE  PLACE  OF  SONS  DYING  WITHOUT  ACQUIRING 
VESTED  INTERESTS.  DEVISE  OF  A  FREEHOLD  ESTATE  TO 
TESTATOR'S  BROTHER  FOR  LIFE,  WITH  REMAINDER  TO 
TRUSTEES  IN  FEE,  UPON  TRUST  TO  SELL,  AND  TO  STAND 
POSSESSED  OF  PURCHASE  MONEYS,  UPON  TRUST  FOR 
DAUGHTERS  OF  TESTATOR'S  BROTHER  ON  THEIR  ATTAINING 
TWENTY-ONE,  OR  MARRIAGE  WITH  CONSENT.  DIRECTIONS 
TO  INVEST  THE  PRESUMPTIVE  SHARES  OF  ANY  DAUGH- 
TERS WHILST  UNDER  AGE  AND  UNMARRIED,  AND  TO 
APPLY  A  SUFFICIENT  PORTION  OF  THE  INCOME  TOWARDS 
THEIR  MAINTENANCE.  IN  CASE  OF  DAUGHTERS  MARRYING 
WITHOUT  CONSENT,  THE  INCOME  OF  THEIR  SHARES  IS  TO 
BE  APPLIED  TO  THEIR  SEPARATE  USE  AND  THE  PRINCIPAL 
DIVIDED  AMONGST  THEIR  CHILDREN. 


1.  Commencement. 

2.  Bequest    of    500/.    to    testator's 

brother. 

3.  Also  of  1 ,000/.  to  each  of  sons  of 

testator's  brother  on  their  at- 
taining twenty-one. 

4.  Clause    substituting    children    in 

the  place  of  parents  dying  before 
they  acquire  vested  interests. 

5.  Devise  of  a  freehold  estate  to  tes- 

tator's brother  for  life. 

6.  Remainder  to  trustees  in  fee. 

7.  Trusts  for  sale. 

8.  Trustees    to    stand    possessed    of 

purchase  moneys. 

9.  Trust  for  daughters  of  testator's 

brother  on  attaining  twenty-one 
or  marriage. 


10.  Trustees  to  invest  presumptive 
shares  of  daughters  and  apply 
the  same  towards  their  mainte- 


11.  Trustees  to  stand   possessed   of 

shares  of  daughters  marrying 
without  consent. 

12.  Upon  trust  to  invest. 

13.  To  pay  income  to  daughters  for 

life  for  their  separate  use. 

14.  Principal  to  be  divided  amongst 

children :  sons  on  attaining 
twenty-one,  and  daughters  on 
attaining  that  age  or  marriage 
with  consent. 

15.  General  residuary  devise  of  real 

and  personal  estate  to  testator's 
brother  absolutely. 


MtHDWMM  OOMVBYANCING.  7S5 

L  THIS  IS  THE  LAST  AND  ONLY  WILL  OP   ME.      Wiujl 
ktetiaior),  of,  &c.  Mo.  xx. 

lU'/meM 

2.  I  GIVE  AND  DcguEATii  unto  luy  only  brother  {A.  B.)  the  ^/jf^y^'f*" 

sum  of.'iOOA  Mtfrling.  rinllii  irffa 

Bmitr'aSmm. 


3.  I   AL^<>  uiVK  unto  all  the  sons  of  my  mi<l  brother  (A.  B.) 
who  •hall  attain  the  age  of  twenty-one  years,  the  sura  of  1,000^  v^u^a!m^» 
«tcriinp^  each.  b»o«hw. 

Ab»«n00(WL 
totMhiT 

4.  And  I  HEREBY  FCBTHER  DIRECT,  that  if  any  of  the  sons  ••^•'••••^« 

"^  fanclMr  OS  thrir 


o(  luy  «aid  brother  {A.  B.)  shall  die  in  my  lifettnio,  or   having 

survived  me^hall  die  under  the  age  of  twenty-one  years,  leaving 

any  child,  children  or  other  issue  who  shall  survive  me,  then  such  niUUtuting 

child,  children  or  other  issue,  who,  being  a  son  or  sons  shall  attain  .im*  of  wwti 

the  age  of  twenty-one  years,  or,  being  a  daughter  or  daughters,  Jj!^|^^ 

shall  attain  that  age  or  marry,  shall  take  and  be  entitled  through  ^'^'^  iaumta. 

all  the  d^pnees,  prrstirpetf  and  not  per  capUoy  to  such  and  the  same 

aliareti  and  with  such  and  the  same  provisions  for  maintenance  and 

powers  of  advancement,  as  his,  her  or  their  parent  or  respective 

parents  would  have  taken  or  been  entitled  to,  if  living,  in  the 

MTeral Jlegacies'or  sums  of  money  so  respecUvely  bequeathed  to 

them  as  aforesaid.     [Insert  prooigiotufor  maintenanee  and  powers 

o/adtHmoemerU,  ut  ante^  Xa  XV.,  clause  16,  p.  707  ;  and  No.  VI., 

claiues  SO,  21,  pp.  658,  659.] 

5.    I  ALSO  GIVE  AKD  DEVISE  UntO  mv  said  brother  (A.  B.)  all,  Oerimttm 

\  /  '  ftwhaU  «Mat« 

\'c.  [Herb   describe  parceUlf  to   hold   the  same,   with   thetotMuiWa 
appurtenances,  unto  and  to  the  use  of  my  said  brother  {A.  B.)  and 
his  assigns,  for  and  during  the  term  of  bis  natural  life,  without 
iu){>eacliment  of  waste ;  and  afler  his  decease,  (a) 


(a)  At  the  law  formerly  •t4)od,  a  simple  derm  of  the  MiblMl,  as  a  boose,  or  FW  «wU  m« 
of  a  fidtl,  or  uf  a  pioos  oi  laad.  woaid  onljr  hftve  pmmmI  a  ufa  iottreat,  nalsas  fwiiilj  >«»• 
worda  of  limtutioo  had  bsaa  aanwsd  to  the  KiA.  or  tome  exptaaaioaa  bad  bssa  If—^  y  * 
«iB|dojcd  by  vbich  an  iataat  to  pasa  a  laifcr  eatata  ooold  bavo  bsni  djadoisd  t  ^fi*  ''*^  ^ 


bM,  oadar  tba  WUla  Aol  (I  Viet  e.  9tf).  ualasa  wotds  of 

BOOM  other  exprtaaiona  are  aiBDlojad  deootinff  a  contrary  intent,  an  ahsolola 


Batata  in  foe  timple  will  pass  ^y  a  aifO|>lc  clrvi»e  uf  the  pm(>erty :  (aeeC  16.) 
Yet,  even  at  the  law  rtood  previooaly,  a  far  tnurc  liljcraJ  coastnictum  waa  allowtd 
in  the  ca«c  of  a  will  than  a  daed,  oo  account  of  wtlla  hetnit  fkoqaastly  mad* 

3  A  2 
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CONCISE     PRECEDENTS   IN 


Wills. 
No.  XX. 


of  Legacies  to 

Testators 
Brother  and  to 
Brother's  Sons. 

Remainder  to 
trastees  in  fee. 


In  a  deed,  a 

gift  of  lands 
without  words 
of  limitation 
annexed  vn\\ 
oniy  confer  a 
life  estate. 


What  terms 
would  have 
been  considered 
both  as 
descriptive  of 
the  subject,  and 
of  the  absolute 
interest  of  the 
testator  therein. 


6.  To  THE  USE  of  {trustees),  their  heirs  and  assigns  for  ever ; 
but  nevertheless  upon  and  for  the  several   trusts,  ends,  intents 


when  a  party  was  in  extremis,  and  unable  to  obtain  that  professional  assistance 
of  which  a  party  to  a  deed  had  so  many  opportunities  of  availinjj  himself ;  hence, 
where  a  manifest  intent  has  been  disclosed  by  the  terms  made  use  of  by  the 
testator,  although  not  strictly  technical,  an  estate  in  fee  has  been  held  to  pass, 
without  words  of  limitation,  and  an  estate  tail  without  words  of  procreation. 
An  estate  in  fee,  in  tail,  for  life,  or  some  lesser  estate,  may  also,  as  will  be  pointed 
out  hereafter,  arise  by  mere  implication,  without  any  direct  words  of  devise 
whatever:  (Year  Book,  .13  Hen.  7,  fol.  17;  Bro.  Dev.  pi.  521  ;  8  Vin.  Abr. 
214;  2  Freem.  271;  T.  Jones,  68  ;  City  of  London  v.  Garway,  2  Vern.  572; 
Fowler  v.  Backwell,  Com.  353;  Moone  d.  Fagqe  v.  Heaseman,  Wils.  38;  Doe  d. 
Bean  v.  Halley,  8  T.  R.  5 ;  Toovey  v.  Busselt,  10  East,  460  ;  Dashwood  v. 
Pay  ton,  18  Ves.  40;  Dyer  v.  Dyer,  1  Mer.  414;  Deed.  Driver  v.  Bowling,  5 
B.  &  Aid.  772  ;  Mackel  v.  Weeding,  8  Sim.  4.)  Real  property  also  might,  and 
still  may  pass,  where  the  intention  is  apparent,  without  any  mention  whatever 
bemg  made  of  it,  as,  for  example,  where  one  man  by  will  appoints  another  to 
be  his  heir:  {Inkerdai's  case,  Bro.  Dev.  38;  Taylor  v.  Webb,  Str.  301 ;  Marrett 
V.  Sly,  2  Sid.  75:  Tilley  v.  Collyer,  sup.)  The  Wilis  Act  (1  Vict.  c.  26,) 
has  extended  this  liberal  construction  still  further,  as  we  shall  shortly  hereafter 
have  occasion  to  notice;  but  as  this  enactment  does  not  affect  wills  made  prior 
to  the  year  1838,  it  may  not  be  altogether  out  of  place  to  ascertain  how  the  law 
stands  independently  of  that  act,  in  order  the  more  clearly  to  ascertain  the  im- 
portant changes  effected  by  it. 

In  a  deed  the  law  always  was,  and  so  it  still  continues,  that  a  limitation  of 
lands  to  a  man,  without  words  of  limitation,  will  confer  no  more  than  a  life 
estate  ((yO.  Litt.  112),  with  perhaps  the  single  exception  of  the  now  obsolete 
case,  of  a  gift  to  a  man  and  his  wife  in  frank  marriage,  which  would  have  raised 
an  estate  tail  (Wood,  Ins.  120  ;  Lit.  s.  17)  ;  but  no  other  gift,  or  grant,  even 
though  it  were  expressive  of  the  estate  the  grantor  intended  to  give,  as  to  a 
grantee  in  fee  simple,  would  have  conferred  anything  beyond  a  life  interest.  But 
in  a  will,  as  my  Lord  Coke  afitly  observes  {Lord  Cheney's  case,  5  Rep.  68),  the 
intention  of  the  testator  is  the  pole-star  which  serves  to  guide  the  judges  in  the 
exposition.  When,  therefore,  this  intention  has  been  apparent,  the  courts  have 
permitted  terms  descriptive  of  the  subject-matter  of  devise,  and  of  the  testator's 
interest  therein,  to  pass  them  both ;  in  other  instances,  they  have  allowed  un- 
technical  expressiins  to  supply  the  place  of  regular  words  of  limitation  ;  and 
where  the  intent  has  been  manifest,  the  fee  has  been  raised  by  implication, 
without  any  direct  words  of  devise  whatever.  So,  where  lands  have  been 
devised  subject  to  a  charge,  or  the  devisee  was  directed  to  give  or  forego  any 
benefit,  this  would  have  conferred  the  fee  upon  him,  although  no  words  of 
limitation  whatever  were  annexed  to  the  devise.  And  whenever  a  testator 
directed  an  act  to  be  done,  which  a  mere  life  estate  might  have  been  insuf- 
ficient to  have  enabled  the  acting  party  to  perform,  it  would  have  passed  the 
fee  to  him  in  precisely  the  same  manner  as  if  the  regular  words  of  limitation  had 
been  used. 

With  respect  to  what  words  would  have  passed  both  the  subject-matter  of 
devise,  and  the  absolute  estate  and  interest  of  the  testator  therein,  a  learned 
judge  once  said  (per  Wilmot,  J.,  in  Scott,  v.  Allberry,  Cora.  337),  that  whenever 
it  plainly  appeared  that  a  testator  intfmled  to  devise  a  fee,  it  is  immaterial  what 
words  he  makes  use  of.  Hence  the  woid  "  estate"  in  an  almost  numberless  list 
of  cases  bus  been  held  to  pass  not  only  the  property  itself,  but  also  all  the 
estate  and  interest  of  the  testator  therein:  {Wilson  v.  Robinson,  2  Lev.  91; 
I  Mod.  100;  Reeves  v.  Winningion,  3  Mod.  45;  Hyley  v.  Hyley,  ib.  228; 
Moor  V.  Price,  3  Keb,  ib.  228 ;  Carter  v.  Homer,  1  Show.  349 ;  Lane  v. 
Hawkins,  1  Show.  396  ;  Bridgwater  {Countess  of)  v.  Diike  of  Bolton,  1  Salk. 
236 ;  Hopewell  v.  Ackland,  ib.  239  ;  Murray  v.  Wise,  2  Vern.  564  ;  Beachcroft 
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mxvk  purpovM  horeinmfter  limited,  expressed   aod   declared  (that       WaiA 
is  to  mjX  ,  jc^xx. 

ofLifteitt  Co 

r.  BMckert^,  ih.  690  {  CUft  r.  GibbomM,  t  Lord  Rsjoa.   1334 :  Bmil  r.  Skam,  fttrta  irffc 
IS  Mod.  &y4  ;  5rt»/f  v.  i4/3rrry.  Coia.  337  i  Berry  r.  Edgrworlk,  2  P.  W  nt.    ftgrtn'i  ifcai 

ft33;  CAofrr  v.  Paimler,  ib.  i3&;  Ibbeltom  r.  Beckwitk,  Cm.  temp.  Talb.  1^7}  

IVaarr  t.  H  im,  i^  ^44  s  S.  C.  2  P.  Wms.  29& ;  Ti(/'a«/  r.  Pa^«.  3  Atk.  3ii ; 
TiMMftf  V.  Perkins,  ib.  103  ',  Ridomt  v.  Pain.  3  t6.  4HG  ;  S.  C,  1  Ve*.  KO.  10; 
BoOw  V.  OaU,  3  i6.  48;  Umeertt  v.  Tall,  Arubl.  Itil ;  %/m  </.  Raymtni  v. 
It'mfford,  3  W.  UU.kst  93S  ;  drmimter'tcate,  IjoBI,  95  ;  Chttterlom  r.  CkefUrtom, 
lA.  100;  Hoid/ast  d.  Cooper  r.  Hat  Urn,  I  T.  R.  411;  Bmrkett  v.  Ckanmau^ 
1  fl.  Blacks!.  3331  ;  Fletcker  r.  Smitom,  3  T.  R.  666 :  Doe  d.  Morris  v.  AmdeHom, 
Willc*.  396  i  Dot  V.  H'oodkoute,  4  T.  R.  89 ;  Doe  d.  Ckild  r.  iVriyht,  Hib.6A\ 
S.  C,  1  Bot.  &  Pal.  N.  R.  335;  CkickaUr  t.  Ojfudem,  5  Taunt.  170;  4  Dowl. 
93  :  Utkmatt  v.  Bryant,  G  Taunt.  317;  Jomagmta  v.  Jomytma,  1  Cox,  363  ;  IXw 
i<.  IXicre  ( Z^(/y)  v.  /<o^r.  1 1  East,  518 ;  Hoed.  Ckild  v.  H'riakt.  7  Bast.  359 i 
Price  T.  Cr'iAsMh  3  Kdeo.  115;  Doe  </.  ^/fporf  v.  fiacoa,  4  M.  &  Sel«r.  366; 
Pettimard  v.  PreacoU,  7  \'t*.  541  ;  IKt/luuoa  v.  /<o6uuom,-  1  Taunt.  &  Brod. 
173;  Dtoe  d.  Prmvardem  v.  Giibrrt,  3  Uro.  &  Bin|f.  85;  Ckarltom  v.  Taylor, 
3  Ve«.  k  Bca.  IGO ;  Uardemer  t.  Harding,  3  Muore,  565. 

AUbough  at  one  time  it  appeared  to  have  beea  ountcnJed  that  if  a  testator  Wbstbw 
anaaaed  •  local  description  to  the  word  "  estate,"  that  would  have  oe){atived  -i»t^<iig  ■ 
Iha  talent  to  pass  a  fee,  it  was  nererthclcss  detennined.  that  addin,;  a  local  de*  load  dssoriplkn 
■criplioo,  **M  mj estate  at  A."  or  "  uf  .\."  or  "in  .\.,"  would  not  have  reatrict<rd  wiQ  aiftftte 
tba  import  of  the  word  "  estate"  to  a  mere  local  description  oi  the  property,  ut  tit*  husat  le 
Natriot  the  import  of  the  word  "  estate"  to  mean  less  than  the  absolute  esUte  P***  t^  &•• 
and  ioterasi  which  the  testator  poascased  in  the  property :  {Barry  r.  Bdyewortk^ 
no.  :  Ibbetmm  t.  Beek$ntk^  tap. ;  TV^ietf  r.  Page,  tup. ;  UoU^att  d.  Cowper  v. 
Martin^  tup.  ;  Doe  d.  CkUd  v.  Wri^kt,  tap. :  Vtkwutt  v.  Bryant,  n^.  ;  Randall 
V.  Tacikia,  emp.  ;  IJenne  d.  Riekardiom  r.  Hood,  7  Taunt.  35 ;  Doe  d.  Ckiekester 
V.  Oxmden,  4  Taunt.  176  ;  S.  C,  on  Appeal,  4  Dowl.  93 ;  Gardiner  v.  Harding, 
3  J.   U.  Moorr.  bG5;    Pettward  V.  Pretcott,  7  Vea.  541.)     Neither  would  an 
atlditional  description  annexed  to  the  word  "  estate"  hare  controlled  its  more 
extensive  im|M>rt,  as,  **  all  that  estate  I  bought  of  M."  {Bailie  t.  Gale,  3  Ves. 
ten.  48),  or  "  all  my  freehold  estate,  ooosistiiiK  uf  tliirtj  acres  of  land,  more  or 
leas,  and  all  ereotaons  of  the  said  fisrmt  situate,"  &c.  {Gardiner  r.  Harding,  emp.), 
or  all  mv  aetata,  lands,  &c,  odled  or  known  bj  the  name  of  the  Coal-yard,  in 
the  parish  at  Si.  Gdes,  Undon  :  {Roe  d.  CkUd  v.  Wrigkt,  7  Bftst,  359)     And 
arhatever  doubt  may  at  one  time  have  been  entertained  with  respect  to  the  con- 
■tmetaon  of  the  wurti  "estates"  in  the  plural  number  {Gtwdwyn  v.  Ooodmyn^ 
1  Vea.  sen.  336),  it  has  lonff  since  been  decidod.  that  whether  it  be  used  in  the 
singnlar  or  in  the  plural  number,  the  oonstmecion  will  be  precisely  the  anma: 
(JItoeare*  v.  Tm,  AmbL  181  ;  Tilley  v.  Sia^Mon,  in  a  note  to  FlHeker  r.  SsMfoa, 
a  T.  R.  656 ;  Joapamm  v,  Jongtma.  1  Cox,  363  ;  Randall  y.  TacAia.  6  Taant 
410 :  Roed.  AUaoH  r.  Btteam,  i  Mau.  &  Selw.  366.) 

But  the  wora  **  aslatak**  ootwtthstandind  iu  oomurehanstva  import,  might  Whsa  ih«  mom 
aavsftbekas  hnva  beso  iwuimad  u>  a  mora  Umilaa  maaniag,  wncra  it  was  «ti— !*• 
obvioai  that  meh  wna  iha  imUtoi's  intent    Heoee.  whare  he  oooflnad  it  In  a  ""Py^  ^  *hs^' 
Ufe  eatate.  a  Ulh  silata  and  ao  aafa  wotOd  have  uassed  under  that  dMoriplion :  *m    •Mai* 
(Price  V.  Oibaem,  S  Eden,  1 16.)    So,  where  words  importing  a  laaav  •atntaii  or  !^g^i|IL^ 
that  a  fee  were  annexed  to  it,  audi  limited  interest  only  would  liave  paaaed  ;  as  '*""""^ 
wltere  a  deriaa  waa  of  the  testator's  estate  at  U.,  with  limitettoos  in  strict  settle- 
ment :  (lfo4^  r.  IfUdbtes,  Doug.  416 ;  Brae*  v.  Baimkidft,  6  J.  B.  Moota.  1 1 
1  Uro.  &  Bing.  133.) 

Tha  word  "  csute."  might  also  have  been  raatriotad  to  aaan  thiMS  of  tha  Whsa  the  in« 
same  kind  with  which  it  waa  oonpled  or  ■woeiatad     If,  thcralbin,  it  had  haw  "  sstaHTwiU  I* 
coupled  with  artidea  of  a  personal  kind,  it  would  hare  been  eonsidswd  to  lakla  sMsunsi  is 
to  personal  estate  only,     ilius.  where  a  testator,  after  a  apseUb  dtvita  of  an  "d>**  **  tUags 
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Brother's  Sons, 

Trusts  for  sale. 

kind  only  as  it 
is  associated 
•with. 


The  word 
"  property"  of 
the  same 
import  as  the 
word  "  estate." 


What  other 
words  have  been 
capable  of 
passing  both 
the  subject  and 
the  fee. 


Observations 
upon  the 
operation  and 
effect  of  tiie 
introductory 
clause  in  a  will. 


7.  Upon  trust  that  they  the  said  (trustees)  or  the  survivor  of 
them,  his  executors  or  administrators,  or  other  the  trustees  or 


estate  called  Whiteacre,  devised  ''  all  the  residue  of  his  leases,  mortgages,  estates, 
debts,  moneys  and  other  goods,  &c.,  the  word  "  estates,"  was  held  to  be  con- 
fined to  the  chattels  only  :  (f^'ilkinson  v.  Merryland,  Cro.  Car.  447  ;  S.  C,  1  Eq. 
Ca.  Abr.  178.)  In  Timewell  v.  Perkins  also  (2  Atk.  102),  a  limitation  of  "  all 
other  the  rest,  residue  and  remainder  of  my  estate,  consisting  of  ready  money, 
plate,  jewels,  leases,  judgments  and  mortgages,  was  confined  to  the  kind  of 
property  with  which  it  was  thus  associated,  and  of  which  the  testator  expressly 
stated  it  to  have  consisted.  Yet  for  all  this,  the  mere  circumstance  of  the  word 
"  estate"  being  in  the  same  sentence  with  an  enumeration  of  chattels,  would 
not  have  so  inseparably  connected  itself  with  them  as  to  have  deprived  the  term 
of  its  more  extensive  signification.  If  inserted  so  as  to  precede  the  enumeration 
of  the  chattels,  it  might  have  been  construed  to  relate  to  real  estate  not  previously 
disposed  of  (Fletcher  v.  Smiton,  2  T.  R.  656 ;  and  see  Tanner  v.  Morse,  Ca.  temp. 
Talb.  284)  :  if  inserted  after  such  enumeration,  and  the  description  was  sufficient 
to  comprehend  the  whole  personal  estate,  a  similar  construction  would  have 
prevailed,  and  when  thus  extended  to  include  the  real  estate,  would  also  have 
comprised  all  the  testator's  right  and  interest  therein  :  (Terrel  v.  Page,  1  Eq, 
Ca.  Abr.  209,  pi.  1 1  ;  Scott  v.  Allbcrry,  Com.  337 ;  Tillei/  v.  Simpson,  stated 

2  T.  R:  659,  n. ;  Jongsma  v.  Jongsma,  1  Cox,  362 ;  JDoe  d.  Evans  v.  Evans,  9 
Ad.  &  Ell.  719.)  Upon  the  principle  laid  down  by  Lord  C.  Talbot,  in  Ibbetson 
V.  Beckwith  (Ca.  temp.  Talb.  157),  where  he  says,  "that  if  the  words  of  the 
will  be  general,  and  taking  the  testator's  words  in  one  sense  will  make  the  will 
to  be  a  complete  disposition  of  the  whole,  whereas,  taking  them  in  another, 
there  will  be  a  chasm,  they  shall  be  taken  in  that  sense  which  is  most  likely  to 
be  agreeable  to  his  intention  of  disposing  of  the  whole  estate." 

Neither  was  the  word  "  estate"  the  only  term  which  would  have  embraced  as 
well  the  testator's  interest  as  the  subject-matter  of  devise ;  for  the  word  "  pro- 
perty," unless  restrained  by  the  context,  would  have  been  of  equal  force:  (Doe 
d.  Lainchbury,  II  East,  290;  Doe  d.  Dacre  v.  Rohn,  ib.  518;  Doe  Lessee  of 
Wall  V.  Langlands,  14  East,  371;  NichoUs  v.  Butcher,  18  Ves.  193;  Roe  v. 
Pattison,  16  East,  221  ;  Patton  v.  Randall,  1  Jac.  &  Walk.  189;  ^oel  v.  Hoy, 
5  Mad.  38.)  But  the  word  "property,"  like  the  word  "estate,"  when  coupled 
and  associated  with  things  of  a  personal  nature,  would  have  been  construed  to 
have  related  only  to  personal  property  :  (Bunny  v.  Rout,  7  Taunt.  79.) 

With  regard  to  other  terms  capable  of  passing  both  the  subject  and  the  tes- 
tator's estate  and  interest  therein,  it  was  held  that  the  absolute  estate  and 
interest  in  an  estate  in  remainder  or  reversion,  would  have  passed  under  either 
of  those  expressions  {Gale  v.  Bailis,  2  Ves.  sen.  48;  Norton  v.  Ludd,  I  Lut. 
755);  as  would  also  a  devise  of  "  ray  moiety"  {Doe  d.  Atkinson  v.  Fawcett, 
7  L.  T.  Rep.  283)  ;  or  of  "all  my  right,  title,  and -interest"  {Cole  v.  Rawlinson, 
1  Salk.  234;  S.  C.,  1  Lord  Raym.  331)  ;  or  "  all  my  part,  share  and  interest" 
(Andrew  v.  Southhouse,  5  T.  R.  592 ;  or  "  all  I  am  worth"  (Huxtep  v.  Brooman, 
1  Bro.  C.  C.  437,  cited,  and  approved  of  by  Lord  C.  J.  Gibbs,  in  Doe  v.  Rout 
(7  Taunt.  81);  or  "all  that  1  shall  be  possessed  of,  real  and  personal"  (Pitman 
V.  Stevens,   15  East,  505  ;    Wilce  v.  PVilce,  7   Bing.  664 ;    Thomas   v.  Phelps, 

3  Rus.  348);  or  "whatever  else  I  have  in  the  world  not  before  disposed  of" 
(Hopewell  v.  Ackland,  Cora.  164)  ;  would  have  passed  an  estate  in  fee  simple  in 
the  property  to  which  those  terms  were  applicable. 

None  of  those  terms,  however,  would  have  passed  the  fee,  unless  contained 
in  the  devising  part  of  the  will.  If  inserted  simply  in  the  introductory  clause 
they  would  not  have  varied  the  construction  of  a  devise  afterwards  made,  if  the 
expressions  in  the  devising  clause  had  been  insufficient  to  have  carried  the 
degree  of  interest  contended  for:  (Loveacres  v.  Blight,  Cow.  152  ;  Wright  v. 
Russell,  cited  ib.  659  ;  Wright  v.  Wright,  2  Wils.  114  ;  Denn  v.  Gaskin,  Com. 
659 ;  Right  v.  Sidebottom,  Doug.  734.)     And,  notwithstanding  the  fee  simple 
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tnutM  Ibr  Um  time  being  <^  Uiia  my  will,  do  and  ihall,  u  toon  m      Woia 
oonvenienUj  may  be  after  the  deoeeae  of  mj  said  brother  {A.  B.),     m«.  xx. 

tfLtfuekt  I* 

w  an  Mtate  ia  reiiMinder  or  reventon  would  hare  ptMed  by  that  appellatioo,  Bmkttmd^ 
yet  the  uaual  tcrma,  "rest,  residue  and  remaindefi"  as  relating  to  residuary  pro-  Ar«<A#v'«  S»m. 

pefty  luidiepoeed  of  bj  the  will,  would  have  been  iooapabk  of  eulargiofc  anv         

daviM  of  fMl  estate  to  whieh  they  n>i){ht  hare  related,  beyond  the  mere  life 
•slals  whieh  the  derke  of  the  mere  subject  itself  would  hare  conferred  :  (Cam- 
MSf  V.  CmaMo.  Moe.  344) ;  Dnia  d.  Moor  r.  MtUor,  5  T.  R.  Wl ;  Dotd.  Small 
r.  AUm^  6  T.  R.  U7  i  I  Hughes  l*ract.  Sales.  311,  ind  edit.) 

The  word  "  inheritance"  would  hare  passed  a  fee  (  Widlake  r.  Harding,  Hob.  Impart  of  the 
3  ;  Pmrefoy  r.  R^tn,  3  Saund.  388);  as  would  also  a  devise,  "to  hold  in  fee  tmn*  "inheci- 
aimple,'^or  "  in  fee  simple"  (Bak^  r.  Raymomd,  Anders.  51  ;  Perks.  557)  ;  but  2^*  J? 
the  word  "  henrditaments,"  although,  strictly  speaking,  applicable  to  estates  of  ""P**!  **■ 
inheritance  only,  would  nut  hare  reoeired  uis  ooostniction  {HopweU  r.  Aek- 
lamdt  Salk.  388  {  8.  C.  Com.  164 ;  Cammimg  r.  Cmmma,  mip.;  Doe  d.  Palmer  r. 
Richards,  3  T.  R.  356) ;  neither  would  s  derise  of  a  noose,  or  of  lands,  or  of 
a  messusge,  or  of  a  farm,  ur  a  tenement,  hare  baeo  sufficient  to  comprehsad 
more  than  the  mere  sul^jvct,  notwithstanding  the  word  **  freehold"  had  been 
annexed  to  it  (Lee  r.  Witkett,  T.  Jones  10;  tViUcm  r.  Robimsom,  3  Wills.  91 : 
Dtmm  d.  Moor  r.  Mellor,  &  T.  R.  558  ;  Doe  d.  Korris  r.  Twker,  3  U.  &  Aid. 
471  ;  i>oe  d.  Aiklty  r.  Bai»«$,  3  Cr.  M.  k  R.  23.)     Nor  would  the  term  "  all." 
as  "  I  gire  all  to  my  mother,"  hare  been  holden  sufficient  to  bare  comprehended 
real  propertr :  (Boweum  r.  Milbauk^  1  Ler.  140.) 

The  wora  **  effects**  is  a  term  of  rather  equiroeal  import,  yet  upon  the  whole  Impart  sf  the 
more  applicable  to  personal  than  to  real  estate  (ComjCelc/  r.  Gilbert,  3  East,  5t0 ;  *«nl  **  ift"!*." 
but  if  the  term  ''real"  (Doe  r.  Clark,  3  Bos.  &  PulL  N.  R.  343 ;  or  "testa* 
mentary"  (Doe  d.  Prnmrndn  r.  Oilberl,  3  Bro.  &  Bing.  85),  had  been  annexed 
to  it,  or  if  Atom  the  geaaral  context  it  had  appeared  that  the  testator  intended 
to  apply  the  term  "  effecta"  to  real  property,  then  not  onlr  would  the  propsilgr 
itself  have  been  comprehended  under  that  term,  but  also  all  the  testator's  eslita 
thetctn :  (Doe  r.  Laimekbmry,  n^.) 

There  were  some  instances  alao  in  which  words  of  limitation,  although  not  Vlita  aa- 
technically  correct,  have  been  construed  according  to  the  intention  in  which  the  <*'*"'|"^ 
testator  evidently  meant  to  use  them,  and  have  been  held  to  peas  either  an  f»F— ^^M 
estata  in  fee  simple,  or  in  tail,  according  as  such  intention  oould  hare  been  ''^^■^f*'^^ 
eoMaoisd  from  the  ordinary  and  general  import  of  the  terms  employed.    Thus,  *^°rT~**? 
as  preriously  rsmarkad,  a  devise  to  a  man  in  fee  simple,  or  appointing  another 
his  heir,  wuuld.  In  either  ease,  hare  passed  the  fee ;  as  would  also  a  derise  to  a 
roan  m  perpHwam  (9  Bla  Com.  108),  or  for  ever  (irAi/ia^  r.  H'ilkiiu,  8  Vin. 
Abr.  'iOh);  or,  to  a  man  and  his  blood,  for  the  blood  runs  through  the  coUa> 
teral  as  well  as  the  lineal  heir*  :  (Co.  Litt.  6 ;  1  l*reat.  Estatea,  84.)     Whether  a 
dsrise  to  a  man  and  his  potterity  would  have  passed  aa  estate  in  fee,  or  in  tail, 
was  a  doobtfril  point,  though  it  seems  that  a  deriss  to  a  man  el  snaiao  mto, 
would  hare  creiUed  an  estate  tail.     A  limitation  by  will  to  a  man  and  his  hrtr, 
in  the  aingular  number*  or  a  limitation  to  a  roan  or  his  heirs  ( 1  Roll.  Abr.  833 ; 
Plow.  388  i  SatU  r.  Il«s<  3  Atk.  645).  would  hare  passed  thf  fee,  although  the 
in  a  deed  would  only  hare  passed  a  life  esUte  (5  Co.  I^tu  112 ; 


Ckammtm  t.  DsAeo,  Plow.  986);  whilst  a  limitation  to  a  man  and  bis  heirs  male, 
or  maale,  whieh  ia  a  deed  woold  hare  paased  a  fee  simple  {Abraham  r.  Twiyg, 
Cra  Eha.  478),  whan  eootaioed  in  a  will  would  hare  created  aa  aetata  tail : 
(fitedoa  r.  Sfaoe,  3  Mod.  133 ;  Demm  r.  Slater,  5  T.  R.  434.)  A  dsrise  to  A. 
and  his  heirs  for  their  Urea,  arill  reat  the  fee  in  A.,  because  there  eaaaot  ha  a 
succession  of  betra  for  Ufe  estates  (Doe  r.  Slemlake,  sup.) ;  bat  a  dcrias  to  a 
man  and  hia  assifos  would  hara  passed  a  Ufe  estate  only :  (HsW  r.  SiekoUs^ 
3  8alk.l39.) 

Preriooalj,  howercr.  to  tha  Wills  Aet  (1  Vict.  o.  3(1,)  eomiaf  into  opartfioa, 
it  was  coosidsrad,  that  in  order  to  redooe  a  deriae  to  a  man  and  his  bstailo  aa  the  ism 
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WlLLB. 

No.  XX. 

Bequest 
of  Legacies  to 

Testator's 
Brother  and  to 
Brother's  Sons. 

"dying  without 
issue." 


Effect  of  the 
WilJs  Act 
upon  the 
construction  of 
the  terms  "  die 
without  issue," 
or  similar 
expressions. 


Constmction, 
where  the 
limitation  over 
is  upon  a  dying 
without  heirs 
generally. 


When  an  estate 
in  fee  may  arise 
by  implication. 


make  sale  and  absolutely  dispose  of  the  said  {short  general  descrip- 
tion of  parcels)  by  public  auction  or  private  contract,  and  either 


estate  tail,  by  reason  of  a  limitation  over,  upon  failure  of  his  issue,  the  contem- 
plated failure  of  issue  must  have  been  an  indefinite  failure  of  issue :  for  where 
such  dying  without  issue  was  restricted  to  the  period  within  which  an  executory 
devise  may  be  limited  to  take  effect,  the  first  devisee  would  have  taken  a  fee 
subject  to  a  limitation  over  by  way  of  executory  devise. 

But  with  respect  to  the  construction  of  wills  made  subsequently  to  the  Wills 
Act,  considerable  doubt  has  been  thrown  by  the  29th  section  of  the  above- 
mentioned  statute,  which  enacts,  "  that  in  any  devise  or  bequest  of  real  or  per- 
sonal estate,"  the  words  "  die  without  issue,"  or  "  die  without  leaving  issue," 
or  "  having  no  issue,"  or  any  other  words  which  may  import  either  a  want  or 
failure  of  issue  of  any  person  in  his  lifetime,  or  at  the  time  of  his  death,  or  an 
indefinite  failure  of  his  issue,  shall  be  construed  to  mean  a  want  or  failure  in  the 
lifetime,  or  at  the  time  of  the  death  of  such  person,  and  not  an  indefinite  failure 
of  his  issue,  unless  a  contrary  intention  shall  appear  in  the  will,  by  reason  of 
such  person  having  a  prior  estate  tail,  or  a  preceding  gift,  being  without  any  words 
of  implication  arising  from  such  words,  a  limitation  of  an  estate  tail  to  such 
person  or  issue,  or  otherwise ;  with  a  proviso  that  the  act  shall  not  extend  to 
cases  where  such  words  as  aforesaid  import,  if  no  issue  described  in  a  preceding 
gift  shall  be  born,  or  if  there  shall  be  no  issue  who  shall  live  to  attain  the  age, 
or  otherwise  answer  the  description  required  for  obtaining  a  vested  estate  by  a 
preceding  gift  to  such  issue. 

Now,  as  the  above  act  confines  the  import  of  the  terms  "  die  without  issue," 
or  "  without  leaving  issue,"  to  the  death  of  the  party,  it  seems  to  follow,  upon 
the  authority  of  the  cases  in  which  the  dying  without  issue  has  been  construed 
to  relate  to  that  period  (Pells  v.  Brown,  Cro.  Jac.  590;  Stevens  v.  Glover, 
Com.  PL,  April,  1845,  MS.),  that  if  the  preceding  words  of  hmitation  were 
suflacient  to  pass  the  fee,  a  limitation  over  in  a  will  within  the  scope  and  opera- 
tion of  the  Wills  Act  (1  Vict.  c.  26,)  would  not,  as  formerly,  create  an  estate 
tail,  but  an  estate  in  fee  simple,  subject  to  a  limitation  over  by  way  of  executory 
devise,  dependent  upon  the  contingency  of  the  first  taker  leaving  no  issue  who 
should  be  alive  at  the  time  of  his  decease. 

It  may  be  proper  here  to  observe  that  the  Wills  Act  (l  Vict.  c.  26),  is  silent 
upon  the  question  of  a  limitation  over  upon  a  dying  without  heirs  generally, 
which,  being  an  event  beyond  the  limits  for  an  executory  devise  to  happen  in, 
would  it  seems,  be  void  for  remoteness.  The  only  exception  to  this  rule  seems 
to  be,  where  the  person  to  whom  the  limitation  over  is  made  is  a  relation  of  and 
capable  of  being  the  collateral  heir  of  the  first  devisee ;  for,  in  that  case,  the 
first  devisee  would  be  construed  to  take  an  estate  tail  only,  and  then  the  limita- 
tion over  would  be  good  ;  because  the  latter  limitation  denotes  that  only  lineal 
heirs  could  possibly  have  been  intended,  as  it  would  have  been  impossible  for 
the  first  devisee  to  have  died  without  heirs,  so  long  as  the  remainderman  or  any 
of  his  issue  existed :  (Morgan  and  Wife  v.  Griffith,  Cow.  224.) 

An  estate  in  fee  may  also  arise  by  implication  by  reason  of  words  of  direct  and 
immediate  reference  to  other  devises  in  the  same  will  ( Wright  v.  Cundell,  9  £ast, 
400) ;  or  where  a  testator  refers  to  a  particular  person  as  his  heir,  in  which 
case,  although  he  Ije  mistaken  as  to  the  fact,  such  reference  will  be  sufiBcient  to 
create  an  estate  in  fee  simple  by  implication  to  the  party  without  any  words  of 
express  devise.  Thus,  in  Tilley  v.  Collyer  (3  Keb.  589),  where  a  testator 
having  issue  by  C,  three  daughters,  S.,  A.  and  E.,  devised  to  C.  for  life  all  his 
freehold,  wherever,  until  S.,  his  heir,  came  to  twenty-one,  paying  to  the  heir  10*. 
during  the  term,  and  to  the  rest,  after  fifteen  years  old,  20s.  a-piece,  and  the  heir 
to  pay  to  A.  and  E.  100/.  a-piece,  40/.  at  the  decease  of  the  wife,  &c.  ;  and  if 
S.,  his  heir,  died  without  heir  before  twenty-one,  so  that  the  lands  descended 
and  fell  to  A.,  then  A.  to  pay  E.,  &c.;  Lord  C.J.  Hale  said  that,  notwithstanding 
testator  was  mistaken  in  his  intent  that  his  eldest  daughter  was  his  heir,  he 
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t>^>  liter  or  in  |«roclc,  aod  fur  •uch  price  M  my  Mud  trustees  or  Wiua 
tru^i.u  for  the  time  being  tthall  coiuuder  roMOimble,  and  subject  He.  XZ. 
or  not  tubjoct  to  aoj  •pocial  or  other  coDditioiu  or  stipuUtions 


roUttre  to  the  title,  or  evidence  of  title,  or  otbcrwi»c,  as  they  or     Ttiuim^B 
he  may  think  proi>cr,  and   generally  to  sell  in  8uch  manner  as  ^[^^JJ^^** 
they  or  be  may  deem  ex{>cdicut ;  and  I  hereby  declare  that  my 


toteoded  bii  lands  tbould  ^o  wxot^xn^  to  hit  mutake ;  thereforv,  albeit  there 
was  DO  express  devise  to  S.,  yet  she  bciiiK  named  bis  heir,  was  sufficient  to 
exclude  the  rest,  and  to  constitute  her  his  s«»le  heir :  (see  also  Taylor  r.  IVebb, 
Str.  3()|.)     And  if  a  testator  should  refer  to  a  disposition  as  hariog  been  made 
bjr  him.  when,  in  f<ct,  he  has  not  made  any  such  disposition  at  all,  a  deriae  maj 
still  arise  by  implication.     Hence,  in  {Hibim  v.  ll'atker,  Ambl.  661),  where  a 
testator  bequeathed  one  moiety  of,  or  term  of  leasehold  estates  to  E.  G.,  and 
if  she  should  die  before  twenty^one  to  G.  S.,  and  if  she  should  die  before  a 
oertAin  event  to  another  peraon,  and  alter  her  death  to  A.,  and  provided  that  in 
caae  A.  should  die  without  issue,  and  E.  G.  or  G.  8.,  should  be  then  living,  or 
either  of  them,  the  said  moiety  of  his  leasehold   messuages  before  f^iven  to  the  Recital  of  an 
said  A.  should  ko  tu  the  said  E.  G.  and  G.  S..  Sir  T.  Sewell,  M.R.,  said,  that  as  inirat  to  (iva 
there  could  b<*  no  doubt  as  to  the  intention  and  the  words  of  gift  bein|{  omitted  "iU  not 
by  mistake,  the  court  would  supply  them,  and  imply  a  fptt  to  A.  and  her  issue,  g*°*"py 
with  a  contingent  limitation  over.     But,  gencraily  speaking,  a  mere  recit«l  of  |^^^^*j*.*V^ 
an  intent  to  give  will  not  amount  to  a  gilt,  or  a  demonstration  of  an  intent  to  '^*'*'  *•*•• 
gire. 
A  fiBe«sirople  estate  would  alao  hare  been  created  by  a  devise  without  any  Whsn  a  iikaigs 


words  of  limitation*  wbenerer  lands  were  devised  to  a  person  charged  with  the  *  '••1  **••'* 

Mjmcnt  of  a  sura  in  groaa  :  {Read  r.  Halton,  2  Mod.  25) ;  or  of  debU  or  of  **"  or««»«afca. 

ui&ata  (Doe  d.  Palmer  v.  Richard*.  3  T.  R.  356) ;  or  of  an  annual  stun  (If^eM 

V.  Htorimtf,  Cro.  Jac.  1 14.)     An  estate  in  fee  simple  would  also  hare  passed  to 

a  deriaee  who  was  required  to  give  up  or  to  rehoquish  a  benefit  to  some  other 

lietson.  or  to  buy  an  estate  for  another  (2  Rep.  21);  and  it  was  altogether  im> 

malarial  vhctbtr  the  ebaf|{e  amounted  to  or  fell  short  of  the  annual  value  of 

the  tlevissd  hada  (HV66  v.  Hearimjf,  tup,;  Smith  v.  Fendall,  np.)  ;  or  that  the 

iwyment  waa  onlv  to  endure  during  another  ))erson's  lifetime ;  for  a  devise  was 

always  construed  beneficially  for  the  devisee,  and  this  construction  might  have 

bean  reodsred  nugatury  by  giving  him  no  more  than  a  life  eatate,  as  he  might 

have  died  before  he  had  received  the  amount  of  the  charges  paid  by  him  under 

the  will.     But  where,  on  the  other  hand,  the  devisee  could  by  no  poaaibihty  have 

been  a  luaer  by  defraying  these  charges,  a  less  liberal  construction  prevailed, 

and  be  would  have  taken  a  life  est«te  and  no  more ;  as  where  the  deviaee  waa 

only  dtreete<l  to  pay  the  charges  out  of  the  rents  and  profiu  generally,  or  wben 

or  as,  or  after  he  bsd  received  them ;  for.  in  that  case,  he  could  have  incurred 

DO  k>ss.  as  he  was  only  to  pay  out  of  what  he  hatl  before  actually  receircd ;  and 

for  precisely  the  like  cause,  Uie  rule  »  as  the  same,  where  the  devisee  was  not  to 

take  untU  aAcr  tbe  disnes  were  satisfied:  (Diekems  ▼.  Marshall,  Vto.  Elia. 

930;  Dm  d.  Jackmm  v.  Ramabottom^  3  Mau.  &  Sclw.  516.)     And  if  the  charge 

had  been  in  a  dutinct  danas^  without  any  direction  either  eapreaslT  or  by  eoa- 

stmctioo  that  the  deviaee  waa  personally  liable,  a  deviae  in  fee  would  not  hara 

been  implied  frum  such  s  charge.    As,  where  a  devise  was  to  A.  and  B.,  exoMi 

tol.  to  be  petd  out  of  E.'s  part  of  the  Unds,  it  waa  held  to  paaa  aa  estals  rar 

life  ooly.  they  bciac  ao  ebarn  oa  the  estate  in  the  hands  of  A.  sad  B. :  (Rev 

V.  Oov,  3  Mau.  ft  Srlw.  ftl8l    And  where  there  is  ao  actual  personal  cbarge  oo 

a  devisee,  a  testator  might  nevsvihslsss  have  restricted  it  to  a  less  eatate  than  a 

fee,  by  employing  words  of  Bmitslion  adapted  to  the  estate  he  intended  the 

devisee  should  actually  take  in  the  premtsee,  as  by  giving  him  aa  express  < 

for  life,  fmr  amtrw  nr.  or  in  tail. 
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WiLM.       said  trustees  or  trustee  shall  have  full  power  to  buy  in  the  whole 
No.  XX.      or  any  part  of  the  said  hereditaments  and  premises,  and  to  resell 
Bequest      the  Same  at  any  future  sale  or  sales,  whether  by  public  auction  or 
rJtator's     by  private  contract,  without  being  responsible  for  any  loss  that 
£roihT''^'^s  '"  ^^^^  ^®  thereby  incurred ;  and  also  with  full  power  to  rescind  and 
—         annul,  or  to  alter  the  terms,  conditions  and  stipulations,  or  any 
contract  which  may  at  any  time  or  times  be  entered  into  respecting 
the  sale  of  the  said  hereditaments  and  premises,  without  being 
answerable  for  any  loss  that  may  be  sustained   in  consequence 
thereof;  and  also  do  and  shall  convey  and  assure  the  said  here- 
ditaments and  premises,  when  sold,  to  the  purchaser  or  respective 
purchasers  thereof,  his,  her  or  their  heirs  or  assigns,  or  to  such 
uses  as  he,  she  or  they  shall  direct.  [Insert  receipt  clause,  ut  ante, 
j^o.  11.  clause  7,  p.  643.] 


'  purchase 
moneys. 


Trustees  to  8.    AnD  I  HEREBY  DIRECT  AND  DECLARE  that  the  Said  {trustees) 

o/purchase*^^  and  the  survivor  of  them,  his  executors  or  administrators,  or  other 
the  trustees  or  trustee  for  the  time  being  of  this  my  will,  do  and 
shall  stand  and  be  possessed  of  the  moneys  to  arise  from  such  sale 
or  sales,  and  of  the  rents  and  profits,  if  any  shall  have  been 
received  by  them  or  him  during  the  period  between  the  death  of 
my  said  brother  {A.  B.)  and  the  exercise  of  the  aforesaid  trusts 
for  sale.  Upon  trust,  in  the  first  place,  to  defray  all  incidental 
expenses  incurred  in  or  about  such  sale  or  sales  j  and  subject 
thereto, 


9.  Upon  trust  for  all  and  every  the  daughter  or   daughters 


Trust  for 

daughters  of  ,  . 

testator's  of  my  Said  brother  {A.  B.)  who  shall  attain  the  age  of  twenty-one 


No  words  of 
limitation  now 
necessary  to 
create  a  fee. 


Most  of  the  foregoinff  observations,  it  must  be  kept  in  mind,  are  applicable 
to  the  construction  of  wills  previously  to  the  operation  of  the  Wills  Act :  for 
as  to  all  wills  made  subsequently  to  the  1st  day  of  January,  1838,  no  words  of 
limitation  are  necessary  to  pass  an  absolute  estate  in  fee  simple,  when  the  subject 
matter  of  the  devise  is  sufficiently  described  to  identify  the  property  intended 
to  be  included  in  it.  The  words  of  the  act  are,  "  that  where  any  real  estate 
shall  be  devised  to  any  person  without  any  words  of  limitation,  such  devise 
shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or  interest 
which  the  testator  had  power  to  dispose  of  by  will,  in  such  real  estate,  unless  a 
contrary  intent  shall  appear  by  the  will "  (sect.  28) ;  so  that  now,  instead  of 
words  of  limitation  being  essential  to  create  an  estate  in  fee  simple,  they  are 
rendered  necessary  to  prevent  such  an  estate  from  passing,  and  to  restrict  the 
gift  to  a  lesser  interest. 
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yeans  or  be  married  under  that  age,  with  the  consent  of  her  or  Wiixi. 
their  aaid  father,  or  of  her  or  their  guardian  or  guardians  for  the  ju.  xz. 
time  being.  AfMi 

10.  And  I  HEREBT  DIRECT,  that  if  at  the  time  of  the  decease  jj^2Sr!ii3*> 
of  my  said  brother  {A.  D.)  any  of  his  said  daughters  shall  be  under  Brttkm'$ 
the  age  of  twenty -one  years,  and  unmarried  with  such  consent  bntW  cb 
AS  aforesaid,  then  that  my  said  trustees  or  trustee  for  the  time  JJJ||J|Z)]^ 
being  shall  invest  the  presumptive  share  or  shares  of  such  last-  «n«»W»' 
mentioned  daughter  or  daughters,  by  way  of  mortgage  upon  the  ^g^^  ^ 


security  of  sufficient  freehold,  leasehold,   or  copyhold  estates  ^^ ^Anaiutmu 
ample  value  in  England  or  Wale^,  but  not  in  Ireland,  which  said  wd ■rpl7*|>* 
stocks,  funds  and  securities  it  shall  be  lawful  fur  my  said  trustees  tbair 
or  trustee  for  the  time  being  to  alter,  vary,  and  transpose,  at  their  "^"'•■■"'^ 
or  his  discretion  ;  and  do  and  shall  apply  a  competent  part  of  the 
income  of  such  invested  capital  towards  the  maintenance,  education, 
and  support  of  such  daughter  or  daughters,  and  invest  the  residue 
in  augmentation  of  the  share  or  respective  shares  from  which  the 
etune  shall  have  ariaen. 

11.  Provided  always,  that  if  any  one  or  more  of  the  Tnatow  to 
daughter  or  daughters  of  my  said  brother  {A.  B.)  shall  marry  ofsbaiwor 
under  tlie  age  of  twenty -one  years  without  the  consent  of  her  or  ^JLj!? 
tlicir  said  fatlier,  or  guardian  or  guardians  for  the  time  being,  then  *^t^>^^ 
and  in  such  case  my  said  trustees  or  trustee  for  the  time  being 

shall  stand  and  be  poflsesecd  of  and  interested  in  the  share  or 
respective  shares  in  the  said  purchase  moneys  to  which  such 
daughter  or  daughters  would  have  become  entitled  on  her  attain- 
ing the  age  of  twenty-one  years,  or  marrying  with  such  consent 
as  aforesaid. 

12.  Upon  trust  during  the  lifetime  of  such  daughter  orrpMowtt* 
daughters  as  shall  marry  without  such  consent  as  aforesaid,  to 

invest  her  or  their  share  and  shares,  to  which  she. or  they  would 
have  become  entitled  on  attaining  the  age  of  twenty -one  years, 
or  marrying  with  sudi  consent  as  aforesaid,  in  such  or  similar 
investments  as  are  hereinbefore  mentioned  respecting  the  appli- 
cation of  their  shares  during  their  respective  minorities,  and  with 
like  power  of  varying  securities;  and  do  and  shall  stand  and  be 
|)oeseased  thereof, 
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of  Legacies  to 

Testator's 
Brother  and  to 
Brother's  Sons. 

To  pay  iucome 
to  danghters  for 
life  for  their 
separate  use. 


13.  Upon  trust  during  the  life  of  such  daughter  or  daughters 
as  shall  marry  without  such  consent  as  aforesaid,  to  pay  the  interest, 
dividends  and  annual  produce  thereof  unto  such  daughter  or 
daughters  respectively,  for  her  sole  and  separate  use,  free  from  the 
control,  debts  or  engagements  of  her  then  present,  or  of  any  future 
husband  or  husbands,  and  so  that  she  may  have  no  power  to  alien 
or  anticipate  the  growing  payments  thereof,  her  receipts  alone 
being  a  sufficient  discharge  for  the  same. 


14.  And  after  the  decease  of  any  or  every  such  daughter  or 


Principal  to  be 
divided  amongst 

children ;  sons    daughters  marrying  without  such  consent  as  aforesaid,   my  s^d 

on  attaining  /•         i         •  i     • 

twenty-one,  trustees  or  trustee  tor  the  tmie  being  shall  assign  the  share  or 
atufninTthat  respective  shares  of  and  in  the  said  trust  moneys,  the  annual 
age  or  marriage  income   of  which  is   hereinbefore  directed  to  be  applied  to  the 

with  consent.  ^  ^^ 

separate  use  of  such  daughter  or  daughters  marrying  without  such 
consent  as  aforesaid,  to  all  and  every  her  children,  who,  being 
a  son  or  sons,  shall  attain  the  age  of  twenty-one  years,  or  who 
being  a  daughter  or  daughters,  shall  attain  that  age  or  marry 
(with  the  consent  of  her  or  their  guardian  or  guardians  for  the 
time  being),  equally  to  be  divided  between  them,  if  more  than  one, 
as  tenants  in  common.  [Add  here  provisions  for  maintenance 
and  powers  of  advancennent  according  to  directions,  ante.  No.  XII., 
clauses  8,  9,  pp.  692,  693.] 


General 
residuary 
devise  of  real 
and  personal 
estate  to 
testator's 
brother 
absolate. 


15.  And  all  the  rest,  residue  and  remainder  of  ray  real  and 
personal  estate,  of  what  nature,  quality,  or  kind  soever,  I  give, 
devise  and  bequeath  unto  my  said  brother  {A,  B.)  to  hold  to 
him,  his  heirs,  executors,  administrators  and  assigns,  according  to 
the  nature  and  quality  of  the  premises,  for  his  and  their  absolute 
use  and  benefit.  [Add  power  to  change  trustees,  and  clause  appoint- 
ing testator^s  brother  and  trustees  executors  ;  and  clause  of  revocation, 
ut  ante,  No.  I.,  clauses  11,  12,  13,  pp.  637,  639.] 


In  witness,  &c. 


aoiium  otmwMJAMCino. 
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No.  XXI. 


WILL,  DEVISING  A  FRKRHOLD  ESTATE  TO  TESTATOR'S  ELDEST 
SON,  TO  USKS  IX)  BAR  DONVKR;  AND  ALSO  CONTAINING  A 
PROVISO  AGAINST  LAPSE  AND  A  FURTHER  PROVISO  THAT, 
I.N  CASE  THE  PROPERTY  IS  SOLD.  THE  DEVISEE  SHALL 
HAVE  THE  PURCHASE-MONEYS.  ALSO,  DEVISE  OP  LANDS 
CO.\TR.\crED  FOR  BUT  NOT  CONVEYED,  TO  THE  TESTA- 
TOR'S  SON.  Willi  A  DIRECTION  THAT  IN  CASE  THE  CX)N- 
TRACr  SHOULD  BE  RESCINDED,  HIS  EXECUTORS  ARE  TO 
LAY  OUT  THE  PURCHASE-MONEY  IN  THE  PURCHASE  OF 
OTHER  IJINDS  FOR  THE  DEVISEE'S  BENEFIT;  WITH  DIREC- 
TIONS THAT  UNTIL  AN  ELIGIBLE  PURCHASE  CAN  BE 
FOUND.  THE  EXECUTORS  ARE  TO  INVEST  THE  PURCHASE- 
MONEYS,  AND  APPLY  THE  INTEREST  FOR  THE  DEVISEE'S 
BENEFIT.  ALSO,  DEVISE  OF  L.\NDS  WHICH  ARE  IN  MORT- 
GAGE, CHARGED  WITH  THE  MORTGAGE  DEBT,  TO  TES- 
TATOR'S THIRD  SON  IN  FEE.  GENERAL  DEVISE  OF  RESIDUE 
TO  TESTATORS  THREE  SONS  IN  EQUAL  SHARES. 


I.  DeriM  of  a  Avahold  asUte  to  tes- 
Utor'i  eld«t  Mm  to  oms  to  bar 
doww. 

3.  Ploriao  agaiiMt  hptc 

3.  lo  CMC  dented  piopeitji  is  sold,  d»- 

risM  to  have  the  pofdiMe  oMiMy. 

4.  DrrfaM  of  lands  oooUaetad  for,  bot 

sol  conTeyed  to  taMHot^a  awood 
•oo  io  fae. 

5.  loeawof  ooolnelbaiBf  nadndad, 

exrctttor*  to|inwhaw  tnhm  laiidt 
for  deriMo'a ' 


6.  Uotil  an  eligible  purcbaae  oan  be 

found,  executors  to  inreat  tbe 
piircbaie>iDooa^  and  l^H)l]rtba 
mterest  for  denaea'a  beneu. 

7.  Proriso  a^punst  lapae  in  ikrour  of 

appointment  mada  bj  darisee. 

8.  Deriae  oi  a  roortgagad  catate   to 

testator't  third  eon  charged  with 
the  mortgage  debt 


Gift*  of  reatdua 
three  sons  io  equal 


CoMMEXCB  win,  ut  ante.  No.  L,  dauM  1,  pw  632.] 


1.  I  GITS  AHD   DBTI8B   all    that   {short  gtnrml  detcriptiom   o/DmiMola 
parcrU\  unto  my  eld«tt  aoD  {A,  B.),  and  hit  hetn,  to  such  uaagi  t»tiiMai^ 
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Wills, 

No.  XXI. 

Will  devising 

Freehold 

Estates 

to  Testator's 

Eldest  Son  to 

Uses  to  bar 

Dower. 

eldest  son  to 
uses  to  bar 
dower. 


upon  such  trusts,  and  for  such  ends,  intents  and  purposes,  as  my 
said  son  (^A.  B.)  shall  from  time  to  time,  or  at  any  time,  by  deed 
or  deeds  appoint;  and  in  default  of  such  appointment,  and  subject 
thereto,  to  the  use  of  my  said  son  {A.  B.)  and  his  assigns  for 
the  term  of  his  natural  life,  without  impeachment  of  waste ;  and 
immediately  after  the  determination  of  that  estate  by  any  means 
in  his  lifetime,  TO  the  use  of  {dower  trustee),  his  executors  or 
administrators,  during  the  life  ofj  and  in  tiiust  for,  my  said  son 
{A.  B.)  and  his  assigns ;  and  after  the  determination  of  the  said 
hereinbefore  lastly  limited  estate,  to  the  use  of  the  said  {A.  B.), 
his  heirs  and  assigns  for  ever.  And  I  do  hereby  declare  that  no 
widow  of  the  said  (A.  B. )  shall  be  entitled  to  dower  out  of  the 
said  devised  hereditaments  and  premises,  (a) 


Proviso  against 
lapse. 


2.  And  I  do  hereby  direct  and  declare,  that  in  case  my 
said  son  {A.  B.)  shall  happen  to  die  in  my  lifetime,  the  said 
hereditaments  and  premises  so  devised  to  him  as  aforesaid  shall  be 
and  enure  to  such  uses,  upon  such  trusts,  and  for  such  ends, 
intents  and  purposes,  as  my  said  son  {A.  B.)  shall  by  deed  or  will 
appoint,  in  the  same  manner,  to  all  intents  and  purposes  as  if  my 
said  son  (A.  B.)  had  died  seised  thereof  immediately  after  me,  and 
as  if  his  last  will  (if  any)  had  then  first  taken  effect,  {b) 


Practical  (a)  A  declaration  to  bar  dower  is  necessary  to  exclude  an  after-taken  wife  ; 

suggestions.        fop  although  the  above  form  of  limitation  to  uses  to  bar  dower  will  exclude 

a  widow  married  prior  to  1834,  it  will  not  bar  a  widow  married  after  that 

period. 


Practical  (b)  This  may  often  prove  an  exceedingly  useful  clause,  as  it  will  enable  the 

observations.  .  devisee  to  make  certain  provisions  for  his  family,  or  other  purposes,  which  he 
could  not  otherwise  have  effected.  It  is  true  the  devise  itself  would  not  alto- 
gether have  lapsed  by  his  death  in  his  father's  lifetime,  provided  he  had  left  any 
children  or  other  issue,  as  the  statute  I  Vict.  c.  26,  expressly  enacts  "  that  where 
any  child,  or  other  issue  of  a  testator  to  whom  any  real  or  personal  estate  shall 
be  devised,  or  bequeathed  for  any  estate  or  interest  not  determinable  at  or  before 
the  death  of  such  person,  shall  die  in  the  lifetime  of  the  testator,  leaving  issue, 
and  any  issue  of  such  shall  be  living  at  the  time  of  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death 
of  such  person  had  happened  immediately  after  the  death  of  the  testator"  (s.23,) 
upon  the  construction  of  which  statute  it  has  been  held,  that  the  issue  are  not 
merely  substituted  in  the  place  of  the  predeceased  devisee,  but  that  the  latter 
will  take  a  fee  simple  conditional,  depending  either  on  his  surviving  the  testator, 
or  of  his  leaving  issue  at  the  time  of  such  testator's  death  ;  which  interest  the 
devisee  may  dispose  of  by  his  will,  notwithstanding  he  should  die  in  the  testator's 
lifetime:  (johnson  v.  Johnson,  3  Hare,  157;  and  see  Griffith  v.  Gale,  12  Sim. 
^  327 ;  and  see  1  Hughes  Pract.  Sales,  334,  2nd  edit.) 
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S.  And  mt  will  also  la,  that  in  cut  the  mid  horatBtMBOit*  Wiu«. 

and  prenuaea  to  devised  to  my  said  ion  (A,  B.)  shall  at  any  time  ju.  xxL 

hereafter  be  sold,  or  be  contracted  to  be  sold   by  me,  then,  I  rrfTT'-'-j 

give  and  beqaeath  the  parohase-moneys  thereof,  which  I  or  my  ^J^^"/ 


ezaentors  shall  reoeiTo  for  the  same,  unto  my  said  son  (A.  /?.)*    *>  Tmtaim^t 

y  ,  rkka  f(m  Ir 

his  execQtore,  administmtora  and  adsigna  absolutely,  (c)  C/«»  i»  km- 


4.   I  ALSO  OIVB  AND  BEQUEATH  untO  and  tO  the  UBO   of   my  Imttmititimi 

ieoond  son  (C  B.)  all,  &c.     [Desckibe  parcels],  which  I  have  STZriM  ib 

CantraeltoMO 
(f )  Wh*nerer  •  tctUtor  intends  that,  in  the  event  of  the  propotT  being  told.  •  *****  ""** 
the  deritee  should  have  the  bsnaAl  of  the  purchase  money,  m  clMue  to  the  q^,!^  ^f 
sboveefBCt  cbould  always  be  JaeeKed;  because  not  onlj  an  aetnal  Mle  but  ^.nlt  nnaiiamsi 
•rsis  as  pieriously  remarked  (ante  p  630),  a  nere  oootnel  for  the  sale  of  the  for,  kot  sot 
deriwMl  property,  will  be  an  equiuble  revocation  of  the  deviae,  and  nothing  tmnjti,  le 
wonld  be  left  to  the  llsfisss  but  the  mere  dry  legal  estate,  which  he  would  hold  tcsutoi's  si 
as  a  trustee  for  the  purchssBr,  without  any  claim  whatever  upon  the  purchase  son  in  fin. 
money,  which  will  then  form  part  of  the  testator's  general  poeonal  estate.  A 
doubt  has  eertainly  been  sofgMted  (i^ug.  on  Wills,  53 ;  Sug.  Vend.  304)  as  to 
vbctbsr  Ibis  doctrine  has  not  been  altered  hv  the  Wills  Act  (1  Vict.  o.  26) ; 
but  tha  esses  which  hare  stnee  been  determmed  ufion  the  subject  show  clearly 
that  such  doubts  are  altogether  without  foundation,  and  that  as  well  snhs^ 
quentlr  as  prrriouslr  to  the  Wills  Act.  the  derisee  will  have  no  claim  whatercr 
upon  t^e  purchase  mooey.  Thus,  in  Farrer  r.  Barl  o^  H'imterton  (5  Beav.  I), 
a  testathi  devised  a  vsal  estate,  and  afterwards  sold  it.  'Vht  purchase  was  not 
completed  until  after  the  death,  and  it  was  held  that  the  pnicfaass  nooey 
beloniied  to  the  prnonal  representatires  of  the  testatrix  and  nollo  bsr  dsrissss, 
mlerilbstaading  her  lien  on  the  estate  for  the  purchaae  money,  and  notwith- 
tttT^fng  the  1  Vict  c.  26,  s.  23,  which  directs  "  that  no  conveyance,  or  other 
act  na3s  or  done  subsequently  to  the  execution  of  a  will  of  or  relating  to  anr 
real  or  personal  estate  thrrrin  comprised,  except  an  act  by  which  such  wiU 
shsJl  be  yeivoked  ss  aforesaid,  shall  prevent  the  operation  of  a  will  with  respect 
to  saeb  esfeste  or  imtertst  in  such  real  or  personal  estate  as  the  testator  shall 
have  power  to  dispose  of  at  the  time  of  his  death."  And  Lord  Langdsle,  M.  R., 
obeoved.  **the  ^ossUon  whether  the  devisee  can  have  any  interest  in  that 
part  of  the  pnrehsss  nooey  which  was  unpaid,  depends  on  the  rights  and  interests 
of  tlM  testatrix  at  thethoe  of  her  death.  She  had  contracted  to  sell  her  benefi- 
ebl  interest.  In  equity  she  had  alienated  the  land,  and  instead  of  her  beneficial 
interest  in  the  land,  she  had  acquired  a  title  to  the  purchase  money.  What  was 
rrally  hers  in  right  and  equity  was,  not  the  land  but  the  money,  of  which  alone 
she  hsd  a  right  to  dispoee,  and  though  she  had  a  lien  upon  the  land,  and  might 
have  refused  to  convey  till  the  money  was  paid,  yet  that  lien  was  a  mere 
aecurity,  in  or  to  vhieh  she  had  no  right  or  interest,  except  for  the  porpoee  of 
enabling  her  to  obtain  payownt  of  the  money.  Hie  beoefldsl  interest  in  the 
land  which  she  had  devised  was  not  at  her  disposition :  but  was  by  her  act 
wholly  vested  in  another  at  the  time  of  her  death ;  and  the  ease  is  deariy  dia* 
tinguithshle  from  essss  ia  whieb  tsststors,  notwifhstsnding  oooveyaaess  made 
after  the  dates  of  thab  wills,  bars  Ntsiosd  estates  or  ialsrasli  ia  lbs  propsity 
which  remaia  s«l|)oel  lo  ttsir  disposition.  Being  of  opfadoa  that  br  tbs 
eontract,  tbs  IsslsMx  nNMli  la  Ais  oonrt,  be  deemed  to  have  sBenatad  the 
whole  of  her  bsndiflisl  lalstsst  in  the  estate ;  that  at  the  time  of  bsr  death  abo 
had  no  beoefleial  interest  la  the  land  at  her  di^^OiWoa,  and  that  tbs  will  only 
paaece  that  whieb  was  at  bsr  dttpoattion,  I  am  of  opinion,  that  tbs  dsvtssss  oT 
the  bind  have  nn  interest  in  tbs  panlMat  BMnsy :"  (I  Beav.  ft,  0.) 
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Freehold 

Estates 

to  Testator's 

eldest  Son  to 

Uses  to  bar 

Dower. 

tion  of  the 
devise,  and  the 
devisee  will 
have  no  claim 
whatever  upon 
the  purchase- 
monej. 
In  case  of 
contract  being 
rescinded, 
executors  to 
purchase  other 
lands  for 
devisee's  benefit. 
Until  an  eligible 
purchase  can  be 
found,  executors 
to  invest 


contracted  to  purchase  of  {J.  S.,  Esquire),  for  the  sum  of  5,000/., 
which  I  direct  shall  be  conveyed  and  assured  unto  my  said  son 
(C.  B.)  his  heirs  or  assigns,  or  to  such  uses  as  he  or  they  shall 
direct,  and  the  purchase-money  paid  by  my  executors  hereinafter 
named  out  of  my  general  personal  estate. 

5.  And  my  will  further  is,  that  in  case  the  aforesaid  con- 
tract shall  be  rescinded  on  account  of  any  defect  of  title  in  the 
vendor,  or  for  any  other  cause  whatever,  that  ray  said  executors 
shall  lay  out  the  said  sum  of  5,000Z.  in  the  purchase  of  some  other 
lands  and  hereditaments,  (c)  which  said  lands  and  hereditaments 
shall  be  conveyed  and  assured  unto  and  to  the  use  of  my  said  son 
(C  B.),  his  heirs  or  assigns,  or  otherwise,  as  he  or  they  shall  direct 
or  appoint,  {d) 

6.  And  until  an  eligible  purchase  can  be  found,  I  hereby 
direct  my  said  executors  to  invest  the  said  purchase-money  or 
sum  of  5,000Z.  in  some  of  the  public  stocks  or  funds,  or  in  the 


Direction  to 
purchase  lands 
implies  a 
purchase  in  fee. 

Practical 
suggestions. 


(c)  A  direction  to  purchase  lands  for  another  always  implies  that  the  purchase 
shall  be  in  fee-simple  :  {Green  v.  Armstead,  Hob.  65.) 

(cf)  Whenever  lands  contracted  for  are  devised,  and  the  same  is  consistent 
with  the  testator's  intent,  a  clause  to  the  above  effect  should  always  be  inserted ; 
otherwise,  in  case  the  contract  should  after  the  testator's  death  be  rescinded, 
either  because  the  vendor  is  unable  to  make  a  title,  on  account  of  the  contract 
itself  being  imperfect,  or  such  as  a  court  of  equity  should  think  ought  not  to  be 
executed,  the  devisee  will  lose  all  benefit  under  the  devise,  and  will  not  be 
entitled  to  the  money  agreed  to  be  paid  for  the  lands,  or  to  have  any  other  estate 
purchased  for  him:  (Green  v.  Green,  1  Atk.  573;  Attorney-General  v.  Day, 
1  Ves.  sen.  218  ;  Broome  v.  Monck,  10  Ves.  597 :  Sewage  v.  Carroll,  Ball  &  B. 
265.)  Nor  will  the  devisee  be  allowed  to  waive  all  objections,  and  take  a  defec- 
tive title,  although  the  testator  himself  might  undoubtedly  have  done  so  had  he 
thought  proper  (Collier  v.  Jenkins,  You.  295);  for  after  his  death  the  court 
will  not  speculate  on  what  he  would  or  would  not  have  done :  the  only  question 
is,  whether  at  the  time  of  his  death  there  was  an  existing  contract  by  which  he 
was  bound,  and  that  which  he  could  be  compelled  to  perform;  for  that  alone  it  is 
which  can  give  the  devisee  a  right  to  call  for  the  persona]  estate  to  be  applied  in 
completing  the  purchase :  (Potter  v.  Potter,  1  Ves.  438 ;  Radnor  (Karl  of) 
V.  Shafto,  1 1  Ves.  448.)  But  if  the  contract  is  abandoned,  not  on  account  of 
any  imperfection  either  in  the  contract,  or  in  the  vendor's  title,  but  on  account  of 
circumstances  arising  subsequently  to  the  testator's  death ;  as,  for  example, 
where  his  estate  does  not  afford  the  means  of  paying  the  purchase-money  within 
the  time  prescribed  by  the  terms  of  the  contract,  in  that  case  the  purchase-money 
will  not  sink  into  the  personal  estate,  but  must  be  laid  out  in  other  lands  to  the 
same  uses  as  the  testator  had  devised  the  lands  contracted  for  :  (Whittaker  v. 
Whitiaker,  4  Bro.  C.  C.  30.) 
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Bank  of  EngUnd,  or  by  way  of  mortgago  upon  the  Moority  of      Wilu 
•uAeieiit  froebold,  leaMhuld,  or  copyhold  etUt«s,  with  power  to     nJxxl 
vary  tuch  leountict  from  time  to  time,  in  such  manner  as  my  said 
axeoQton  may  fhink  fit,  and  to  pay  the  interest,  dividends  and 


H'Ut 


annual  produce  hereof  unto  my  said  son  iC.BX  his  heirs  and    to  TuMntt§ 
aaMgns,  for  his  and  their  own  use  and  benefit.  u«mi»kmr 


7.  AkD  I  HEREBY  FtRTFIER  DIRECT,  that  my  Mud  SOU   (C  B.)  funium- 

in  ease  of  his  death  in  my  lifetime,  shall  have  the  same  powers  of  ap|iiy  tb* 
disposition  over  tUc  suid  binds  so  contnicted  for  and  devised  to  him,  ^^^^'^LtiL 
or  of  such  other  lands  as  may  be  purchased  for  him  as  aforesaid,  or  proriM  acaiiHt 
OTer  the  said  sum  of  5,0()0/.,  as  are  hereinbefore  directed  concerning  oTmoSw^I 
Um  hareditamc  1)1.4  unJ  premittes  so  devised  to  my  said  son  {A.  B.)  «»•<••  by *•»••••. 
as  aforeaaid. 

8.  I    ALSO    CITE    AND    DEVISE    UntO    my    third    son     {D.  B.\t)»na»ott 

and   his   heirs,  all    [Here   describe  parcels  shortly],  now   in«tat«to 
mortgage  to  {mortgagor),   for  securing   the  sum  of  1,500^  and  !!^*!!rJ!j.^ 
tnterett,(tf)  at  the  rato  of  AL  per  cent  per  annum ;  to  hold  the  ^^**'*  ^^^ 
unto  and  to  the  use  of  my  said  son  (A  B.),  his  heirs  and 


•angns  for  ever,  subject  to  the  said  mortgage  debt,  which  I  hereby 
direct  shall  be  borne  by  my  said  estate  so  charged  therewith,  ex- 
clusively of  any  of  my  other  property,  and  that  my  said  son  (Z>.  B.\ 
hia  heirs,  executors,  administrators  or  assigns,  shall  pay  off  and 
&Qliaige  such  mortgage  debt,  and  all  interest  accruing  thereon 
from  the  time  of  my  decease  aooordingly ;  but  any  arrear  of  interest 
which  shall  have  accrued  thereon  up  to  the  time  of  my  decease, 
shall  be  paid  out  of  my  general  persoiml  estate.  {/) 


(0  A  doabt  apPMn  to  havs  been  onoe  raised  as  to  whether,  piior  to  tiie  Bigyi  «f  «aii7 
reaeh  of  the  oooaittoa,  at  whieb  tune  the  mortgagor  has  only  a  right  of  eoHy  wv  ttmkani 


breach 

upon  eneh  eooditkm  being  performed,  a  valid  deViae  ooald  bare  been  made,  on  Juriwtii. 

the  groottd  thai  the  beneftl  of  aooodition  waa  not  devisable  (2  Cha.  Cas.  li) ; 

bat  npoo  whatever  groiioda  this  doetrine  might  have  been  supported  at  law, 

there  eaa  be  no  dooM  the  doviso  woukl  have  stood  good  in  eqiiity ;  and  now, 

sinoe  the  Wills  Ael  (1  Viet.  &  86)  has  oome  into  operation,  the  dense  tnust 

BeesesarUy  be  operative  even  at  law ;  fur  bjr  the  third  section  uf  that  act.  a  will 

is  made  to  comprehend  all  the  real  and  t>er»ona]  estate  a  testator  is  entitled  to. 

either  at  law  or  in  eauity.  at  the  time  of  his  death,  and  which  if  not  derieed  or 

bequeathed,  would  aevolve  upon  the  brir  at  law.  including  all  the  right  of 

Ibr  oooditioQ  brokeo,  and  other  hgbta  of  entrj. 


(/)  The  persona]  estate  was  always  formerij  considered  as  the  ptiaaarj  fund  ^i^,  m^ami 
▼OL.  LI.  3  0 
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Wills. 

No.  XXI. 

Will  devising 

Freehold 

Estates 

to  Testator's 

Eldest  Son  to 

Uses  to  bar 

Dower. 

Gifts  of  residue 
between 
testator's  three 
sons  in  equal 
shares. 


9.  And  all  the  rest,  residue  and  remainder  of  my  real  and 
personal  estate,  not  hereinbefore  disposed  of,  I  give,  devise 
AND  bequeath  unto  my  said  three  sons,  {A.  B.\  (C  B.)^  and 
(Z).  B.)y  TO  HOLD  unto  and  to  the  use  of  them,  their  heirs,  execu- 
tors and  administrators,  according  to  the  nature  and  quality  of 
the  said  premises,  in  equal  shares  as  tenants  in  common  for  their 
own  absolute  use  and  benefit.  [Add  appointment  of  executors,  and 
clause  of  revocation,  ut  ante.  No.  I.,  clauses  12,  13,  p.  639.] 

In  witness,  &c. 


fund  to  dis-        for  the  payment  of  debts  of  every  kind  {Cope  v.  Cope,  2  Salk.  449)i  so  that  even 

charge  mortgage  a  direction  from  the  testator  to  sell  or  mortgage  his  real  estate  for  the  payment 

debts.  of  his  debts  and  legacies  would  have  been  insuflBcient  to  exonerate  the  personal 

estate  from  its  primary  liability.     But  important  alterations  have  been  recently 

made  in  the  law  regulating  the  administration  of  the  real  and  personal  assets  of 

Alterations  in     deceased  persons  by  the  act  17  Vict.  c.  113,  by  which  it  is  enacted  that  when  any 

the  l;i\v  effected  person  shall  after  the  close  of  the  current  year  (1854)  die  seised  of  any  estate  or 

by  recent  interest  in  lands  or  other  hereditaments  which  is  at  the  time  of  his  death  charged 

enactments.        vvith  the  payment  of  any  sum  of  money  by  way  of  mortgage,  and  such  person 

shall  not  by  his  will  or  deed  have  signified  a  contrary  intention,  the  heir  or 

devisee  shall  not  be  entitled  to  have  the  mortgage  debt  discharged  or  satisfied 

out  of  the  personal  estate,  or  any  other  real  estate  of  such  person,  but  the  lands 

or  hereditaments  so  charged  shall,  as  between  the  different  persons  claiming 

through  or  under  the  deceased  person,  be  primarily  liable  to  the  payment  of  the 

mortgage  debt  with  which  the  same  shall  be  charged,  and  every  part  thereof, 

according  to  its  value,  bearing  a  proportionate  charge  of  the  mortgage  debts 

charged  upon  the  whole  ;  but  nothing  in  the  act  is  to  affect  or  diminish  any 

right  of  the  mortgagee  on  such  lands  to  obtain  full  payment  of  his  mortgage 

debt  either  out  of  the  personal  estate  of  the  deceased  or  otherwise ;  neither  are 

the  rights  of  any  person  claiming  under  a  deed  or  will  already  made  at  or  before 

the  first  day  of  January,  1855,  to  be  affected  by  this  act ;  and  to  which,  therefore 

the  pre>existing  law,  still  remains  applicable. 


MUDKEM   OOIIVKTAKCINO.  741 


No.  XXII. 


WILL.  BY  WHICH  TESTATOR,  AFTER  GIVING  DIRECTIONS 
ABOUT  HIS  FUNEHVL.  RATIFIES  HIS  MARRIAGE  SETTLE- 
MENT.  GIVES  TO  HIS  WIFE  THE  USE  OF  HIS  MANSION 
AM)  HOUSEHOLD  FrRMTlRE.  PLATE,  JEWELS,  Sec.  DURING 
WIDOWHOOD,  AFTER  WHICH  THE  HOUSEHOLD  FURNITURE 
IS  TO  GO  TO  HIS  ELDEST  SON,  AND  THE  JEWELS,  &c.  TO 
BE  EQUALLY  DIVIDED  AMONGST  HIS  DAUGHTERS.— 
Al^O  ABSOLU^FE  BEQUEST  TO  WIFE  OF  THE  FURNITURE 
OF  HER  BBD-CHAMBER.  AND  OF  A  CARRIAGE  AND  A  PAIR 
OF  HOBSBSt  ALSO  OF  HOUSEKEEPING  PROVISIONS,  FUEI^ 
AND  FODDER.  AND  OF  ALL  HER  WEARING  APPAREL  AND 
LINEN.  AND  ALSO  OF  ALL  THE  TESTATOR'S  READY 
MONEY.  ALSO  BEQUESF  OF  ALL  OTHER  THE  TESTATOR'S 
HORSES,  CARRIAGES,  ice.  TO  HIS  ELDEST  SON.  OF  HIS 
FOWLING  PIECfcS,  SPORFING  DOGS,  FISHING  TACKLF^  Ac, 
TO  HIS  SECOND  SON,  WITH  THE  OITION  OF  SF.LECTING 
ANY  TWO  SPORTING  DOGS  FROM  TESTATOR'S  KENNELS, 
ALSO  BEQUEST  OF  SIX  DOZEN  OF  WINE  TO  A  FRIEND,  THE 
RFJ?T  TO  GO  TO  HIS  ELDEST  SON.  AI^SO  BEQUE.ST  OF  A 
CABINET  OF  CURIOSITIES;  OF  WEARING  APPAREL  TO  A 
SERVANT.  RELEASE  OF  A  DEBT  ON  A  PROMISSORY  NOTE, 
AND  ALSO  OF  A  DEBT  ON  BOND.  BEQUEST  OF  A  LEGACY 
TO  A  CREDITOR,  WITH  A  DECIARATION  THAT  IT  SHALL 
NOT  BE  CO.VSIDERED  A  SATISFACTION  OF  THE  DEBT. 
BEQUEST  OF  ONE  YEAR'S  WAGES  AND  A  SUIT  OF  MOURN- 
ING BACH  TO  SERVANTS.  AND  OF  MOURNING  TO  FRIK^NDS. 
ALSO  BEQUEST  OF  IfiOOt,  TO  YOUNGER  SONS,  AND  OF  7S0L 
TO  DAUGHTERS  IN  ADDmON  TO  THE  PORTIONS  SECURED 
TO  THEM  BY  TESTATOR'S  MARRIAGE  SEITLEME.VT.  BE- 
QUEST OF  ALL  TF^STATOR*S  LRAREHOLDS  TO  HIS  ELDEST 
SON.    APPOINTMENT  OFT!!  s  AND  EXECUIxms.  WITH 

LEGACIES  OF  MOt  EACH  Fou  li  TUOUULK.     BKQUKST  OF 

RESIDUE  AMONGST   ALL    rF.KrATOR'S  CHILDREN  IN  EQUAL 
SIIARF.S.    AND   APPOINTMENT   OF  WIDOW.  DURING  WIDOW- 
HOOD.  TO  THE  GUARDIANSHIP  OF  HER  CHILDRE.V. 
m  3  B  2 
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WiLI-S. 

No.  XXII. 

Will,  by  which 

Testator  gives 

to  Wife  me 

of  Mansion,  tj-c. 

during 
WicIowl/ood,^c. 


1.  Direction    that    testator  shall   be 

buried  in  the  family  vault. 

2.  Testator    confirms    his    marriage 

settlement,  whereby  a  rent- 
charge  of  1,000Z.  is  granted  to 
his  wife. 

3.  Bequest  of  use  of  mansion-house 

to  wife  during  widowhood,  she 
p)aying  rates  and  taxes,  and 
keeping  the  premises  in  repair. 

4.  Absolute  bequest  to  wife   of  her 

bed-room  furniture. 

5.  Bequest  to   wife   of  the    use    of 

household  furniture,  plate, 
jewels,  pictures,  &c.,  during 
widowhood,  and  after  the  deter- 
tnination  of  her  interest,  the 
household  furniture,  plate,  pic- 
tures, &c.,  to  go  to  testator's 
feldest  son. 

6.  Jewels,  trinkets,  &c.,  to  be  equally 

divided  amongst  testator's 
daughters. 

7-  Wife  to  sign  inventory. 

8.  Bequest  to  wife  of  a  carriage  and 

pair  of  horses. 

9.  Of  housekeeping  provisions,  fuel, 

fodder,  and  live  stock. 

10.  Bequest   to   wife  of    her  wearing 

apparel. 

11.  Also  of  all  testator's  ready  money, 

and  moneys,  in  his  banker's 
hands. 

12.  Bequest  of  a  gold  watch  and  ap- 

pendages to  testator's  eldest  son. 

13.  Also    of    horses,    carriages,   &c., 

except  the  chaise  and  pair  pre- 
viously given  to  his  wife. 

14.  Bequest  of  fowhng  pieces,  fishing 

tackle,  &c.,  with  power  of 
selecting  two  sporting  dogs,  to 
testator's  second  son. 


15.  Bequest  to  testator's  third  son  of 

plants  and  exotics. 

16.  Bequest    of  six    dozen  of   wine, 

with  power  to  select  the  same 
from  testator's  cellars. 

17.  Remainder  of  wine  and  spirits  to 

go  to  testator's  second  son. 

18.  Bequest  of  a  collection  of  stuffed 

birds,  fossils,  minerals,  medals, 
coins,  &c. 

19.  Bequest    of     testator's     wearing 

apparel  to  an  old  servant. 

20.  Release  of  a  debt  of  lOOl.  upon  a 

promissory  note. 

21.  Release  of  a  bond  debt  for  500Z. 

22.  Bequest  of  a  legacy  to  a    creditor, 

with  a  declaration  that  it  shall 
not  be  construed  a  satisfaction 
of  the  debt. 

23.  Bequest  of  one    year's  wages    to 

servants. 

24.  Servants  to  have  a  suit  of  mourn- 

ing each. 

23.  Bequest  of  mourning  rings. 

26.  Bequest  of  1 ,000L  each  to  younger 

sons,  and  of  750Z.  to  each  of 
testator's  daughters  in  addition 
to  the  sums  secured  to  them  by 
his  marriage  settlement,  and 
charge  of  the  same  upon  un- 
settled estates.  , 

27.  Bequest   of    leasehold   estate    to 

testator's  eldest  son. 

28.  Appointment      of     trustees    and 

executors,  with  legacy  of  200/. 
each  for  their  trouble. 

29.  Bequest  of  reversion  amongst  all 

testator's  children  equally. 

30.  Appointment  of  testator's  widow 

to  the  guardianship  of  his  chil- 
dren during  her  widowhood. 


[Commence  willj  ut  ante^  No.  I.,  clause  1,  p.  632.] 
Direction  that        1.  I  DIRECT  that  I  may  be  buried  in  my  family  vault,  in  the  parish 

testator  shall  ,  ,        „    r^  •         i  o   -kt  i      i  r  ^ 

be  buried  in  the  church  of  St. in  the  county  or  N ,  and  that  my  funeral 

ami  y  vau  .      ^^^  ^^  conducted  with  as  much  privacy  as  possible. 


Testator 
confirms  his 


2.  I  HEREBY  RATIFY  AND  CONFIRM  the  Settlement  made  by 
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me  upon  my  marruige  with  mj  preMnt  wife,  whereby  she  is  <>n>       ^tu^ 
tided  to  the  eoniul  sum  of  1,000/L  for  the  term  of  her  life  in  ease     No.  xxil. 

•bt  thaJd  happen  to  survive  me,  charged  upon  certain  of  my  real  H'^/^'Z^jubk 

eitatea  in  audi  tettlement  mentioned.  ^!f^J^^ 

to  win  mm 
tfMmilm,4r. 


3.  I  AI.SO  Give  AND  BEQUEATH  unto  my  said  wife  the  use  and  wUomtm4,4r. 

enjoyment  of  my  said  capital  mansion  house  at  during  the  _^.— .^u- 

term  of  her  natural  life,  if  she  shall  so  long  continue  my  widow,  — «.  "fr***! ^ 
the  paying  the  rates  and  taxes  for  the  same,  and  at  her  own  proper  \fiOOLk 
oonta  and  charges  keeping  the  .nuiJ  premised  in  guoJ  and  tenuntul>lc  wife. 
repair.  ^*?^^t°f  *" 

4.  I  AL0O  GiVK  unto  my  said  wife,  all  the  household  furniture  tmutt^twih 

liorioc  widow> 

and  effects  which,  at  the  time  of  my  decease,  shall  be  used  or  b«ad.*b«(w/iac 

employed  by  her  in  her  bed-chamber,  at  my  said  mansion  at ,  [^^^ 

for  btf  absolute  use.  'SlfiLti 

rtpair. 

5.  I  ALSO  GIVE  unto  my  said  wife  the  use  of  all  the  household  AbMlat* 

t      1     t     1       •  •        1  bfciaw*  U  VIM 

furniture  and  effects  which  shall  be  m  or  about  my  mansion  house  ofLrl 


at at  the  time  of  my  decease ;  and  also  the  use  of  all  my  plate  * 

and  plated  ware,  household  linen,  jewels,  jewellery,  necklaces,  brace-  hoiiwtold 
lets,  rings,  trinkets,  and  ornaments  of  the  person  (excepting  my  j„,^  jJSm, 
gold  watch,  with  the  api^endages  hereinafter  mentioned),  and  also  Jjr;  JJJJjJJ***^ 
of  all  my  books,  pictures,  drawings  ond  prints,  during  the  term  of  »»*«***"t  ■■* 


her  life,  if  she  shall  so  long  continue  my  widow;  and  after  her  ariaMfaa  «r  bw 
decease,  or  marriage,  then  as  to  my  said  household  furniture  and    ^"^ 


effects,  pUte  and  plated  ware,  household  linen,  'books,  pictures,  J^'SwuiH? 
drawii^  and  prints,  I  give  and  u>x}U£ATn  the  same  unto  my  t«uaarii •u«ft 
eldest  soo  (  C  J3.)>  >^  ^^  *^^  ^  living  at  the  time  of  the  decease 
or  future  marriage  of  my  said  wife ;  but  in  case  he  shall  be  then 
dead,  then  I  give  and  bequeath  the  said  furniture  and  effects 
so  bequeathed  to  him,  unto  and  amongst  such  of  his  children  as 
shall  be  then  living,  in  equal  shares,  and  to  be  divided  and  appor- 
tioned between  them,  if  more  than  one,  at  such  time,  and  in  such 
manner  as  the  trustees  or  trustee  for  the  time  being  of  my  will 
shall  in  their  or  his  disoretion  think  fit. 

6.  And  as  to  my  said  jewels,  ncckUoes,  bracelets,  "<>g«»  JT^'JJ''**^ 
trinkets,  and  omaroenU  of  tlie  person,  I  qivk  and  bbqubath  «qwUr  diTiM 
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Wills.       the  same  unto  and  amongst  such  of  ray  daughters  as  shall  be  livin 

No.  XXII.     at  the  time  of  the  decease  or  future  marriage  of  my  said  wife,  ti 

Will,  by  which  ^^  equally  divided  amongst  them,  if  more  than  one,  in  such  propor- 

Testator  gives  ^j^^g  g^g  ^y.  g^jj  trustees  or  trustcc  for  the  time  being  shall  consider 

to  Wife  use  •'  o 

of  Mansion,  #c.  to  be  as  nearly  equal  in  value  as  possible ;    such  division  to  be 

during  ^         ,         .  ,     . 

Widowhood,  fc.  made  by  my  said  trustees  or  trustee  for  the  time  being  as  soon  as 
amongst        Conveniently  may  be  after  the  decease  or  future  marriage  of  my 

testator's  gaid  wife. 

daughters. 

i^nientor^!^"  *°  7.  And  I  HEREBY  DIRECT,  that  as  soon  as  conveniently  may  be 
after  my  decease,  my  said  trustees  or  trustee  for  the  time  being 
shall  cause  a  correct  inventory  to  be  taken  of  all  the  aforesaid 
articles,  the  use  whereof  is  so  bequeathed  to  my  said  wife  during 
her  widowhood  as  aforesaid,  and  shall  cause  two  copies  of  such  in- 
ventory to  be  made ;  each  of  which  copies  shall  be  signed  by  my 
,  said  wife,  and  by  my  said  trustees  or  trustee,  of  which  my  said 
wife  shall  keep  one  copy,  and  my  said  trustees  or  trustee  the  other 
copy,  (a)  And  I  hereby  direct  and  declare,  that  after  the 
delivery  of  such  inventory  as  aforesaid,  my  said  trustees  or  trustee 
for  the  time  being  shall  be  exonerated  from  all  responsibility  with 
respect  to  the  custody  of  the  articles  specified  in  such  inventory, 
until  they  or  he  shall  receive  actual  notice  of  the  death  or  future 
marriage  of  my  said  wife. 

ofTcan-?°  r^^°        8.    I    ALSO    GIVE     AND    BEQUEATH     untO    my     said    wifc,    mv 

and  pair  of  carriage  or  coach,  with  the  harness  and  all  other  accoutrements 
belonging  thereto ;  and  also  the  pair  of  horses  used  for  drawing  the 
same ;  or  such  other  carriage  or  coach,  harness  or  accoutrements 
thereunto  belonging,  or  pair  of  horses  usually  employed  for  drawing 
the  same,  of  which  I  shall  or  may  be  possessed  at  the  time  of  my 
decease. 

bg  FovftoSi       ^'  ^  ^^^^  ^^^^  ^^  BEQUEATH  unto  my  Said  wife,  all  the 

Parties  taking        (a)  It   is  always   prudent,  althouffh   not  actually  necessary,  to  direct  that 

limited  interests  persons  taking  a  limited  interest  in  property  of  this  kind  should  sign  an  inven- 

m  movables        ^.^^y^  |,y|.  jf  g^^^j  ^  direction  be  omitted,  the  Court  of  Chancery  will  order  such 

w*fed  tcTskn      i^^ventory  to  be  prepared  and  signed  accordingly,  which  may  be  kept  either  by 

u  invento^^      *^®  person  next  entitled  in  succession,  or  deposited  in  the  Master's  office ;  but 

the  party  taking  such  limited  interest  cannot,  it  seems,  be  compelled  to  give 

security  for  the  preservation  of  such  articles  :  (Bill  v.  Kynaslon,  2  Atk.  81  ; 

Slanning  v.  Style,  3  P.  Wras.  335 ;   Conduitt  v.  Stone,  1  Coll.  285.) 
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foalf  himwlmipinfl  provinoni,  wad  all  other  oooMnutbU  ttoref      ^niM. 

(eioepting  winat  ami  «]>irit«),  and  ako  all  my  oowi^  pigi^  podtrjr  lu.  xxiL 

and  other  live  stock,  together  with  all  com,  hay,  straw  and  fodder,  ffigjif 


which  sluill  be  in  or  about  my  said  mansion  house  and  prcmiaes  at  ^*  __- 
the  time  of  my  deoeaaei  ^^'T^  ^ 

WW  iSPHH^P«iyV* 

10.  1  ALSO  GIVE  unto  my  said  wife  all  the  wearing  apparel  and       ^T 
linen  usually  worn  by  or  reputed  to  belong  to  her.  1H«  M«ak. 

BMMMt* 

11.  I  ALSO  OIVB  unto  my  aaid  wife  all  my  ready  money,  and  «nanL 
all  such  moneys  as  I  shall  have  in  the  hands  of  luy  bankers  at  the  j^J^_*°^ 
time  of  my  deoeaae,  for  her  immediate  purposes,  {b)  Boo^ud 


12.  I  AL80  GIVE  unto  my  said  son  (C.  B,\  my  gold  watch  B*ywit<fs 
which  I  now  usually  wear,  together  with  the  gold  chain,  seals,  mffmti^m^ 
and  other  appendages  attached  thereto.  tjiMirtilli* 


13.  I  ALSO  GIVE  unto  my  said  son  (C  B.)y  all  ray  saddle  and  ^^ '  ^ 
other  hoTMS,  together  with  all  chaises,  carriages  and  other  vehiclei^  uetpc  tli* 
harness,  saddles  and  other  accoutrements  (excepting  the  carriage  pnviowij  j^ 
and  pair  of  horses  and  liarness  so  bequeathed  to  my  said  wife  ^  ^  *^ 
as  aforesaid),  of  which  I  may  be  possessed  at  the  time  of  my 


14.  I  GIVE  unto  my  second  son  (A  B.\  my  two  double  bar-  B«qo«t  of 
relied  guns,  and  also  my  single  barrelled  gun,  and  rifle,  with  the  -  .!^*t^ 


and  other  appurtenances,  and  also  the  powder  flasks  and  shot  J^Jl^^I?  ** 
belts  and  other  articles  thereunto  belonging ;   and  also  all  ray  j^^"*  *^ 
fishii^  rods  and  fishing  tackle  whatsoever.     I  also  autiiosize  to  immot^ 
my  sud  son  to  take  from  my  kennels  any  such  two  of  my  sporting  "** 

dogs  as  he  may  think  proper  to  select. 

15.  I  oiTE  unto  my  third  son  {E.  B.)  such  of  my  plants  and  Baqa«ito 
exotics  as  shall  be  in  my  greenhouses  or  conservatory  at  the.^^yL-^ 
timeof  my  deoeMSb  ■•  ha  may  think  proper  to  select  *' 


(6)  A  htowt  ef  **  readv  omosv"  vtU  iodada  momwn  ta  a  banlur't  kmui^t  pnetk»l 
(Pwrlur  w.itmekmu.  1  l^hU.  366;  Ifoiilfwsor  r.  Mmlrmtor,   1  CoB.  ^f  >  itTmit 
StiU  it  is  bcMar  to  jpaitieulanas  iIm  aoasys  as  la  tbs  above  slaaaiv  so  as  to 
prevrnt  all  powtbls  dispela  apea  the  omMw. 
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Wn-Lfl.  16.  I  GIVE  unto  my  esteemed  friend  {R.  S.),  such  six  dozen 

No.  XXII,     of  my  best  wine  as   he  shall  think   proper   to   select    from  my 
wm,  by  which  Cellars. 

Testator  gives 
to  Wijk  use  ».»  .-i^  •!•  Ill 

of  Mansion,  ^■c.      17.  And  the  remamder  oi  my  said  wme,  and  all  my  spirits  and 
Widt!Zod,4-c.  spirituous  liquors,  I  give  unto  my  said  son  {C.  B.) 


Bequest  of  six 
dozen  of  wine, 
with  power  to 
select  the  same 
from  testator's 
cellars. 

Remainder  of 
wines  and 
spirits  to  go  to 
testator's  eldest 
son. 

Bequest  of  a 
collection  of 
stuffed  birds, 
fossils,  minerals, 
medals,  coins, 
&c. 

Bequest  of 
testator's 
wearing  apparel 
to  an  old 
servant. 

Belease  of  a 
debt  of  500i 
upon  a 
promissory 
note. 


18.  I  GIVE  Unto  my  old  and  valued  friend  (R.  A.),  my 
collection  of  stuffed  birds,  and  other  animals,  shells,  fossils, 
minerals,  medals,  coins,  antiquities,  and  all  other  my  curiosi- 
ties whatsoever,  and  also  the  cabinets  wherein  they  are  con- 
tained. 

19.  I  GIVE  AND  BEQUEATH  unto  my  old  and  faithful  servant 
(i.  S.)  all  my  wearing  apparel  and  linen  of  which  I  shall  be  pos- 
sessed at  the  time  of  my  decease. 

20.  I  FORGIVE  unto  (debtor)  the  sum  of  lOOl,  for  moneys  owing 
from  him  to  me,  and  for  which  I  now  hold  his  promissory  note, 
payable  upon  demand,  and  all  interest  due  upon  the  same  at  the 
time  of  my  decease ;  and  I  hereby  direct,  that  in  case  of  his 
decease  in  my  lifetime,  that  his  representttives  shall  be  entitled 
to  the  benefit  of  this  bequest  in  the  same  manner  as  if  he  had 
survived  me.  (c) 


JondTebf  ?or         21.  I  ALSO  FORGIVE  unto  {bond  debtor)  the  sum  of  500^.,  which 

BOO/.  he  now  owes  me  upon  his  bond,  and  all  interest  which  may  be  due 

in  respect  of  the  same  at  the  time  of  my  decease  ;  and  I  direct 

that  the  said  bond  shall  be  delivered  up  to  be  cancelled,  and  that 


Practical  (c)  Whenever  it  is  intended  that  the  representatives  of  the  debtor  are  to  have 

suggestions.  the  advantage  of  the  bequest  in  case  the  debtor  should  happen  to  die  in  the 
testator's  lifetime,  the  benefit  of  the  release  should  always  be  extended  to  the 
debtor's  representatives,  for  it  seems  that  a  release,  if  only  to  the  debtor  by 
name  is  subject  to  lapse  in  case  he  should  die  before  the  testator  :  {Sibthorpe  v^ 
Moxam,  3  Atk,  579;  Elliott  v.  Davenport,  1  P.  Wms.  83;  Toplisv.  Baker,  ib.  86.) 
And  where  a  testator  released  and  forgave  to  A.B.  the  sum  of  500Z.  upon  his 
bond,  and  directed  the  bond  to  be  delivered  up  to  him  to  be  cancelled,  it  was 
held  that  the  will  did  not  import  a  general  release ;  and  that  the  benefit  of  the 
release  lapsed  by  the  death  of  the  legatee  before  the  testator :  {Izon  v.  Butler, 
2  Pri.  34.)  A  release  of  a  debt  is  regarded  in  the  light  of  a  specific  gift,  and  is 
not  subject  to  abatement  in  case  of  a  deficiency  of  assets. 
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in  OHM  of  hit  dJiotiia  in  my  lifetime,  that  hie  repreeenUtive  ■hall       WtuA 
be  entiUed  to  the  benefit  of  thi«  request  io  the  eeme  meniier  m  if    x«^  xxii. 
he  had  Aurvived  me.  wa,tmmkUk 

to  WiAm» 
S2.  I  ALSO  01 VB  AND    BEQUEATH  UntO  {creditor)  the    sum  of  of  Mmuitm^it. 

5002.  sterling ;  amd  I  HBBEBT  dibect  that  the  said  legacy  shall  wi£mlZd4c 

not  be  taken  to  be  in  full  or  in  part  satisfaction  of  any  sums  of  ^^^^^J^j^^ 

nooej  which  are  now,  or  at  the  time  of  my  decease  may  be,  owing  ^»^  to  • 

from  me  to  the  said  (creditor.)  (d)  iitthwriwi  tha 

ilakdiaalto 

23.  I  GIVE  uuto  each  of  my  domestic  servants,  both  male  and  miidmbUn^ 

tbcdtbt 
B«qa«t«r«t 

{d)  It  i«  s  g«Deral  rule,  tbst  where  s  pereon  indebted  to  soother  beooestbe  to  BaqtoMt  of  s 
him  sa  frreet  or  a  larf^er  •uin  of  money  tasn  the  debt,  sod  whether  such  debt  b«  l«py^»b«iW 
or  be  not  noticed  in  the  will,  the  beqoest  will  operate  as  a  satisfaction  of  tbs  debt  *  *a>'Airtwi  rf 
{Brmmt  t.  Dowjom  Pre.  Cbm.  240;  Fowler  t. Fowler^  3  P.  Wms.  354 ;  Oayaor  JT'^^Jj 
T.  Woodt  Dick.  331),  unless  there  are  some  ezpresnons  in  the  will  by  which  it  °*|*  "**  **  ^* 
can  be  shown  that  the  testator  deeifrned  to  confer  a  benefit  as  well  as  to  satiaiy  **!*"*' 
s  claiin.     Still,  as  the  rule  which  construea  a  be<]uest  to  operate  as  a  satisfaction 
ot  a  debt  is  not  looked  opon  in  a  favourable  lifiht,  whenever  there  is  no  defl- 
eieoer  of  assets,  the  eoorts  are  not  unwilling  to  lay  bold  of  any  little  circumstsooe 
vbicb  will  take  the  eaae  oat  of  the  strict  application  of  the  rule,  and  thus  enable 
a  testator  to  b«  generous  as  wtU  as  just.     Hence  a  bequest  of  property  of  a 
dUhmt  nature  fivm  the  debt  will  be  sufficient  to  repel  the  lofereDce  of  satis- 
flMtk>o ;  eonseoneotly,  as  money  and  Unds  are  things  of  a  different  natorSi  a 
fftft  of  one  shall  never  be  taken  as  a  satisfaction  of  the  other :  {Bodioood  v. 
VUeke,  2  P.  Wms.  616 ;  Fortigkt  r.  OrmU,  I  Vee.  298);   neither  is  a  beqasst 
of  a  leiracy  an  extin^oisbment  of  a  negotiable  security:  {Carr  v.  JSosfoftrodt, 
3  Ves.  594.)    Nor  will  a  debt  due  on  an  open  and  running  aoootmt  be  deemed 
satisfied  by  a  bequest  of  a  legacr,  for  at  the  time  the  testator  gave  the  kgaej, 
he  might  not  have  been  aware  that  anything  whatever  was  owing  from  him  to 
the  legatee,  and  therefore  no  inference  can  arise  that  he  meant  the  legacy  as  a 
aatisftictioo  of  a  debt  which  be  did  not  know  to  have  any  existence :  (RmwHtu 
▼.  PomM,  1  P.  Was.  279 ;  S.  C,  Pre.  Cba.  314;  Thomet  v.  Bemmelt,  2  P.  Wms. 
34S.)    Upon  this  principle  also  a  legacy  is  no  satisfaction  of  a  debt  ewrtwded 
sttbeequeBtly  to  the  will :  {Crtamer*$  com,  3  Salk.  506.)    Nor  will  leffMiss  to 
ssivaula,  to  whooi  wages  may  be  due,  be  erer  deemed  a  satisfaction :  (niekard' 
MM  V.  Ormtt,  3  Atk.  69.) 

Io  order  alee  that  a  Iqjacy  may  operate  as  a  satisfaction,  it  must  at  least  bs  Updas  Is 
equal  in  anMont  to  the  debt,  for  if  lees,  it  will  not  amount  to  a  satisfaction  evsa  '1*^*^* 
pro  Umto :  (E^Mhmtod  r.  Vimekt,  ny>.)    It  seems,  however,  that  if  any  speette  ■^■■'rt'''  •' a 
thing.  •■  a  pircr  of  art,  or  curiosity,  as  a  Has  pielore  or  the  like,  be  begosatbed  r^?**-^. 
10  fTprest  Mtiafaction  of  a  debt,  and  be  accepted  as  such  by  the  eredilor,  it  j^TIII^a^ 
would  be  treated  as  a  satjefcetjon,  nutwithsUnding  it  thould  evcniually  turn 
out  that  the  gift  was  of  lese  valoe  than  the  debt :  {Bfde  v.  Byde.  I  Cox,  49) 

To  operate  as  a  aatisfhetioa  of  a  debt,  the  time  of  payment  of  the  legacy  mast  Tket^^ 
be  enually  certain  as  of  the  debt  {RiekardMm  v.  OrtmM^  tmp.) ;  and  there  aast  '^W^—* 
alao  be  equal  esrtaiaty  of  pagrment ;  therefore  a  legacy  on  a  condition  or  eoa-  ""||^~*  *^P*'v 
ttageoey  wiU  asfsr  ba  ususliutiJ  as  a  satiafactMU  :  {SiekoUs  v.  Jmimm,  t  Atk.  ""■■ 
»1.)  _.    _. , 

The  fund  also  must  be  equally  *>-»«irr'  to  the  creditor,  and  for  this  raaaoa  a  ^**"'?*— * 
raatduaiy  beqeest  viU  aevar  be  scasausd  as  a  tatufartioa :  jDtmt  w.  Fsalef,  ?*.*y?V 
Pn,  Cba.  XQ,  a.);  00  auiaaal  eT  Hw  tawsKainty  of  the  wo—fc 
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Wills.       female,  living  with  me  at  the  time  of  my  death,  that  shall  have 
No.  XXII.    been  in  my  service  for  upwards  of  twelve  calendar  months,  one 
Will,  by  which  y^^'^'s  wages,  in  addition  to  what  shall  be  due  to  them  on  account 
Testator  gives  of  wagcs  at  the  time  of  my  decease. 

to  Wife  use  °  •' 

of  Mansion,  ^c. 

Wid(ZZ,<fc.      ^^'  ^  ALSO  DIRECT,  that  my  said  executors  shall  supply  each 

, of  my  said  domestic  servants  with  one  decent  suit  of  mouminff, 

year  s  wages  to        ,  ^  _  ° 

servants.  Suitable  to  the  respective  situations  they  may  severally  fill  in  my 

Servants  to  have  household  at  the  time  of  my  decease. 

a  suit  of  *' 

mourning  each. 

Bequest  of  25.  I  GIVE  to  each  of  my  friends  (insert  names),  the  sum  of 

mg  rings.  ^  each,  for  the  purchase  of  mourning  rings. 

Bequest  of  26.  I  GIVE  to  cach  of  my  younger  sons  the  sum  of  1,000Z. 

younger  sons,  Sterling ;  and  to  each  and  every  of  my  daughters,  the  sum  of 

toeach  of°^  750/.  Sterling,  in  addition  to  the  portions  secured  to  them  respec- 

testator's  tivclv  bv  my  said  hereinbefore  recited  marriage  settlement.     And 

daughters,  in  "^       "^        *^  .  . 

addition  to  the  I  DO  HEREBY  CHARGE  all  my  real  estates  not  included  in  such 

them  by  Ms  settlement  with  the  payment  of  the  said  several  sums  so  devised 

marriage  j^y.  jjjg  j-q  jj^y  gj^j^j  younger  sons,  and  to  each  and  every  my  said 

charge  of  the  daughters  as  aforesaid,  in  aid  of  my  personal  estate,  {e) 

same  upon 
unsettled 

estates.  27.  I  GIVE  AND  BEQUEATH  unto  my  said  eldest  son  (C.  B.), 

leasehoid^estate  all  my  leasehold  estates  whatsoever  and  wheresoever,  to  hold 


How  far  a  (e)  With  respect  to  lejfacies  to  children  operating^  as  a  satisfaction  of  portions 

bequest  of  secured  to  them  hy  a  testator's  marriage  settlement,  a  dififerent  rule  prevails  than 

legacies  will       in  case  of  creditors ;   for,  as  we  have  already  noticed,  a  bequest  of  a  legacy  of  a 
operate  as  a       lesser  amount  than  the  debt  will  not  be  a  satisfaction  even  pro  tanto  j  whereas 
satisfaction  of    j^  ^]^q  gj^gg  ^f  portions,  although  the  bequest  is  not  equal  in  amount  to  the 
portions  secured  portion,  it  will  still  be  a  satisfaction  in  part:  {Jesson  v.  Jesson,  2  Vern.  255.) 
\ti^^"^t^       Neither,  it  seems,  will  a  difiPerence  in  the  time  of  payment  of  the  legacy  be 
sufficient  to  repel  the  presumption  of  satisfaction,  and  in  such  case  the  children 
will  be  put  to  their  election  to  take  either  their  portion  or  their  legacy :  (Bruen 
V.  Bruen,  2  Vern.  439-)     An  infant,  however,  it  seems,  will  be  allowed  until  he 
comes  of  age  to  make  his  election.     But  although  a  difference  in  the  time  of 
payment  will  not  repel  the  presumption  of  satisfaction  of  a  portion,  still  the 
bequest,  in  order  to  operate  as  a  satisfaction,  must  be  of  the  same  nature,  and 
be  as  certain  as  to  its  eventual  payment,  as  the  portion  itself:  a  devise  of  land, 
therefore,  is  no  satisfaction  of  a  money  portion,  neither  is  a  bequest  of  money 
any  satisfaction  of  a  settlement  of  land :  (BeUasis  v.  Uthwaite,  I  Atk.  426 ; 
Bengough  v.  Walker,  15  Ves.  512.)     Neither  will  contingent  legacies  be  a  satis- 
faction of  absolute  portions,  and  if  the  bequests  are  given  with  a  view  to  some 
other  purpose  than  the  portions  were  designed,  they  will  not  be  construed  to 
be  in  satisfaction  of  such  portions:  (Hanbury  v.  Hanhury,  2  Bro.  C  C.  352.) 
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to  him,  hw  oxocutora,  admiiiifCimton  and  Mmgns,  for  all  such  tenn,      Wuja 
MUta  Mid  interest,  it  I  ihall  be  pottetted  of  Utcrcia.  (/)  lU.  xxiL 

Witt,ifwkkk 

28.  I  ALflO  APPOINT  my  Talaed  and  citeemed  friends  {trustees   Tmttstr  fkm 
«ffflM«),  trostecs  and  also  executors  of  this  my  will,  and  I  gvft  ^Mmtdsm,4€. 


to  «aoh  of  them  the  said  {trustees)^  the  sum  of  2Q0L  for  their  trj  ilmimf.  fr, 
troubla  in  executing  the  office  of  such  trustees  and  executors     ^T~^ 
rMpeotiTely.  is) 


29.  And  all  the  rest,  residue  and  remainder  of  my  personal  «iM«ion, with 

kcaer  of  iOOt 

«stat«  and  effects,  I  give  unto  all  and  every  my  sons  and  daughters  ^^dTror  tiMir 
as  shall  be  living  at  the  time  of  my  decease,  equally  to  be  di\nded  f*"^^ 
between  them.     [Insert  power  to  chcmge  trusteesy  ut  ante.  No.  L,  nSSmam 
clause  11,  !».  637;  also  declaration  that  trustees'  receipts  shall  ^  !!!nv**|!^\t, 
mtffieient  discharges^  ut  ante.  No.  IL,  clause  7,  p.  643.] 

30.  And  I  HEREBY  APPOINT  my  said  wife,  during  such  time  AppafatMsi  d 

,.  l«Utor*i 

as  she  shall  continue  my  widow,  to  be  the  sole  guardian  of  the  widow  u>  Um 
persons  and  estates  of  my  said  children  during  their  minorities ;  'jTiriMHna'' 
and  after  her  decease  or  future  marriage,  I  appoint  the  **dd  Jjjjj^ 
(trustees)  guardians  of  my  said  children.    [Add  clauu  of  revocation, 
ut  ante,  Na  VI.,  dause  25,  p.  661.] 

Is    WITNESS,  &C 


(/)  It  U  always  prndsot,  wiMte  a  twtstor  has  freehold  estates  which  he  PrMtkal 
tntcods  aball  go  to  his  eldest  son,  or  aa^  other  perwo,  to  add  a  general  bequest  rMnarin. 
of  IcasehoMe,  so  as  to  iadiade  aa^  portM>iis  of  the  propartr  which  maj  happen 
to  be  of  lessfhold  tsooM,  and  whioo  woold  otherwise  devolve  upoo  his  penonal 
repreaeotetivce. 


(s)  WheiMfer  koafliss  sss  given  to  traslees  or  exssnlore,  H  ia  alvays  proper  piMikal 
to  state  whether  saw  kfades  are  so  given  ae  a  eonpeaaation  for  their  trouble 
io  diaehsifflaf  the  datiee  of  their  omoe,  ao  as  to  prerent  aaj  qoastaone  fkosi 
beiof  sAerrerde  loleed  in  ease  thev  alioald  renounce  or  beeoroe  imiqiable  to 
the  oOea,  se  to  whether  tbev  shoidd  etall  be  entitled  to  claim  tbetr 


legeeieet  for  ahhongfa  the  general  mle  seenv  to  be  atpunst  sucli  claim,  it  is  the 
aarar  ptaia,  by  an  exfdioit  etatement,  to  ronove  all  doubt  wbatcrcr  upoo  the 
eal^)sot. 
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No.   XXIII. 


WILL,  BEQUEATHING  l,500Z.,  TO  BE  INVESTED  IN  STOCK,  AND 
THE  DIVIDENDS  APPLIED  IN  THE  MAINTENANCE  OF  A 
CHARITY  SCHOOL  UPON  THE  PRINCIPLES  OF  THE  ESTAB- 
LISHED CHURCH,  WITH  A  DESIRE  THAT  THE  DONATION  MAY 
BE   DENOMINATED   AFTER  THE  DONOR'S   NAME,  (a)      ALSO, 


Charitable  uses.  («)  The  Statute  of  Wills  (32  Hen.  8,  c.  1,  explained  by  stat.  34  &  35  Hen.  8, 
Stat.  9  Geo.  2,  c.  5,)  imposed  no  restraint  upon  devising  lands  to  charitable  uses ;  and  the 
c  36.  statute  43  Eliz.  c.  4,  tended    even  to   encourage   dispositions  of  this    kind : 

{Flood's  case.  Hob.  136;  Collinson's  case,  id.  ib.;  Attorney-General   v.  Rye, 
2  Vern.  453;  Attorney- General  v.  Burdett,  ib.  755;  Rivett's  case,  3  Cha.  Rep. 
220;  S.  C,  Moor,  890,  pi.  1253.)     But  as  devises  to  charitable  uses,  like  all 
other  gifts  of  land  in  mortmain,  rendered  the  property  for  ever  unalienable, 
great  public  inconvenience  must  eventually  have  ensued  if  dispositions  of  this 
kind  had  been  carried  to  any  considerable  extent,  which  at  length  became  so 
apparent  that  the  Legislature  thought  proper  to  put  a  proper  check  upon  gifts  of 
this  nature.    This  was  effected  by  the  statute  9  Geo.  2,  c.  36,  commonly,  though 
not  very  accurately,  called  "The  Statute  of  Mortmain." 
Statute  of  Mort-      The  above-mentioned  statute,  after  reciting  that  gifts  or  alienations  in  mort- 
main, 9  Geo.  2,  main  were  prohibited  by  Magna  Charta  and  divers  other  wholesome  laws,  as 
c  36.  prejudicial  to,  and  against  the  common  utility;  nevertheless,  that  public  mis- 

chief had  of  late  greatly  increased  by  large  and  improvident  alienations  or 
dispositions  made  by  languishing  or  dying  persons,  or  by  other  persons,  to  uses 
called  charitable  uses,  to  take  place  after  their  deaths,  to  the  disinherison  of  their 
lawful  heirs,  for  remedy  whereof  it  is  enacted,  that  from  and  after  the  24th  day 
of  June,  1736,  no  manors,  lands,  rents,  tenements,  advowsons,  or  other  here- 
ditaments, corporeal  or  incorporeal,  whatsoever,  nor  any  sura  or  sums  of  money, 
goods,  chattels,  stock  in  the  public  funds,  securities  for  money,  or  any  other 
personal  estate  whatsoever,  to  be  laid  out  and  disposed  of  in  the  purchase  of  any 
lands,  tenements,  or  hereditaments,  shall  be  given,  granted,  aliened,  limited, 
released,  transferred,  assigned,  or  appointed,  or  in  anywise  conveyed  or  settled, 
to  or  upon  any  person  or  persons,  bodies  politic  or  corporate,  or  otherwise,  for 
any  estate  or  interest  whatsoever,  or  anyways  charged  or  incumbered  by  any 
person  or  persons  whatsoever,  in  trust,  or  for  the  benefit  of  any  charitable  uses 
whatsoever,  unless  such  gift,  conveyance,  appointment,  or  settlement  of  any  such 
lands,  tenements,  or  hereditaments,  sum  or  sums  of  money,  or  other  personal 
estate  (other  than  stock  in  the  public  funds),  be  made  by  deed  indented,  sealed 
and  delivered  in  the  presence  of  two  or  more  credible  witnesses,  twelve  calendar 
months  at  least  before  the  death  of  such  donor  or  grantor  (including  the  days 
of  execution  and  death),  and  be  enrolled  in  the  High  Court  of  Chancery  within 
six  calendar  months  next  after  the  execution  thereof;  and  unless  such  stock  be 
transferred  in  the  public  books  usually  kept  for  the  transfer  of  stock  six  calendar 
months  at  least  before  the  death  of  such  donor  or  grantor  (including  the  days 
of  transfer  and  death),  and  unless  the  same  be  made  to  take  effect  in  possessioo 
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BBQunr  or  iool  to  be  invested  in  the  funds,  and     wu* 

THE    DIVIDENDS  TO   BE   LAID  OUT  IN  BREAD,  TO  BE  DI8-    ^J~^^^J^ 

—  ^fg 

for  Hm  dMriliMt  aM  ImmM  llnln^^to^■^y  froa  Mm  nMkincr  therMf,  and  b«.  siS^SL 
«Mm«I  Mf  pow«  of  wroction,  iwnllna,  trail*  eooditiun,  iimiuuon.  cUom.   t$  h»  immtd 
or  OiiOMMtit  whfelMMTer,  for  the  benefit  of  the  donor  or  irrantor,  or  of  any  otiior      im  AmI; 
powoa  or  ponon*  eUimin({  under  him:  (sect.  I.)     In  Way  v.  Katt,  li  L.  T.  >br_ 
Etp.  156,  A.  granted  an  annuity  out  of  leaaebolds  to  trurteee  for  charitable 

pafyoeM.    It  was  done  by  indenture,  doly  enrolled,  and  inado  twdvo  OKNitha         

Mlore  A.'a  death.  He  kept  the  deed  for  eleren  jaare  afler  He  eseeution,  and 
gave  a  cheque  for  the  amount  of  the  annot^,  vhieb  eheona.  however,  he  •ubeo> 
queattjr  received  btck.  'l*be  evidence  proved  aaeerat  unaer^anding  between  the 
putiM,  mmI  »  dettgn  in  A/a  mind  that  the  annuity  ahould  not  he  daimed  in 
Us  Klitimii  It  waa  held  to  be  a  void  jfifl,  and  that  to  bring  the  oaao  within 
tbo  Mortoain  Act  it  waa  not  neceaaary  that  the  deaign  ahould  ftppcer  on  th« 
iMtniinunt 

By  the  three  next  aeetiona  (aeeta.  2,  3.  4,)  the  act  ia  declared  not  to  extend  to 
pnwnatee  for  a  valuable  oonaideration  actually  and  bond  Jide  made ;  nor  to 
oiMMNitaooa  to  or  in  tniat  for  either  of  (ho  (wo  Enxliah  Univeraitiea,  or  for  the 
Collogw  of  Btoo,  Wioeheeter,  or  Wetminrter,  for  the  better  anpport  and  main- 
iMMOt  of  the  adiolari  upon  the  foundation  of  the  aame  colleges ;  or  to  the 
dhpOolHeH  of  aaj  oetate.  real  or  penonal,  Iving  or  being  in  Scotland. 

xhia  wiao  provision  of  the  Legialature  doea  not  abaolutely  prohibit  a  gift  of  How  kudamay 
knda  (o  ohontahle  usee,  but  merely  interposes  a  wholesome  restraint  upon  the  ""^^^tfj"* 
tooftw  alioMtion  of  lands  for  purposes  of  tbia  kind,  by  which  persons  noder  a  *^  ohsriaaUa 


oolioQ  of  religion,  hsslowed  their  lands  upon  charities  to  operalo  aflw 
daatha.  to  which  they  paid  no  regard  whatever  whilst  living;  and  therefore 
a  donor  may  still  i^ive  lands  to  charit^le  uses,  provided  be  docs  so  by  deed  to 
toko  aflMt  immediately  in  bis  lifetime;  vhieh  restriction,  as  to  the  mode  of 
gMag^  vbieh  can  be  only  effected  at  (he  eaerifice  of  the  donor's  personal 
enjoyment  of  the  property,  has  proved  a  snffloient  test  of  the  sincerity  of  the 
true  impelling  motives  of  gifts  of  this  description,  to  dispel  all  apprehensiooa  of 
any  public  mischief  likely  to  arise  from  the  too  f^qoent  exercise  of  the  power  of 
4opatioB  vhieh  the  statute  still  permits. 

With  N^peot  to  the  kind  of  property  prohibited  to  he  given   by  will  to  What  kiadsif 
eharities,  it  u  quite  clear  that  oopyholda  and  even  leasehold  astales  for  years  are  i>rD|>*^5  ars 
vilhio  the  opention  of  the  act,  which  in  fact  extmds  to  eveiy  speoias  of  property  »>i^in  th* 
fHlieh  savours  of  the  realty  [Hom»e  v.  Chanmam,  i  Ves.  542);  hence,  monejrs  "^  ?*• 
aaeared  upon  turnpike  tolls  (Knopp  v.  WtUums,  4  Ves.  430) ;  shares  in  the  •P«^»o*  «  «• 
Graad  Jonetion  Waterworks  Company  (ffarr  v.  Cmmberlamd^  25  L.  T.  Ben.  **** 
138 1  see  also  10  Ves.  44 ;  Ram.  on  Assets,  431 ;  Howtt  v.  Ckaomm^  4  Ves.  542), 
or  hy  an  aaaignwsot,  of  ooor  rates,  or  ooonty  rates  {Ftmck  v.  Samrt,  lo  Ves.  41), 
or  any  moam  aooorad  upon  mortgages  of  real  property  of^  any  kind  or  dee- 

ptioo.  whatbar  In  fee.  or  for  a  term  of  years  {Attorney -Getrid  v.  Emit  nf 


H'inekeUtm^  3  Bro.  C.  C.  373) ;  moneys  secured  by  mortgage  of  rates  levied 
under  a  local  ad  for  building  a  town-ball,  and  recoverable  by  diatreas  (TlosMou 
▼.  JCfB^paaUt  SS  L.  T.  Rap.  186) ;  and  even  judgment  debts,  ao  far  aa  they 
operate  as  aa  actual  charge  of  the  Und,  will  all  come  within  the  scope  and 
operation  of  the  aUtntoi  aa  does  also  the  rijiht  of  laying  down  mi»unnff 
chains  in  the  nrer  llianMs :  (Ntgns  v.  Comlttr.  Wms.  Exors.  77(».  iod  edit.) 
In  /Ifictf  r.  Chapman  (4  Vas.  542),  it  was  held  that  a  devtaa  of  canal  shares  waa 
within  the  aUtotr.  which  upon  Iha  aame  principle  iseald  auras  to  include  also 
railway  aharea.  But  in  tbc  reasal  oaaa  of  Rr  LMoAasi'a  fTUf.  2i  L.  T.  Rap.  6S. 
where  A.  by  will  gave  to  a  charity  soma  eanal  aharaa,  which  wars  daeiatad  by 
act  of  PaHuunent  to  be  paraoaal  aatate :  and  also  a  sum  of  mooey.  aaearad  h* 
mortgage  of  tolla  of  the  same  canal,  the  gift  of  the  sharra  was  hald  lo  ha  good, 
but  that  the  mortgage  waa  arithin  the  Statute  of  Murtmaio. 

But  the  mors  foesat  eaasa  on  the  subject  seem  to  luive  determined  that  shares  Wkai 
of  the  latter  kind,  as  tbry  do  not  savour  of  the  realty,  do  not  fall  within  iha  4a  ast 
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Sumsof Money  scope  of  the  statute,  and  this  more  particularly  as  most  of  the  acts  by  which 

to  be'invested^  these  companies  are  constituted,  negative  in  the  most  positive  and  express  terms 

in  Stock,       the  quality  of  real  estate  as  applicable  to  the  shares ;  and  by  the  7th  section  of 

/<w  Charitable  the  Companies  Consolidation  Act  (8  Vict.  c.  16.)  it  is  expressly  declared  "that 

Purposes,      all  shares  in  the  undertakinjf  shall  be  personal   estate,  and   transmissible  as 

such,  and  shall  not  be  of  the  nature  of  real  estate."    Thus  it  has  been  held 

within  the  that  the  shares  in  a  gas-light  company  {Spurting  v.  Parker,  9  Bea.  450),  and 

operation  of  the  shares  in  a  dock  company  {Hilton  v.  Girard,  1  De  Gex  &  Sm.  183),  policies 
*°**  of  assurance,  by  which   the   directors    engage  to  pay  out  of   the  funds,  are 

not  considered  as  savouring  of  the  realty,  although  in  the  latter  instance  the 
assets  of  the  assurance   company  consist  in  part  of  real  estate :  {March  v. 
Attorney-General,  5  Beav.  433.)     In  Hilton  v.  Girard,  above  referred  to,  which 
arose  out  of  a  bequest  of  shares  in  the  London  Dock  Company  and  West 
India  Dock  Company,  Sir  Knight  Bruce,  V.-C,  said  ; — "  I  am  of  opinion  that 
stock  in  the  incorporated   companies  in  question,  in  which   the    shareholders 
are  interested  in  the  profits  to  be  made,  is  not  to  be  considered  as    '  estate, 
interest,  or  hereditaments,'   within  the  meaning  of  the  act  of  King  George  2. 
The  charity  is  therefore  entitled."     East  India  stock  has  been  clearly  held  not 
to  be  within  the  Statute  of  Mortmain  :  {Attorney-  General  v.  Giles,  5  L.  J.  (N.S.) 
44,  Ch.) 
Lien  of  testator      It  has,  however,  been  decided  that  where  a  testator  who  has  bequeathed  all 
on  the  lands       his  personal  estate  to  charities,  afterwards  contracts  to  sell  any  of  his  lands,  the 
sold  for  his         jjgQ  which  he  has  upon  the  property  sold  for  his  unpaid  purchase-money,  will 
^""P^'"  be  an  interest  in  land  within  the  meaning  of  the  statute,  and  will  not  pass  with 

?8°an  inte™T^n  *^®  ^^^^  of  the  personal  estate;  {Harrison  v.  Harrison,  1  Russ.  &  Myl.  71.) 
lands  within  ^^^  where  A.  being  entitled  to  certain  sums  of  money  which  were  to  be 

the  act.  raised  by  the  execution  of  a  trust  for  sale  of  real  estate,  bequeathed  all  his 

personal  estate  to  B. ;  B,  bequeathed  the  residue  of  her  personal  estate  to  a 
Proceeds  of  the  charity.  It  was  contended  that  as  the  period  for  raising  the  sums  in  question 
sale  of  real  had  arrived  in  the  lifetime  of  B.  (although  they  were  not  actually  raised  until 
estate.  after  her  decease),  it  was  a  breach  of  duty  in  the  trustees  not  to  raise  them,  and 

this  neglect  ought  not  to  invalidate  the  gift,  especially  as  the  charities  had  no 
right  to  take  it  as  land  ;  but  Sir  John  Leach,  V.  C,  held,  that  these  sums, 
constituting  an  interest  in  land  at  the  testator's  death,  could  not  be  legally 
given  to  charities:  {Attorney- General  v.  Harley,  5  Madd.  321.)  And,  notwith- 
standing the  Mortmain  Act  contains  no  express  words  prohibiting  a  bequest  of 
money  arising  out  of  a  sale  of  lands,  it  is  quite  clear  that  such  a  bequest  is 
within  the  spirit  and  meaning  of  the  enactment:  {Trustees  of  the  British 
Museum  v.  White,  2  Sim.  &  Stu.  595.)  But  if  a  pecuniary  gift  to  a  charity 
is  charged  partly  upon  real,  and  partly  upon  the  personal  estate  it  will  be 
good  pro  tarito,  or  in  other  words,  it  will  be  good  as  far  as  the  charge  on 
the  personalty  extends,  but  void  as  to  the  charge  upon  the  lands  :  ( Waite  v. 
fVebb,  6  Mad.  71.) 
Assets  not  I*  appears  to   be  now  a  fixed  rule  of  equity  that  assets  will  never  be 

marshalled  in      marshalled  in  favour  of  a  charity;  {Attorney- General  v.  Tyndall,  2  Eden,  207  ; 
favour  of  Makeham  v.  Hooper,  4  Bro.  C.  C.  153.)     A  learned  writer  on  the  law  of  assets 

charitable  uses,  observes  (Ram.  on  Assets,  430),  that  formerly  a  distinction  appears  to  have 
been  taken  between  the  bequest  of  a  legacy  and  of  the  residue.  For  when 
a  person  bequeathed  a  legacy  out  of  personal  estate  to  charitable  uses,  and 
bequeathed  other  legacies  out  of  his  personal  estate,  and,  in  aid  of  the  per- 
sonalty devised  real  estate,  in  trust  for,  or  charged  with,  the  payment  of  debts 
and  legacies;  in  this  case,  there  being  two  funds  applicable  to  pay  the  debts 
and  legacies,  a  Court  of  Equity  did  marshal  the  assets  in  favour  of  the  charity 
by  throwing  over  the  legacies  (Ambl.  158,  217;  2  Eden,  211),  or,  as  the  case 
might  be,  both  debts  and  legacies  on  the  real  estate:  (Ambl.  25.)  On  more 
than  one  occasion  Lord  Hardwicke  stated,  and  in  this  doctrine  Lord  North- 
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laflmi.  it  Amii  tmm,  wuiwunt  (9  Bdm,  il I),  Uwm  **  whwi  tb—  m  gwwwj  sm^^Mmm, 
IcilMin,  Mid  tha  iMtrtog  hM  dumd  his  rml  Mtate  with  Um  p*y<MM  of  all   i»  iv  mmmtti 
hi*  WRMin,  If  the  panoaal  ciUto  is  not  •ofRdent  to  {mt  tb*  wboUi  tbo  couii      fa  Am*, 
hM  Mid  the  legMj  to  th«  obMitj  shall  be  pud  out  of  the  parsoaal  aatata,  /orCkaMk 
aad  tha  last  oat  of  the  real  aetata,  that  the  will  of  the  testator  naj  be  per*      P>^nm. 
fccmad  kt  Mo ."  (Ambl.  1S8,  317.)  

A  baqaaat  payable  oal  of  paraooal  estate  is  deariy  oood,  but  if  giren  to  be  B«qBMts  of 
kid  om  la  the  parohaM  of  kiifia.  H  wiU  then  eooM  within  the  very  worde  of  p«mm1  srtits 
Iba  aol,  and   evaa  a  reoowimandatioo  to  purobaM  laada  win  be  oooMdered  to  ebaiitlM 
cqaaOlf  iapafaftira  m  a  diteel  eoouMuid  to  that  eAek,  and  the  beqoest  will  in«7  ^  V^ 
be  iavaBdaled  aeooKKnflj :  (AttomryCttmani  r.  Deeies.  9  Vea.  546.)    But  it 
aeems  that  if  an  option  is  i^iven  to  the  trusters,  either  to  laj  oot  the  Toonej, 
in  lands,  or  to  iorest  it  in  the  funds,  the  befjuest  will  be  unaffDcted  bj  tbe 
atotato  (SerssAy  ▼.  HoUims,  Ambl.  212);  but  if  the  ultimate  direction  is  the 
MtehaM  of  laada,  a  mere  direction  that  the  roonejrs  shall  be  iorested  in  tbe 
randa  oatfl  an  ehitible  purchase  ean  be  found,  will  be  insufficient  to  protect 
tba  baqoaal  from  ^  operatiun  of  the  statute :  (  Grievt*  r.  Case,  4  Bro.  C.  C.  67 : 
iSUuhud  r.  Arbomm,  3  Rosa.  45S.)    Still,  if  tbe  olyeot  of  the  charity  can  be 
aaeompfiabed  withoot  pordiasing  land,  then  the  beqoeet  may  be  effectual ;  as, 
for  cxanple,  whete  peraonal  estate  is  given  for  the  perpetual  endowment  of  a 
adiool,  the  bsooesl  nay  be  snpporled,  for  non  eonttot  that  land  must  necessarily 
bo  puwibaaad  for  that  porpoee,  m  the  same  object  may  be  obtained  by  renting 
HMMIM  for  tbe  porpoM,  or  the  master  might  teach  in  his  own  house  :  (Kirk- 
bmk  r.  Hmdaom,  7  Pri.  331 ;  Hiil  r.  Jomei,  23  L.  T.  Ren.  253.)    llie  Mortmain 
Aet  doM  not  appl^  to  lands  situated  in  New  South  Wales  (HTkiektr  v,  MaaM, 
18  L.  T.  Rep.  325.) 

Bat  a  bequest  of  money  directed  to  be  laid  out  in  rebuilding  or  repairing  thai  Whstbsra 
wbiab  la  already  in  mortmain  will  be  supported ;  as,  in  or  towards  rebuilding  a  ks^asM  is 
obodi,  or  repairing  a  tna  diapel,  or  a  paiaonage  boose,  or  in  rebuilding  aoy  "^^  nhM 

I ;  for  no 


boildinf  derated  to  charitable  purpoees ;  for  none  of  these  gifte  oome  within  the 
operation  of  the  act  (AUornejf-Gtmtral  r.  Pmrtomt,  8  Vee.  1»«);  for  no  additional  Z^t^Jft- 
laod  is  thereby  converted  into  mortmain.  «HtS^ tct. 

It  seems,  however,  that  a  direction  annexed  to  a  pecuniary  beqoest  to  eharitiea, 
that  it  shall  be  applied  in  the  diacbarge  of  existing  incumbranoes  charged  upon  ^ '>*">«'  ■ 
charity  property,  will  be  eonaidered  m  appropriating  to  tbe  charity  a  new  interest  ^^'i^l' 
in  land  within  the  meaainf  of  the  aet ;  aa.  where  a  bequest  wm  made  of  a  sum  'f^^jj|^^^ 
of  Booey  to  be  applied  in  paying  off  a  ntortgage-debt  on  a  meeting>houaa,  it  ioeaaSnaw. 
wna,  far  tbe  rsMooa  above  mentiooed,  decided  that  the  bequeat  ooold  not  be  cooMviiUB 
aopportad  (Oor^  v.  Frenek,  4  Vea.  418);  and  the  circumatanee  that  the  diarga  Um ofwrntke  sf 
ia  a  OMre  eqoitaible  incumbianoe  will  in  nowiae  vary  the  oaM :  (IPislerAeoar  v.  tb*  Mt. 
Hilmm,  1  Sim.  16S.) 

Neitber  ean  tbe  opaatton  of  tbe  Mortmain  Act  be  evaded  by  soy  aeeret  tmat,  Mortaiaia  Aet 
aad  tbe  tastetor^a  heir  oMgr  eonpd  a  devisM  to  diadoM  any  protniM  which  be  euaat  U 
any  bava  nwde  to  tbe  tsMilar  wMi  raapeet  to  devoting  tbe  de viaed  lands  to  any  otwM  by 
eboritiibla  pnrpoaMt  (BaaM  v.  Stalkmm,  1  Eden,  606 ;  Paiae  ▼.  UaA,  18  Vea.  s«a«t  tfwi. 
476.)     And  aboold  tha  deviaM  deiv  that  be  hM  ever  made  a  promiM  of 
the  kind,  estrtosio  avidaaM  may  be  admittad  to  prove  the  fbet  (Bdbords  r. 
PiA*,  I  Cox.  17) :  and  if  aoeb  aeeret  trust  can  by  anr  meana  bo  eatahUahed 
it  win  be  anflleient  to  vacate  tbe  devise,  and  thoa  let  w  the  tiHa  of  tbe  heir- 
at-hw. 

Where  a  obarity  is  the  gmcral  object  of  tbe  begoeal,  il  will  not  ahogotber  Of  lU  €■  arw 
fail  by  rawoo  that  the  ubaiili  to  wUeb  il  la  devoted  bM  OMaed  to  asiat,  or  a  dseiiiM^  m 
refusal  to  acoept  the  praBvad  bowihr ;  or  even  where  tbe  oUeel  of  it  ie  eootmy  aMOedHs  te 
to  law.  or  tba  eatebbabed  rriighm  of  the  Und ;  but  in  aU  aoch  eaaea.  it  win  charitay* 
devolve  opoo  tha  Oown  to  appoint  the  fund,  by  aifpi  manual  aent  to  Iba  H^stsi 
Attomey-ueneral,  to  other  chamabia  prnpuaus  ootrropooding  m  nearly  m  may 
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LIKE  MANNER,  AND  THE  DIVIDENDS  APPLIED  IN  KEEPING 
CERTAIN  ALMSHOUSES  IN  REPAIR,   AND,  IF  NECESSARY,  IN 


Will 

Sums  of  Money  ^^  to  the  testator's  original  intention:  (Attorney-General  v.  Glasgow  College, 
to  be  invested'  ^0  Ju^-  676.) 
in  Stock,  But,  notwithstanding,  where  charity  is  the  evident  object  of  the  bequest,  it 

/or  Charitable  will  not  be  allowed  to  fail  of  effect,  because  the  charity  cannot  be  carried  out 


Purposes. 

Where  a 
charity  is  too 
vaguely 
expressed,  it 
will  fail  of  effect 
altogether. 


What  donations 
are  considered 
as  charitable 
wiihin  the 
Mortmain  Act. 


to  the  very  letter.  Still  cases  have  sometimes  occurred  in  which  a  testator  has 
expressed  himself  in  so  vague  or  ambiguous  a  manner  that  it  has  been  impossible 
to  ascertain  that  any  known  charity  was  his  object,  in  which  case  the  bequest 
has  necessarily  been  holden  void,  and  the  beneficial  interest  has  in  consequence 
devolved  upon  the  next-of-kin.  Thus,  a  bequest  to  the  Bishop  of  Durham 
"  to  dispose  of  to  such  objects  of  benevolence  and  liberality  as  he  should  approve" 
was  considered  too  vague  to  amount  to  a  charitable  bequest,  and  therefore  the 
bishop  was  holden  to  be  a  trustee  for  the  next-of-kin :  (Morice  v.  Bishop  of 
Durham,  9  Ves.  408  ;  S.  C,  10  Ves.  532.) 

And  upon  precisely  the  same  principle  it  was  subsequently  determined  that  a 
bequest  for  such  charitable  or  other  purposes  as  the  trustees  should  think  fit, 
was  altogether  void  for  uncertainty :  {Ellis  v.  Selby,  7  Sim.  352.)  And  where  a 
testatrix  declared  that  she  wished  certain  moneys  which  she  specified  "  to  be 
given  in  private  charity,"  Sir  T.  Plumer,  M.  R.,  held  that  the  words  did  not 
create  such  a  trust  as  could  be  carried  into  effect.  The  charities  recognised  by 
the  court  were  public  in  their  nature,  and  such  as  the  court  could  see  to  the 
execution  of ;  but  here  the  disposition  was  confined  to  private  charity.  Assisting 
individuals  in  distress  was  private  charity;  but  such  a  purpose  could  not  be 
executed  by  the  court,  or  by  the  Crown :  {Ommaney  v.  Butcher,  Turn.  &  Russ. 
260.)  And  in  a  still  more  recent  case  {Kendall  v.  Granger,  5  Beav.  300),  Lord 
Langdale,  M.  R.,  held,  that  a  bequest  to  trustees  to  be  applied  for  the  relief  of 
domestic  distress,  assisting  indigent  but  deserving  individuals,  or  encouraging 
undertakings  of  general  utility,  to  be  altogether  void  as  a  charitable  bequest. 

It  now  remains  for  us  to  point  out  what  donations  are  considered  as  gifts 
to  charitable  uses,  within  the  Statute  of  Mortmain  (9  Geo.  2,  c.  36.)  In  the 
statute  43  Eliz.  c.  4,  gifts  for  the  relief  of  aged,  impotent  and  poor  people,  for 
maintenance  of  sick  and  maimed  soldiers  and  mariners,  for  ease  of  poor 
inhabitants  concerning  payment  of  taxes,  for  aid  of  young  tradesmen,  handi- 
craftsmen, and  persons  decayed,  for  relief,  stock,  and  maintenance  of  houses  of 
correction,  for  marriage  of  poor  maids,  for  education  and  preferment  of  orphans, 
for  schools  of  learning,  free  schools,  and  scholars  in  universities,  for  relief  and 
redemption  of  prisoners  and  captives,  for  repair  of  bridges,  ports,  havens,  cause- 
ways, churches,  sea-banks,  and  highways,  are  all  enumerated  as  charities 
(Wms.  Exors.  781) ;  and  all  bequests  for  any  such  purposes,  or  purposes  of  a 
like  nature,  are  considered  as  bequests  to  charitable  uses  within  the  Statute  of 
Mortmain.  Hence,  not  only  bequests  for  the  relief  and  education  of  the  poor, 
as  by  means  of  schools  {Attorney -General  v.  Nash,  3  Bro.  C.  C.  588);  or 
hospitals  {Pelham  v.  Anderson,  2  Eden,  296) ;  or  to  the  poor  inhabitants  not 
receiving  alms  of  a  particular  parish  (Attorney-General  v.  Clarke,  Ambl.  422); 
or  to  the  widows  and  children  of  seamen  belonging  to  a  particular  place 
(Powell  V.  Attorney-General,  3  Mer.  48);  and  to  the  widows  or  orphans  of  the 
parish  of  A.  (Attorney-General  v.  Comber,  2  Sim.  &  Stu.  931) ;  but  also  all 
bequests  for  public  purposes,  conferring  a  public  benefit,  whether  local  or 
general  (Attorney- General  v.  Pearce,  2  Atk  88);  as  a  bequest  to  the  British 
Museum  (British  Museum  v.  White,  2  Sim.  &  Stu.  59)  ;  or  for  the  erection  or 
improvement  of  water-works  for  the  use  of  the  inhabitants  of  a  particular  town 
or  city  {Jones  v.  iVilliams,  Ambl.  651);  or  of  a  perpetual  botanical  garden  for 
the  public  benefit  (Townley  v.  Bedwell,  6  Ves.  194);  or  for  the  general  im- 
provement of  a  town  or  city  (Howse  v.  Chapman,  4  Ves.  542) ;  or  for  the 
establishment  of  a  life-boat  (Johnson  v.  Swann,  3  Mad.  457) ;  and  likewise 
bequests  for  the  promotion  of  the  Protestant  religion,  as  for  the  advancement 
of  the  Christian  religion  amongst  infidels  {Attorney-General  v.  Virginia  College, 
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I  Vw.  t)3){  or  fer  IIm  asUblitbmeot  of  •  preacher  of  •  tiartioubr  dwpd         n^ 
(€Mmm  v.  Gm»,  «  Bco.  C.  C.  67 :  S.  C.  3  Cox.  30l,  3»3 ;  l  Vm.  548) ;  or  for 


tht  bMMfll  of  poor  dbMOting  ininister*  rraiding  in  any  ot  the  oountiea  of  Bmm^ Mmif 
Ki^flMld  (N^oil^r  r.  CkdiM,  Ambl.  574  ;  Attorniy-Gneral  v.  PbwUr,  IS  Vm.  85);    to  !•  kmmlai 
or  ft  boqoMl  of  an  annual  sum  to  the  clerk  uf  a  pahtb  to  keep  Um  dume*  w       t»  AmI 
refMiir,  or  to  plaj  orrtain  paalina  (Tumrr  v.  Oydn,   1  Cox,  316);  or  to  the  f"^^ 
-lengriaui  of  a  poftioular  panah,  for  preachinit  an  annual  •ermoo  on  a  par*       ** 
tionSur  daj  (Surety  ▼.  HtMuu,  Hiffhm.  174  ;  S.  C.  9  Mod.  331 ;  Dmrom-  r. 
VttimaBi  I  Yea.  mo.  SMj  1)urmer  r.  Ogdn,  1  Cox,  310) ;  or  to  be  paid  on  a 


dtjr  to  the  Mocvra  iHting  in  the  f^lety  of  the  churcli  (Tmruer  r.  Ogden^ 
vaprw),  hove  been  adjudged  to  be  ehantable  donations  within  the  spirit  and 
inMOiDMit  of  the  Statute  of  Mortmain :  (Wma.  Kxors.  7h2.) 

Belbre  the  itatate  43  Geo.  3,  c.  107,  even  |>ensiona  and  beooesta  to  the  As  la  I 
(Virparttkm  of  Queen  Anoe't  Boantj,  for  the  augmentation  of  small  livings  were  to  QaaM  AaMfls 
holden  to  be  charitable  bequeata  within  the  Statute  of  Mortmain,  becaiiae  by  boanty. 
Ha  rale«  such  corporation  was  bound  to  lay  out  the  money  so  bequeathed  to 
them  in  laoda  {MUUUetom  v.  Ctitkerow,  3  Ves.  734)  ;  but  under  the  provisiona 
of  the  aboT^meotioncd  statute,  43  Geo.  3.  not  only  may  money  lie  bequeathed 
to  the  Corpamtkm  of  Quoaa  Anoc^a  Bounty,  but  even  a  devise  of  real  estate  is, 
ooder  ecrtato  reatiletiooB  heraioafter  roeotiuned,  rendered  valid. 

Boooeata  for  building  churches  were  aUu  rejrarded  as  charitable  uses  within  liMttntt  for 
tha  Moftaiain  Act  {PrUckard  r.  Arbomiu,  3  Rusa.  456) ;  bat  now.  by  statute  builliog 
43  Oao.  S,  e.  108,  all  Deroona  are  eoDOwered  by  will,  executed  three  months  at  churdHa. 
least  before  death,  to  Deqocalh  all  taair  esute  in  real  pro|)crty,  not  exceeding 
iva  acraa,  or  gooda  and  ehattah  not  exoeediuK  in  value  500/.,  nt  the  erecting, 
feboOdlair,  rapahing,  purehaaiag,  or  providing  any  church  or  chapel  where  the 
Lilwgj  of  tha  Church  of  Rngbnd  shall  be  u»ed,  or  anr  mansion-house  for  the 
raaidaBoa  of  any  minister  uf  the  Church  of  Kngland  officiating  in  such  church 
or  ehapal,  or  any  ootbuildiog,  churchward,  or  glebe  of  the  aame  rrspectivelr. 
Tha  aaoM  act  alao  proridaa  tut  any  gift  exceeding  five  acres,  or  5*0/.,  is  to  be 
radoead  bj  order  or  tha  Cbanoellor  on  petition,  and  that  no  glebe  containing 
opararda  of  ftftj  aorea  ahall  be  augmented  by  more  than  one  acre.    An  im-  School  far  the 
portaat  aod  intiaaating  point  of  law  arising  upon  the  oonatraction  of  the  lart-  adiieatiMi  «f 
neiMteoed  statute  has  been  decided  in    The   Ineorporotiom  Soeitty    v.   CoUt^  tbo  som  of 
S4  L.  T.  Rep.  167.     In  that  caae,  B.  by  will  executed  three  months  before  hia  i 
death,  gave  lands  in  trust  for  sale,  and  the  produce  to  be  inveated  in  the 
funds  to  be  made  over  to  the  treasurer  of  the  church-huilding  society,  to  be 
applied  for  the  porpoaes  of  the  aocietY.     It  was  held,  that  the  above-mentioned 
statute,  which  pemita  perMOS  by  will  executed  three  months  before  death  to 


|itra  landa  ooc  axwadmg  five  acrea,  or  gooda  not  exceeding  500/.  in  value. 
for  eraeliag  any  ahaaal  or  ehoroh,  did  not  mean  a  general  vague  gift,  but  a 
gUt  to  aooM  partkrular  church,  and  that  the  above  bequesta  were  void  under 
the  Statola  of  Mortmain. 

A  gtft  of  panonal  astala  to  ba  appBad  towarda  tha  politioal  rwtoration  of  tha 
Java  to  JeroaaJaiB.  wm  hald  void  odod  tha  groQnd  of  bdog  agaiaat  pabHe 
poliey.  bdag.  io  poiat  of  beC,  **  a  gift  for  tiia  porpoae  of  creating  a  revohmoo  in 
a  tamgn  maim  r  (Walaratoo  ▼.  Fardoa,  17  L  T.  Rep.  136.) 

But  a  bequest  of  money  to  be  raiaad  oat  of  rsal  aetata  for  tha  pnrpoaa  of  1 
eneting  a  monument  with  a  view  to  naipttMaiiii|r  tha  aaaa  of  tha  doaor,  ••aiiac  • 
ia  not  a  charitable  poruiae  withta  tha  Btatoto  of  Nortnaain  (Mtttkk  t.  Tit  iMaaMMi  «r 
Aatkm^  I  Jae.  180);  aaithar  ia  a  trvat  to  repair,  aod,  if  need  be,  to  laboUd  a?*^*  ^ 
vaaM  and  tomb  to  eontaia  tha  laalatar'a  reoMioa,  a  ehaiitabla  oaa  (Otoe  v.  ""^  *"■"• 
PlildUr,  6  'Tkuot.  339>  8.  O,  S  Man  &  Sehr.  407),  ahhoogh  io  Tkimpinm  r. 
Pilektr  (3  Mao.  &  Sehr.  407),  Lord  Elleoborougb.  C.  J..  Is  aaid  to  hav« 
aipraaaed  that  notwithalapdiof  it  «aa  not  a  charitable  use  with  reepcct  to  the 
taaiator'a  own  iolanaoat,  it  was  ao  with  retprrt  to  his  family.  The  corrretoeaa 
of  thia  diatiMtiott,  hoanever,  araoa  Maatiooable,  and  the  trw  disliaatioii'  aeaaa 
to  be  belwcaa  gifta  for  the  baoeflt  or  the  fhmily  uf  titc  doaor  and  of  alMf  aia ; 
VOL.   II.  S  C 
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CONCISE   PRECEDENTS   IN 


Wills. 
No.   XXIII. 

Will, 

bequeathing 

Sums  of  Money 

to  be  invested 

in  Stock 

for  Charitable 

Purposes, 

A  bequest  is 
not  rendered 
charitable  on 
account  ol  the 
professional 
character  of  the 
party  to  whom 
it  is  given. 


Exceptions  in 
the  Statute  of 
Mortmain  in 
favour  of  the 
two  universities, 
and  the  colleges 
of  Eton, 
Winchester,  and 
Westminster, 
and  with 
relation  to 
property  in 
Scotland. 

Restriction  as 
to  number  of 
advowsona  to 
be  held  by 


repealed  by 
Stat.  45  Geo.  3, 
c.  101. 

Exceptions  with 
respect  to 
Scotland. 
Provisions  of 
Mortmain  Act 
are  locaL 


TO   BE   DISTRIBUTED    AMONGST   SUCH   POOR   PERSONS   AS 
THE  MINISTER  AND   CHURCHWARDENS  SHOULD  CONSIDER 


and  Gibbs,  C.  J.,  is  reported  to  have  said  (3  M.  &  S.  410),  "the  plaintiff's 
counsel  next  insists  that  the  residue  of  the  land  is  applicable  to  a  charitable  use, 
because  the  condition  is  that  the  donee  shall  keep  in  repair  a  vault  to  receive 
the  body  of  the  donor,  or  any  of  her  family.  We  agree  with  the  Court  of 
King's  Bench  that  this  is  not  a  charitable  use." 

A  bequest  will  not  be  rendered  charitable  on  account  of  the  professional  char- 
acter of  the  party  to  whom  it  is  bequeathed,  nor  will  the  circumstance  of  the 
bequest  being  accompanied  with  an  expression  of  the  testator's  intention  that 
he  will  discharge  the  duties  incidental  to  that  character,  be  sufficient  to  render 
the  bequest  charitable.  Hence,  where  testator  devised  to  A.,  preacher  of  the 
meeting-house  at  C,  for  life,  upon  condition  that  he  should,  immediately  after 
the  testator's  decease,  settle  and  convey  the  same  to  trustees,  to  take  place  at 
his  (A.'s)  decease  for  the  support  of  the  preaching  of  the  word  of  God  at  the 
meeting-house  for  ever  ;  and  in  case  the  preaching  there  should  be  discontinued, 
then  over  to  a  charity  school ;  it  was  held  that  though  the  subsequent  limitation 
was  void,  the  life  estate  was  clearly  good ;  that  the  religious  persuasion  of  the 
defendant  raised  no  ground  of  objection  to  his  taking  the  estate ;  and  that  the 
devise  over  to  the  school,  in  case  the  preaching  should  be  discontinued,  only 
related  to  the  limitation  after  the  defendant's  death  {Doe  dem.  PhiUips  v. 
Aldridge,  4  T.  R.  264.) 

With  respect  to  the  two  exceptions  contained  in  the  Statute  of  Mortmain,  the 
one  in  favour  of  the  two  universities,  and  the  colleges  of  Eton,  Winchester,  and 
Westminster,  and  the  other  respecting  property  in  Scotland ;  with  regard  to 
the  former  of  these,  it  has  been  holden  that  the  Legislature  meant  to  except 
such  devises  only  as  were  really  and  bona  fide  for  the  benefit  of  the  colleges 
and  not  those  in  which  the  legal  interest  only  passes  to  the  college  for  other 
charitable  purposes:  {Attorney -General  v.  Mumby,  1  Mer.  327.)  It  was  also 
said  by  Lord  Northington,  in  the  case  of  Attorney-General  v.  Tancred,  supra, 
that  the  exception  extends  only  to  colleges  established  in  the  university  at  the 
time  of  the  statute,  and,  consequently,  would  not  include  colleges  founded  since 
that  time,  as  Downing  college  for  instance ;  but  this  distinction  was  doubted 
by  Lord  Loughborough  in  Attorney-General  v.  Bowyer  (3  Ves.  728) ;  yet  the 
question  still  remains  undecided. 

The  restriction  as  to  the  number  of  advowsons  to  be  held  by  the  colleges 
belonging  to  the  two  universities,  imposed  by  the  Mortmain  Act,  have  been 
repealed  by  statute  45  Geo.  3,  c.  101.) 

With  respect  to  the  exception  of  property  in  Scotland,  legacies  to  be  laid  out 
in  land  in  Scotland,  or  in  heritable  securities  there,  have  been  decided  to  be 
within  the  provisions  of  the  act  {Macintosh  v.  Townsend,  16  Ves.  330.) 

I'he  provisions  of  the  Mortmain  Act  are  local,  and,  consequently,  do  not 
prohibit  dispositions  of  real  estate,  or  personal  property  connected  with  real 
estate  in  Ireland  {Campbell  v.  Lord  Radnor,  1  Bro.  C.  C.  272),  or  in  West 
India  or  other  colonial  property  {Attorney-General  v.  Stewart,  2  Mer.  143.1 
But  the  converse  of  this  rule  does  not  hold ;  for  bequests  of  personal  estate 
connected  with  real  estate  in  England,  to  be  laid  out  in  land  in  Scotland, 
Ireland,  &c.,  for  charitable  uses,  are  within  the  Mortmain  Act  and  void: 
{Curtis  V.  Hutton,  14  Ves.  537-)  And  where  a  Scotchman,  by  a  will  in  the 
English  form,  made  in  England,  gave  the  residue  of  his  personal  estate  to 
trustees,  of  whom  some,  but  not  all,  were  resident  in  Scotland,  upon  trust  to  lay 
out  the  same  in  the  purchase  of  land  or  rents  of  inheritance  in  fee  simple,  for 
the  intent  expressed  in  an  instrument  of  even  date  with  his  will;  and  by  that 
instrument  he  directed  the  trustees  of  his  will  to  pay  the  rents  annually  to  certain 
other  trustees,  who  at  all  times  were  to  be  persons  residing  within  twenty  miles 
of  Montrose,  to  be  by  them  applied  to  the  rehef  of  indigent  ladies  of  Montrose, 
or  within  twenty  miles  of  that  town ;  it  was  holden  by  Lord  Lyndhurst,  and 
afterwards  by  the  House  of  Lords,  that  the  bequest  was  void  under  the  statute : 
(Attorney-General  v.  Mill,  3  Russ.  328;  2  Dow.  &  CI.  393.) 
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MOflT  DESERVING.  ON  EVERY  CHRISTMAS  DAT.  ALSO.  BE-  Wtu«. 
QUESTS  OF  ftoo/.  TO  THE  SOCIKH'  FOR  THE  PROMOTION  "TT 
OF  CHRISTIAN  KNOWLEDGE;  AND  OF  TWO  LIKE  SUMS,  ONE  **-^ 
TOTHP  SfX'IKTY  FOR  THE  PROPAGATION  OF  THE  GOSPEL  IN 
\ND THE  OTHER  TO  AN  INFIRMARY.  WITH 


WUt^ 


..W   IN    CASE  OF  A  DEFICIENCY  IN  ASHKTH.^^!^*'* 


Di 

THE  THREE  LAST-MENTIONED  BEQUESTS  SHALL  ABATE  fa;  ^^  ^. 
R^VFEABLY,  AND  IN  CASE  OF  THERE  BEING  ANY  SURPLUS,  ^SH^^^ 
THE  SAME  IS  TO  BELONG  TO  THE  EXECUTORS.  Al^O. 
POWER  TO  ADD  IX)  THE  NUMBER  OF  TRUSTEES  WHENEVER 
THE  NUMBER  SHALL  BE  REDUCED  TO  THREE.  IN  SUCH 
MANNER  AS  SHALL  MAKE  UP  THE  NUMBER  OF  SIX 
TRUSTEES. 


1.  Appointment  of  six  penona  m 
tnntaet. 

a.  BftiQMtori.SOO/..  upon  traat.  to 
inrctt  in  th«  funds. 

3.  TVuatoM  to  apply  the  dirideadi  to» 
vaid*  the  wwintunanei,  and  if 
ntceanry,  tbo  enlargement  of  a 
aehool-booae.  arMSiad  by  the 
•ad  united  to  Im  N»- 
Soeiety  for  Promoting 
the  Bdoflilioa  oftbe  Ptoor. 

DoomiMi  to  be  daooninatod  the 
•*  Donor'a  Charity." 

Boqoeil  of  I  no/.,  to  be  inreated  in 
atoek.  and  the  diridenda  ex« 
peoded  in  bread  to  be  diatri- 
ooled  weakly  in  penny  lonrea. 

or  SAOi.  to  be  iafaalad,  nnd  the 
^eideods  aoplied  in  keeping 
eertain  alaaoooaea  in  repair. 


7.  Alao  of  250/.,  to  be  inreated,  and 

the  diridenda  -  applied  in  the 
parcba«e  of  blanKcta,  to  be  dia- 
tributed  on  erery  Christmaa  Day. 

8.  Be(|aeatB  of  500/.  t»c\k  to  the  So- 

ciety for  the  Promotion  of  Chria- 
tian  Knowledge ;  to  the  Society 
for  the  PropajiatioD  of  the  Gospel 
in  Foreign  Parts;  and  to  an 
infirmary. 

9.  Direction  that  in  caae  of  a  dcfi- 

eieney  of  aaaets.  the  three  laat- 
mentioned  legacies  shall  abate 
proportionably.  so  aa  not  to  pre- 
judice the  preceding  buqiimta 
Residue,  if  any,  to  ezeeotoi^  and 
ap[x>intmcnt  of  exccutora. 

Power  to  add  new  trusteea  wbaa- 
erer  the  number  shall  be  reduced 
to  three  peraona. 


10. 


11. 


[CoMMENOB  wO^  mt  anU,  No.  I.,  cUnse  1,  p.  632.] 

1.  1  HKREBT  APPOINT  (six  trustees  by  their  nameSf  place  qfx 
rmidemee,  oeatpatianM  in  life,  ^r.),  to  be  truatcca  for  the  aeTerml  lJijJ|J| 
puipoMt  bereinalUr  mentioned ;  and  I  alao  give  the  sum  of  \0OL 
•terling,  unto  each  of  them  the  aaid  {trmttms),  for  their  trouble  in 
executing  the  truaU  hereby  in  them  repoaed,  which  aaid  ket- 
mentioned  legaotea  I  h«reby  direct  ahull  not  abate  in  proportackn 
with  any  other  legadet  herebj  giren  in  case  of  a  deficieooy  in  mj 

2.  I  ALSO  OITB  AVD  BBQinUTH  unto  the   said  {trusUts)  the  ^^SSl  % 

S  c  2 
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No.  XXIII. 

Will, 

bequeathing 

Sums  of  Money 

to  he  invested 

in  Stock 

for  Charitable 

Purposes. 

trast  to  invest 
in  the  funds. 


sum  of  1,500/.  sterling  (free  from  all  legacy  duty),  to  be  paid  to 
them  by  my  executors  hereinafter  named,  within  six  calendar 
months  next  after  my  decease,  to  hold  to  them  the  said  (trustees), 
their  executors,  administrators  and  assigns,  upon  trust  that 
they,  or  the  survivor  of  them,  his  executors  or  administrators,  or 
other  the  trustees  for  the  time  being  of  this  my  will,  do  and  shall 
lay  out  and  invest  the  same  in  the  purchase  of  parliamentary 
stocks  or  funds  of  Great  Britain,  in  the  names  of  my  said  trustees 
for  the  time  being,  and  do  and  shall  alter  such  investments  as  and 
whenever  they  may  think  proper  so  to  do. 


Trustees  to 
apply  the 
dividends 
towards  the 
maintenance, 
and,  if 

necessary,  the 
enlargement, 
of  a  school- 
house  erected 
by  testator,  and 
united  to  the 
National 
Society  for 
Promoting  the 
Education  of 
the  Poor. 


3.  And  do  and  shall  apply  the  dividends  or  annual  produce 
of  the  said  sum  of  1,500Z.,  when  so  invested  as  aforesaid,  in  and 
towards  the  maintenance,  and  also,  if  necessary,  in  the  repairs  or 
enlargement  of  the  present  school-house  erected  by  me  in  the 

parish  of ,  which  I  do  hereby  direct  shall  always  be  united  to 

the  National  Society  for  Promoting  the  Education  of  the  Poor  in 
the  Principles  of  the  Established  Church  throughout  England  and 
Wales,  and  shall  be  conducted  in  conformity  with  the  principles 
of  that  institution,  and  towards  the  advancement  of  its  ends  and 
designs,  and  to  be  generally  applicable  to  further  this  object  as  my 
said  trustees  for  the  time  being  shall  deem  most  advisable. 


Donation  to  be         4^    ^j^j^    j^   jg    ^^  WISH   AND   EARNEST   DESIRE   that  this   my 

denommated  .' 

the  '♦  Donor's     donation    for   ever  afterwards    be   denominated  the  *'  (testator's 

Charity."  s     ,       •       „ 

name)  chanty. 


Bequest  of  100/. 
to  be  invested 
in  8tr>ck,  and 
the  dividends 
exjiended  in 
bread,  to  be 
distributed 
weekly  in 
penny  loaves. 


5.  I  ALSO  GIVE  AND  BEQUEATH  unto  the  Said  (trustees)  the 
further  sum  of  100/.  sterling  (free  from  all  legacy  duty),  upon 
TRUST  that  they,  or  the  survivor  of  them,  his  executors  or  ad- 
ministrators, or  other  my  trustees  for  the  time  being,  do  and  shall 
invest  the  same  in  like  manner  as  hereinbefore  mentioned  respecting 
the  said  sum  of  1,500/.,  and  apply  the  dividends  and  annual  pro- 
duce thereof  in  the  purchase  of  bread,  which  I  hereby  direct  shall 
be  distributed  in  penny  loaves,  by  the  minister  and  churchwardens 

of  the  said  parish  of for  the  time  being,  immediately  after 

divine  service  on  every  Sunday  morning  throughout  the  year, 
to  such  poor  persons  as  the  said  minister  and  churchwardens  shall 
consider  most  deserving  of  the  same. 
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6.  I  ALSO  OIVB   AKD  BBQUBATB  WltO  the  Mid  (trustees)  tho  WtUM. 

fttrther  ran  of  350/.  ftorling,  UPOir  trust  that  they,  or  the  tur-  ju  xxilL 
vtTor  of  them,  his  executors  or  adminutrators,  or  other  my  trosteea       If^ 

for  the  time  being,  do  and  Hhall  invest  the  Mune  in  like  manner  as  'M"'!''|^ 

hereiobefore  directed  respecting  my  other  charitable  bequests,  and  tohtC 

apply  the  diTideods  and  annual  produce  thereof  in  maintaining,  /« 


upholding  and  repairing,  and  also,  if  necessary,  in  enlarging  the 

scTeral  almshouses  in  the  said  parish  of [Hbbb  insert  short  2!^!^  ^i* 

gattml  description  qftks  aimshouses],  so  and  in  such  manner  as  that  tb«  dwiimti» 
the  same  may  from  time  to  time  and  at  all  times  for  ever  hereafter,  ImtSg  « 
be  kept  in  proper  and  tcnantoblc  repair.  (6) 


7.  I  ALSO  GIVE  AND  BEQUEATn  unto  the  said  (trustees)  th«|^^J2tol 
further  ram  of  250/.  sterlinir,  upon  tkl'.st  that  they,  or  the  sur-  "od  Um 

^^  .  dividmida 

viTor  of  them,  his  executors  or  administrators,  or  other  my  trustees  ap|>fi«d  b  Um 
for  the  time  being,  do  and  shall  invest  the  same  in  like  manner  as  |;y,|[{^  |,  ^ 
hereinbefore  directed  respecting  my  said  other  charitable  bequests,  ^'**^*^J* 
and  shall  lay  out  the  dividends  and  annual  produce  thereof  in  the  <Uj. 
porehase  of  blankets,  to  be  distributed  by  the  minister  and  church- 
wardens for  the  time  being  of  the  said  parish  of ,  on  Christmas- 
day  in  erery  year,  amongst  such  poor  persons  as  the  said  minister 
and  churchwardens  shall  consider  most  deserving  of  the  same. 

8.  I  ALSO  GIVE  to  the  Society  for  the  Promotion  of  Christian  B«ia«te  tl 
Knowledge  the  sum  of  500/. ;  to  the  Society  for  the  Propagation  mdt  to  ih« 
of  the  Qoepel  in  Foreign  Parts,  the  like  sum  of  500/.  sterling ;  and  Jj^tiwrf 
also  to  the  Infirmary  at the  like  sum  of  500/.  sterling.     And  S'^^'^jj^. 

I  DIRECT  that  the  said  three  several  legacies  so  bequeathed  by  me  Um  aoaittyfcr 
as  last  aforesaid,  shall  be  re^Motively  paid  to  the  treasurers  for«rtiMOiMHia 
the  time  being  of  the  soTenl  sodeties  or  institutions,  and  beJ^^TtTM"^* 
applied  to  the  general  purposes  thereof  respectively.  MnMy. 

9.  FrOYIDBD  ALWATl,  AND  I  HBRBBT  FURTHER  DIRECT,  that  Dinctks.  IkM 

in  case  my  personal  estate  should  prove  insufficient  to  pay  all  my  i^fnj  m^  ^ 
charitable  bequests  in  full,  then,  and  in  such  case,  the  said  three ! 
several  charitable  lugnnies  lastly  hereinbefore  bequeathed*  shall  H* 


{h)  Tbat  a  bsqmrt  of  s  som  of  iboimj  to  rrpair  or  rebotld  pssaiBi^  wbioh  I^imIM 
are  sirasdj  in  laoflauun  U  vobd :  (tse  amte,  p.  7^3,  u.) 
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abate  rateably  and  in  proportion  with  each  other,  so  as  to  make 
No.  XXIII.    up  such  deficiency,  without  any  prejudice  to  the  other  legacies, 
hereby  given,  and  which  I  hereby  declare  shall  be  entitled  to 
priority  in  payment,  (c) 


Will, 

bequeathing 

Sums  of  Money 

to  be  invested 

in  Stock 

for  Charitable 

Purposes. 

abate 

proportionably, 
80  as  not  to 
prejudice  the 
preceding 
bequests. 

Abatement  of 
legacies. 


Priority  in 
time  of  payment 
will  not  prevent 
the  legacies 
from  abating. 


Rule  as  to 
aliatement  holds 
only  as  between 
volunteers. 


(c)  In  case  the  assets  are  suflScient  to  pay  the  debts  and  specific  legacies,  but 
not  the  general  legacies,  the  latter  will  be  subject  to  abatement  in  equal  pro- 
portions, and  the  executor  cannot,  as  in  the  case  of  debts,  show  any  preference 
to  any  one  legatee  over  another,  or  even  give  himself  a  preference  with  regard 
to  his  own  legacy,  but  all  must  abate  equally :  (Toll.  Exors.  347  ;  Wms.  Exors. 

972,  2nd  edit.)  But  a  specific  legatee  does  not  abate  in  proportion  with  the 
other  legatees  (Brown  v.  Allen,  1  Vern.  31)  ;  still,  it  seems  that  if  a  testator 
were  to  bequeath  specific  legacies,  and  also  general  pecuniary  legacies,  and  to 
direct  that  such  pecuniary  legacies  should  come  out  of  all  his  personal  estate,  or 
words  tantamount,  then,  if  there  should  turn  out  to  be  no  other  personal  estate 
than  the  specific  legacies,  they  would  be  construed  to  have  been  intended  to  be 
subject  to  those  which  are  pecuniary ;  otherwise  the  bequest  to  the  pecuniary 
legatees  would  be  nugatory :  (Sayer  v.  Sayer,  Pre.  Cha.  393 ;  Wms.  Exors.  972, 

973,  3nd  edit.  But  a  residuary  legatee  has  no  call  upon  particular  general 
legatees  for  an  abatement  (Fonnereau  v.  Poyntz,  1  Bro.  C.  C.  487  ;  1  Rop.  Leg. 
355,  2rd  edit.)  ;  his  only  claim  being  upon  the  surplus  after  all  such  legacies 
shall  have  been  discharged. 

The  circumstance  of  some  of  the  legacies  having  a  priority  in  time  of  payment 
will  have  no  effect  upon  the  rule  as  to  all  abating  equally  where  the  assets  are 
deficient,  for  the  court  has  disclaimed  laying  weight  on  particular  words,  as 
imprimis,  or  in  the  first  place,  or  a  direction  as  to  the  time  of  payment  {Lewis  v. 
Lewis,  2  Ves.  415),  as  that  one  legacy  shall  be  paid  in  three  months,  another  in 
six,  and  another  in  twelve  months :  in  case  of  a  deficiency  of  all  assets,  all  must 
abate  in  equal  proportions  (Blower  v.  Morrct,  4  Ves.  421) ;  for  such  directions 
mark  only  the  order  in  which  it  occurred  to  the  testator  to  name  the  objects  of 
his  bounty,  and  affords  no  evidence  whatever  that  when  the  time  of  payment 
arrives  all  are  not  to  be  paid  equally,  and  are  therefore  perfectly  consistent  with 
the  presumed  intention  that  all  shall  be  equally  paid  in  their  order :  (Johnson  v. 
Child,  4  Hare,  87.) 

The  rule  with  respect  to  abatement  holds  only  as  between  volunteers,  for  if 
there  be  any  valuable  consideration  for  the  testamentary  gift,  as  where  a  general 
legacy  is  given  in  consideration  of  a  debt  owing  to  the  legatee,  or  of  the  relin- 
quishment of  a  right,  claim,  or  interest  upon  the  testator's  estate,  as  a  right  of 
dower,  for  instance  (Davenhill  v.  Fletcher,  Ambl.  444),  such  legatee  will  be 
entitled  to  a  preference  of  payment  over  the  general  legacies,  which  are  mere 
bounties  (Tr.  Eq.,  B.  4,  pt.  1,  ch.  2,  s.  2 ;  Wms.  Exors.  976,  2nd  edit.) ;  and 
this  advantage  extends  to  the  entire  legacy,  although  it  should  exceed  the  value 
of  the  right  or  interest  relinquished  by  the  legatee  :  (Davenhill  v.  Fletcher,  sup.) 
But  it  is  requisite  that  the  right  relinquished  should  be  an  actual  subsisting 
right  at  the  time  of  the  testator's  death ;  and  such  as  might  be  enforced  against 
him  ;  therefore,  where  a  testator  bequeathed  to  certain  creditors  who  had  accepted 
of  him  a  composition  of  ten  shiUings  in  the  pound,  sums  equal  to  the  residue 
of  their  debts,  it  was  held  that  the  sense  of  moral  obligation  which  had  induced 
this  act,  did  not  confer  on  the  legatees  any  superiority  of  claim  over  the  other 
legatees:  (Coppin  v.  Coppin,  2  P.  Wms.  292.) 

As  between  volunteers,  the  particular  object  for  which  a  legacy  is  given  will 
afford  no  ground  for  its  not  abating  equally  with  the  rest  upon  a  deficiency  of 
assets.  Thus,  legacies  to  executors  for  their  care  and  trouble  (Heron  v.  Heron, 
2  Atk.  121),  or  to  friends  for  the  purchase  of  mourning  rings  (Apreece  v. 
Apreece,  1  Ves.  &  Bea.  364),  or  to  servants  (Wms.  Exors.  978,  2tid  edit.),  or  to 
charities  {Bishop  of  Peterborough  v.  Mortlock,  1  Bro.  C.  C.  566),  are  not  to  be 
I>referred  to  any  other  legacies  ;  neither  is  the  wife  or  child  of  a  testator  in  any 
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10.  PuOTiDRi)  ALSO,  tliU  10  oiM  dttt  |»jinent  and  tatUfactkw       Wiua 
or  all  my  Mud  clmriublo  b«qo6tta.  anj  ovcqduti  of  my  said  penomd    n*.  XXIIL 
eatat«  aball  remain,  then  and  in  such  caae,  I  oiV£  and   be-        j^ 
QUKATH    all    such    residue   of   my   said    personal    estate  "Oto^JJj^J**^ 
{eMcuiors),  (</)  whom  I  hereby  api)oint  joint  executors  of  this  my  i»  *•  imiM 

W  oWflS 


bcMar  pnAeuBsat  than  s  mere  ttimnf^rr  in  rrtpect  of  abatrmeot :  (Blow^  r. 
Jtforritt.  t  Ves.  sen.  430.)    And  %n  annuity  charReable  on  the  personal  ertate  is  B«i<lw>.  if  aaj, 
a  gMMnl  Icncy,  and  nost  abat«  with  the  rest  of  the  general  lefpOeM  :  (Hmmt  «>  «**><«». 
T.  JMbMf  dk.  3  Atk.  093.)  li.T"'' 

But.  DOtyhhstindfaK  lay  directions  by  a  teatatorwHh  respect  to  p>wri^iallw~ 

tbM  of  paynMnt  of  tagacMS,  it  will  be  insoffloieiit  to  prevent  such  legaoaafkon  

abating  pioportioiiaDy  with  other  ffOMfal  Wiaeias  upon  a  deficiency  of  assets,  a  ^J^^^ 
laalator  may.  — »TtMMesa.  if  be  osaa  audi  expressions  as  leare  no  doubt  as  to  his  ^^^^^ 
intent,  Rire  one  general  legatee  a  preference  orer  another,  as  well  in  amount  as  _,j,^  ^ 
in  the  time  of  payment :  {Levim  v.  Lntim,  np.)    As,  for  example,  in  the  ease  of  j^^^^ 
JfarsA  v.  Evan*  (l  P.  Wms.  66h),  where  a  testetor  gave  legacies  to  his  two  sons  '^ 
and  bis  daughter*,  with  a  proviso  that  if  the  assets  should  liidl  short  for  the  satis- 
faction of  those  legacice,  hu  daughter  should,  notwithstanding,  be  paid  her  full 
legacy,  and  the  abatsmeot  be  borne  proportionally  by  the  legacies  of  the  son  only. 

Uut  to  confer  this  priority,  the  terms  of  the  will  musk  be  clear  and  unequivocal ;  To  ooofer  a 
for.   if  the  expressions  are  ambiguous,  and  do  nut  mark  with  certaiotr  the  priority,  iIm 
tor's  intent,  no  such  priority  will  he  allowed.     Hence,  it  is  not  sufficient  »"j^»  "^»^ 
a  testator  givee  a  direction  as  to  a  general  legacy  to  his  wife,  that  it  shall  *'"  "'°7  ** 


be  paid  uMMdMfeir  after  his  death,  out  of  the  first  moneys  that  shall  be  received  !lZ,2^lL-i 
by  his  etaoatow  (ftoieer  t.  Morrett,  2  Ves.  sen.  240) ;  this  direction  will  give  ^ 
DO  priority  over  the  other  aeoenl  legatees.  And  where  a  testator  gave  his 
perMMMl  estate  to  cseeotors  u  the  first  place  to  pay  debts,  fboeral  and  tcsta- 
nentaiy  expsnsea  and  Isgades,  and  in  the  next  place,  three  legacies  to  B..  C, 
and  D..  vita  legal  intsNst  finr  three  months  after  his  death ;  and  afterwards  to 
raise  and  est  apart  three  earns  of  money  to  be  applied  as  therein  mentioned, 
0|>on  a  question  of  abatement,  the  court  declared,  upon  the  principle  before 
stated,  that  none  of  the  legacies  were  entitled  to  priority  of  payment,  and, 
therefore,  that  all  of  them  must  abate  proportionally :  (fic«s<oa  v.  BoolA, 
1  Madd.  ICI ;  Bop.  Leg.  360,  3rd  edit.) 

But  where  legaoas  are  charged  upon  or  made  payable  out  of  any  ^tedfled  As  to  Isgaehs 
fund,  then,  although  the  legatees  must  abate  amoof^  each  other  in  case  the  nwds  psjaUs 
Aind  should  prove  insoffident  to  pay  them  in  full,  they  will  in  no  wise  be  com-  <■>  rf* 
peUed  to  abate  with  the  general  legatees ;  and  in  this,  as  in  the  preceding  cases, 
the  teatator's  intent  is  the  pnuctple  bv  which  the  court  is  guided ;  for  it  is 
inferred,  that  a  teetator.  in  referring  to  tne  specific  parts  of  his  estate  for  pay* 
nent  of  particnlar  legadss,  intended  thoee  legacies  a  preference  to  others  be  had 
not  so  seoarsd :  (/fdsn  v.  Aetvm,  1  Mer.  178 ;  1  Hop.  Leg.  316,  3rd.  edit. : 
Wms.  Euis.  980,  and  edit) 

With  raspsflt  to  apeeiflo  legatees,  although  they  cannot  be  called  upon  to  As  i* 
abate  as  long  as  any  assets  not  specifically  osque^bed  remain  onapprophatad  ligiriw 
to  the  payment  of  debts,  stiU.  if  the  geowsl  assets  prove  insufficient  for  that 
purpose,  they  must  abate  in  proporttoo  to  the  value  of  their  individual  legadas 
(llrrmr  v.  Kdwifds,  3  Atk.  693  i  2  Fonbl.  Ko.  377  ;  I  Rop.  I«g-  2)3.  3rd  edit.; 
Wms.  Ksors.  9«u,  9»t.  3od  edit.) ;  forthough  not  liable  to  abate  with  general 
legatees,  still,  where  the  genaml  aaeete  prove  dcficien^  spooiflc  Isgstees  ars  Uabia 
to  abate  amongst  each  other  {Robrri$  v.  Poroel«  4  Ves.  160)|  otherwies.  soasa 
ooearoMMof  the  spssiflekgatces  might  be  called  upon  to  oontcibuto  mors  than 
a  ioak  proportion,  aad  tkas  ooofer  an  unfair  praferenee  upon  the  other*.  aU  of 
whom  are  equally  bound  to  sustain  their  poriioos  of  the  charge. 

((/)  In  ortler  that  an  executor  n^  ho  entitled  to  the  rcaidue.  it  is  ntcsssaiy.  i*ssiaHsea. 
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Wills.       will,  for  their  sole  and  absolute  use  and  benefit.     [Add  power  to 
No.  xxiii.    give  receipts,  ut  ante,  No.  VIII.,  clause  6,  p.  664.] 

Will 

hequeathiTiff        H*  PROVIDED  ALWAYS,  that  whenever  the  said  trustees  hereby 

tobeinvesi^  appointed,  or  any  trustees  to  be  appointed  as  hereinafter  mentioned, 

»■«  Stock      shall,  by  death  or  any  other  cause  whatever,  be  reduced  to  the 

fffr  Charitable  I  „    ,  ,  ,  i  •  ,  , 

Purposes,  number  or  three,  or  any  lesser  number,  then  and  m  such  case,  the 
trustees  or  trustee  of  this  my  will  for  the  time  being,  or  the  execu- 
tors or  administrators  of  the  last-acting  trustee  or  surviving  trustee 
thereof,  shall,  by  writing  under  their  hands  and  seals,  or  hand  and 
seal,  appoint  some  other  fit  persons  as  trustees  in  the  place  of  such 
trustees  so  deceased,  or  ceasing  to  act  as  such  as  aforesaid,  so  and 
in  such  manner  as  shall  make  in  the  whole  the  number  of  six 
trustees;  which  said  newly-appointed  trustees  shall,  immediately 
upon  being  so  appointed,  become  and  be  joint  trustees  with  the 
said  surviving  or  continuing  trustees,  and  have  the  same  powers 


Stat.  1 1  Geo.  4 
&  1  Will.  4, 
c.  40. 


After  Ist 
September, 
1830, 

executors  to  be 
deemed  to  be 
trustees  for 
persons  entitled 
to  any  residue, 
under  the 
Statute  of 
Distributions, 
unless  otherwise 
directed  by  will. 

Not  to  affect 
rights  of 
executors  when 
there  is  not 
any  person 
entitled  to  the 
residue. 


either  that  it  should  be  expressly  bequeathed  to  him,  or  that  the  will  should 
contain  some  expressions  by  which  such  intent  may  reasonably  be  inferred. 
Formerly,  the  law  was  otherwise ;  and,  as  the  whole  personal  estate  vested  in  an 
executor  by  virtue  of  his  office,  it  was  considered  that  the  surplus  which  remained 
after  payment  of  funeral  and  testamentary  expenses,  debts,  and  legacies,  he  was 
entitled  to  retain  as  his  own  absolute  property.  But  by  the  statute  1 1  Geo.  4 
and  1  Will.  4,  c.  40,  unless  it  shall  appear  by  the  will  that  the  executors  were 
intended  to  take  the  residue  beneficially  then,  they  will  now  take  it  merely  as 
trustees  for  the  next-of-kin. 

All  the  questions,  which  proved  such  an  ample  sotirce  of  litigation,  were  set 
at  rest  by  the  statute  11  Geo.  4  &  1  WUl.  4,  c.  40,  which  after  reciting  that 
"  testators  by  their  wills  frequently  appoint  executors,  without  making  any  express 
disposition  of  the  residue  of  their  personal  estate,  and  whereas  executors  so 
appointed  become  by  law  entitled  to  the  whole  residue  of  such  personal  estate ; 
and  Courts  of  Equity  have  so  far  followed  the  law  as  to  hold  such  executors  to 
be  entitled  to  retain  such  residue  for  their  own  use,  unless  it  appears  to  have 
been  their  testator's  intention  to  exclude  them  from  the  beneficial  interest  therein, 
in  which  case  they  are  held  to  be  trustees  for  the  person  or  persons  (if  any)  who 
would  be  entitled  to  such  estate  under  the  Statute  of  Distributions,  if  the  testator 
has  died  intestate :  and  whereas  it  is  desirable  that  the  law  should  be  extended 
in  that  respect,"  proceeds  to  enact,  "  that  when  any  person  shall  die  after  the  first 
day  of  September  next  after  the  passing  of  this  act,  having  by  his  or  her  will, 
or  codicil  or  codicils  thereto,  appointed  any  person  or  persons  to  be  his  or  her 
executor  or  executors,  such  executor  or  executors  shall  be  deemed  by  Courts  of 
Equity  to  be  a  trustee  for  the  person  or  persons  (if  any)  who  would  be  entitled 
to  the  estate  under  the  Statute  of  Distributions,  in  respect  of  any  residue  not 
expressly  disposed  of,  unless  it  shall  appear  by  the  will,  or  any  codicil  thereto, 
the  person  or  persons  so  appointed  executor  or  executors  was  or  were  intended 
to  take  such  residue  benefically." 

And  by  the  second  section  it  is  further  provided  and  enacted,  "That  nothing 
herein  contained  shall  affect  or  prejudice  any  right  to  which  any  executor,  if 
this  act  had  not  been  passed,  would  have  been  entitled,  in  cases  where  there  is 
not  any  person  who  would  be  entitled  to  the  testator's  estate  under  the  Statute 
of  Distributions,  in  respect  of  residue  not  expressly  disposed  of." 
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and  MtthoritaM  to  all  inteoto  and  porpotes  m  if  tbcj  had  been      Wnju. 
originaUjr  appointed  truiteee  by  thit  mj  will     And  no  triuteoa    Xo.  xxiiL 
hereby  appointed  or  to  be  appointed  as  aforeiaid  shall  be  responsible        j^ 
for  tha  aetiy  deeds  or  de&olts  of  any  co-trustee  or  co-trostees,  nor  ^''F'j[W[i| 
for  mooeje  reottved  in  which  they  shall  join  only  for  conformity ;   is  ulmmiai 
nor  be  aooountable  for  the  insuflScienoy  of  any  banker,  broker,  y^  fikmti^k 


attorney,  solicitor,  or  other  person  whomsoever  with  whom  any  of  the  ^^r"*^ 
•aid  tmet  moneys  may  be  deposited  for  safe  custody,  or  otherwise ; 
or  who  may  receive  the  same  in  the  course  of  the  execution  of  the 
aCHreiaid  Crusts ;  nor  for  any  other  loss  or  damage  that  may  happen 
to  all  or  any  part  of  the  said  trust  moneys  and  premises,  unless 
through  the  wilful  default  of  such  trustees  respectively.  And  that 
every  present  and  future  trustees  or  trustee  shall  or  may,  out  of 
the  tmst  moneys  which  siiall  come  to  their  respective  hands, 
reimburse  themselves  and  each  other  all  such  costs,  charges  and 
expenses  as  they  shall  respectively  have  sustained,  disbursed,  or 
been  pot  unto,  in  or  about  the  execution  of  the  aforesaid  trusts 
or  in  relation  thereta  [Add  clause  of  revocation,  ut  ante.  No.  L, 
clause  13,  p.  640. J 

Iir  WITMSBS,  &C. 
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WILL,  CONTAINING  BEQUESTS  TO  SEVERAL  CHARITIES 
THEREIN  ENUMERATED.  CERTAIN  PECUNIARY  LEGACIES 
BEQUEATHED  IN  A  PRECEDING  PART  OF  THE  WILL  ARE 
CHARGED  UPON  THE  REAL  IN  AID  OF  THE  PERSONAL 
ESTATE,  THE  CHARITABLE  LEGACIES  BEING  CHARGED 
EXCLUSIVELY  UPON  THE  PERSONAL  ESTATE,  WITH  A 
DIRECTION  THAT  THEY  ARE  NOT  TO  ABATE  IN  PROPOR- 
TION WITH  THE  PECUNIARY  LEGACIES,  IN  CASE  OF  A 
DEFICIENCY  OF  ASSETS. 


1.  Charge  of  pecuniary  legacies   on 

the  real  in  aid  of  the  personal 
estate. 

2.  General  bequest  to  several  charities. 

3.  To  the  Infirmary  at  A.,  lOOl. 

4.  To  the  Eye  Infirmary  at  the  same 

place,  lOOZ. 

5.  To  the  Dispensary,  \00l. 

6.  To  the  School  for  the  Instruction 

of  the  Blind  at  A.  lOOl. 

7.  To  the  School  for  the  Instruction 

of  the  Deaf  and  Dumb  at  B., 
lOOZ. 

8.  To  the  Refuge  for  the  Destitute, 

100/. 


9.  To  the  British  and  Foreign  Bible 
Society,  lOOZ. 

10.  To  the  London  Missionary  Society, 

500/. 

11.  Direction  that  the  legacies  shall  he 

paid  to  the  respective  treasurers 
of  the  several  charitable  institu- 
tions. 

12.  Direction      that     the    charitable 

legacies  shall  be  paid  exclu- 
sively out  of  the  personal  estate, 
and  that  they  shall  not  abate  in 
proportion  with  the  pecuniary 
legacies  in  case  of  a  deficiency  of 
assets. 


Charge  of 
pecuniary 
legacies  on  the 
real  in  aid  of 
the  personal 
estate. 


[Commence  t/Ji7/,  ut  anicy  No.  L,  clause  1,  p.  632.  Insert 
ALSO  bequest  of  pecuniary  legacies ,  ut  ante.  No.  XV.,  clause  2,  et 
seq.,  p.  705.] 

1.  And  I  hereby  charge  all  my  real  estates'  with  the 
payment  of  all  the  aforesaid  legacies  in  aid  of  my  personal 
estate. 


O0V¥BTAJiOIifO.  785 


a.  And  I  ALAO  oiT«  ahd  biqifbatb  the  Mreml  MnM  of      Wu«. 
iiMNMj  liereiiuift«r  mentioood,  to  the  Mrend  charitable  jnrft»tiani    v*.  xxiv. 
htnitmhtr  named  (that  ia  to  mj)  :  i^ 


3.  To  the  Infirmary  at  A ,  the  aom  of  100^  sterling. 

CUHUm. 

4.  To  the  Eye  Infirmary  at  the  same  place,  the  8um  of  100/. 

tftcrliog. 

TolMuiflnMfy 

5.  To  the  Public  Dispenaaij  at  the  lame  place,  the  smn  of^^^^^^^^ 
100^  sterling.  laAmuj  si 

lOOL 

6.  To  the  School  for  the  Instruction  of  the  Blind  at  A ,  To  tiv 

the  sum  of  100/.  sterling.  loot'""^' 

To  Um  School 

7.  To  the  School  for  the  Instruction  of  the  Deaf  and  Dumb,  at  {^.t'^tion  of 

B ,  the  sum  of  lOOi  sterling.  «»>•  Blind  .» A. 

*  ^  loot 

ToUwScJMMl 

8.  To  the  Refuge  for  the  Destitute,  at  E ,  the  sum  of  lOOt  «»  u» 

sterling.  tJMDMfMid 

Dumb  at  B. 

loot 

9.  To  the   British  and  Foreign   Bible   Society,  the  som  ofToUMihAfa 

lOOi  ..erUDg.  ^^  ,^ 

To  Um  Britkh 

10.  To  the  London   Missionary    Society,   the    sum  of  500/.  »ai  FenigB 
sterlmg.  loot 

ToUw  LMdan 

11.  And   I   HSBBBT   DIRBCT,  that    all    such   last-mentioned  ^I^^^ZtoL 
legadea  shall  be  pud  by  my  ezecators  hereinafter  named,  clear  Dtmiioa  tiut 
of  all  legacy  duty,  to  the  several  treasurers  for  the  time  being  of  p^vetiM 
the  said  scTeral  charitable  institutions.     AxD  1  further  direct  T>*^**  . 


that  the  receipt  or  receipts  of  the  respective  treasurers  for  the  time  ^« ' 
being  of  the  said  several  charitable  institutions,  shall  be  an  effcc-  trmintim 
tual  discharge  to  my  sud  executors  paying  the  same  for  so  much 
money  as  in  such  receipt  or  receipts  shall  be  expressed  to  have 
been  received,  and  shall  effectually  exonerate  my  said  executors 
from  all  resiwnsibility  with  respect  to  the  application  thereof. 

12.   AxD  I   IIEREBT   FURTHER   DIRECT,  that  all  the  abovo- !*««»•  «*■» 
mentioned  charitable  legacies  shall  be  paid  exdui»ivcly  out  of  my 
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be  paid 

exclusively  out 
of  the  personal 
estate,  and  that 
tb«7  shall  not 
abate  in 
proportion  with 
the  pecuniary 
legacies  in  case 
of  a  deficiency 
of  assets. 


personal  estate,  and  shall  be  paid  in  preference  to  the  several 
pecuniary  legacies  hereinbefore  bequeathed,  and  shall  not  be  liable 
to  abate  in  proportion  with  such  legacies  on  a  deficiency  of  assets, 
but  shall  be  fully  paid  and  discharged  before  any  other  legacy  or 
legacies  whatsoever.  («)  [Add  clause  appointing  executor s^  and 
clause  of  revocation,  ut  ante,  No.  L,  clauses  12  and  13,  p.  639.] 

In  witness,  &c. 


Practical  («)  In  bequests  to  charitable  uses  it  will  often  be  advisable  to  give  them  a 

suggestions.  priority  in  payment  over  other  legacies,  and  also  to  direct  that  they  shall  be 
paid  exclusively  out  of  the  personal  estate ;  for  legacies  to  charities  abate  in 
proportion  with  other  legacies  in  case  of  a  deficiency  of  assets  (^Attorney- 
General  v.  Robins,  2  P.  Wms.  23),  and  can  neither  be  paid  out  of  real  estates 
charged  with  the  payment  of  legacies,  nor,  as  we  have  previously  noticed,  will 
assets  be  marshalled  in  favour  of  charitable  bequests  ;  so  that  where  the  real 
estate  is  charged  with  the  payment  of  legacies,  but  there  is  no  direction  that  the 
charitable  legacies  shall  be  paid  exclusively  out  of  the  personal  estate,  the  other 
legatees  will  be  entitled  to  come  first  upon  the  general  personal  estate  pari  passu 
with  the  charity  legatees,  and  then  to  resort  to  the  real  estate  to  make  up  what 
the  personal  estate  shall  prove  insuflScient  to  satisfy ;  whereas  the  charity  legatees 
will  neither  be  entitled  to  come  upon  the  real  estate,  nor  to  throw  the  other 
legacies  upon  that  fund  in  aid  of  the  personal  estate,  which  is  the  only  fund  out 
of  which  the  charitable  legacies  can  be  paid. 
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No.  XXV. 


CLAUSES  BY  WHICH  THE  SUM  OF  3,500/.  IS  BEQUEATHED  FOR 
THE  PURPOSE  OF  REPAIRING  A  SCHOOL-HOUSE.  AND 
RESIDENCE  FOR  THE  MASTER.  AND  FOR  SUPPLYING 
BOOKS  FOR  THE  SCHOLARS,  AND  IN  AUGMENTATION  OF 
THE  SCHOOLMASTER'S  SALARY.  AliJO,  A  BEQUEST  OF  600/. 
UPON  TRUST,  TO  INVEST  THE  CAPITAL  IN  THE  FUNDS, 
AND  APPLY  THE  SAME  IN  PLACING  OUT  POOR  CHIL- 
DREN AS  APPRENTICK^.  ALSO.  A  BEQUESl'  OF  1.500/.  FOR 
THE  BENEFIT  OF  A  MECHANICS'  INSTITUTE,  THE  CAPITAL 
TO  BE  INVESTED  AS  A  SEPARATE  AND  PERMANENT  FUND, 
TO  BE  CALLED  AFTER  THE  DONOR'S  NAME,  AND  THE 
INCOME  APPUED  FOR  THE  PURPOSES  OF  THE  INSTITUTION. 


I.  Recital  that  the  tobool-boaM  and 
other  buildingi  are  in  a  niinoos 
floodition.  and  bMoett  of  3,500/. 
upon  the  trusta  tDcreinaftcr  de- 
dared. 

9.  Traat  to  expend  any  sum  not 
exceeding  l.ooo/..  in  repairing 
or  rebnilmBg  the  pmniaea. 

3.  To  inveel  the  midae  of  the  on- 
apf*D|«iiled  eapdal  in  the 
funds. 


6. 


To  spply  the  diridendt  in  the  por- 
chaie  of  booka.  and  in  aogtnent*- 
taoD  of  the  income  of  the  master. 

Beqnest  of  600/.  upon  tmst,  to  inTeet 
the  capital  and  apply  the  incoins 
in  apprenticing  poor  children. 

Bequest  of  1,500/.  to  a  mechanica' 
institntoitlie  enpital  to  be  inreeted 
as  a  penasnent  fund,  to  be  called 
■ftar  the  donor's  name,  and  the 
{aeooM  to  be  applied  for  the  ob- 
jects of  the  inatitution. 


1.  WHERKAS  the  lobool-bousc  at  A ,  and  other  buildings  R«<td  Uwt  the 

thereunto  belonging,  ereet«d  ■ome  time  since  upon  certain  lands  aad  oUw 
which  had  been  duly  conveyed  for  that  purpose,  in  pursuance  of  ^"JJJJJJ,"''' 
the  statute  in  sueh  ease  made  and  provided,  having  become  dilapi-  f°^*^**' 
dated  and  ruinoii%  and  the  fVuds  given  for  the  endowment  thereol  a.M)0L  m« 
being  wholly  inadequate  for  the  purpoee  of  upholding  and  main- 
taining the  Mune,  I  do  bxbkbt  oiye  akd  bsqueatd  unto  («u 
tnuUet)  the  sura  of  Z^OOL  sterling,  free  from  all  legacy  daty,  to 
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Clause  hy  which 

a  Sum  is 

bequeathed  for 

Repairing 

School-house 

and  Residence, 

4-c. 

Trust  to 
expend  any 
sum  not 
exceeding 
1,000/.  in 
repairing  or 
rebuilding  the 
premises. 


HOLD  the  same  unto  the  said  (trustees),  their  executors,  adminis- 
trators and  assigns,  upon  the  trusts  hereinafter  declared  ;  (that  is 
to  say,) 

2.  Upon  trust  that  the  said  (trustees),  or  the  survivors  or 
survivor  of  them,  his  executors  or  administrators,  or  other  ray 
trustees  or  trustee  for  the  time  being,  do  and  shall,  out  of  the  said 
sum  of  3,500Ly  lay  out  and  expend  any  sum  or  sums  of  money,  not 
exceeding  in  the  whole  the  sum  of  1,000/.  in  amending,  rebuilding 
or  enlarging  the  said  school-house,  and  the  residence  of  the  master* 
or  any  other  buildings  on  the  premises  connected  therewith  and 
belonging  to  the  said  school. 

To  invest  the  3.  And  ALSO  DO  AND  SHALL  lay  out  and  invest  the  surplus  of 
unappropriated  the  Said  sum  of  3,500Z.  in  the  purchase  of  parliamentary  stocks  or 
capital  in  the     f^ntjg  of  Great  Britain,  in  the  names  of  my  said  trustees  for  the 

time  being,  and  do  and  shall  alter  such  investments  whenever  they 

may  think  proper  so  to  do. 

To  apply  the  4.  And  DO  AND  SHALL  pay  and  apply  the  dividends  and  annual 
purchase  of  produco  thereof  in  the  purchase  of  such  books,  stationery,  and  such 
augmentation  Other  materials  as  may  be  required  by  the  free  scholars  at  the 
of  the  inconae  of  gj^j^  school ;  and  shall  pay  and  apply  the  residue  in  augmentation 

of  the  salary  or  stipend  of  the  master  of  the  said  school  for  the 

time  being,  for  ever. 

5.  I  ALSO  GIVE  AND  BEQUEATH  unto  the  said  (trustees)  the 
further  sum  of  5001.  sterling,  free  from  all  legacy  duty,  upon 
TRUST  that  they,  or  the  survivors  or  survivor  of  them,  his  executors 
or  administrators,  or  other  the  trustees  or  trustee  for  the  time  being 
of  this  my  will,  do  and  shall  invest  the  same  in  like  manner  as 
hereinbefore  directed  respecting  the  unapplied  residue  of  the  said 
sum  of  3,500Z.,  and  apply  the  dividends  and  annual  produce  thereof 
in  placing  out  or  apprenticing  to  some  trade,  business  or  employ- 
ment as  many  poor  children,  as  well  females  as  males,  as  the  nature 
of  the  said  fund  will  reasonably  permit. 


Bequest  of  500/. 
upon  trust,  to 
invest  the 
capital  and 
apply  the 
income  in 
apprenticing 
poor  children. 


Bequest  of  6.  I  ALSO  GIVE  AND  BEQUEATH  the  BUm  of  1,500/.  sterling  in 

mechanics'       aid  of  the  funds  of  the  Mechanics'  Institute  in  the  borough  of 
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A ,  which  I  direct  shall  be  paid  by  my  cxccutore  hereinarter      ^"^ 

DMned  to  the  treMurer  of  the  aaid  institute.      And  I  uebbby     x*.xxv. 
DIRECT  that  the  said  sum  of  1^00/.  shall  bo  invested  on  pemument  OtmthgmUdk 
security,  and  kept  qMut  as  a  fund  to  be  called  **  {dotun't  name)  j  *^^_ 
Fund,"  the  income  whereof  I  direct  the  managers  for  the  time  being    ,^y^*y 
of  the  mtid  institution,  annually,  and  not  by  anticipation,  to  apply  mtd  ffwfilirn, 
in  such  manner  as  they  may  deem  nioet  expedient  for  carrying  out         **" 
the  objects  and  design  of  the  said  institution.     [Inseut  power  to  j^^^j^ 
add  to  the  mamber  of  tnateei  when  reduced  to  three^  ut  ante,  Na  h'i^'il  ••  • 


XXIII.,  cUuse  U,  p.  7G2.]  to  b«  «dM 

itob* 
fvtka 
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MISCELLANEOUS  FORMS  OF  PECUNIARY  LEGACIES,  (a) 


1.  Bequest  of  a  legacy,  to  be  vested, 

and  payable  at  twenty-one,  but 
without  interest  in  the  mean- 
time. 

2.  Bequest    of   legacies   of   100/.  to 

each  of  children  of  testator's 
brother,  payable  at  twenty-one, 
with  interest  in  the  meantime  at 
4l.  per  cent. 

3.  Charge  of  legacies  on  the  real  in 

aid  of  the  personal  estate. 

4.  Bequest  of  a    legacy  of   1,000Z., 

payable  to  the  legatee,  with 
interest  in  the  meantime  at  4Z. 
per  cent.  Interest  during  his 
minority  to  be  applied  for  his 
maintenance,  &c. 

5.  In  case  of  first  legatee's  death  in 

testator's  lifetime,  the  legacy  to 
go  to  A.  B.,  payable  when  first 
legatee  would  have  attained 
the  age  of  twenty-one,  with 
interest  from  the  time  of  tes- 
tator's decease. 

6.  Bequest  of   legacies   to   each   of 

aaughters  of  testator's  brother, 
payable  to  them  on  their  day  of 
marriage. 

7.  During    minority    of   daughters, 

interest   at  4l.  per  cent,  to  be 

faid  to  their  father  or  guardian, 
n  case  of  no  parent  or  guardian, 
interest  to  be  applied  by  trus- 
tees. 


8.  On  daughters   attaining   twenty- 

one,  interest  to  be  paid  to  them. 

9.  Legacies  to   daughters  who  shall 

die  unmarried  to  sink  into  the 
residue. 

10.  Bequest  of  legacies  to  the  separate 

use  of  daughters  of  testator's 
deceased  sister. 

11.  Bequest   of   1,500Z.   and    interest 

at  4/.  per  cent,  to  trustees,  sub- 
ject to  power  of  appointment  of 
cestui  que  trust  (a  married 
woman.)  In  default  of  appoint- 
ment, trustees  to  invest,  and 
apply  the  income  for  her  sepa- 
rate use  for  her  hfe. 

12.  In   case    of   her  decease  without 

exercising  the  power  of  appoint- 
ment, upon  trust  for  persons 
entitled  to  testator's  personal 
estate  under  the  Statutes  of 
Distribution. 

13.  Proviso,    that    in   case   testator's 

estate  shall  prove  insufficient  to 
pay  the  whole  of  the  legacies, 
certain  legacies  shall  abate  so  as 
to  give  a  preference  to  certain 
other  legacies. 

14.  Bequest  of  legacies  of  100/.  and 

150/.  to  two  several  legatees,  to 
be  vested  immediately,  but  not 
payable  until  four  years  from 
testator's  decease,  with  interest 
in  the  meantime  at  4/.  per  cent. 


As  to  vested  (a)  Whenever  the  time  of  payment  of  legacies  is  to  be  postponed  to  some 

and  contingent    future  time,  as  until  the  legatees  arrive  at  a  certain  age,  or  at  any  other  stated 
legacies.  period,  it  is  important  to  ascertain  whether  the  testator  intends  such  legacies  to 

be  contingent  or  vested ;  as  in  the  former  instance,  the  legacies  will  fail  if  the 
legatees  die  before  the  time  of  payment,  whereas  in  the  latter  case,  although  the 
legatees  should  die  before  the  time  of  payment  arrives,  the  legacies  will  be 
vested  and  then  become  transmissible  to  their  personal  representatives. 
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15.  la  MM  o#  tit*  dMth  of  fHbcr  of 

Um  kntMt  in  laiUtor't  life- 
tiaic,  tb«  laiiadMbequcatbtd  to 
thMHiofO  their ehiMNO. 

16.  B«9iiMl  of  Irffmcin  of  %OO0L  to 

•Mb  of  totutur't  two  aopbowv, 
o«  their  ■ttuninK  twwHjooiMt 
with  eroM  limitatioDt  between 
them,  in  ease  of  either  djing 
under  tweoty^one. 

17.  If  both   teetator's  nephewt  die 

nader  twenty-one.  tbev  kipoiM 
to  KO  to  tectator's  brother. 

18.  IVnetece  to  inveet  until  lagaoM 

•hall  become  pejable,  and  apply 
the  inoome  in  niainU>nance  of 
le|[itoM  during  their  reepectiTe 
MiDoritaee. 

10.  PMrorofadruieement 

90.  Beqneet  of  legacies  to  all  the 
children  of  teetator'e  brother. 
I'nutec*  to  pey  the  leffMies  of 
lq;«tee»  nnder  twenty-one  or 
moBMTied  to  their  father.  In- 
demnitr  to  troeteee.  In  case 
of  Ikther'e  deeth,  trustees  to 
appty   kgadM   for    children's 


11.  Bequest  to  nephaws  and  aiaess, 
living  at  testator's  dicMSi,  who 
shall  attaia  twentyMNM,  or  die 
nnder  that  age  Imvinn  issue. 

23.  Trustees  to  iuTest  during  minority, 

•ad  apply  income  in  mainte> 
nanee,  &o.,  of  minors.  Power 
of  adrancement. 

S3.  Ph>viso  for  substituting  the  issoa 
of  children  dying  in  testator's 
lifetime,  or  without  acquiring  a 
rested  interest. 

24.  Trastfor  grandsons  on  attaining 

the  age  of  twenty-one,  and 
danffhters  on  attaining  twenty- 
one  or  marriage. 

25.  IVustees  to  pay  income  of  pre- 

sumntiTe  snues  of  f(rand- 
chiloren  to  their  father  during 
their  respective  minorities. 

26.  In  ease  of  parent's  decease  during 

children's  minorities,  trustees 
to  spply  inoome  of  their  pre- 
sumptive shares  for  their 
benefit. 

27.  Grandsons  on    attaining  twenty- 

one  to  receive  the  inoome  of 
their  presumptive  shares. 


WaiA 
)I«.XXVL 


I.  I   GIVE   AND   BEQUEATH    uoto  {legatee's  name\  the  B«,i>«itora 
aum  of  500i!.  sterling,  to  be  reated  and  payable  to  him  upon  hia  ^Z,  sad 
atUuning  the  age  of  twenty-one  years,  but  without  any  interest  in  f^^****  ^ 
tho  metntiiDe.  vaheot  ioimii 

btbe 


la  aaaw  of  this  dascriplion,  the  legacy  being  vested  or  contingent  will  depend  WhM 
upon  wbalhsr  Ifaa  lagaqr  ia  to  lake  effect  upon  the  bappeniufi  uf  some  coutioKcnt  wQl 
ursail>arwbalbarthabsqMatisiiiMnadiate,  but  the  time  of  payment  only  is  to  be  wd  *hM 
dday^  Mlil  IImm  avMla  ahaD  taka  plaea.  In  th«  former  caM  the  Icgaej  wiU  eoBtincat. 
be  eontiagaat,  boeaaH  tha  time  of  payment  is  annexed  to  and  fbnaa  part  of  the 
substance  of  the  gift  (Kmiakt  v.  hmtgkt,  2  Sim.  &  Stu.  490 ;  Yomtg  r.  Maem» 
tosk,  1 3  Sim.  445),  but  in  the  latter  case  it  will  be  vested  ;  for  the  bequest  being 
immediate,  tho  poatponsisal  af  pMnaant  dJManaies  the  ttme  from  the  gift, 
which  no  longer  Cmim  ila  anMas^  the  legMj  being  MUum  m  ptttamti  sohtm- 
4mm  M/afars,  or  ia  olbM  watds,  tiba  gift  is  immediate  h  to  its  vrstion.  althoiiKh 
the  tiaM  of  its  suloysol  ia  ddlinid  to  some  future  period :  {FtkUcMer  v.  HoU 
UmpgwoHk,  stated  8  Vsa.  MS  {  t  WoM.  Exott.  881,  2nd  edit,  i  1  Hop.  Log.  557* 
4th  edit) 

Tha  Isgacgr  bsiag  to  lake  sflMk  at  a  fntara  time,  m  distingaiabad  from  tha  As  to  sm- 
Bostpoaamaat  of  the  payaMal  to  aaaa  Ibtore  tfaae,  will  reader  tt  aaaliaMlt  m 
for  axampK  when  a  taslalor  hsqawtba  lOoL  »>pioM  to  tha  two  chttdiaa  of 
J.  8.  at  tha  sad  of  laa  yaaia  ^W  hia  dsaaaaa,  aaeb  lagaoiM  wiU  ba  bald  la 
be  contingent,  and  if  the  Ingatssi  both  dta  vitbiB  tha  laa  years,  the  lugasiss 
will  fail  and  will  not  be  trsBiiniMihh  to  tbair  pwMnal  lepiaaMtatirai :  {C 
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Wills.  2.  1  GIVE  AND  BEQUEATH  unto  each  and  every  the  children  of 

No.  XXVI.  my  late  deceased    brother  (name),  the    sum   of  lOOZ.   sterling, 

Miscellaneous  *®  ^^  vcstcd  in  or  paid  to  them  respectively,  on  their  severally 

Forms 

of  Pecuniary . 

Legacies. 


Bequest  of 
legacies  of  lOOi. 
to  each  of 
children  of 
testator's 
brother,  payable 
at  twenty-one, 
with  interest  in 
the  meantime 
at  4?.  per  cent. 

Exceptions  to 
the  rnle  as  to 
legacies  being 
contingent, 
when 

bequeathed  to 
legatees  at  a 
future  period. 
First  exception. 


Second 
exception. 


When  the 
exception  will 
not  apply. 


Third 
exception. 


Exceptions  to 
the  role  with 


V.  Dee,  4  Salk.  414.)  A  legacy  may  also  be  contingent  on  account  of  the 
objects  being  only  ascertainable  at  some  particular  time,  as  the  time  of  division, 
or  answering  some  particular  description  at  some  future  period ;  as  where  a 
bequest  was  to  A.  to  be  paid  at  twenty-one  or  marriage,  with  interest  in  the 
meantime,  but  if  A.  died  before  twenty-one  then  the  bequest  was  to  go  over  to 
the  youngest  children  of  B.,  this  legacy  was  held  contingent  as  to  the  children 
of  B.,  and  to  vest  in  such  only  as  should  answer  that  description  at  the  time  of 
A.'s  death  under  twenty-one :  (Daniel  v.  Daniel.,  6  Ves.  297 ;  Grove  v.  Odell, 

1  Ball  &  B.  449.) 

The  rule  with  respect  to  a  legacy  being  construed  to  be  contingent  when 
bequeathed  to  one  at  a  future  time,  is  not  without  exceptions  ;  as,  first,  where 
a  person  bequeaths  a  legacy  to  a  person  on  his  attaining  a  certain  age,  and 
either  gives  him  the  immediate  interest,  or  directs  it  to  be  applied  for  his 
benefit,  the  legacy  will  not  be  contingent,  for  the  disposition  of  the  interest  will 
be  considered  a  sufficient  indication  of  the  testator's  intent  that  the  legatee  at 
all  events  should  have  the  principal,  and  on  these  grounds  the  legacy  will  be 
treated  as  vested  :  {Hanson  v.  Graham,  6  Ves.  236  ;  1  Rop.  Leg.  498,  3rd  edit. ; 

2  Wms.  Exors.,  889.)  But  in  order  that  provision  for  maintenance  may  aid 
the  construction  of  a  vested  interest,  it  must  be  co-extensive  with  the  full 
amount  of  interest  on  the  legacy:  {Vaudry  v.  Geddes,  1  Russ.  &  Myl.  203); 
and  payable  out  of  no  other  fund,  otherwise  such  provisions  will  Eifford  no 
ground  for  presuming  the  testator  intended  such  legacies  to  vest  before  they 
became  due.  To  raise  such  a  presumption,  also,  the  bequest  of  the  interest 
must  be  certain  ;  for  if  the  interest  be  as  uncertain  as  the  principal,  it  will  not 
convert  the  latter  into  a  vested  interest ;  consequently,  a  legacy  to  A.  when  he 
attains  twenty-one,  with  interest,  will  be  a  contingent,  and  not  a  vested  legacy : 
(Knight  v.  Knight,  2  Sim.  490,  1  Rop.  Leg.  578,  4th  edit.) 

The  exception  to  the  rule,  with  respect  to  contingent  legacies,  is,  when  the 
absolute  property  in  a  fund  is  bequeathed  in  fractional  interests,  in  succession  at 
periods  which  must  arrive ;  as,  to  or  in  trust  for  A.  for  life,  and  after  his  death 
to  B. :  (Davis  v.  Fisher,  5  Beav.  201  ;  see  also  Hammond  v.  Maule,  1  Coll.  281.) 

But  this  exception  will  not  apply  to  cases  where  the  principal  itself  is  not 
bequeathed  to  the  tenant  for  life  ;  for  if  the  tenant  for  life  has  only  the  interest 
or  income  bequeathed  to  him,  and  at  his  decease  the  principal  is  bequeathed 
to  another,  or  if  it  appears  from  the  general  context  of  the  will,  that  no  interest 
in  the  capital  was  designed  to  pass  until  the  determination  of  the  life  interest, 
the  gift  of  the  income  and  the  gift  of  the  principal  will  be  construed  as  distinct 
gifts ;  and  the  bequest  to  the  legatee  will  not  become  vested  until  the  life  interest 
is  determined :  (1  Rop.  Leg.  588,  4th  edit. ;  Watson  v.  Hayes,  5  Myl.  &  Cra. 
125.) 

The  third  exception  to  the  above  rule  is,  where  the  legacy  is  engrafted  by 
way  of  executory  bequest,  to  take  effect  on  a  contingent  event  defeating  the 
first  bequest;  as  where  personal  estate  is  bequeathed  to  A.,  and  if  he  shall 
have  no  child  who  shall  live  to  attain  the  age  of  twenty-one  years,  then  to  B.,  this 
interest  so  limited  to  B.,  although  treated  as  contingent  in  some  respects,  yet 
in  others  it  is  so  far  vested  in  him  in  right  as  to  be  transmissible  to  his  personal 
representatives,  the  interests  of  the  first  and  second  taker  being  considered  to 
vest  at  the  same  time,  The  consequence  is,  that  if  the  second  legatee  dies 
whilst  the  event  defeating  the  first  bequest  is  in  suspense,  his  representatives 
will,  notwithstanding,  be  entitled  to  it,  if  such  event  should  afterwards  take 
place :  (Rammell  v.  Gillow,  9  You.  &  Coll.  704  ;  Roberts  v.  Burder,  2  Coll.  130.) 

And  as,  on  the  one  hand,  the  rule  with  respect  to  contingent  legacies  has  its 
exceptions,  so,  on  the  other,  exceptions  are  not  wanting  to  the  rule  which  con- 
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■Maining  the  tgo  of  twenty-ooo  jtut,  bat  such  MTeral  lepunes,      Wnxa. 
natil  toeh  time  of  payment,  to  carry  interest  at  the  rate  of  4/.  for    No.  xxvi. 
overj  lOOi  by  the  year.  MittAimm 

3  AifD  I  DO  HEREBY  CHABOE  my  real  ertatee  and  hcrcdita-     u^HSm? 


N(MMi  M  HM 


a  \tpBj  M  vatlad  «hMM?«r  the  time  of  payment  it  distinct  from  the  tt* 
gMIt  MMh  HMi^iar..tionMl  rale  beinir  eontrdled  by  the  iotentioD  of  the  teetelor,  ••(• 
to  iHiieh  H  M  ahraji  sobeerrient,  so  that  if  from  the  general  oontext  of  ^  will  — 
it  ehoold  eppeer  tut  tbe  testator  meant  the  time  of  pejnnent  to  be  the  time  ***F^,<* 
whsB  tbe  Isiasj  ehoold  vest,  the  vords  "to  be  paid."  or  "  pajable  at,"  or  other  **"^  ^ 
tsraM  of  immeniale  ipft  beioK  emi^jed  io  the  will,  will  be  ioiufficient  to  rebut  Firrt 
the  I'lniirtiuuliuii  that  the  time  of  pymsot  is  te  fDfia  the  ssssnoe  of  the  beqoeet. 


until  vUeh  period  tbe  legacj  mast  ramia  eooAiaffent,  and  in  eaee  of  tbe 
lendM's  dean  before  that  period  arriTee,  be  will  take  no  intereet  io  tbe  legacy 
wbieb  be  ean  timaemit  to  hit  neraonal  reptesentativee :  (Htmter  v.  Judd,  4  Sim. 
-i&5 :  1  Rop.  Lag.  857.  4th  edit) 

The  ieooiid  exception  to  the  rule  of  immediately  resting  it,  where  the  vetting  Seeeod 
of  legatee's  thaiee  m  reeidnaiy  psnonal  estate  it  postponed  until  the  death  of  «xrapiioo. 
an  aantutant :  {Pmnom  r.  Cmmmmajvr,  8  CI.  &  Fm.  74,  n.  (a) ;  l  Rop.  Leg.  560, 
4th  edit) 

Tbe  third  exoeption  ie,  where  a  teetator  hat  thown  a  clear  intention  that  the  Thinl 
Ingaeiss  shall  not  vest  natal  his  dsbts  ars  satofied,  in  whieh  cate  tbe  bM^oeets  smuf^ita 
wul  be  eoolinfent  aolQ  tiM  dsbis  wMd  have  bosa  paid  npoo  a  due  administra- 
tioB  ef  assets:  (I  Rep.  Lsf'  MOi  4th  edit ;  3  Wms.  Exors.  883,  2nd  edit) 

A  fboHh  smsptioe  is,  whste  a  testator  has  plainly  and  with  etrtaimtf  ex-  Fourth 
pressed  his  iatseWeo  thst  ths  Isgaeiss  shall  not  vast  until  bis  property  has  been  mMJotftim. 
told  or  raalissd,  or  gokin  by  his  sxeeutora.  or  kid  oat  ia  a  poMhaae.    For  if  a 
tcelBlar  thinks  propsr  to  sey  distinoHy  tiiet  hie  legateee,  isoeral  or  residnary, 
shall  not  be  enntlsd  to  tbe  umpeity  aalsss  they  lire  to  reeeire  it,  there  is  no 
law  againtt  audi  iBtSBlioa»  if  deariy  expressed. 

Bat  in  all  Umss  essesi  to  prevent  the  operation  of  the  gansral  nils  of  imne-  Id  ord«r  to 
diate  vc«ting«  the  iateatioa  of  the  testator  that  the  legacies  shall  not  veat  most  Conn  an 
be  sxiasssiid  witk  cwUmiy:  tor  althoogh  the  iiaynent  of  tbe  legadee  be  ex-  nrnftitm  to  tiM 
ptessfy  pestpoord  tiU  the  testator't  dsbts  ars  dMobarged,  or  till  tbe  tale  of  an  f^MnlraK  the 

estals  be  snetod,  or  till  after  the  issidns  of  pereoosi  sstato  shall  be  laid  out  in  Iff' !f? 

ths  poidMss  ef  lands,  the  beenests  will  on)y  be  treated  as  eoatingent.  until  such  f**'"'"'?* 
time  St  the  debtt  mtigkt  have  iwen  paid,  or  tbe  sals  or  purcihser  might  have  been  -;.!,'' f!^i!!L. 
dbelod,  upon  a  due  adniaislntioa  of  the  afrlia  of  ths  testator.    And  a  Court        ""^■■V- 
of  Equity  will  inqntrs  iato'wbal  that  period  might  have  been ;  for  that  court 
win  not  suffer  tbe  lighls  ef  Isplsss  to  be  prrjudic«d  by  ths  f^didsot  or  none- 
oeisary  delma  of  axeeatoss  er  traatoss :  (I  Kop.  Leg.  4<k),  4th  edit  t  a  Wmt. 
Kxore.  8S4,  tad  edit ;  JUMa  ▼.  JMa.  t^.) 

A  fifth  exesplioa  is,  wbws  the  event  upon  whieh  the  Isgacy  is  p^rabls  is  not  Ttfth 
certain  of  bappsaing;  or  wfaioh  the  bw  for  this  pavposs  doss  aot  eomidsr  ss 
cartaio  or  ued  t  as  apea  the  legatee's  mtrriefSb  er  his  takiag  bohr  erdan  i 
wWah  evsela  nay.  or  aaay  aot  hapix-n,  fkoai  wheaee  it  is  pres^BMO  that  the 


expselBllea  of  oae  or  othar  ef  snch  events  taUag  pleee  wee  the  sols  aMtive  of 
iltiihiBg  it  to  tbe  begasst,  sad  thas  anUaff  ittemHi  varyasssaes!  (I  Rep. 
Leg.  5«9.  4th  adit  i  Alkkta  t.  Wsnssh,  1  Alfc.  50a)  8o  thet  abaBev  lie 
event  upon  whieh  a  legaev  b  diieetod  to  bs  paid  is  aacsttaln  aa  to  its  ew 
taking  place,  the  kgaey  wul  not  vast  prsvieasly  to  ths  liappsalng  of  thet  eveatt 
and  io  this  reepeet  it  is  psrfbellf  iauaalsvial  whelhertae  gift  and  the  time  of 


payment  be  io  form  disliiielt  ss  to  vUsh  (sss  Alkimt  v.  Hietoeks,  nw.)>  or 
whethsr  there  bs  ae  gill  saespt  hi  the  dhsethia  for  peyaMat  of  the  IsgSBf : 
Melsslw  V.  O^CelMsB,  1  lied.  34»),  atase  ia  silhv  iaetoae^  the  tridi«  phse 
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Wills.  tnents  with  the  payment  of  all  the  before-mentioned  legacies,  as  an 

No.  XXVI.  auxiliary  fund  and  in  aid  of  my  personal  estate,  and  whether  the 

MUceUaneous  ^^^  legatees,  or  any  or  either  of  them,  shall  die  before  the  time  of 

Forms  payment  or  not. 

oj  Peainxary  '■    " 
Legacies. 


Intention  of  the 
testator  must 
prevail,  where 
it  is  manifest 
that  he  did  not 
intend  the 
legacy  to  be 
conditional. 

As  to  the 
Vesting  and 
devesting  of 
legacies  where 
they  are 
subject  to  a 
limitation  over. 

Where  the 
event  on  which 
the  executory 
limitation 
depends  is  not 
expressed  with 
sufficient 
clearness,  it 
will  fail,  and 
the  first 
limitation 
become 
absolute. 


First  gift  will 
not  be  devested, 
unless  the 
event  upon 
which  the 
executory 
limitation  over 
is  to  take  effect 
literally 
happens. 
In  provisions 
for  children, 
subject  to  a 
prior  life 
interest,  the 
court  leans  in 
favour  of  the 
construction 
tiiat  will  give 


of  the  event  is  a  condition  precedent  to  the  vesting  of  the  legacy,  according  to 
the  maxim  that  "dies  incertus  in  testamento  conditionemfacit.^^ 

But  even  this  maxim  must  yield  to  the  intention  of  testator  where  it  is  mani- 
fest it  was  not  his  intention  that  the  legacy  should  be  conditional :  (1  Rop.  Leg. 
563,  4th  edit.) 

The  effect  of  the  vesting  and  devesting  of  legacies,  when  they  are  subject  to 
a  limitation  over,  has  given  rise  to  many  different  questions ;  but  the  general 
rule  appears  to  be,  that  a  devise  over  on  a  contingency,  does  not  of  itself  and 
without  more,  prevent  any  of  the  shares  of  the  legatees  from  vesting  in  the  mean- 
time, provided  the  words  of  the  bequest  be,  in  other  respects,  sufficient  to  pass 
a  present  interest  {Skey  v.  Barnes,  3  Mer.  340),  though  such  a  devise  over  of 
the  entirety  may  be  called  in  aid  of  other  circumstances  to  show  that  no  present 
interest  was  intended  to  pass  :  {ib.,  and  see  Hunter  v.  Judd,  4  Sim.  455 ;  2  Wms. 
Exors.  895,  2nd  edit.) 

And  where  the  event  on  which  the  executory  limitation  depends  is  not  clearly 
pointed  out,  so  as  to  satisfy  a  Court  of  Equity  what  the  intention  of  the  testator 
actually  is,  or  if  understood,  so  as  to  enable  it  to  carry  that  intention  into 
execution,  the  bequest  over  will  fail,  and  the  first  legatee  will  take  an  inde- 
feasible vested  interest  at  the  death  of  the  testator :  (1  Rop.  Leg.  603,  4th  edit.) 
As,  for  example,  suppose  a  testator,  after  an  immediate  gift  to  a  legatee,  should 
declare  that  if  he  (the  legatee)  die  before  he  might  have  received  the  money,  or 
before  it  might  have  been  recovered  (Wood  v.  Penvyse,  13  Ves.  395),  the  legacy 
shall  go  over  to  B.,  such  intention  with  regard  to  the  time  at  which  B.  is  to 
take  would  be  altogether  so  vague,  that  a  Court  of  Eqiyty  would  not  venture 
to  act  upon  it ;  consequently,  the  interest  will  vest  in  first  legatee  immediately, 
and  he  will  be  entitled  to  payment  of  it  at  the  end  of  a  year  after  the  testator's 
death  :  (1  Rop.  Leg.  604,  4th  edit.) 

But  if  the  testator  had  mentioned  any  time  which  could  have  afforded  some 
sort  of  rule  to  go  by,  and  upon  which  the  court  might  have  acted,  then  his 
intention  would  have  been  allowed  to  prevail ;  as,  if  he  had  declared  the  bequest 
over  should  take  place  in  the  event  of  the  legatee  dying  before  he  received  the 
property,  or  before  the  fund  was  actually  realized  by  the  executor,  in  either  of 
which  cases  the  executory  limitation  would  have  been  good  :  (  Whiting  v.  Force, 
2  Beav.  571  ;  Rammel  v.  Gillow,  9  Jur.  704.) 

And  unless  the  event  upon  which  a  legacy  is  given  over  literally  happens, 
the  primary  gift  will  not  be  devested ;  for  where  there  are  clear  words  of  gift 
creating  a  vested  interest,  the  court  will  never  permit  the  absolute  gift  to  be 
defeated,  unless  it  be  perfectly  clear  that  the  very  case  has  happened,  in  which 
it  is  declared  that  the  interest  shall  not  arise.  It  must  be  determined  on  the 
words  of  the  will,  that  there  was  a  vested  interest,  which  was  to  be  devested 
only  upon  a  given  continj^ency  ;  and  the  single  question  is,  whether  that  con- 
tingency has  or  has  not  happened  :  (5  Ves.  209 ;  and  see  Schnell  v.  Tyrrell, 
7  Sim.  86.) 

In  construing  either  a  settlement  or  a  will  in  which  a  provision  is  made  for 
children,  subject  to  a  prior  life  interest,  the  court  leans  strongly  in  favour  of 
that  c6nstruction  by  which  the  children  will  take  a  vested  interest  at  twenty- 
one  or  marriage,  whether  they  survive  the  tenant  for  life  or  not ;  and  if  the 
instrument  is  incorrectly  or  ambiguously  expressed,  or  if  it  contains  conflicting 
or  contradictory  clauses,  so  as  to  leave  in  a  degree  imcertain  the  period  at 
which,  or  the  contingency  upon  which,  the  shares  are  to  vest,  the  rational 
presumption  is,  that  the  child  acquires  a  vested  and  transmissible  interest  at  the 
]>criod  at  which  it  is  most  needed,  viz.,  at  twenty-one  if  a  son,  or  on  marriage  or 
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4.  I  GIVE  AND   BlQOBATii  unto  {Upotet)  the   turn  of  l.OOOiL       Wiix*. 

•toiiing,  to  be  paid  to  him  on  hi«  nttaining  the  age  of  twentj-ona  Ma.  XXYI. 
ymn;    and  I  pubtucr  direct  tluit   such   legacy  shall  carry 
iiterett  at  tho  rate  of  4L  for  every  100/.  by  the  year,  from  the       J[| 


day  of  my  death  until  such  time  of  payment     And  I  fubtukk 
niBBCT  that  such  intereet  shall,  during  the  minority  of  the  said  niq— i  ii» 
[ ItgaUe),  be  applied  by  the  said  trustecH  or  truoteo  for  the  time  ^^qml' 
l>eing  in  and  towards  the  support,  maintenance  and  education  of  gy^  ^^^ 
tho  said  {legatee^  in  such  manner  as  the  said  trustees  or  trustee  ioimic  h  tfa 


shall  in  their  or  his  discretion  think  fit.  4il  pw  e«t. 

lotcTHt  dsnsf 

' '     '~~~^        ~  bia  minoritT  lo 

be  spplied  lor 

at  that  sfs  if  a  daughter:  (TWret  r.  Fhmcr,  I  Rum.  &  Mrl.  649-)    But  where  hMiiMiiiiwwe, 
a  laslalor  has  uoe<|uirocaUjr  cxpreMed  an  intention  that  a  provision  to  be  made  Ite. 
fbr  \im  ehildrea  shall  depend  upon  their  Bumvinj;  both  or  either  of  their  parents,         --— 
the  eoort  omm*  ghr«  effect  to  tost  iaientioii,  and  can  only  lean  to  the  nresump-  to  tb«a  verted 
ta  &voor  of  the  ehildren,  where  the  intention  of  the  testator  is  amoiguously  iotcneu> 


exntcaaed:  {Bright  v.  Rove,  3  M7I.  &  Kce.  316.) 

If  a  Icgaejr  is  given  generally  to  be  at  the  disposal  of  the  l^^atee,  the  bequest  A  lagaej  givw 
will  bsMMM  iuimsdiatsly  Teated,  and  be  transmissible  to  his  personal  represents-  to  b«  mt  Uie 


tives,  whether  be  makes  anj  dispooition  or  not ;  nor  will  the  circumstance  of  the  'j^^^  ,  ^^ 

partictUar  mode  of  disposition  heing  pointed  out,  as  to  be  disposed  of  bj  will  r^!"rjyi   • 

(Niroa  r.  OUmtr^  13  Vee.  108),  or  the  legacy  being  given  over  in  the  event  <>' ymlhMJiioEae 

his  djiag  wttboat  diepoaing  of  it,  in  anywise  vary  the  rule ;  because  the  abso-  |g|,„,|. 

late  mtSNSt  ia  the  fund  hanng  once  vested,  to  which  a  power  of  spending  or 

otherwise  dispoiiB||  of  it  is  ioddent,  the  executory  limiution  over  of  the  pro- 

party,  if  tho  Mifateo  doss  not  dbpoee  of  it,  is  a  conditional  defeasance  repugnant 

to  the  origioal  Doqaost,  and  cannot  therefore  be  supported ;  omMsqaeiitij,  the 

estate  of  tho  logatoe  not  being  devested,  bis  personal  repreasatathro  wUl  bo 

eatiifed  to  tbe  l^acy,  if  it  be  not  received  by  the  legatee  during  bia  lillBttaw : 

iCtmkm  ▼.  QffMkom,  1  Kuss.  &  Myl.  450.)    Unt  where  a  paiiieular  eslato,  as  fcr 

Itfc,  for  instance,  is  limited  to  the  logatee,  with  a  power  of  dispoeitioo  orar  the 

funds,  it  will  not  enlarge  his  partiettlar  estate,  ana  he  will  have  a  power  to  dis- 

pofte,  which,  if  he  fails  to  execute,  will  determine  with  his  own  life  intereet : 

\Arck^Ui  V.  Wright,  Q  Sim.  I6I ;  1  Hop.  Lag.  64i.  A44,  4th  edit.) 

Where  a  legacy  ts  oven  to  be  applied  for  a  particular  uurpoee,  which  becomes  Wbwe  a  kmy 
iocapaUo  of  beiag  elMsd,  tlic  legacy  will  become  absolute :  as  wbove  VA,  was  Jegi^en  te  hs 
bsqosatbed  to  A.,  aa  iatbat.  for  tbe  purpose  of  binding  him  an  appiontiea.  bot  ^filM  fcr  a 
wbo  died  before  be  aWaiasd  a  Pioper  age  to  be  so  phwed  out.  it  was  deCennined  l«ttcaUr 
that  A.  took  a  vested  latarest  ia  the  Icney.  which  was  transmissible  to  bis  per-  ^^\J^Z^ 
sonal  rcpneeatathre  1  (Aorloa  v.  Coo/Ts  Ves.  56 J.)  {7^,'i,Xi, 

lo  case  also  a  legacy  is  givea  to  trustees  upon  trust  to  apply  the  produes  far  ^^ , 
tbo  aolaloaaaoe  and  edocatioa  of  tbe  legatee,  until  he  atuins  twenty-one,  and  ^^T^^*^? 
tbsa  opoa  Hast,  either  to  apply  tbe  whole,  in  such  manner  for  hu  benefit  or *? '"'"^'■' 
e*ublishment  in  life,  or  to  sectla  the  same  u|>on  him  or  her  issue  in  such  mannar  y^  ^^y* 
M  hu  truitces  shall  think  fit,  tb«  legatee,  on  atUiniUK  twenty-ope,  will  aoquilO  i^iiMwHse 
■uch  an  interest  as  will  be  inoMdiately  transmissible  to  hu  pefSMal  fsprsssala   ^^  ^  g,,,^ 
tive  u|K)n  his  death,  or  wbksh  be  may  duiwee  of  by  his  will,  altboogb  ao  saMla-  «f  ^^,  Mrf  Umb 
tnent  or  other  poiiiaUBr  OMMle  of  applying  tbe  legaey  is  profiooslj.  a«da:  i» moIs  ta* 
(Csipiif/  V.  Urowiyf,  I  Ph.  SOI.)  saaeeo  hte. 

Where  legacies  or  poctioaa  are  bequeathed  aaoagst  a  dass  of  ponoas  ia  thehgsise 
common,  wttb  a  povar  ia  a  third  party  to  &t  tbe  amount  of  the  sbisrea,  sash  sa^^  a  « 
shares  will  vast  ia  aaeb  Isgatos  faaaMdiatoly  on  tbe  testator's  deceassb  saljaet  '"'*^;'*^ 
only  to  be  die  islaJ  by  tho  aaacaHoa  of  tho  powar  t  and  if  the  shares  or  potttoaa  yj^jy*  ** 
are  not  to  bo  o^fojad  aalO  aAor  dsalh  of  tbo  doaee  of  tbe  power,  tboa  sash  "vn^* 


win 
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Wills. 

No.  XXVI. 

Miscellaneous 

Forms 

of  Pecuniary 

Legacies. 

In  case  of  first 
legatee's  death 
in  testator's 
lifetime,  the 
legacy  to  go  to 
A.  B.,  payable 
when  first 
legatee  would 
have  attained 
twenty-one, 
with  interest 
from  the  time 
of  testator's 
decease. 

When  legacies 
are  devested  by 
the  exercise  of 
a  power  of 
appointment. 

As  to  the 
vesting  of 
legacies  and 
portions 
charged  upon 
real  estate. 


Exceptions  to 
the  rule 
respecting  the 
vesting  of 
legacies  charged 
upon  land. 


Bale  may  be 
controlled  by 
the  testator 
directing  that 
the  legacy  shall 
be  vettted. 


5.  And  in  case  the  said  {legatee)  shall  die  in  my  lifetime,  or 
under  the  age  of  twenty-one  years,  I  give  and  bequeath  the 
said  sum  of  1,000Z.  to  {A.  B.),  to  be  vested  in  him  at  the  same  time 
as  the  said  {^rst  legatees  name),  if  then  living,  would  have  attained 
his  said  age  of  twenty-one  years ;  but  the  said  {A.  B.)  shall  receive 
interest  on  the  said  legacy  at  the  rate  aforesaid  from  the  time  of 
my  decease. 


shares  will  vest  in  interest,  subject  to  such  devestment  as  aforesaid,  not  only  in 
such  of  the  legatees  as  shall  survive  the  testator,  but  also  in  all  such  as  shall 
answer  the  description,  and  shall  come  in  esse  during  the  lifetime  of  the  donee 
of  the  power,  provided  all  the  legatees  survive  such  donee  ;  for  if  any  of  them 
die  during  the  donee's  life,  and  before  the  execution  of  the  power,  the  interest 
which  vested  in  the  deceased  legatee  will  be  devested  if  the  donee  appoint;  as  he 
may,  the  whole  fund  amongst  the  survivors  :  (1  Rop.  Leg.  629,  4th  edit. ;  Boyle 
V.  Bishop  of  Peterborough,  1  Ves.  299  ;  S.  C.^  But  if  no  such  appointment,  or 
an  imperfect  or  invalid  appointment,  be  made,  then  the  representatives  of  a 
deceased  legatee  will  be  entitled  to  his  share  with  the  surviving  legatees  : 
(Malin  v.  Keighley,  2  Ves.  336,  506.) 

The  whole  of  the  preceding  observations  are  only  applicable  to  legacies  arising 
out  of  personal  estates,  for  where  the  legacies  are  payable  out  of  real  estate  a 
different  rule  prevails.  The  reason  of  this  diversity  is,  that  where  the  legacy 
or  portion  is  chargeable  upon  personal  estate.  Courts  of  Equity  have  adopted 
the  rule  of  the  civil  law,  which  it  seems  was  at  first  introduced  upon  very 
slender  reasons,  and  rather  for  the  purpose  of  having  a  conformity  in  the 
decisions  of  two  courts  having  concurrent  jurisdiction,  than  from  any  conviction 
of  the  soundness  of  the  rule.  But  when  the  legacy  is  charged  on  lands,  over 
which  the  Ecclesiastical  Court  has  no  jurisdiction,  Courts  of  Equity  have  not 
found  themselves  bound  for  the  sake  of  conformity  to  adopt  the  same  rule  of 
construction,  and  have  therefore  required  that  the  whole  condition  upon  which 
the  legacies  or  portions  are  given  shall  be  complied  with,  viz. :  the  attainment 
of  the  legatee  to  the  age  of  twenty-one,  &c.,  nor  do  they  admit  of  any  exception 
whether  the  legacies  or  portions  were  made  payable  at  twenty-one,  or  with  or 
without  interest  (1  Rop.  Leg.  650,  4th  edit. ;  Harrison  v.  Naylor,  3  Bro.  C.  C. 
108);  so  that  if  the  legatee  dies  before  the  time  of  payment  the  legacy  is  lost, 
or  perhaps,  more  correctly  speaking,  will  sink  into  the  land  for  the  benefit  of 
the  heir  or  devisee. 

But  the  rule  above  laid  down  respecting  the  vesting  of  legacies  charged  on 
land  admits  of  an  exception  in  those  cases  where  the  legacy  or  portion  is  post- 
poned, not  with  respect  to  circumstances  personal  to  the  legatee,  but  with 
regard  to  the  circumstances  of  the  estate;  as,  for  example,  where  a  legacy 
instead  of  being  given  to  a  person  upon  his  attaining  a  particular  age  or  day  of 
marriage,  which  is  merely  personal  to  the  legatee,  is  postponed  until  after  the 
decease  of  a  devisee  for  life  of  the  lands  charged  with  the  payment  of  such 
legacies  or  portions,  and  which  therefore  relates  to  the  circumstances  of  the 
estate ;  as  it  must  be  inferred  in  the  latter  case  that  a  benefit  was  intended  for 
the  legatee,  and  that  the  time  of  payment  was  delayed  only  with  a  view  to  the 
convenience  of  the  estate,  and  not  to  prevent  the  legacy  from  vesting,  so  that 
in  the  event  of  the  legatee's  death  during  the  continuance  of  the  preceding  life 
estate,  his  personal  representatives  will,  on  the  determination  of  that  estate,  be 
entitled  to  have  the  legacy  raised  for  their  benefit:  (Butl.  Fearne  C.  R.  557, 
note;  King  v.  Withers,  Forrest,  117;  Hawkins  v.  Phillipson,  3  Myl.  &  Kee. 
257.) 

It  must  also  be  further  observed,  with  respect  to  this  general  rule,  that  it 
may  clearly  be  controlled  by  a  direction  in  the  will  that  the  legacy  shall  vest 
on  the  testator's  death  :  (2  Wms.  Exors.  301,  3rd  edit.) 
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6.  I  GIVE  AND  BBQUKATU  unto  each  and  every  the  daughter       Vfituk 
and  daughters,  if  more  than  one,  of  my  brother  {name)^  the  sum  of    Ha  XXVL 
X  sterling,  to  be  paid  to  her  or  them  on  the  day  of  her  or  MiaetUammm 

their  marriage,  or  respective  days  of  marriage.  />»• 


7.  And  I  dluect  that  until  such  daughter  or  daughters  shall  dmomi  of 

attain  her  or  their  age  or  respective  ages  of  twenty -one  years,  I^P***  *•  **^ 

of  dragfatm  OT 
my  suid  trustees  or  trustee  for  the  time  being  shall  pay  interest  on  imMa^t 

all  and  every  the  aforesaid  legacies,  at  the  rate  of  4iL  for  every  ^igto'tWoo 

100/.   by  the  year,  unto  the  father,  or  unto  the  guardian  ot^^^'* 

guardians   for  the   time   being,   of  such   daughter  or  daughters  Daring  mioority 

respectively  for  her  or  their   maintenance  or  education ;   and  in  "q,,,,^,!^ 

case  there  shall  be  no  such  iruardian  or  guardians  as  aforesaid,  then  P*'  <*°^  ^  *** 

7        ,  ,         .  ,  .       p»I<ltotbeir 

I  direct  that  such  interest  shall  be  applied  in  or  towards  the  mam-  father  or 

tenancc  and  education  of  such  daughter  or  daughters  respectively,  ^ 

in  such  manner  as  my  said  trustees  or  trustee  for  the  time  being  pveot  or 

shall  think  fit.  iotenat  to  b* 

■ppliad  by 

8.  And  when  and   as   any  such  daughter  or  daughters  shall      j^n-i,*-, 
attain  the  age  of  twenty-one  years,  then  I  direct  my  said  trustees  »tt*jmDg 

or  trustee  for  the  time  being  to  pay  such  interest  unto  such  inumt  to  b« 
daughter  or  daughters  respectively,  for  her  and  their  own  proper  ^  **  *^^ 
use  and  benefit. 

9.  And  in  case  any  such  daughter  or  daughters  shall  die  with-  Uptime 
out  being  married,  then  the  legacy  so  bequeathed  to  such  daughter  atuil  di« 
or  daughters  so  dying  unmarried  as  aforesaid,  shall  sink  into  and  3c  into  tU 
form  part  of  my  general  residuary  estate.  retidnfc 

10.  I  GIVE  AND  BEQDEATn  unto  each  of  the  daughters  of  my  B«ia«ftor 
late  deceased  sister  {name\  who  shall  be  living  at  the  time  of  my  w^^*  ^ 
death,  the  sum  of  £  each,  which  said  several  legacies  I  declare  J  JjjJlU 
shall  be  in  trust  and  for  the  sole  and  separate  use  of  such  daughter 


In  cMe,  M  sooMliaMS  happtos,  the  lexsdes  or  portions  tra  cbaiffed  both  0«mIi 
upon  Um  ml  and  pwtowal  «IM«,  then,  if  the  )eg«t«ei  die  before  the  tiaif  of  «1mm 
(Miyiocnt,  the  legedee  or  pottioos  wtU  sink  into  the  Imiui,  in  all  cmm  where  th^  •*•  «k«»li* 
wuuld  be  held  to  siok,  if  tbe  fiind  consisted  of  rtel  eatete  only;  and  tbej  will  ^"^  "V""  ^ 

be  ooDsidefed  veeted  with  rrgarJ  to  the  pereonal  eeUte,  in  all  oawe  in  which  '*****f 

the  aaoM  would  be  so  adiudged,  if  the  fbnd  coDsiatad  of  penooal  propeity  oa|y :  ******"  *'*^ 
(1  Rop.  Leg.  650,  4th 


■diudg 
edit.) 
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Wills.      or  daughters  respectively,  and  be  disposed  of  as   she   or  they 

No.  XXVI.    respectively  shall  by  deed  or  instrument  in  writing  under  her  or 

Miscellaneous  t^eir  respective  hand  or  hands  appoint,  free  from  the  control,  debts 

of  Pecuniar    ^^  engagements  of  her  or  their  husband  or  respective  husbands ; 

'Legacies.      AND  I  FURTHER  DIRECT,  that  the  receipt  or  receipts  of  such 

daughter  or  daughters  respectively,  or  her  or  their  appointee  or 

appointees,  shall,  notwithstanding  the  coverture  of  such  daughter 

or  daughters,  be  an  effectual  discharge  for  her  or  their  legacy  or 

respective  legacies,  and  the  interest  thereof,  or  of  any  part  thereof, 

respectively. 


Bequest  of 
1,500/.,  and 
interest  at  4/. 
per  cent.,  to 
trustees, 
subject  to 
power  of 
appointment  of 
cestui  que  titist 
(a  married 
■woman.) 


In  default  of 
appointment, 
trustees  to 
invest,  and 
apply  the 
income  to  her 
separate  use  for 
her  life. 


In  case  of  her 
ueceMe  without 


11.  I  GIVE  AND  BEQUEATH  unto  (trustees)  the  sum. of  1,50Q/. 
sterling,  together  with  interest  for  the  same  at  the  rate  of  4?.  for 
every  lOOZ.  by  the  year,  from  the  time  of  my  decease,  upon  trust 
that  the  said  {trustees),  or  the  survivor  of  them,  his  executors  or 
administrators,  or  other  the  trustees  or  trustee  for  the  time  being 
of  this  my  will,  do  and  shall  from  time  to  time  pay,  apply,  or 
dispose  of  the  same,  or  of  the  stocks,  funds  or  securities  in  or  upon 
which  the  same  may  be  invested,  to  such  person  or  persons,  and  in 
such  manner,  as  the  said  (name),  the  wife  of  (husband),  shall  by  any 
writing  under  her  hand  appoint ;  and  in  default  of  such  appoint- 
ment, and  so  far  as  any  such  appointment,  if  incomplete,  shall  not 
extend,  then  upon  trust  to  invest  the  said  sum  of  1,500/.  in  real 
or  government  securities,  or  in  some  of  the"  public  stocks  or  funds, 
and  to  vary  such  securities  from  time  to  time  in  such  manner  as 
my  said  trustees  or  trustee  for  the  time  being  shall  think  fit ;  and 
do  and  shall  pay  the  interest,  dividends  and  annual  produce  of  the 
said  trust  moneys,  stocks,  funds  and  securities,  into  the  proper 
hands  of  the  said  ( Christian  name),  the  wife  of  the  said  (husband)^ 
for  the  term  of  her  natural  life,  for  her  sole  and  separate  use* 
free  from  the  control,  debts  or  engagements  of  her  present  or 
of  any  future  husband  with  whom  she  may  at  any  time  inter- 
marry, and  so  that  she  shall  have  no  power  to  alien  or  anticipate 
the  growing  payments  thereof,  (b) 

12.  And  after  her  decease,  and  without  having  exercised  her 


(b)  In  the  above  case  the  legatee  has  no  children  and  is  supposed  never  likely 
to  have  any. 
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aforcMud  power  of  apiwintment,  THEH  UPOM  TRU8T  for  such  person       Wuja 
or  persons  as,  at  the  time  of  the  decease  of  the  said  (  Christian  name).    Ha  XXVL 
the  wife  of  the  said  {husband's  name)  would,  under  the  statutes  for 
the  distribution  of  the  i>ersonal  estate  of  intestates,  be  entitled  ^  ^ 
my  personal  estate ;  and  to  be  divided  amongst  such  persons,  if     Ugtim 
more  than  one,  in  the  same  proportions  as  the  same  would  be  nmUm^  ksr 
divisible  amongst  them  under  the  statute.  ^^*^ 


apdalnHtfar 

13.  Provided  always,  and  mt  will  is,  that  in  case  n>yjm5J 


L'lnt  rul  {)or8onal  estate,  after  payment  thereout  of  my  just  debts,  P'T'^ 
I  uncial  and  testamentary  expenses,  shall  be  insufficient  to  pay  the  sutat«  «f 
whole  of  the  legacies  by  me  hereinbefore  bequeathed,  then  I  direct       .     ^^  . 
that  the  deficiency  shall  wholly  fall  upon  and  be  satisfied  out  of  cu«  tartatoi'* 
the  following  legacies  hereinbefore  bequeathed  by  me  (that  is  to  p,ov«  ioMifl- 
say),  [Heue  insert  amount  of  legacies  and  names  of  legatees']  who  ^Jj,*^^ 
sliall  respectively  abate  amongst  each  other,  in  proportion  to  the  '*^^,__^. 
rcs|)ective  amounts  of  their  several  legacies;    and  in  case  such  tiuii  ahita, m 
deficiency  sliall  exceed  the  amount  of  such  last-mentioned  legacies  "pj^J" 


THEN,  but  not  otherwise,  I  direct,  that  such  deficiency  simll  be  212121!*'^ 
nude  good  out  of  the  legacies  bequeathed  by  me  unto  [Here 
INSERT  names  of  legatees'\,  who  shall,  in  like  manner  as  aforesaid, 
respectively  abate  amongst  each  other  in  pro[>ortion  to  the  respec- 
tive amounts  of  their  several  legacies;  but  such  lost-mentioned 
I^^tees  shall  not  be  called  upon  to  make  good  such  deficiency 
until  the  whole  of  the  legacies  first  hereinbefore  mentioned  shall 
be  entirely  exhausted  and  shall  be  found  insufficient  to  make  up 
such  deficiency,  (c) 

14.  I  oiYE  AXD  BEQUEATn  unto  (A.  B.)  the  sum  of  100/.,  and  B«qMii  ti 
unto  (C.  D.)  the  sum  of  150/. ;   such  legacies  to  be  an  interest aSlML to 
vested  in  them  and  immediately  transmissible,  but  not  to  be  paid  {*J^^^^  ^ 
to  them  until  the  expiration  of  four  years  from  my  decease,  unlet 
my  said  trustees  or  trustee  shall  think  fit  to  make  an  earlier  pay-  p*7»Uc  \ 
ment;  and  I  direct,  that  in  the  meantime,  and  until  payment  of  i"^ 


the  said  l(^;aoies  respectively,  that  my  said  trosteea  or  trustee  ahal^  u."l!i 


l>uy  the  interest  thereon  unto  the  said  {A,  B.)  and  (C  Z>.)  at  the  ■MMtiMiS4l 
rate  of  4^  for  every  100/.  by  the  year.  ** 


(c)  Ses  obscrratioas  as  to  the  ah>t»Hwnt  of  Ibkmiw,  aulf,  p.  700,  sols  («). 
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Id  case  of  the 
death  of  either 
of  the  legatees 
in  testator's 
lifetime,  the 
legacies 
bequeathed  to 
them  to  go  to 
their  children. 

Bequest  of 
legacies  of 
2,000?.  to  each 
of  testator's  two 
nephews  on 
their  attaining 
the  age  of 
twenty-one, 
with  cross 
limitations 
between  them 
in  case  of  either 
dying  under 
twenty-one. 

If  both 
testator's 
nephews  die 
under  twenty- 
one,  their 
legacies  to  go 
to  testator's 
brother. 

Trustees  to 
invest  until 
legacies  shall 
become  payable, 
and  apply  the 
income  in 
maintenance  of 
legatees  during 
their  respective 
minorities. 


15.  And  I  hereby  direct,  that  in  case  either  of  them,  the 
said  {A.  B.)  or  (  C.  D.),  shall  happen  to  die  in  my  lifetime,  I  give 
AND  BEQUEATH  the  said  legacy  so  bequeathed  to  such  or  both  of 
them  as  shall  so  die,  to  such  his  or  their  child,  children  or  issue, 
living  at  the  time  of  my  decease,  who,  being  a  son  or  sons,  shall 
attain  the  age  of  twenty-one  years,  or  who,  being  a  daughter  or 
daughters,  shall  attain  that  age  or  marry,  in  equal  shares,  if  more 
than  one,  as  tenants  in  common. 

16.  I  GIVE  AND  BEQUEATH  unto  my  nephew  {A.  B.)  the  sum 
of  2,000/.  sterling,  if  he  shall  live  to  attain  the  age  of  twenty-one 
years;  and  to  my  nephew  (C.  D.)  the  like  sum  of  2,000/.  sterling 
in  case  he  shall  live  to  attain  the  age  of  twenty-one  years.  And 
in  case  either  my  nephew  {A.  B.)  or  my  nephew  (C.  D.)  shall 
happen  to  die  under  the  age  of  twenty-one  years,  then  I  give  and 
bequeath  the  said  legacy  so  bequeathed  by  me  unto  my  said 
nephew  who  shall  so  die,  unto  my  surviving  nephew,  upon  his 
attaining  the  age  of  twenty-one  years. 

17.  And  in  case  both  my  said  nephews  shall  happen  to  die 
before  me,  or  under  the  age  of  twenty-one  years,  then  I  give  the 
said  two  several  legacies  so  bequeathed  to  them  as  aforesaid  unto 
my  brother  {E.  B.) 

18.  And  I  HEREBY  DIRECT,  that  my  said  trustees  or  trustee 
for  the  time  being  shall  invest  the  said  two  several  sums  of  2,000/1 
and  2,000/.  in  real  securities  in  England  or  Wales,  but  not  in 
Ireland,  or  in  government  securities,  or  in  some  of  the  public 
stocks  or  funds,  with  power  to  vary  such  securities  from  time  to 
time  as  they  or  he  may  think  proper,  until  such  legacies  shall 
respectively  become  payable ;  and  in  the  meantime  shaU  apply  the 
income  of  each  legatee's  legacy  for  and  towards  his  maintenance, 
education  and  support. 


Power  of 
advancement. 


19.  And  I  also  further  authorize  and  empower  my  said 
trustees  or  trustee  for  the  time  being,  to  advance  any  sum  not 
exceeding  one-half  of  the  capital  of  the  aforesaid  presumptive 
shares,  in  or  towards  the  placing  out  or  advancement  in  life  of 
both  or  either  of  my  said  nephews. 
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2a  I  OIYE  Alf D  BEQUSATH  unto  eftch  of  the  children  of  mj      Wium. 
brother  (aoNiri),  (J)  the  sum  of  20/.  sterling.     And  I  fubtucb    Ho.  xxvl 
AUTHORIZE  ANU  uiiiKCT  my  Said  trustees  or  trustee  for  the  time  j^^^ 
being,  to  pay  the  legacy  or  legacies  of  sach  of  my  said  brother's     ,^ 
children  as  may  be  under  the  age  of  twenty-one  years,  unto  my  said 
brother,  tu  be  applied  by  him  for  the  benefit  of  such  child  or  children.  B«qa«t  «f 
And  1  heukuy  declabe,  that  the  receipt  or  receipts  in  writing  of  {j^^SfcLrf 
111)  sttid  brother  for  the  moneys  so  i>aid  to  him,  shall  be  a  sufficient  *TT^* 
disehanre  to  my  said  trustees  or  trustee  for  the  time  being,  and  ^ 
fully  exonerate  such  trustees  or  trustee  from  all  responsibility  with  theh^dmtt 


respect  to  the  appliaition  thereof.     And  in  case  my  said  brother  tWratf 
>liall  happen  to  die  in  my  lifetime,  or  before  the  said  legacies  shall  "^^1*^^** 
have  been  so  paid  to  him  as  aforesaid,  then  I  direct  my  said  ladmtmtj  to 
trustees  or  trustee  for  the  time  being  to  apply  the  l^acies  of  such  '""***• 
child  or  children,  so  being  under  the  age  of  twenty-one  years  and  father's  daatb, 
unmarried  as  aforesaid,  as  my  said  trustees  shall  consider  to  be  most  |7|y^^pj, 
for  the  benefit  and  advantage  of  such  child  or  children  respectively.  ^'^  ci»iW»«a*s 

21.  I  GIVE  AND   BEQUEATH  unto  such  of  my  nephcws  andB«)aMtto 
nieces,   sons  and  daughters  of  my  late  two  brothers    [insert  ^^NM^Uvii^  «i 
brothers*  names],  and  my  sister  (nawir),  as  shall  be  living  at  the  ^f^^*  ^ 
time  of  my  deoeaae,  who  shall  attain  the  age  of  twenty-one  years,  •>»u  ou^ 
or  die  under  that  age   leaving  children,  and   the   children  then  dk 


living  who  shall  attain  the  age  of  twenty-one  years,  or  die  leaving  HJ^**"^ 
children,  of  such  last-named  persons  as  shall  happen  to  die  in  my 


(d)  A  bequest  to  the  children  of  a  pereoo  will  embr»oe  all  such  children  as  B««im*Is  to 
that  person  may  have,  and  whether  of  any  past,  present,  or  future  roarriadc ;  nor  f^>l<^>*B  *ill 
will  the  ctrt-umstaoce  of  the  teatator  being  related  to  the  husband  or  wife  in  any  ly*"^*^"*"** 
way  vary  the  rule  in  this  respect  {Crickrtt  v.  Tayntum,  I  Russ.  &   M>1.   541);  *»•  T*^ 
but  a  beqtwil  to  ebUdfao  wiU  not  extend  to  grandchildren  or  more  remote  kin  ^V^*^ 
{Hadcl\fft  r.  BmlMejf,  10  Vea.  195)  ;  and  the  same  doctrine  holds  with  respect  jiij^  JJij. 
to  great  grandchildren,  who  will  not  be  included  under  a  beaucst  to  grand-  cfaikbrii  or 
children  (limsstp  ▼.  BerMf,  i  Eden,  196),  or  to  children  and  grandchildren  mMsnaole. 
(Earl  of  Oxford  v.  CkmrckiU,  tup.);  but  deaceodants  of  every  degree  would  be  isaesb 
comprebesdcd  under  the  tenn  iaaue :  {Btruard  v.  Momtaywi,  1  Mer.  433.) 

It  has,  however,  been  held,  that  whoe  a  bequest  ia  nuMie  to  first  oooatns,  or  CooaiaB. 
cousins  geraian,  it  will  include  the  deaoendaota  of  first  oouains  {Smudtrtom  v. 
Awliy,  4  Myl.  ft  Cr.  M) :  nod  it  has  aJao  been  detemiBed,  that  a  IcRaey  to  first 
and  seeond  cousins  includes  first  oouains  not  only  once  removed  but  even  twice 
remored  :  (f 'Aarjw  v.  Oooifywir,  3  Kuss.  140.)    But  it  has  never  yet  been  decided 
whether  a  bcqiieet  to  brotbera  and  sisters  will  include  as  well  btotbsis  and  lh"tban  sad 
sisters  of  the  half  as  of  the  whole  blood,  still  the  better  ooinion  seens  to  be  that  "*■***• 
it  would  do  so,  upon  the  principle  that  relations  of  the  uIf>bk>od  are  within  the 
Statute  of  Oistrtbtttions :  (CoUom  v.  Sektrmieke,  I  Mad.  45.) 


I 


782 


CONCISE   PRECEDENTS   IN 


Wills. 

No.  XXVI. 

Miscellaneotis 

Forms 

of  Pecuniary 

Legacies. 

Trustees  to 
invest  during 
minority,  and 
apply  income 
in  maintenance, 
&c.  of  minor. 


Power  of 
advancement. 


lifetime,  in  equal  shares  as  tenants  in  common ;  but  so  nevertheless 
that  no  child  or  children  collectively  of  one  parent  shall  take  more 
than  the  share  to  which  such  parent  would  have  been  entitled  to 
if  then  living. 

22.  And  I  authorize  and  direct  my  said  trustees  or  trustee 
for  the  time  being  to  invest  the  presumptive  shares  of  any  of  the 
before-mentioned  legatees  who  may  be  under  the  age  of  twenty- 
one  years,  in  real  or  government  security,  or  in  some  of  the  public 
stocks  or  funds,  and  to  vary  such  securities,  and  apply  so  much  of 
the  income  and  annual  proceeds  thereof  as  my  said  trustees  or 
trustee  may  think  proper,  towards  the  maintenance  and  education 
of  such  legatee  or  legatees  respectively,  and  shall  accumulate  the 
surplus ;  which  accumulations  may  be  applicable  for  future  mainte- 
nance; and  subject  thereto,  such  surplus  shall  be  added  to  and  in 
augmentation  of  the  principal  shares.  And  I  further  authorize 
AND  EMPOWER  my  Said  trustees  or  trustee  to  apply  any  portion, 
not  exceeding  one-half  of  the  presumptive  shares  of  any  such 
legatee  under  the  age  of  twenty-one  years,  for  his  or  her  placing 
out  or  advancement  in  the  world. 


Proviso  for  23.  PROVIDED  ALWAYS,  that  in  case  any  child  or  children  of 

substituting  the      .  i     n    t      •  ^•(^    •  i      i  m  i  i  -i  i  i     • 

issue  of  mme  shall  die  in  my  liretime,  or  any  such  child  or  children,  being 

in'testator^s"^    ^  ®°^  ^^  SOUS,  shall  die  under  the  age  of  twenty-one  years,  or  being 
lifetime  before    a  daughter  or  daughters,  shall  die  under  that  age  and  unmarried, 

106V  SLCQuirc  ck 

vested  interest,  leaving  any  child,  children  or  issue,  then  I  direct  and  declare  that 
all  such  last-mentioned  child,  children  or  issue,  who,  being  a  son 
or  sons,  shall  attain  the  age  of  twenty-one  years,  or  who,  being  a 
daughter  or  daughters,  shall  attain  that  age  or  marry,  shall  take 
and  be  entitled  to  the  share  in  the  said  trust-moneys,  stocks,  funds 
and  securities,  which  his,  her  or  their  parent  would  have  taken 
under  the  trusts  aforesaid  if  he  or  they,  being  a  son  or  sons,  had 
attained  the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters,"  had  attained  that  age  or  been  married,  if  more  than  one, 
to  be  apportioned  between  them  in  equal  shares  as  tenants  in 
common. 


Trust  for  24.   And   MY  WILL    IS,  AND   I   HEREBY  DIRECT,  that    the   said 

at^ing\he     (trustees),  and  the  survivor  of  them,  his  executors  or  administrators 
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or  other  the  trustees  or  trustee  for  the  time  being  of  this  my  will,       Wiuju 
shall  stand  and  be  poiMMed  of  the  said  trust-moneys,  stocks,  funds    k«.  XXVI. 
and  securities,  UPON  TBU8T  fur  all  and  every  my  grandchildren, 


the  sons  and  daughters  of  my  son  {name),  who,  being  a  son  or       '**• 


■DOS,  shall  attain  the  age  of  twenty-one  years,  or  who,  being  a 
daughter  or  daughters,  shall  attain  that  age  or  marry,  to  be  divided  af*  oftwMtj- 
oqually  between  them,  if  more  than  one,  as  tenants  in  common;  ^^j|,t,„^ 
and  if  there  shall  be  only  one,  then  the  whole  of  the  said  trust-  •itaining 
moneys,  stocks,  funds  and  securities,  to  be  upon  trust  for  such  nufriagt. 
one  only  grandchild. 

25.  And  my  will  is,  and  I  hereby  further  direct  my  Tn«te«  t« 
said  trustees  or  trustee  for  the  time  being,  during  the  minority  pnmmptiT* 
of  any  of  my  said  grandchildren,  who,  being  a  son  or  sons,  shall  be  pi,;i^JJ^  ^T**^ 
under  the  age  of  twenty-one  years,  or  who,  being  a  daughter  or '*"'.' ^'^'f 
daughters,  shall  be  under  that  age  and  unmarried,  to  pay  the  rMpectire 
annual  income  arising  from  the  presumptive  share  or  shares  of  each 

and  every  such  last-mentioned  grandsons  and  granddaughters, 
unto  their  father,  my  said  son  {naine\  to  be  applied  by  him  for 
their  maintenance,  supi>ort  and  education,  in  such  manner  as  he 
may  think  proper.  And  I  further  direct  such  payments  to 
be  made  without  any  reference  as  to  the  ability  of  my  said  son 
{name)  to  maintain  his  children  out  of  his  own  property,  or 
otherwise. 

26.  Provided  always,  that  in  case  my  said  son  {name)  shall  ineueof 
die  in  my  lifetime,  or  during  the  minority  of  any  of  my  said  Swmm* dnW 
grandchildren,  then  my  will  is,  and  1  hereby  direct,  tliat  my  said  J^j!J2]j, 
trustees  or  trustee  for  the  time  being  shall,  during  such  minority  tnist«««  to 

AppiT  ioCOOM 

M  aforesaid,  apply  so  much  of  the  income  of  the  presumptive  share  oftbdr  p^. 
or  sharee  of  any  such  grandchildren  in  or  towards  his,  her  or  their  a^iV^i 
maintenance,  support  and  education,  as  my  said  trustees  or  trustee 
shall  think  proper,  and  shall  apply  the  surplus,  if  any,  in  augmen- 
tation of  the  share  or  respective  shares  from  which  the  same  shall 
have  arisen. 

27.  And  when  and  as  each  such  grandchild  or  grandchildren,  Gr«i>d«omi  on 

•tuiainc 
being  a  son  or  sons,  shall  attain  the  age  of  twenty -one  years,  then  t«Mty-«M  to 

I  direct  my  said  trustees  or  trustee  for  the  time  being  to  p*^  jjliimlntrir 
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Wills.  unto  such  grandchild  or  grandchildren  the  whole  of  the  income 

No,  XX.  arising  from  his  or  their  presumptive  share  or  shares  of  and  in 

Miscellaneous  *^^  ^^^^  trust-moneys,  stocks,  funds  and  securities,  until  such  time 

Forms  ^g  jjg  qj.  ^j^gy  g]j^ij  attain  their  said  age  of  twenty-one  years  as 

Legacies.  aforCSaid. 
presttmptiTe 
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No.  XXVII. 


WILL,  DEVISING  FREEHOLD,  COPYHOLD,  AND  LEASEHOLD 
ESTATES  TO  TRUSTEES,  UNTIL  THE  YOUNGEST  OF  TES- 
TATOR'S CHILDREN,  BEING  A  SON,  SHALL  ATTAIN  TWENTY- 
ONE  YEARS,  OR  BEING  A  DAUGHTER,  SHALL  ATTAIN  THAT 
A(;K  or  MARRY,  WITH  POWER  TO  GRANT  LEASES,  TO  KEEP 
PRKMISKS  IN  REPAIR,  AND  TO  INSURE  AGAINST  DAMAGE  BY 
FIRK;  AUSO.  POWER  TO  DRAIN,  INCLOSE,  AND  PLANT  TIM- 
BER. TRUSTEES  TO  PAY  RENTS,  RENDER  SERVICES,  AND 
PERFORM  COVENANTS  IN  RESPECT  OF  COPYHOLD  AND 
LEASEHOLD  PREMISES,  AND  TO  RENEW  LEASES.  TO  PAY 
RK.NTS  AND  PROFI'I-S  TO  TESTATOR'S  WIFE,  UNTIL  HIS 
ELDEST  SON  AITAINS  nVENTY-ONE,  IF  SHE  SO  LONG  CON- 
TINUES HIS  WIDOW,  SHE  THEREOUT  MAINTAINING  HIS 
FAMILY.  ON  ELDEST  SON  ATTAINING  TWENTY-ONE,  TRUS- 
TEES TO  ALLOW  HIM  350/.  PER  ANNUM  OUT  OF  THE  RENTS 
AND  PROFITS,  AND  THE  SURPLUS  TO  BE  PAID  TO  TF^TA- 
TORS  WIFE,  U.NTIL  SOME  OTHER  OF  HIS  CHILDRI  N  lU.ING 
SONS,  MTAIN  TWENTY-ONE,  OR  BEING  DAUGHThK>,  Al  IAIN 
THAT  AGE  OR  MARRY.  EACH  OP  WHOM  ARE  Till  N  I) 
RECEIVE  AN  ANNUITY  OF  locrf.,  PAYABLE  OUT  OF  THE  KEN  IS 
AND  PROFITS,  AND  THE  SURPLUS  TO  BE  PAID  TO  THE 
WIFE,  PROVIDED  SHE  SO  LONG  CO.VTINUES  A  WIDOW  IN 
CASE  OF  DEATH  OR  FUTURE  MARRIAGE  OF  THl.  Will:, 
SURPLUS  RENTS,  ftc  TO  ACCUMULATE  AT  COMPOUND 
INTEREST.  ON  YOUNGEST  CHILD.  BEING  A  SON.  ATPAINLNG 
TWENTY-ONE.  OR.  BEING  A  DAUGHTER,  ATTAINING  THAT 
AGF  V    RRIAOE,  TRUSTEES   BY  SALE  OR  MOHTi.m.k.  TO 

R.\l^  FOR  F.ACH  OP  THE  YOUNGER  CHILI )i; I  N    WITH 

INTKREhT  AT  4L  PER  CENT.  IN  TIIK  MEANTIME.  WIFE  TO 
RECEIVE  AN  ANNUITY  OV  iiOL  DUUI^'-  HKF<  WIDOWHOOD, 
PAYABLE   QUARTERLY,  AND    CHARc  AS   AFORESAID, 

UPON  TRUST  FOR  TESTATOR'S  ELDhM    >uN   ABSOLUTELY. 
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Wills. 
No.  XX\1I. 

Will,  devising 
Freehold, 

Copyhold,  and 
Leasehold 
Estates  to 

Trustees,  ^c. 


1.  General  devise  of  freehold,  copy- 

hold, and  leasehold  estates. 

2.  Habendum. 

3.  Trustees  to  be  possessed  of  pre- 

mises until  testator's  younjfest 
child,  being  a  son,  shall  attain 
twenty-one,  or  being  a  daughter 
shall  attain  that  age  or  marry. 

4.  Power  to  grant  leases  at  rack- 

rent. 

5.  To  keep  premises  in  repair,  and 

to  insure  the  same  against 
damage  by  fire. 

6.  To  drain,  inclose,  and  make  im- 

provements, and  also  to  plant 
timber. 


7.  To 


o  pay  rents,  duties,  suits,  and 
services  due  in  respect  of  the 
copyholds. 

8.  To  pay  and  perform  rents  and 

covenants  in  respect  of  leasehold 
premises. 

9.  To  renew  leases,  with   power  to 

raise  the  money  for  that  purpose 
by  way  of  mortgage. 

1 0.  Proviso  that  it  shall  be  at  the  op- 

tion of  the  trustees  to  renew  or 
not  as  they  may  think  proper. 

11.  Trustees  to  pay  rents  and  profits 

to  testator's  wife  until  his  eldest 
son  attains  twenty-one,  if  she  so 
long  remains  his  widow,  she 
thereout  maintaining  his  family. 


12.  Trustees,  out  of  rents  and  profits, 

to  pay  an  annuity  of  350/.  to 
testator's  eldest  son  on  his 
attaining  twenty-one,  and  the 
surplus  rents  and  profits  to  be 
paid  to  wife,  until  some  one  or 
other  of  the  younger  children, 
being  a  son,  shall  attain  twenty- 
one,  or  being  a  daughter,  shall 
attain  that  age  or  marry. 

13.  Younger  children,  on  respectively 

attaining  twenty-one,  to  receive 
an  annuity  of  100/.  out  of  the 
rents  and  profits  until  the 
youngest  child  attains  twenty- 
one,  &c.,  the  surplus  rents  and 
profits  to  be  paid  to  the  wife^ 

14.  In  case  of  death  or  future   mar- 

riage of  wife,  trustees  to  invest 
the  surplus  profits  to  accumu- 
late at  compound  interest. 

15.  On  youngest  child,  being  a  son 

attaining  twenty-one,  or  being  a 
daughter,  attaining  that  age  or 
marriage,  trustees,  by  sale  or 
mortgage,  to  raise  the  sum  of 
2,500/.  for  each  of  the  younger 
children,  with  interest  in  the 
meantime  at  4/.  per  cent. 

16.  Wife   to    receive    an    annuity  of 

250/.  payable  quarterly,  during 
widowhood. 

17-  Power  of  distress. 

18.  Chargeable  as  aforesaid,  trustees 
to  stand  seised  and  possessed  in 
trust  for  testator's  son  abso- 
lutely. 


[Commence  will,  ut  ante.  No.  I.,  clause  1,  p.  632.] 


states. 


General  devise  1.  J  GIVE  AND  DEVISE  unto  {trustees),  their  heirs,  executors  and 
copyhold,  and  administrators,  all  my  freehold,  copyhold  or  customary  and  lease- 
ease  o  \io\^  estatcs,  lands,  tenements  and  hereditaments  whatsoever  and 

wheresoever,  whether  in  possession,  reversion,  remainder  or 
expectancy,  which  I,  or  any  other  person  or  persons  in 
trust  for  me,  is  or  are  seised  or  possessed  of,  including  also 
all  such  estates  as  are  vested  in  me  in  trust  or  by  way  of 
mortgage,  and  as  to  my  copyhold  or  customary  estates,  whethei" 
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the  Muno  shall  or  shall  not  have  been  surrendered  to  the  use  of  my       ^ojm. 
wiU.  (a)  «•.  xxvn. 


Witt, 

FfmkoU, 

CumkM.  mi 

MjmAM 


(a)  By  the  general  Uw  of  oepyholds,  a  sonvnder  to  the  ubm  of  a  will  wm 
eMeotial  to  iti  tastementarjr  opention  (iturreU  v.  Smith,  4  Co.  24,  not«  6  ; 
Co.  Cop.  t.  36,  Tr.  S3  ;  W»t.  Cop.  122.  iv^uti'ic. 

But  to  reoMdy  th«  ineoavwileneM  ocoMioo«d  b^  the  omiMion  of  lorrenden  of         

copyhold*  to  tM  UMt  of  »  will,  by  which  the  inteation  of  a  testator  was  so  ggnwiUr  to 
froqoently  thwwted,  the  statute  55  Geo.  3,  o.  192,  was  passed,  by  which  it  is  tbs  nss  of 
euclad,  that  devises  of  copyholds  shall  be  good  without  any  surrender  to  the  wUlof  eopjhoUs 
OM  of  a  wiO :  (sect  1.)    The  same  enactment,  however,  provides,  that  the  same  fanoMrly 
doMataiid  fees  riiall  continue  payable  as  have  been  pud  on  surrenders :  (sect  3.)  ■ssiotisl 
The  aek  is  not  to  render  invalid  any  devise  or  disposition  that  would  have  bees  Stat  55  Geo.  S, 
valid,  nor  to  fender  valid  such  as  would  have  been  invalid  if  a  surrender  had  e.  191. 
bean  made  to  the  oaea  of  the  will.  Davis*  of 

TIm  act  therefore  supplies  a  surrender  only  in  point  of  form,  and  not  in  eopjlialda  tfM 
■nbctanoe,  and  does  not  rvnder  copyholds  devisable  which  were  nut  so  other-  wittsat  a 
wise;  neither  does  it  supply  an  act  necessary  to  i^ive  validity  to  the  devise,  mrrMitelo fb* 
beyond  the  simple  act  of  surrender.     Hence,  where  by  the  particular  custom  nae  of  tb*  wiU. 
of  a  manor  a  married  woman  was  incapable  of  devi9inf(  her  copyhold  lands,  8«n*daiiM«ii 
aotsepS  Aroufffa  the  medium  of  a  surrender  to  a  will  under  the  sanction  and  pro*  fy^  pi^aUs  as 
laetioo  of  the  priviAa  examination  by  the  lord  or  his  steward  as  to  her  uncon-  oa  a  sansaisr. 
trolled  aHml^  1h»  Ml  «m  hdd*  not  to  supply  a  surrender  unaccompanied  with  a&  not  to 
the  abova-OMatioMd  fanMlitiai — this  being  a  surrender  in  substance  intended  p^vkr  iavalid, 
to  protect  the  acta  of  a  married  woman,  which  protection  the  LegisUtuie  did  not  or  to  nadar 
intend  to  deprive  her  of:   (Doe  dewt.  Netkercott  v.  Bartk,  5  Bam.  &  Aid.  492 ;  valid  say 
S.  C.  Dowl.  &  Ry.  SI.  ihnsiHeB  asl 

Uy  the  Wills  Act,  1  Viet  o.  26.  s.  26,  it  is  enacted.  **  That  a  devise  of  the  land  of  ettanris*  sa. 
the  taitator.  or  of  the  land  of  the  teaHUkor  in  any  place,  or  in  the  occupation  of  any  AetsappBss 
pcraoo  meotioaad  in  his  will,  or  otharwisa  deaoribed  in  a  general  manner,  and  any  wmaKoajy 
o^argaoeral  devise  which  would  deaoribaa  oustooury,  copyhold  or  leasehold  iapoiataf  fcna. 
astafeSb  tf  thataatator  bad  no  freehold  estate  which eonld  be  daseribed  by  it,  shall  ^  gmmi 
be  construed  to  include  the  customary,  eopyhdd  and  leaaehold  ealatea  of  tha  d*via*  of  tba 
tcatator.  or  hi*  customarv,  copyhold,  and  leasehold  eatates,  or  ai^  of  them,  to  taatator'a  leads 
which  suoh  deaoiptioo  shall  extend,  as  the  oaae  may  be,  as  weU  aa  fifeehold  ahsll  iadada 
estidea,  nalaaa  contrary  intention  sh^  AppoM*  b^  the  will."  eopybold  aad 

Another  doubt  arising  upon  tha  oonatruction  of  the  statute  55  Geo.  3,  waa  lasMbotd  aa 
whether  it  would  have  have  caUmeed  as  onadmitted  heir  at  law.     But  now  the  *<**  —  firaabold 
WiDs  Act  (1  Vict  o  26),  alter  ampowcrtaf  eopyholders  to  dev^  their  copyholds  ^"^ 
arithoot  awrandar  (aaet  83),  proceeds  to  enact,  that  the  power  hereby  |rif«i  CaatsstMiy 
shall  extend  to  aO  real  eatato  of  the  nature  of  customary  flreehold  or  tenant  ii||ht|  ft— te*tesni 
or  custoi—iy  or  copyhold,  notwithstaadinf  tha  ♦eataior  may  not  have  ■uitandaed  •gS^"*** 


the  Moe  to  the  nae  of  hie  will,  or  notwithateading  that  being  entitled  a»  heir,  *™'    _. 
devisee,  or  otbcrwiB^  to  be  admitted  thereto,  he  ahaU  nnt  have  been  admitttn)  ^J!™'' 
thereto,  or  notwitliataoding  that  tha  same,  in  eonaamaooe  of  the  want  of  a  ^tT|'^^^     ^ 
custom  to  deviee  or  aoftandar  to  the  use  of  a  will  or  otberwtea,  oooM  not  at  law  ™«lAf'H> 
tuve  been  disposed  of  bf  wUl  if  this  act  had  not  been  made^  er  notwithstanding  ,>,„,,  ^  oaaask 
that  the  same,  in  coneeqnence  of  there  being  a  coetom  that  a  will  or  a  be  bow  iIitIssiI 
surrender  to  the  use  of  a  will,  should  oootinae  in  Ibree  for  a  limited  time  only,  ^a  ta  faa  and 
or  any  other  special  custom,  ooold  not  have  been  diapoeed  of  by  will  aecording  ^^^  tmMt  to 
to  the  power  contained  in  thia  ael,  if  tliis  act  had  not  been  made:  (aeet.  3.)  iinfaiMiif 
But  with  a  proviso,  "  that  wiMie  any  veal  aetata  of  tlM  nature  of  cnatomaiy  oMtaaaay  «d 
freehold  or  tenant  right,  or  enatomary  or  copyhold,  might,  by  the  euatom  of  rniijbiM 
•  of  which  the  miM  ia  hoMen,  have  bean  euMeadeieii  to  the 


a  manor  of  arliiah  the  mow  ia  hoMen,  have  bean  auweadered  to  tiM  nae  of  a  oautaau 
will,  and  the  liiteini  ahaP  aot  have  anvaadend  the  same  to  tlm  aaa  of  biswiD, 
no  person  entitled  er  eiaimii«  to  be  entitled  thereto  bf  virtoe  ef  aoeh  will  ahall 
be  entitled  to  be  admitted,  eiesat  apoa  paymaat  ef  all  aaah  etmap  dattea,  fcaa, 
and  sums  of  money  as  would  nave  beaa  wrMly  dim  aad  payaMe  ia  laapaet  ef 
the  surrendering  of  such  real  estate  to  the  nae  of  the  wtU,  or  ia 
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^_^'  2.  To  HOLD  the  same,  with  the  appurtenances,  unto  and  to  the 

No.  XXVII.  use  of  the  said  (trustees),  their  heirs,  executors,  administrators  and 
Will,  devising  assigns,  according  to  the  respective  natures  and  qualities  of  the 
Comhoid^d  premises,  upon  the  trusts,  and  for  the  ends,  intents  and  purposes 

Leaseliold 

Estates  to 

Trmtees,  <^. 

Habendum. 

Trustees  to  be 
possessed  of 
premises  until 
testator's 
youngest  child, 
being  a  son, 
shall  attain 
twenty-one,  or 
being  a 

daughter,  shall 
attain  that  age 
or  marry. 

Power  to  grant 
leases  at 
rack-rent. 


hereinafter  expressed  and  declared  (that  is  to  say), 

3.  Upon  trust,  that  they  the  said  (trustees),  and  the  survivor 
of  them,  his  heirs,  executors  or  administrators,  do  and  shall  stand 
seised  and  be  possessed  of  my  said  freehold,  leasehold  and  copyhold 
estates,  until  the  youngest  of  my  children  for  the  time  being,  who 
being  a  son,  shall  attain  the  age  of  twenty-one  years,  or  who  being 
a  daughter,  shall  attain  that  age  or  marry. 

4.  And  I  hereby  authorize  and  direct  my  said  trustees  or 
trustee  during  the  period  which  my  said  youngest  child,  being  a 


the  registering  or  enrolling  such  surrender,  if  the  same  real  estate  had  been 
surrendered  to  the  use  of  the  will  of  such  testator."  And  with  a  further  proviso, 
"  that  where  the  testator  was  entitled  to  have  been  admitted  to  such  real  estate, 
and  might,  if  he  had  been  admitted  thereto,  have  surrendered  the  same  to  the 
use  of  his  will,  and  shall  not  have  been  admitted  thereto,  no  person  entitled,  or 
claiming  to  be  entitled  to  such  real  estates  in  consequence  of  such  will,  shall  be 
entitled  to  be  admitted  to  the  same  real  estate  by  virtue  thereof,  except  upon 
payment  of  all  such  stamp  duties,  fees,  fine  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  the  admittance  of  such  testator  to 
such  real  estate,  and  also  of  all  such  stamp  duties,  fees,  and  sums  of  money,  as 
would  have  been  lawfully  due  and  payable  in  respect  of  surrendering  such  real 
estates  to  the  use  of  the  will,  or  of  presenting,  registering  or  enrolling  such 
surrender  had  the  testator  been  duly  admitted  to  such  real  estate,  and  afterwards 
surrendered  the  same  to  the  use  of  his  will ;  all  which  stamp  duties,  fees,  fine 
or  sums  of  money  due  as  aforesaid,  shall  be  paid  in  addition  to  the  stamp 
duties,  fees,  fine  or  suras  of  money  due  or  payable  on  the  admittance  of  such 
person  so  entitled  or  claiming  to  be  entitled  to  the  same  real  estate  as  aforesaid :" 
Wills  or  (sect.  4.) 

extracts  of  wills  And  by  the  section  next  immediately  following  (sect.  5),  "  it  is  further  enacted, 
of  customary  that  when  any  real  estate  of  the  nature  of  customary,  freehold  or  tenant  right, 
freeholds  and  or  customary  or  copyhold,  shall  be  disposed  of  by  will,  the  lord  of  the  manor 
copyholds  to  be  ^j.  reputed  manor  of  which  such  real  estate  is  holden,  or  his  steward,  or  the 
entCTed^on  the  (jgpyty  of  such  steward,  shall  cause  the  will  by  which  such  disposition  shall 
""'"^  '"  °  be  made,  or  so  much  thereof  as  shall  contain  the  disposition  of  such  real  estate,  to 

be  entered  on  the  court  rolls  of  such  manor  or  reputed  manor;  and  when  any  trusts 
are  declared  by  the  will  of  such  real  estate,  it  shall  not  be  necessary  to  enter  the 
declaratiop  of  such  trusts,  but  it  shall  be  sufficient  to  state  in  the  entry  on  the 
court  rolls,  that  such  real  estate  is  subject  to  the  trusts  declared  by  such  will ;  and 
when  any  such  real  estate  could  not  have  been  disposed  of  by  will  if  this  act  had 
not  been  made,  the  same  fine,  heriot,  dues,  duties,  and  services  shall  be  paid  by 
the  devisee,  as  would  have  been  due  from  the  customary  heir  in  case  of  descent 
entitled  to  from  of  the  same  real  estate,  and  the  lord  shall,  as  against  the  devisee  of  such  estate, 
the  heir  in  case  have  the  same  remedy  for  recovering  and  enforcing  such  fine,  heriot,  dues, 
of  descent.  duties,  suits  and  services,  as  he  is  now  entitled  to  for  recovering  and  enforcing 

the  same  from  and  against  the  customary  heir  in  case  of  a  descent. 


court  rolls. 

Lord  to  be 
entitled  to  the 
same  fine,  &c. 
when  such 
estates  are  not 
now  devisable, 
as  be  would 
liaye  been 
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•on,  ahall  be   under  the  age  of   twenty-one   yean,  or,  bmog      Wiu* 
a  daughter,  shall  be  under  that  age  and  unmarried,  to  demise,  at   Vo.  xxviL 
raok-rent,  all    or  any  part  of    my  said    freehold,   copyhold   or  fnft,  Arijjaj 
cuttomary  and  leasehold  estate  and  premises,  either  from  year  to  oS^SLrf 
year,  or  for  any  term  or  terras  of  years  not  exceeding  fourteen      fimAnii 
years,  in  possession,  from  the  time  of  such  letting;  but  subject   TnaiM$^4fe. 
always  to  a  proviso  for   re-entry,  for  nonpayment  of  the    rent 
thereby  to  be  reserved  for  the  space  of  twenty-one  days  next  after 
the  same  shall  become  due,  and  so  that  the  tenant  or  tenants  shall 
not  be  made  dispunishable   for   waste.      And  provided  also 
that   no    lease  of   my   said  copyhold  or  customary   estates  be 
granted   without   the   previous    licence   for   that   purpose   to   be 
obtained    of  the  lord  or  lady  for  the  time  being  of  the  manor 
or  manors   whereof   the    same    copyhold  or  customary  estates 
are  holden. 

5.  And  I  further  direct  that  my  said  trustees  or  trustee  for  '^'^  ^**V  »•»• 

.  .  prwiiini  in 

the  time  being  shall,  at  their  or  his  discretion,  during  such  time  as  ra|Mir,  and  to 
my  said  youngest  child,  being  a  son,  shall  be  under  the  age  of  afuut  d«n^» 
twenty-one  years,  or  being  a  daughter,  sIuUl  be  under  that  age  and  **'  ^^ 
unmarried,  and  at  the  coata  of  the  said  trust  premises,  keep  all 
the  dwelling-houses,  buildings,  and  fixtures  upon  my  said  freehold 
and   copyhold    or  customary   hereditaments    and    premises   and 
leasehold   estates,  in  proper  and  tenantable   repair;    and  also, 
during  all  such  time  as  aforesaid,  keep  all  such  dwelling-houses, 
buildings  and  fixtures  insured  against  damage  by  fire  to  the  full 
value   thereof,  in   some   fire   insurance   office   in   England ;    and 
apply  any  moneys  to  be  received  by  virtue  of  any  such  insurances 
in  reinstating  the  property  in  respect  of  the  damage  whereof  such 
moneys  shall  be  so  received. 

6.  And  also  to  drain,  inclose,  or  otherwise  improve  any  part  ^^J^^^^^y^ 
my  said  freehold,  copyhold,  or  customary  and  leasehold  estates  and  tuk*  iBprav*. 
premises ;  and  also,  if  my  said  trustees  or  trustee  shall  deem  it  ^ZHt  iub«. 
ex{>cdient  so  to  do,  to  plant  timber  or  other  trees  on  any  part  of 

the  said  real  estates  as  shall  bo  of  freehold  tenure,  {b)    And  also 


(b)  The  powor  of  pkntioR  ttmber  should  be  lesUktod  to  the  freehold  portion  rranrtMil 
of  the  property,  h  it  would  be  ao  act  of  waste  in  the  owners  of  co|ijlM>ld  or  ( 

3  K  2 
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Witts.  to  adjust  and  settle,  with  the  tenants  of  any  of  the  said  premises. 

No.  XXVII.  what  proportions  of  the  expenses  of  draining,  inclosing,  or  other 

Will,  devising  improvements  shall  be  borne  by  such  tenants  respectively,  and 

/VeeAoZc?,  whether  in  the  shape  of  immediate  payments,  or  of  a  per  centage 

Leasehold  in  the  nature  of  an  increased   rent    upon  the  capital  expended 

Estates  to  .  i       i     •    •  •      i 

Trustees,  fc,  by  my  said  trustees  or  trustee  m  such  draining,  inclosure  or 
improvement;  and  also  what  allowances  shall  be  made  to 
such  tenants  in  respect  of  any  part  of  the  said  premises  which 
shall  at  any  time  hereafter  be  devoted  to  the  plantation  and 
growth  of  timber  and  other  trees  to  be  planted  thereon  as 
aforesaid. 

To  pay  and  7.  And  ALSO  do  and  shall  from  time  to  time,  as  and  whenever 

render  the  rents, 

duties,  suits  and  the  Same  shall  be  due  and  required,  pay  and  perform  all  rents, 
respect  of  the     heriots,   duties,    suits    and    services,  to    be    paid,  rendered    and 
copyholds.        performed  for  or  in  respect  of  the  said  copyhold  or  customary 
hereditaments  and  premises. 

To  pay  and  g^  ^.ND  ALSO  do  and  shall  in  like  manner  pay  and  perform  all 

perform  rents  '■    ""  _ 

and  covenants    rcuts  and  Covenants  to  be  paid  and  performed  for  and  in  respect  of 

in  respect  of         ,  •  n  i  i     1 1  -i 

leasehold  the  Said  leasehold  estates  and  premises. 

premises. 

To  renew  9^  And  ALSO  do  and  shall  from  time  to  time,  out  of  the  rents 

leases,  with 

power  to  raise  and  profits  of  my  said  leasehold  estates,  or,  if  necessary,  by  mort- 
purpose  by  way  gaging  the  same,  or  a  competent  part  thereof,  raise  a  sufficient 
of  mortgage.  ^^^  ^f  money  to  defray  the  expenses  of  fines  and  other  charges 
incurred  in  renewing  any  now  subsisting  lease  or  leases,  or  any 
other  lease  or  leases  to  be  hereafter  granted  of  the  said  leasehold 
estates  and  premises,  when  and  so  often  as  such  lease  or  leases 
shall  expire,  or  a  renewal  shall  or  may  become  necessary  or  expe- 
dient ;  and  do  and  shall  from  time  to  time,  when,  as,  and  whenever 
the  same  may  be  so  necessary  or  expedient,  use  their  or  his  best 
endeavours  to  obtain  such  renewals  accordingly;  and  for  those 
purposes  I  do  hereby  authorize  and  empower  my  said  trustees  or 
trustee  for  the  time  being  to  surrender  the  now-subsisting  or  any 
future  lease  or  leases  to  be  granted  of  the  said  leasehold  estates. 


leasehold  estates  to  cut  down  or  appropriate  to  their  own  use,  although  planted 
by  themselves  or  the  persons  under  whom  they  claim  the  property. 


HOPUM   OONVEYANCINO.  701 

when  and  as  oflton  as   tbo   same   may  become  so  renewiUe  ap       Wius. 
aforesaid.  No.  XXVIL 


wai, 

10.  PkOVIDED    nevertheless  (c)  and    I    UEBEBY   DECLARE^   CmSStLd 

that  notwithstanding  any  directions  hereinbefore  contained,  it  shall      ',""•*•" 
not  be  imperative  on   my  said  trustees  or  trustee  to  proceed  in    Tnuue$,  4c. 
obtaining  any  such  renewal  or  renewals  as  aforesaid,  if  the  lessor  ProT^Tthrt  it 
or  lessors  shall  demand  for  the  granting  thereof  such  fine  or  pre-  ^L*^**  *^ 
mium  as  to  my  said  trustees  or  trustee  shall  seem  excessive  or  t^  tcwtaa  to 

reMw  or  not,  m 

unreasonable.  tkaj  okj  think 

proper. 

11.  And  my  will  is,  and  I  do  hereby  further  direct, 
that  until  my  said  youngest  child,  who,  being  a  son,  shall  attain 
the  age  of  twenty-one  years,  or  being  a  daughter,  shall  attain  that 

age  or  marry,  my  said  trustees  or  trustee  for  the  time  being  shell  I[^^|!^*^ 

pay  the  whule  of  the  net  rents  and  profits  of  my  said  freehold,  P«**«  *o 

tcrtu tor's  wifb 

copyhold  or  customary  and  leasehold  estates,  unto  my  dear  wife  antu  hi*  eldMt 
{A.  B.),  if  she  shall  so  long  continue  my  widow,  until  my  eldest  twrnty-oiM,  If' 
son  for  the  time  being  shall  attain  the  rtge  of  twenty -one  years,  "^"^  '"^ 
she  thereout   maintaining,   educating   and   bringing    up    such   of  *'«!»».  »•»• 
my  said  children  as,  being  a  son  or  sons,  shall  be  under  the  age  nuuotainine  hit 
of  twenty-one  years,  or  being  a  daughter  or  daughters,  shiUl  be      •^' 
under  that  age  and  unmarried,  suitable  to  their  degree  and  station 
in  life. 

12.  And  when  my  said   eldest   son  (name\  or  my  eldest  son  Tnutoaa  oat  of 
for  the  time  being,  shall  attain  the  age  of  twenty-one  years,  then  profit*  to  paj 
UPON  trust,  out  of  the  Siiid  rents  and  profits,  to  pay  unto  my  95^^^*''  *' 
eaid  eldest  son  {nanu),  or  to  my  eldest  son  for  the  time  being,  the  tartitort  «Mi* 
annual  sum  of  350/.   sterling,  by  equal  quarterly  jMiyments,  on  Atuining 

the  25th  day  of  March,  the  24th  day  of  June,  the  29th  day  of  J^JijJJ'^ 
September,  and   the   25th  day  of  December,  together  with  the  IJ^JJ^fc, 
pro|)ortionate   mrt  which   shall   become  due  during  the  interval  v*^  *»  •** 

.  .  BDtil  OaOM  OM 

between  the  time  of  his  becoming  so  entitled  as  aforesaid  and  the  otiw  of  Um 


(e)  It  ia  g«n€ff»Uj  advinble  to  snthorise  trustee*  to  ezerciM  a  discrrtion  as  to  pnetiad 
whether  or  iMit  they  ihall  dhct  niMwala ;  for  if  the  trust  for  reoewaJ  is  iropeimtire,  (uggMioo*. 
and  the  reveraioner  is  aware  of  the  fact,  the  lattrr  may  ooaaibly  insiat  apoo  *ucb 
uoreaaonable  terma  that  a  oompliance  with  them  might  far  exoc«d  the  aetaal  value 
of  the  property. 
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Wills.       first  quarterly  day  of  payment ;  and  do  and  shall  pay  over  the 

No  xxvil    surplus  of  such  rents  and  profits  unto  my  said  wife,  provided  she 

shall  so  lonff  continue  my  widow,  until  some  one  of  my  younger 

Will,  devising        .  =*        .  •'  '  .  J  J         b 

Freehold,     children  who,  being  a  son  or  sons,  shall  attain  the  age  of  twenty- 
"ucuehoU     one  years,  or  who,  being  a  daughter  or  daughters,  shall  attain  that 
-^^,^0.  age  or  marry. 

younger 

children,  being       13.  And  whcn  and  as  cach  of  my  said  younger  children,  who, 

a  son,  shall  ,  i     n  ♦        i 

attain  being  a  son,  shall  attain  the  age  of  twenty-one  years,  or  who, 

befng^a""^'  °'  being  a  daughter,  shall  attain  that  age  or  marry,  then  upon  trust 

daughter,  shall  ^^^  ^f  ^}jq  g^^j^  rcuts  and  profits,  to  pay  unto  each  such  younger 

or  marry.  SOU,  upou  his  respectively  attaining  the  age  of  twenty-one  years, 

Yomiger  ^^^  ^^^q  G2i(^  daughter,  on  her  respectively  attaining  that  age 

respectively  or  day  of  marriage,  {d)  the  annual  sum  of  100/.  sterling  during  their 

attaining  •         t  i        /.  ^  -,  i  •  -i 

twenty-one,  to  respective  livcs,  by  four  equal  quarterly  payments,  on  the  said 
amudty^f  100?.  Several  days  hereinbefore  mentioned,  together  with  the  propor- 
out  of  the  rents  tionate  part  which  shall  become  due  during  the  interval  between 

and  profits,  '     ^      ^  ^  ^  *^    ^ 

until  the  the  time  at  which  each  of  my  said  younger  children  shall  so  become 

attains  entitled  as  aforesaid,  and  the  first  quarterly  day  of  payment ;  and 

tirs*^^'  ^  ^^^  P^y  ^^®'  *^®  surplus  rents  and  profits,  which  shall  from  time 
rents  to  be  paid  to  time  remain,  after  payment  of  such  annuities  as  aforesaid,  unto 

to  the  wife, 

my  said  wife,  if  she  shall  so  long  continue  my  widow,  until  my  said 
youngest  child,  being  a  son,  shall  attain  the  age  of  twenty-one 
years,  or  being  a  daughter,  shall  attain  that  age  or  marry,  as 
aforesaid. 

In  case  of  14.   PROVIDED  ALWAYS  AND  I  HEREBY  DIRECT,  in  Case  of  the 

death  or  future    -i.vr.  •  n  'j-pi/-  '^ 

marriage  of  death  or  f  uturc  marriage  of  my  said  wife  before  my  said  youngest 
bvest*^*^  ^  child,  who,  being  a  son,  shall  attain  the  age  of  twenty-one  years,  or 
surplus  rents     who,  being  a  daughter,  shall  attain  that  age  or  marry,  that  my  said 

and  profits  to  i     ii     •  ■•  , 

accumulate  at  trustecs  or  trustcc  shall  invest  and  accumulate,  at  compound 
intemu  interest,  the  said  surplus  rents  and  profits  so  bequeathed  upon 


{d)  If  the  annuities  to  daughters  are  intended  to  be  paid  to  their  separate  usei 
add — 

**  for  her  separate  use,  free  from  the  control  of  her  husband,  and 
without  power  of  anticipating  the  growing  payments." 


MonBR  comrsTANciNo.  TIS 

trust  for  my  eaid  wife  as  aforesaid,  by  laying  out  and  investing      Wills. 
the  Mme  upon  government  securities,  or  in  some  of  the  public  M«k  xxviL 
stocks  or  funds,  or  upon  real  securities  in  England  or  Wales,  but    wpi  a^^ 
not  in  Ireland;  and  shall  alter,  vary  and  transpose  such  stocks,  -^^7^'^-_. 
funds  and  securities  as  my  said  trustees  or  trustee  shall,  in  their     LtmAM 
or  his  discretion,  think  fit ;  and  shall  receive  the  interest,  divi-    tVmmm,  ^ 
dends  and  annual  produce  of  the  said  stocks,  funds  and  sccuritiesy 
and  lay  out  and  invest,  alter,  vary  and  transpose  the  same  in  like 
manner,  until  my  said  youngest  child,  being  a  son,  shall  attain 
the  age  of  twenty-one  years,  or  being  a  daughter,  shall  attain 
that  age  or  marry. 

15.  And  when  my  said  youngest  child,  being  a  son,  shall  have  ^J*?^!!' 
attained  the  age  of  twenty-one  years,  or  being  a  daughter,  shall  aoa,  ittriiAi 
have  attained  that  age  or  married,  I  ix)  hereby  authorize  and  oTMica^ 
EMPOWER  my  said  trustees  or  trustee  for  the  time  being,  by  sale  JJ5JjJJ^',j^ 
or  mortgage  of  my  said  freehold,  copyhold  or  customary  and  lease-  •jceormmnUir^ 
hold  estates  and  premises,  or  either  of  them,  or  of  a  com{)etent  part «  aofif^a, 
of  the  same,  to  raise  and  levy  such  sum  and  sums  of  money  as  IL  sm  «f 
shall,  after  deducting  all  incidental  expenses,  be  sufficient  to  make  i^^'JjL??!^ 
a  portion  of  2,500/L  sterling  for  each  of  my  said  younger  children,  eUym,«Sk 
and  to  pay  such  several  sums  or  portions  of  2,500^  unto  each  of  mtMiim  ii  4JL 
my  said  younger  children  accordingly ;  and  in  the  meantime,  until  ^  '^"^ 
such  sum  of  money  can  be  so  levied  and  raised  as  aforesaid,  shall 

pay  unto  each  of  my  said  younger  children  the  interest  on  the 
said  sum  of  2,500/.,  at  the  rate  of  \l  for  every  100/.  by  the 
year.(*) 

16.  And  as  to  the  rest  of  my  said  freehold,  copyhold  or  customary  wift  to  noit* 
and  leasehold  eetatea  and  premises  which  shall  remain  undisposed  of  ^oLuaJ^ 
for  the  purposoa  aforesaid,  my  will  is,  that  my  said  wife  shall,  yearly  J^f^* 
and  every  year,  during  the  remainder  of  the  term  of  her  natural  fi^kwrnL 


(*)  It  is  not  MooMSiy  hsrs  to  iasart  a  dauM  sabslitaling  duldrm  in  the 
place  of  dwMd  oMtats  djing  (mAms  the  poiod  of  diatribatMO.  il  bmmg  saO* 
dent  to  mtsMish  the  slato  of  aw  ehUd  of  ibe  teetalor,  otof  tfas  iMiwiliiini 


rraetkal 


of  such  cbild.  that  be  wm  liring  at  the  death  of  the  testator,  oakas  there  is 
anjrthinK  in  the  will  (and  which  do«  aot  ooour  here)  to  wanaat  a 

coo«tructiuo. 
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Wills.       life,  if  she  shall  so  long  remain    my  widow,  receive  the  clear 

No.  XXVII.    annuity  or  yearly  sum  of  250/.  so  issuing  out  of  and  charged  upon 

wai,  devising  ^  ^^^  singular  such  before-mentioned  premises,  free  from  all 

c  ^^hoid!tnd  ^^^"<^t^ons  except  the  present  or  any  future  tax  on  property  or 

Leasehold     income ;  to  be  in  full  satisfaction  of  all  dower  and  thirds  to  which 

Estates  to         ,  .  •  i    i  i       i  i         i  •  t         i        i 

Trustees,  ^c.  She  may  be  entitled  by  law  or  by  custom,  and  to  be  paid  to  her  by 
four  equal  quarterly  payments,  at  Lady-day,  Midsummer,  Michael- 
mas and  Christmas-day,  with  a  proportionate  sum  for  any  fractional 
part  of  a  quarter  of  a  year  which  may  happen  after  my  said  wife 
shall  become  entitled  to  her  said  annuity,  and  the  first  of  the  said 
quarterly  days  that  shall  then  next  happen ;  and  also  with  a  pro- 
portionate sum  for  any  fractional  portion  of  a  quarter  of  a  year 
which  may  happen  immediately  to  precede  the  determination  of  the 
said  annuity ;  such  annuity  to  become  payable  immediately  upon 
my  said  youngest  child,  being  a  son,  attaining  the  age  of  twenty- 
one  years,  or  being  a  daughter,  attaining  that  age  or  marriage ; 
but  so  nevertheless  that  the  power  of  sale  or  mortgage  hereinbefore 
given  to  my  said  trustees  or  trustee,  for  the  purpose  of  raising  such 
portion  or  portions  as  aforesaid,  or  any  purchase  or  mortgage 
under  any  of  such  powers,  shall  be  in  no  wise  affected  or  preju- 
diced thereby. 

17.  And  I  do  hereby  direct  that  my  said  wife,  and  her 
assigns,  shall  have  the  same  powers  of  distress  in  case  any  quarterly 
payment  of  her  said  annuity  shall  be  in  arrear  for  the  space  of 
fourteen  days  next  after  any  of  the  days  whereon  the  same  ought 
to  be  made  payable,  as  in  the  case  of  distresses  for  nonpayment  of 
rent  upon  common  lease  or  demise. 


Power  of 
distress. 


Chargeable  as  18.  And  subjcct  and  chargeable  as  aforesaid,  my  will  is  that  my 
tr^te^  to  ^^^  trustees  or  trustee  shall  stand  and  be  possessed  of  my  said  freehold, 
stand  seised  and  copyhold  or  customarv  and  leasehold  estates  and  premises,  upon 
TRUST  for  my  eldest  son  for  the  time  being,  when  my  said  youngest 
child,  being  a  son,  shall  attain  the  age  of  twenty-one  years,  or  being 
a  daughter,  shall  attain  that  age  or  marry,  and  to  convey,  surrender, 
assign,  or  otherwise  assure  ,the  same  freehold,  and  copyhold  or 
customary  and  leasehold  estates  and  premises,  unto  and  to 
the  absolute  use  of  my  said  eldest  son,  his  heirs,  executors, 
administrators  and  assigns,  according  to  the  respective    natures 


in 
trust  for 
testator's  eldest 
son  absolutely. 
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and  qualities  of  the  said  prcmiaea.     [Add  declaration  that  trustees*       Wiua. 
receipts  s/tali  be  a  tyfficieni  discharge,  ut  antey  No.   II.,  clause  7,   WiU, 


p.  643.      Inskbt  also  potoer  to  cluinye  trustees^  appointment  of  Cap^tj,  mU 


executorSf  and  clause  of  revocation,    ut  ante,   Na  I.,  clauses    11,      y^^_  ^ 
12,  13,  pi>.  637  to  640.]  Trmua,  fe. 

In  witness.  Sec 
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No.  XXVIIL 


WILL,  DEVISING  ALL  TESTATOR'S  FREEHOLD  ESTATES  TO 
USES  FOR  THE  BENEFIT  OF  HIS  THREE  NATURAL  CHILDREN, 
AS  TENANTS  IN  COMMON  IN  FEE,  ON  THEIR  ATTAINING 
TWENTY-ONE,  WITH  CROSS  REMAINDER,  IN  CASE  ANY 
OF  THEM  SHALL  DIE  IN  TESTATOR'S  LIFETIME,  OR 
UNDER  AGE;  ALSO  PROVISIONS  FOR  MAINTENANCE  AND 
ADVANCEMENT  OUT  OF  THE  YEARLY  INCOME,  WITH 
DIRECTIONS  TO  INVEST  THE  SURPLUS  UPON  TRUSTS 
FOR  ACCUMULATION.  ALSO  BEQUESTS  OF  LEGACIES  OF 
NINETEEN  GUINEAS  TO  EACH  OF  THE  CHILDREN.  THE 
TESTATOR  BEQUEATHS  ALL  HIS  LEASEHOLD  ESTATES  AND 
PERSONAL  PROPERTY  UPON  TRUST  FOR  THE  SEPARATE 
USE  OF  HIS  LEGITIMATE  DAUGHTER  FOR  LIFE,  WITH 
POWER  OF  APPOINTMENT  AMONGST  HER  CHILDREN,  AND 
IN  DEFAULT  OF  APPOINTMENT,  AMONGST  ALL  HER 
CHILDREN  IN  EQUAL  SHARES. 


1.  General  devise  of  freehold  estates 

to  trustees. 

2.  Habendum  to  trustees  to  uses  to 

be  hereinafter  declared. 

3.  Bequest  of  leasehold  and  ])ersonal 

estate. 

4.  Habendum. 

5.  As  to  freehold  premises,  to  the  use 

of  trustees  until  the  younjfest  of 
testator's  three  natural  children 
shall  attain  twenty-one,  and 
then 

6.  To  the  use  of  the  three  natural 

children  as  tenants  in  common 
in  fee. 

7.  Gross     limitations   in  favour    of 

survivors,  in  case  of  any  of 
testator's  natural  children  dyitif^ 
in  his  lifetime,  or  under  twenty- 
one. 


8.  Provisions  for  maintenance  out  of 
rents  and  profits,  with  directions 
that  surplus  shall  be  invested 
upon  trusts  for  accumulation. 

9-  Provisions  for  survivorship  and 
accruer,  to  be  applicable  to  ac- 
cumulated fund. 

10.  Bequest   of  legacies  of  nineteen 

guineas  to  each  of  testator's 
three  natural  children,  with 
directions  that  trustees  shall 
apply  same  for  the  benefit  of 
such  of  them  as  are  under  age. 

11.  Trustees  to  get  in  personal  estate. 

12.  To  stand  possessed   of  leasehold 

estates  and  trust  moneys. 

13.  Upon    trust   to     pay  income    to 

testator's  legitimate  daughter 
during  her  liife,  for  her  separate 
use. 

14.  Appointment  of  trustees  as  exe- 

cutors. 


MODXRN  OOICTBTAMCIHO.  797 

[Commence  wiU^  ut  ante,  No.  L,  cUoso  1,  p.  633.]  wna* 

Ko.  XXVIIL 

1.  I  OIVB  AND  DEVISE  unto  (trusUes)  and  their  heirs,  all  my    ^^~.. 
freehold  ettot68»  lands,  tenements  and  hereditaments,  whatsoever  •B  TmtaiMf» 
and  wheresoever,  to  which  I   am,  or   any  person  or  persons  in  Etiaut  *>  Um 
trust  for  me,  or  for  my  benefit,  is  or  are,  seised  or  entitled.  ^flklHL 

CSHUrtm,  S9, 

2.  To  HOLD  the  same  with  the  appartcnances,  unto  the  said       

(fnf *<«•*),  their  heirs  and  assigns  for  ever,  to  the  uses,  upon  the  JjJjJJJ**" 

trustSy  and  for  the  ends,  intents  and  purposes  hereinafter  limited,  ******  ^ 

expressed  and  declared,  of  and  concerning  the  same.  Habndnm  to 

tntUm  h  fw 


to  m„  twwM 

3.  I  ALSO  GIVE  AND  BEQUEATH  unto  the  Said  (trustees)  allifUrtolw 

my  leasehold  estates  and  property  whatsoever  and  wheresoever,  of  ^^^  . 
which  I,  or  any  other  person  or  persons  in  trust  for  me,  or  for  my  leMdiold  ud 
benefit,  am  or  are  possessed  of  or  entitled  to.     And  also  all  my  P"***^ 
goods,  chattels,  moneys  and  securities  for  money,  debts,  and  all 
and  wngiilqr  other  my  personal  estate  and  effects,  whatsoever  and 
wheresoever,  of  which  I,  or  any  person  for  my  benefit,  shall  be 
poeecesed  at  the  time  of  my  decease. 

4.  To  hold  the  same  unto  the  said  {trustees),  their  executors,  HabndBm. 
administrators  and   asngns,  upon    the   trusts,  and   for  the  ends, 
intents  and  purposes  hereinafter  declared. 

5.  And  as  to,  fob  and  concebnino  my  said  freehold  here-  as  to  tnAM 
ditamcnts  and  premises,  to  the  use  of  the  stud  {trustees),  their  l'"'*^**'- **  |^ 


heirs  and  asdgns,  until  the  youngest  of  my  three  natural  children  ontQ  tho 

T0CIIUNB4  Ok 

(set  out  name*  of  reputation    by  which  the  children  are  usually  t«tatac'«  thiw 


known,  {a)  and  their  respective  ages),  or  the  youngest  of  them  for  ^^ 
the  time  being,  shall  attain  the  ago  of  twenty-one  years ;  and  when  ^^T^ 


(a)  Wbeoerer  a  tastalar  lalaiids  to  nuke  a  dispoattion  in  Ikvour  of  Ulegiti-  i^  b«mMlB  I* 
mate  diiklrro,  wbetbcr  thaj  bs  his  own  or  of  anj  othw  panon,  owe  rnnet  be  i!'i|itfarti 
taken  to  deaoribe  them  bj  the  namee  they  have  acquired  by  repotatioo,  or  by  oUUna  thqr 
such  othar  doaoiipiioo  aa  will  identiiy  them ;    for  although  it  is  aatabliahea  alwaU  W 
that  iHqriilBaAe  enildren  ra  «we  mm  take  under  anr   dispoaitioa,  either  liy  oiHrhr 
deed  or^  vtD.  adequately  deeoribum  them  (MeUkmrn  t.  IMe  ^  Dmoa    imnlii 
shirt,  1  F.  Wma.  6S9  {  Mbrtimtr  v.  West,  3  Roaa.  370),  It  is  aa  aqoaQy  aslab* 
Uahed  rule,  that  a  gift  to  children,  aooa  or  daai|^ilMa»  or  iasne^  linpoils  jnimA 
facie,  legitimate  children,  and  will  nol  oompiehand  thoae  iHbo  are  illr^titimale : 
(Hart  V.  Dura»d,  3  Aoatr.  6»4 ;    Harm  v.  Hmmseoie,  I  Vea.  &  Ika.  434.) 
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Children,  ^c. 

Gifts  to 
children  prima 
fade  means 
legitimate 
children  only. 


Wills,  the  said  {youngest  child),  or  the  youngest  of  my  said  three  natural 
No.  XXVIII.  children  for  the  time  being,  shall  have  attained  the  age  of  twenty- 
Wili^ising  one  years,  then, 

qll  Testator's 
Freehold 
^states  to  Uses 
for  Beneft     Neither  will  the  circumstance  of  a  testator  having  made  use  of  expressions, 
^  hit  Three,  or  adopted  a  mode  of  disposition  affording  a  highly  reasonable  conjecture  of 
Natural       intention,  and  notwithstanding  all  the  children,  as  well  legitimate  as  illegiti- 
mate, are  by  the  same  mother,  afford  suflBcient  ground  for  varying  the  rule. 
Hence,  where  a  testator  had  four  children,  three   legitimate   and  one  illegiti- 
mate  (the  latter  being  a  child    of  himself  and   wife,   but    born  before  their 
marriage),    bequeathed  to   all  and  every  such  child  or  children,  as  he  might 
happen  to  leave  at  his  death,  for  maintenance  until  twenty-one  or  marriage,  and 
then  in  trust  to  pay  such  child  or  children  one  fourth  part  of  the  income  of  his 
estates  ;  but  in  case  there  should  be  only  one  such  child  who  should  attain  that 
age  or  marriage  as  aforesaid,  then  to  pay  the  whole  income  to  such  only  child, 
if  the  others  should  have  died  without  issue  ;  and  there  was  a  limitation  to  sur- 
vivors, in  case  of  the  death  of  any  of  the  children  under  age,  unmarried  and 
without  issue :    it  was  contended  that  the  distribution  into  fourths  plainly 
indicated  that  the  illegitimate  child  was  in  the  testator's  contemplation,  there 
being  four  children,  including  her,  when  the  will  was  made,  and  that  all  the 
expressions  applied  to  females,  showing  that  he  meant  existing  daughters,  not 
future  issue,  which  might  be  male  or  female.     But  Lord  Loughborough  decided 
against  the  illegitimate  daughter;    observing  that  it  was   impossible  that  an 
illegitimate  child  could  take  equally  with  lawful  children  in  a  devise  to  children  : 
(Cartwright  v.  Vawdry,  5  Ves.  530.)    The  direction  to  apply  the  income  in 
fourths,  only  afforded  conjecture ;  for  if  between  the  time  of  his  will  and  his 
death  one  or  two  of  those  children  had  died,  the  division  into  fourths  would 
have  been  just  as  applicable  as  it  was  in  the  case  that  happened.    The  question, 
therefore,  only  comes ,  to  this,  whether  the  single  circumstance  of  his  directing 
the  maintenance  in   fourths    compelled    the  necessary  implication,    that    the 
illegitimate  child  was  to  take  with  the  others,  as  much  as  if  she  had  been  in 
the  plainest  and  clearest  terms    persona   designata;    and   this   circumstance 
Lord  Eldon  (when  commenting  upon  the  arguments  in  the  above-mentioned 
case)  said,  is  by  no  means  sufficient  (see  the  judgment  in  Wilkinson  v.  Adam., 
1  Ves.  646) ;    "  The  will,"  his  lordship  continued  to  observe,  "  would  have 
operated  in  favour  of  all  his  children,  however  numerous  they  might  have  been, 
and  in  favour  of  subsequent  legitimate  children,  even  if  every  legitimate  child  he 
had  before  had  died.     It  was  therefore  impossible  to  say  he  necessarily  means 
the  illegitimate  child ;  as  it  is  not  possible  to  say  he  meant  those  legitimate 
children.    That  will  would  have  provided  for  children  living  at  the  time  of  his 
death,  though  not  at  the  date  of  his  will.     It  could  not  be  taken  to  mean  two 
classes  of  children,  both  legitimate  and  illegitimate.    Without  extrinsic  evidence 
it  was  impossible  to  raise  the  question.     The  will  itself  furnished  no  question 
whether  legitimate  or  illegitimate  children  were  intended;  the  question  upon 
which  the  court  was  to  decide  was  furnished  by  matter  issuing  out  of,  not  in  the 
wiU:"  (see  3  Jarra.  Wills,  130,  181.) 

Neither  will  the  fact  of  there  being  no  other  than  illegitimate  children,  warrant 
the  application  of  the  term  "  children  "  to  any  other  than  such  as  are  legitimate : 
(Mortimer  v.  West,  370),  and  any  moral  obligation  of  a  testator  providing  for  his 
illegitimate  offspring,  will  be  sacrificed  to  the  general  principle,  that  "  children  " 
in  its  primary  and  unexplained  sense,  means  legitimate  children  only  :  (2  Jarm. 
Wills.  134.)  And  even  where  a  testator  gave  the  residue  of  his  property  equally 
between  the  children  of  his  son  W.,  and  of  two  other  children,  it  was  held  that 
an  illegitimate  child  of  W.  was  not  entitled  to  a  share  in  the  residue,  though  the 
testator  in  the  same  will  had  made  a  specific  bequest  to  her,  by  the  description 
of  the  only  surviving  child  of  his  son:  [Meridith  v.  Farr,  3  You.  &  Coll.  525.) 

But  the  circumstance  of  illegitimate  children  being  styled  "  children,"  will  not 
prevent  their  taking,  where  they  are  so  particularly  pointed  out  by  the  testator 


Circumstance 
of  there  being 
no  other  than 
illegitimate 
children  will  not 
vary  the  rule. 
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8.  To  THE  USE  of  them  the  said  (three  children  try  name),  and       ^"^ 

their  retpectivc  heirs  and   aiaigiu  for  ever,  in  equal  shares  at  M«.  xxvui. 

tenants  in  common.  Witl,  imideg 

afl  Timui'e 


M  to  •how  th»t  they  »re  mtnifestly  and  incontrovcrtibly  the  perwm*  intended,     ^/^'Jj'* 
though  in  point  of  law  not  standing  in  that  character ;  as.  if  »  teatator  were  to    f^{^^^j 
beooeath  a  lei^acy  to  "  mr  son  John,"  or  "  to  mjr  granddaughter  Mary,"  and    t.*«i«ft«,  fe. 
be  iiad  DO  ehild,  or  grandchild  of  those  names,  excepting  such  as  are  illegiti-  j^  ^y^^  ^^^  ^ 
llMta,the  beqoeat  would  be  good  (Rirrr«'«  case,  1   Atk.  410).  for  under  such  th«  thras 
dateriplion  no  legitimate  child  could  possibly  hare  daimed  the  bequest.     Uuon  nataral 
tilii  pnneiple,  abo,  a  gift  to  the  children  of  the  late  C,  a  person  who  at  the  date  «|iUdna  ai 
of  the  will  waa  dead,  tearing  illegitimate,  but  no  legitimate,  children,  was  holden  taaaau  te 
good  aa  to  such  illegitimate  children  ;  for  here  the  gift  being  to  the  children  of  eoouBda  ia  Im. 
a  penon  deceased,  the  impossibility  of  the  gift  being  ever  appjicable  to  children  m— lu^gi, 
born  aabaeqaetttly  to  the  will    waa    unquestionable   (Lord  H'oodkoutelee    r.  J^^^  m- 
DahymmU,  3  Mer.  419)  ;   and  this  doctrine  has  also  been  extended  to  children  ^^^  ^^^  ^ 
"  now  nvimg  "  of  a  person  who  has  no  other  than  illegitimate  children  at  the  date  poiotad  oot  m 
of  the  will :  (Btrnndell  r.  Dwim,  cited  I  Mad.  433.)     But  it  is  doubtful  whether  to  Imts  do 
this  construction  would  now  be  adopted  as  to  wills  made  subsequently  to  the  donbt  of  their 
year  183^;  sinoe  the  Wills  Act  (1  Vict.  c.  '26),  all  wills  within  the  operation  of  being  th« 
tbat  art  apeak  flrom  the  time  of  the  death  of  the  testator,  and  not  as  formerly  persons 
from  the  date  of  the  will,   so  that,    if    legitimate  children   should  be   born  intended. 
belwwm  the  time  at  any  will  made  subsequently  to  183b  and  the  testator's 
death,  the  terms  '*  children  now  living  "  would  answer  the  true  legal  acceptation 
of  noee  terms. 

8o  fir,   indeed,  has  this  doctrine  been  carried,  that  it  haa  been  held  that  ^^^  tbt 
whenerer  the  claims  of  legitimate  and  illegitimate  children  come  in  competition,  ^*!"?*  '^      . 
under  the  description  of  children,  the  claims  of  the  former  shall  wholly  superaede  IjP^^J^*^ 
the  cUims  of  the  latter,  a  benuest  thus  ma<le  to  the  sons  and  daughters  of  the  ribflSsaeeLs 
late  J.  1).,  who  had  only  one  legitimate  child,  a  daughter,  is  insufficient  to  let  in  -^  Mwasiiiiaa. 
an  illegitinMte  aon  and  daughter  then  existing,  although  it  waa  contended  that  ^j^  mH  ^ 
the  words  "  sons  and  daughters."  in  the  plural  numbo',  could  not  apply  to  the  th«  ftnner  vill 
aingle  legitimate  daughter  only,  and  that,  therefore,  the  illegitimate  ran  and  ^^eiMraiij 
daufhtet  must  be  also  admitted ;  but  the  Lord  C.  B.  Macdonald  observed,  that  prmaiL 
even  ttw  mtrodoetion  of  tljese  latter  ohiects  would  not  satisfy  both  the  words. 
t.  e^  aons  and  daughters.     And  Lord  Eldon  determined  that  under  a  devise  to 
all  and  every  the  child  and  children  of  the  testator's  late  children,  a  single 
legitimate  child  was  entitled  to  the  exclusion  of  two  children  who  were  illegiti- 
mate, both  of  whom  were  living  at  the  date  of  the  will. 

But  the  atricineaa  of  this  mle  seems  now  reUxed,  and  it  is  doubtful  whether  StrictaessoT  the 
eMicr  of  the  two  oaiea  abore  cited  would  now  be  followed.    (See  dill  v.  SkeiUy,  rale  in  farour 
at  the  Rolls.  Mth  Jainnry,  I83I ,  cited  in  Wigram  on  "  AmbiguitiM  "  in  extrinaio  ^.tf*^^*" 
evidence,  p.  31,  Ind  edit ;  and  also  in  2  Jarm.  Wills.  136,  137  )    Hesoe^  when  ^JJzT  *** 
A.  by  a  teatamestair  appointment  gave  her  real  and  personal   eetale  to  her  ^''"*' 
huaband  M.  for  hit  m,  mi  dbwtad  that,  after  his  death,  such  raMna  dioald 
be  divided  arooagat  omMb  dMaaa  of  peraons  mentioned  in  her  win,  adding, 
**  araongat  whom   I  iadttde  tiie  diildren  of  the  late  Mary  Gladman."     Mary 
Gladiiiao  was  then  dead,  hartaig  left  two  children,  one  legitimate,  ami  the  other. 
being  bom  before  her  marriage,  illegitimate.     Sir  John  Leaoh«  M.  K.  uud,  that 
if  SiMnie  V.  Kmnertlry,  and  Hart  v.  Dmromt,  had  not  been  disthiguishahle  hom 
the  oaae  before  Inm.  he  should  have  felt  bo  heallaliuii  in  overruling  them,  and 
decreed  that  the  illegitimate  child  waa  entitled  to  share  in  the  residue.     Ner 
have  instaaeea  been  wanting  in  which  the  eoota,  ftom  feelinga  of  coiapaeaioa 
towards  thefaiooeeat  victims  of  the  Uw'a  atem,  but  aalnlaiy,  poHej,  have  not 
scrupled  to  depart  from  the  role  altogether.    Whether  corraetlj  or  net  aeaan 
qneatiooable.    Brackcro/l  r.  BceeAcr^  (1  Mad.  430),  ia  a  eaaa  of  thia  daaerip- 
tion. 
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Wills.  7.  And  in  case  either  of  my  said  three  natural  children  shall 

No.  XXVIII.   happen  to  die  in  my  lifetime  or  under  the  age  of  twenty-one  years. 
Will,  devising  ^^^^  ^^  ^^^^  *^®  original  as  the  surviving  or  accruing  share  or 

all    Testator's 


Freehold 

Estates  to  Uses 

for  Benefit 

of  his  Three 

Natural 
Children,  ^c. 


Where  a  testator  bequeaths  to  his  children  by  some  particular  woman  to 
whom  he  is  not  then  married,  the  construction  will  be  governed  by  the  circum- 
stance of  whether  he  is  married  or  single  at  the  time  such  disposition  is  made. 
If  single,  the  inference  will  be  that  he  contemplated  a  future  marriage  with  the 
woman  he  has  named,  and  therefore  the  term  "  children  by  him  "  (the  contrary 
not  appearing  by  the  will),  would  be  considered  as  applicable  to  legitimate 
children  only ;  but  if,  on  the  other  hand,  the  testator  has  a  wife  living  at  the 
time,  and  the  language  of  his  will  is  such,  that  after  making  a  disposition  in 
favour  of  his  children  by  a  particular  woman,  it  is  evident  he  contemplated  both 
Mtural  children  ^^^  ^^  *"^  *^^^  woman  would  survive  him,  this  would  be  so  incompatible  with 
dying  in  his  *^®  supposition  of  his  contemplating  marriage  with  the  woman,  as  to  indicate  an 
intent  to  mean  illegitimate  children  only. 

And  although  legitimate  and  illegitimate  children  cannot  take  as  a  class 
under  the  description  of  "  children,"  they  may  nevertheless  be  comprehended 
under  the  same  devise  as  designatio  personarum :  (JBayley  v.  Snelham,  1  Sim. 
&  Stu.  78.) 

A  gift  to  illegitimate  children,  according  to  the  early  authorities,  would  only 
have  included  such  as  were  born  at  the  time  at  which  the  gift  is  made,  as  the 
law  will  not  suppose  that  such  issue  should  be  unborn  (Cro,  Eliz.  409)  ;  still,  this 
will  not  prevent  a  bastard  in  ventre  sa  mere  from  taking  under  a  devise,  if  so 
described  as  clearly  to  point  out  the  intended  object ;  but  such  description  must 


Cross 

limitations  in 
favour  of 
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under 
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Although 
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As  to  gifts  to 
illegitimate 
children  in 
ventre  sa  mere. 


children  cannot  ^g  ^j^jj  reference  to  the  mother  only,  and  not  with  reference  to  the  father ;  for 
take  as  such  where  a  testator  bequeathed  to  such  child  or  children,  if  more  than  one,  as  M. 
as  a  class,  ^^^  happen  to  be  enceinte  of  by  me,  the  bequest  was  holden  to  be  void,  there 

^  ™?^  d^d  ^6i"8  °o  gif*  to  t^^  c^^^^  °^  which  M.  might  be  enceinte,  except  as  the  child  of 
under  that  term  *^6  testator  (Earle  v.  Wilson,  17  Ves.  528)  ;  and  a  gift  to  the  child  with  which  a 
as  designatio  woman  is  enceinte  by  a  particular  man,  whether  that  man  be  the  donor  himself 
or  any  body  else,  introduces  into  the  description  of  the  object  a  circumstance 
which  the  law  treats  as  uncertain  (a  bastard  being,  in  respect  of  his  paternal 
parent  at  least,^Zi««  nullius),  and  which  it  cannot  properly  permit  to  be  inquired 
into ;  and  the  devise  is,  therefore,  unless  the  fact  can  be  assumed,  necessarily 
void :  (see  2  Jarm.  Wills.  150.)  But  where  the  reference  to  the  mother  is 
clear,  and  there  is  nothing  to  show  that  the  paternal  parentage  should  form  the 
qualification  of  the  gift,  then  it  seems  such  gift  would  be  good,  although  the 
testator  should  describe  the  child  as  his  own.  In  Gordon  v.  Gordon  (1  Mer.  141), 
where  the  testator  recited  that  he  had  reason  to  believe  that  A.  was  pregnant  by 
him,  and  subsequently  directed  that  the  child  of  which  she  was  then  pregnant 
(not  repeating  the  words  by  me),  should  be  sent  to  England,  and  the  expense 
paid  for  by  an  annuity,  &c..  Lord  Eldon,  although  he  studiously  abstained  from 
expressing  any  opinion  as  to  what  it  would  be  if  the  words  were  "  to  my  child," 
decided  that  the  words,  "the  child  with  which  A.  is  now  pregnant,"  were 
sufficient  to  give  effect  in  its  favour.  In  Evans  v.  Massey  (8  Pri.  22),  a  testator 
who  resided  in  India  devised  as  follows :  "  Having  two  natural  children,  and 
the  mother  supposed  to  be  now  carrying  a  third  child,  I  bequeath  the  whole  of  my 
property  in  England  at  this  time,  or  now  on  the  seas  proceeding  to  England,  to 
be  divided  equally  between  them,  that  is  to  say,  if  another  child  should  be  born 
to  the  mother  of  the  other  two  in  proper  time,  that  such  child  is  to  have  one- 
third  of  such  property."  The  testator  appointed  certain  persons  guardians  of 
his  children,  and  in  the  bequest  of  the  residue  expressed  himself  thus,  "  after 
paying  my  natural  children  as  aforesaid."  The  question  was,  whether  the 
bequest  to  the  child  in  ventre  sa  mere  was  made  to  it  as  the  child  of  the  testator, 
or  whether,  on  the  other  hand,  it  was  not  to  the  child  with  which  the  woman 
was  enceinte,  without  reference  to  the  father  as  the  essential  part  of  the  descrip- 
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ahtfWi  of  such  child  so  dying,  of  and  in  the  aforcaaid  hereditaments      Wiua 
and  premises,  shall  go  over  and  rcnmin  to  tiik  use  of  the  other  n«.  xxvul 
or  others  (if  more  than  one)  of  my  said  natural  children,  and  their  wm^imimg 
reepeotiTe  heirs  and  assigns,  as  tenants  in  common,  in  the  same  ^J*^^* 
menner  as  their  original   shares   in  the  some  hereditaments  and  f\mm  to  Um 
pRMUMs  are  hereinbefore  limited.  ^khrSm 

8.   AKD    I    DO     HEREBY    AUTHORIZE    AND     DIRECT    my    Said  

trustees  or  trustee  for  the  time  being  to  apply  so  much  of  the  imiirtiMniii  w^ 
renta  and  profits  of  the  expectant  shares  of  my  said  three  natural  ?fS!f*.?ff 
children  in  the  said  hereditaments  and  premises,  as  my  said  trustees  dimtiaM  tkai 
or  trustee  shall  think  proper,  until  the  said  {youngei^  chHd\  or  the  invvtod  apn 
youngest  of  my  said  natural  children  for  the  time  being,  shall  have  !^^,4tfim, 
attained  the  age  of  twenty-one  years,  in  or  towards  the  uiaintc- 
nanoe,  education  and  support  of  my  said  three  natural  children 
respectively ;  and  shall  apply  the  surplus  rents,  so  as  they  may  ac- 
cumulate in  the  nature  of  compound  interest,  by  investing  the  same 
in  such  securities,  cither  real  or  personal,  as  my  said  trustees  or 
trustee  shall  deem  expedient,  and  shall  and  may  vary  such  securities 
whenever  my  said  trustees  may  think  proper ;  and  also  with  full 
power  for  my  said  trustees  or  trustee  to  apply  either  the  whole,  or 
any  part  of  such  sur{)lus  moneys  for  the  benefit  or  advancement  in 
the  world  of  my  said  three  natural  children,  in  such  manner  as  my 
said  trustees  or  trustee  may  think  fit,  and  shall  pay  over  such 
surplus  accumulations  to  such  of  my  said  natural  children  from 
whoee  several  »hare6  such  accumulations  sluUl  have  arisen,  upon 
their  attaining  their  respective  ages  of  twenty-one  years. 

*J.  And  I   i">  iii.ui.iiv  rruniiiu  diukct,  that  the  same  pro- ProrWoM fcr 
virions  for  Hurvivornhip  uud  accruer,  in  case  either  of  my  said  three  ud  aocfw  i» 
natural  children  shall  l)ap{>en  to  die  under  the  age  of  twenty-one      •Ff**^  •• 
yeers,  shall  be  applicable  to  all  such  surplus  accumulations  that 
shall  accrue  during  his  or  their  minority  or  respective  minoritiee. 


tion.  Richards,  C.  D.,  wu  of  opinioD  that  the  beauest  was  Rood.  He  ooo- 
tidered  Um  oast  to  be  dirtinguiehable  tiom  B^rU  v.  n'iltom  fbefore  aJluded  to), 
M  to  whieh*  howcw,  be  o(wervsd,tbat  hs  did  oot  uodentaDd  the  grottode  opon 
which  it  proceaded,  and  therrfore  eoold  not  eotirelj  accede  to  it ;  that  the  deei- 
siun  exenad  sorprisa  at  the  timr.  and  that  eotne  of  the  judgee  bad  iotamated 
upoD  ssToal  oocasiops  diteatisfectioD  with  it 
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as  shall  not  be  applied  in  or  towards  his  or  their  maintenance, 
No.  XXVIII.   education  and  support,  and  shall  be  paid  over  and  transferred  at 
the  same  time  as  their  several  shares  in  the  said  hereditaments  and 
premises  will  become  absolutely  vested  in  them  as  aforesaid. 


'Will,  devising 

all  Testator's 

Freehold 

'Estates  to  Uses 

for  Benefit 

of  his  Three 

Natural 
Children,  <fc. 

Bequest  of 
legacies  of 
nineteen 
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directions  that 
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are  under  age. 

Trustees  to 
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10.  I  ALSO  GIVE  AND  BEQUEATH  unto  each  of  my  said  three 
natural  children  the  sum  of  nineteen  guineas,  and  1  further  direct, 
that  if  all,  any  or  either  of  my  said  three  natural  children  shall  at 
the  time  of  my  decease  be  under  the  age  of  twenty-one  years, 
my  said  trustees  or  trustee  for  the  time  being  shall  apply  the 
said  legacies  for  the  benefit  of  such  of  my  said  three  natural 
children  respectively  as  shall  be  so  under  the  age  of  twenty-one 
years  as  aforesaid,  in  such  manner  as  my  said  trustees  or  trustee 
shall  think  best. 

11.  And  as  to,  for  and  concerning  my  said  leasehold 
estates,  moneys  and  securities  for  money,  and  all  the  rest,  residue 
and  remainder  of  my  said  personal  estate  and  effects,  my  will  is, 
AND  I  DO  HEREBY  DIRECT,  that  the  Said  {trustees),  and  the  sur- 
vivor of  them,  his  executors  or  administrators,  or  other  my  trustees 
or  trustee  for  the  time  being,  do  and  shall  collect  and  get  in  all 
such  part  of  my  said  personal  estate  as  shall  consist  of  moneys 
belonging  or  owing  to  me  at  the  time  of  my  decease  (except 
mortgage  debts,  which  my  said  trustees  or  trustee  may  permit  to 
remain  in  their  present  state  of  investment  or  call  in,  as  they  or  he 
may  think  proper),  and  shall  invest  such  moneys,  when  so  gotten 
in,  in  some  of  the  public  or  parliamentary  stocks  and  funds,  or 
upon  government  securities,  or  in  the  Bank  of  England,  or  by  way 
of  mortgage  upon  the  security  of  sufficient  freehold,  copyhold  or 

,  leasehold  estates,  to  be  situate  in  England  or  Wales,  but  not  in 

Ireland,  which  said  stocks,  funds  and  securities,  it  shall  be  lawful 
for  my  said  trustees  or  trustee  for  the  time  being  to  alter,  vary 
and  transpose  as  they  or  he  shall  think  fit. 

To  stand  12.    AnD   MY   WILL   IS,  AND    I    HEREBY    DIRECT,  that   the  said 

leasehold  estates  (trustees),  and  the  survivor  of  them,  his  executors  or  administrators, 
moneys^'  or  other  the  trustees  or  trustee  for  the  time  being  of  this  my  will, 

do  and  shall  stand  and  be  possessed  of  my  said  leasehold  estates, 

stocks,  funds,  and  securities. 
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13.  Upon  trust  to  pay  the  rcnU  and  profita,  interest,  dividcntln       ^""^ 
•ad  annual  procoeds  of  my  said  leasehold  estates,  trust  moneys,  ^^  xxvilt 


stocks,  fundi)  and  securities,  whun  and  as  the  same  shall  become  wui, 
payable,  into  the  proper  hands  of  my  daughter  (  Christain  and  sur-      Fr$^uld 
name),  the  wife  of  {husband's  nanu),  during  her  life,  for  her  sole  ^'^Jjl^T' 


and  separate  use,  free  from  the  control,  debts  or  engagements  of  e^*^  Tkrm 
her  present  or  of  any  future  husband  or  husbandd  with  whom  she   ckUdrm,  4c 
may  at  any  time  interiuarry,  and  so  that  she  may  have  no  (Mwer  upoo^^  t» 
to  alienate  or  anticipate  the  growing  payments  thereof,  her  receipts  J!?^*!?"  ** 
alone  being  a  sufficient  discharge  for  the  same ;  and  after  her  k«iUiiuto 
deoeaae,  then  as  to  all  my  said  leasehold  estates,  trust  moneys,  h«rUb fcrWr 
sioeks,  funds  and  securities.     [Insert  here  power  of  appoint'-  *******  ■"* 
maU  amongst  children;  trust  for  children  in  default  of  appointment ; 
kotehpol  elatue ;  provisions  for  maintenance  and  power  of  adoance- 
metUf  Ht  ante,  Na  XL,  claoaes  11  to  14  inclusive,  p.  686.    Then 
ADD  power  to  trustees  to  compound  debts  ;  refer  to  arbitration  ;  to  gioe 
receipts ;  power  to  change  trustees^  ut  ante,  Na  VIIL,  clauses  5  to  8 
inclusive,  pp.  664,  665.] 

14.  And  I  iibrebt  appoint  the  said  (trustees)  joint  executors  AppobiMBt 
of  this  my  will,  and  also  as  the  guardians  of  the  persons  and  estates  uueoton. 
of  my  said  three  natural  children  during  such  time  as  they  or  either 
of  them  shall  be  under  the  age  of  twenty-one  years.  (6)     [Add 
clause  ofrewKotum,  ut  ante.  No.  VL,  clause  25,  p.  661.] 

In  witness,  &c 


Qi)  Although,  itrictljr  tpoJcing,  »  putative  father  haa  no  lef^  right  to  aopoint  Praelkal 
guaHtam  for  hiii  uataral  ohildrr n,  ilill  his  appointment  it  to  fitf  effectnaJ,  that  «bMrvaikaa. 


OM  Court  of  Choaesty  have  alwaT*  oaniod  out  bis  intent,  by  aopointtng  the 
saoM  p«MM  aoaidiBBS,  without  any  raferenoe  made  to  the  Blaster 
approbation  :  (Wmr4  v.  8t.  Poml,  2  Bro.  C.  C.  583.) 


▼OL.  II.  3  r 
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No.    XXIX. 


SHORT  FORM  OF  A  WILL,  BY  WHICH  TESTATOR,  A  WIDOWER, 
WHO  HAS  BEEN  TWICE  MARRIED,  BEQUEATHS  PECUNIARY 
LEGACIES  TO  A  SON  AND  DAUGHTER  OF  A  FORxMER  MAR- 
RIAGE, AND  THE  RESIDUE  OF  HIS  PROPERTY,  CONSISTING 
WHOLLY  OF  PERSONAL  ESTATE,  UPON  TRUST  FOR  HIS 
FOUR  CHILDREN  BY  HIS  SECOND  MARRIAGE,  IN  EQUAL 
SHARES,  WHICH  ARE  TO  BE  PAID  OR  TRANSFERRED  TO 
THEM  ON  THEIR  ATTAINING  THEIR  RESPECTIVE  AGES  OF 
TWENTY-ONE  YEARS,  WITH  PROVISIONS  FOR  SURVIVORSHIP 
AND  ACCRUER;  WITH  DIRECTIONS  ALSO  FOR  THE  INVEST- 
MENT  OF  TRUST  MONEYS,  AND  THAT  THE  INCOME 
SHALL  BE  APPLIED  TOWARDS  THE  MAINTENANCE  AND 
EDUCATION  OF  THE  CHILDREN  DURING  THEIR  RESPECTIVE 
MINORITIES.  ALSO  POWER  TO  ADVANCE  ANY  PORTION  OF 
THE  CHILDREN'S  SHARES,  NOT  EXCEEDING  TWO-THIRDS, 
TOWARDS  THEIR  PLACING  OUT  IN  LIFE.  DIRECTION  THAT 
TESTATOR'S  SISTER  SHALL  HAVE  THE  SUPERINTENDENCE 
OF  HIS  FOUR  YOUNGER  CHILDREN  DURING  THEIR  RE- 
SPECTIVE MINORITIES.  WITH  POWER  TO  ADJUST  CLAIMS, 
COMPROMISE  DEBTS,  REFER  TO  ARBITRATION,  &c. 


1.  Bequest    of    legacy    of    50/.    to 

testator's  son  by  a  former  mar- 
riage. 

2.  Of  150/.  to  his  daughter  by  his 

former  marriage. 

3.  Bequest   of   residue    to    trustees, 

upon  trust  for  his  four  chil- 
dren by  his  second  marriage, 
in  equal  shares,  payable  at 
twenty-one. 

4.  Provisions    for    survivorship    and 

accruer. 


5.  Trustees  to  invest  and  apply  the 

incooie  towards  the  children's 
maintenance  during  their  respec- 
tive minorities. 

6.  Power  of  advancement. 

7.  Direction     that     testator's     sister 

shall  have  the  care  and  super- 
intendence of  his  four  younger 
children  during  their  respective 
minorities. 

8.  Power  for  trustees  to  adjust  claims, 

compromise  debts,  refer  to  arbi- 
tration, &c. 


Commence  will,  ut  ante,  No.  I.,  clause  1,  p.  632.] 
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1.  I  GIVE  unto  my  eldest  son  (A.  B.\  the  sum  of  50/.  sterling,  I       Wiua 
hftTing  already  niuply  provided  for  him  by  several  sums  of  money    Mo.  XXIJL 
adranoed  by  luu  tu  him  frum  time  to  time  during  my  lifetime.  skortTorm  ^ 

a  U'Ui,  bf 
vkiek  TetkUor, 

2.  I  ALSO  GIVE  unto  ray  daut^htcr  (Christian  name\  the  wife  of  jJ^^JSJ* 
{husband),  the  sum  of  150/.  sterling.  itfmfkt 

3.  All  the  residue  of  my  property  and  effects  I  give  unto       •»^2^* 
{trustees),  whom  I  also  constitute  executors  of  this  my  will,  UPON  j^^^'^^'L/ 1„ 
TRUST  for   my  four  younger  children  {here  insert  names)  being  t«rtrtqc'« «» bjr 
all  children  of  my  second  marriage,  equally  to  bo  divided  between  maniage. 
them,  and  to  be  paid  to  them  on  their  attaining  their  respective  Of  isoL  tohb 
ges   of  twenty-one  years.  AnMr 

Bvriag*. 
BeqoMt  <£ 

4.  Anet  in  case  either  of  my  said  children  shall  die  under  the  wrido*  to 

tnut«M  upon 

age  of  twenty-one  years,  then,  as  well  his  or  her  original  share,  tnut  for  hb 
as  the  share  or  shares  accruing  to  him  or  her  under  this  cross  hu'amad 
executory  trust,  shall  go  over  to  be  upon  trust  for  the  survivors  or  "T!?*?!!!^ 
survivor  of  them  to  be  divided  equally  between  them,  if  more  than  paymbw  at 
one,  and  to  be  paid  at  the  same  time  as  their  original  share  or  p,^,r|,joa.  §„ 
shares  are  hereinbefore  directed  to  be  paid.  mtrti^mMf 

sod  I  '  '  "■ '  ■ 


5.  AsD  during  the  minority  of  my  said  four  younger  children*  TrattMs  to 
I  direct  my  said  trustees  or  trustee  fur  the  time  being  to  mvest  apply  Um 


my  said  trust  moneys  in  government  securities,  or  in  some  of  the  ^  ayuna'a 
public  stocks  or  funds,  or  by  way  of  mortgage  upon  sufficient  ?'j,^*^^ 
freehold,  copyhold,  or  leasehold  pro|>erty,  to  be  situate  in  England  tmfmOf 
or  Wales,  but  not  in   Ireland,   with  power  to  alter,  vary  and 
transpose  such  securities  in  such  manner  as  my  said  trustees  or 
trustee  shall  think  fit,  and  to  apply  the  annual  income  or  proceeds 
towards  the  support,   maintenance  and    education  of    my  said 
foar  younger  children  respectively,  in  manner  hereinafter  men* 
tioned. 

6.  And  I  PURTnBB  acthorize  my  said  trustees  or  trustee  to  iwrf 
advance  any  sum,  not  exceeding  two 'thirds  uf  tlio  presumptive 
shares  of  my  said  four  younger  children,  in  or  towards  their 
placing  out  or  adtancement  in  the  world. 

3  r  2 
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Wills.  7.   AnD    MY   WILL    IS,   AND   I    DO   HEREBY    DIRECT,    that   my 

No.  XXIX.    sister  (name)  shall  have  the  care  and  superintendence  of  all  my 

Short  Form  of  ^^^  ^'^^^  younger  children  during  their  respective  minorities,  and 

a  Will,  by     that  my  said  trustees  or  trustee  shall,  during  the  time  of  such  care 

toTiKh  Testator,  "^       .  »  o 

who  has  been  and  superintendence,  pay  the  annual  income  of  the  presumptive 
bequeaths  '  sharcs  of  such  children  respectively,  in  the  said  trust  moneys  so 
ClMrmofboth  ^^^^^^^^  *®  ^^  invested  for  their  benefit  as  aforesaid,  unto  my  said 
Marriages,  sistcr,  for  their  support,  maintenance  and  education.  And  I  do 
Direction  that  HEREBY  APPOINT  my  said  sister  to  be  the  guardian  of  the  persons 
8han*haveThr  ^^^  estates  of  my  said  four  younger  children  during  their  respec- 
careand  ^ivc  minorities. 

Bupenntendence 
of  his  four 

cSen  during        ^-    ^^^    ^    FT]RTHER     AUTHORIZE    AND     EMPOWER     my    Said 

their  respective  trustccs  and  executors  to  adjust  and  settle  all  accounts  relating 

minorities.  ,         .  ,  , 

Power  for         *®  ^  estate,  and  to  refer  to  arbitration  any  dispute  respecting 
tnistees  to        ^ny  debt  claiming  to  be  owing  to  or  from  me,  and  generally  to  act 

flu]  USD  CldillUSa 

compromise       in  the  premises  as  they  or  he  shall  think  proper.     [Add  power  to 
arbitration,  &c.  change  trustees  and  clause  of  revocation,  ut  ante,  No.  VIII.,  clauses 
7,  9,  pp.  664,  665.] 

In  WITNESS,  &c. 
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No.  XXX. 


WILL,  GIVING  FREEHOLD  AND  LEASEHOLD  ESTATES  ti) 
TRUSTEES,  UPON  TRUST  TO  CONVERT  INTO  MONEY  ALL 
PERSONAL  ESTATE,  EXCEPTING  CHAITELS  REAL,  OR 
SECURITIES  THEREINAFTER  AUTHORIZED  TO  BE  MADE. 
TRUSTS  FOR  INVESTMENT.  WITH  POWER  TO  INVEST  IN 
RAILWAY  OR  CANAL  SHARES  OR  DEBENTURES,  TURNPIKE 
TOLI^S.  OR  ANY  OTHER  PERSONAL  SKCUIUTIES  THE  TRUS- 
TKKS  MAY  THINK  FIT.  WITH  USUAL  POWERS  FOR  VARYING 
SECURITIES.  TRUSTEES  TO  PAY  RENTS  OF  REAL  ESTATE 
AND  INCOME  OF  TRUST  MONEYS  TO  TESTATOR'S  WIFE 
DURING  WIDOWHOOD,  TO  BE  APPLIED  BY  HER  IN  THE 
MAINTENANCE  AND  EDUCATION  OF  HIS  CHILDREN.  AFFER 
HER  DECEASE  OR  FUTURE  MARRIAGE.  UPON  TRUST  FOR 
CHILDREN,  SHARES  OF  SONS  TO  BECOME  VESTED  AT 
T^VE.^TY.ONE,  AND  OF  DAUGHTERS,  AT  TWENTY-ONE  OR 
MARRIAGE.  ISSUE  OF  A  CHILD  DYING  WITHOUT  ACQUIR- 
ING  A  VESTED  INTEREST  TO  BE  SUBSTITUTED  IN  THE 
PARENTS  PLACE.  PROVISIONS  FOR  MAINTENANCE  AND 
POWERS  OF  ADVANCEMENT.  ALSO,  DECLARATION  THAT 
LEGACIES  TO  CHILDREN  ARE  NOT  TO  BE  ADEEMED  BY  ANY 
ADVANCEMENT  MADE  BY  TESTATOR  TO  THEM  IN  HIS  LIFE- 
TIME.  POWERS  TO  MAKE  PARTITION,  AND  ALSO  OF  SALE  OR 
EXCHANGE*  TRUSTEES  TO  INVEST  MONEYS  ARISINCJ  FROM 
SALE  OR  KQIALITY  OF  EXCH.ANGE  OR  PARTITION  t  IIIIER 
UI»ON  SIMIL.\R  INVESTMENTS,  AS  ARE  BEFORE  .MhM  1<  NKD. 
OR  IN  THE  PURCHASE  OF  LANDS,  AND  TO  STANP  r  '- 
8ESSED  THEREOF  UPON  THE  SAME  TRUSTS  AS  HKhoKK 
DECLARED.  ALSO,  POWER  TO  MAKE  PARTITION  AMONGST 
DKVI^K!  -  M!!(T    RKNKWAUS,    AND 

An'UlNi  :;.      » .  I  A  HDIA.VSHIP,  JOINTLY 

WITH     lAi     1    1  UNO     HER    WI I  •(  iWHOOD.      POWER 

FOR  TRLvSlLL-S    iw   iv..i ERMINE   QUESllU.NS    RKf.ATTV^    to 
THE    CONSTRUCTION    OF    THE   WILL,   AND   I  i    .  \  i 
FUSING  TO   ABIDE   BY  THEIR    DECISION  TO   FOKn^T  ALL 
CLAIM  UNDER  IT. 
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Wills. 

No.  XXX. 

Will,  giving 
Freehold  and 
Leasehold 
Estates  to 
Trustees,  upon 
Trttst,  ^c. 


1.  General    devise  of   all   testator's 

freehold  and  leasehold  estates. 

2.  Habendum. 

3.  Trustees  to  collect  and  get  in  per- 

sonal estate. 

4.  Power    to    compound    and  com- 

promise   debts,   refer  to   arbi- 
tration, &c. 

6,  Trusts  for  investment,  with  power 
to  vary  securities. 

6.  Trustees  to  stand  possessed  of 
trust  estates,  &c. 

7-  Trustees  to  pay  rents  and  profits, 
&c.  to  wife  during  widowhood, 
she  thereout  maintaining  and 
educating  her  children. 

8.  Trust  for  children,  who,  being 
sons,  shall  attain  twenty-one,  or 
daughters  who  shall  attain  that 
age  or  marry. 


9.  Clause  substituting  issue  of  a 
child  dying  without  acquiring 
a  vested  interest  in  place  of  the 
deceased  parent. 

10.  Provisions  for  maintenance. 

11.  Power  of  advancement. 

12.  Declaration     that     bequests     to 

children  shall  not  be  adeemed 
by  any  advancement  by  testator 
in  his  lifetime. 

13.  Powers  of  partition,  sale,  or  ex- 

change. 

14.  Power  to  revoke  old    uses,  give 

receipts,  &c. 

15.  Trustees  to  invest  moneys  arising 

from  sale,  equality  of  exchange 
or  partition,  either  upon  similar 
investments  as  before  men- 
tioned, or  in  the  purchase  of 
lands,  to  be  held  upon  the  same 
trusts  as  before  declared. 

16.  Power  to  make  partition  amongst 

devisees. 


[Commence  will,  ut  ante^'^o.  I.,  clause  1,  p.  632.] 


General  devise 
of  all  testator's 
real  and 
personal  estate. 


Habendnm 


1.  I  GIVE  AND  BEQUEATH  unto  (trustees),  their  heirs,  execu- 
tors and  administrators,  all  my  freehold  and  leasehold  lands, 
tenements  and  hereditaments,  and  also  all  my  personal  estate  and 
effects  whatsoever  and  wheresoever,  and  of  what  nature  or  quality 
soever,  which  I  am,  or  any  other  person  or  persons  is  or  are, 
seised  or  possessed  of,  in  trust  for  me  or  for  my  benefit  (including 
also  all  such  estates  as  are  vested  in  me  in  trust,  or  by  way  of 
mortgage.) 

2.  To  HOLD  the  same,  with  the  appurtenances,  unto  and  to  the 
use  of  the  said  (trustees),  their  heirs,  executors,  administrators  and 
assigns,  according  to  the  respective  natures  and  qualities  of  the 
said  premises,  upon  the  trusts,  and  for  the  ends,  intents  and 
purposes  hereinafter  declared  (that  is  to  say), 


Trustees  to  3.  IJpON  TRUST  that  the  Said  (trustees),  or  the  survivor  of  them, 

b  ^Tsmai  ^*  ^is  executors  or  administrators,  or  other  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  do  and  shall  collect  and  get  in  such 
part  of  my  personal  estate  as  shall  consist  of  moneys  belonging  or 


estate. 
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owing  to  mc  at  the  time  of  my  decease ;  and  shall  al«o  sell  ond  Wxtt*. 

ooDvert  into  money  all  such  {Mirtfl  of  my  personal  estate  as  shall  not  Mo.  XXX. 

oonaist  of  money,  other  thun  my  chattels  ronl,  or  of  such  shares  or  n'Ui,gM^ 

seoorities  as  are  hereinafter  authorized  to  bo   made,  wluch  raid  ^7!'^.T?^ 


cliattels  real,  elmres  and  securities,  I  authorize  my  said  trusteed  to  •  •£*■<•• «» 
hold  and  dispose  of  in  manner  hereinafter  mentioned.  TVmk,  ^ 

4.  And  I  hereby  authorize  and  empower  my  said  trustees  ^""^  ^^    , 

.  oompoBiid  lad 

or  trustee  for  the  time  being,  in  their  or  his  discretion,  to  wind  eamfioukm 

up  and  adjust   all  my  accounts,  and  also  to  compound  or  com- arum^ioQ^  4,, 

promise  any  debts,  arrears  of  rent,  and  all  other  sums  of  money, 

claims  and  demands  owing  to  me,  or  to  my  estate,  or  to  give  time 

for  payment,  or  take   such    security,  personal   or  otherwise,  for 

(mymcnt,  as  they  or  he  may  think  fit ;  and  also  to  adjuat  and  pay 

all  claims  made  upon  my  estate,  whether  the  same  shall  be  suj)- 

portctl  by  strict  legal  evidence  or  not ;  (a)   and  also  to  refer  to 

arbitration  any  dispute  respecting  any  debt  claimed  to  be  owing  to 

or  from  me,  and  generally  to  act  in  the  premises  as  they  or  he 

shall  in  their  or  his  discretion  think  fit,  without  being  responsible 

fur  any  loss  that  may  be  thereby  incurred,  unless  the  same  shall 

happen  through  their  or  his  own  wilful  default. 

5.  And  I  hereby  authorize  and  direct  the  said  (trustees^  Tnnu  for 

iOTMtOMBti 

and  the  survivor  of  them,  his  executors  or  administrators,  or  other  wiUi  pomrio 

the  trustees  or  trustee  for  the  time  being  of  this  my  will,  to  invest  '■^**" 

the  moneys  to  be  so  collected  and  gotten  in  as  aforesaid  in  some  of 

the  public  stocks  or  funds,  or  in  the  Bank  of  England,  or  by  way 

of  mortgage  upon  the  security  of  freehold,  leasehold,  or  copyhold 

or  customary  estates,  to  be  situate  in  England  or  Wales,  but  not 

in  Ireland,  or  in  the  purchase  of  railway  shares  and  debentures,  or 

of  canal  navigation  shares,  or  of  debentures  upon  turnpike  tolls,  or 

any  other  peraoiml  secaritieB  which  my  said  trustees  or  trustee  for 

the  time  being  may  deem  eligible  or  expedient,  without  being 

rc!»i>onsible  for  any  loss  that  may  be  thereby  incurred  ;  and  I  hereby 

autliorizc  and  empower  my  sold  trustees  or  trustee  from  time  to 

time,  to  alter,  vary  and  transpose  all  or  any  of  such  securities  as 


(a)  See  obMrvbviuus  U|iuu  lUia  umiuc,  untc,  |i.  AnSf  nute  (c). 
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aforesaid,  as  also  any  such  mortgage  securities,  or  railway  shares 
and  debentures,  of  which  I  may  now  be  possessed  or  entitled  to, 
and  generally  to  act  in  the  selection  or  continuance  of  such  invest- 


Wn-Ls. 
No.  XXX. 

Will,  giving 

Freehold  and  nients  and  securities  as  they  or  he  may  think  proper. 

Estates  to 

TiiMtees,  upon 

Trust,  fc. 


6.  And  I  hereby  declare  that  the  said  {trustees),  and  the 
survivor  of  them,  his  executors  or  administrators,  or  other  the 

Trustees  to 

stand  possessed  trustccs  or  trustee  for  the  time  being  of  this  my  will,  shall  stand 
estates,  &c.  ^ud  be  posscsscd  of  aU  my  freehold  and  leasehold  estates,  mort- 
gages and  securities  for  money,  railway  shares  and  debentures 
and  also  of  the  stocks,  funds  and  securities  whereupon  the 
moneys  so  collected  and  gotten  as  aforesaid  shall  be  invested  as 
aforesaid ; 


Trust  to  pay 
rents  and 
profits,  &c.,  to 
wife  during 
widowhood, 
she  thereout 
maintaining 
and  educating 
her  children. 


7.  Upon  trust  to  pay  the  rents  and  profits,  interest,  dividends 
and  annual  produce  unto  my  dear  wife  (name),  during  the  term 
of  her  natural  life,  if  she  shall  so  long  continue  my  widow,  she 
thereout  maintaining,  educating,  and  supporting  all  my  children 
suitable  to  their  degree  in  life ;  and  immediately  after  the  decease 
or  future  marriage  of  my  said  wife,  then,  as  to  the  whole  of  my  said 
freehold  and  leasehold  estates,  mortgages,  moneys  and  securities 
for  moneys,  railway  shares  and  debentures,  stocks,  funds  and 
securities,  trust  estate  and  premises ; 


8.  Upon  trust  for  all  and  every  my  child  and  children,  if  more 
than  one,  who  being  a  son  or  sons  shall  attain  the  age  of  twenty- 
one  years,  or  who  being  a  daughter  or  daughters  shall  attain  that 


Trust  for 
testator's 
children,  who 
being  sons, 
shall  attain 

twenty-one,  or   ^ge  or  marry,  in  equal  shares,  if  more  than  one,  as  tenants  in 

being  daughters,     ^  .  ...  .    . 

shall  attain  that  commou,  and  for  their  respective  heirs,  executors,  administrators 
ge  or  marry.     ^^^  assigus,  according  to  the   nature  and   quality  of  the   said 


Clause 
subatituting 
the  issue  of  a 
child  dying 
without 
acquiring  a 
Tested  interest 
in  the  place  of 
the  deceased 
parent. 


premises. 

9.  And  in  case  any  child  of  mine  shall  die  in  my  lifetime,  or 
without  having  acquired  a  vested  interest  in  my  said  freehold  and 
leasehold  estates,  mortgages  and  securities  for  money,  railway 
shares  and  debentures,  trust  estate  and  premises,  leaving  any  child, 
children  or  other  issue,  who  shall  survive  me,  then  my  will  is,  that 
the  share  of  such  child  who  shall  so  die  in  my  lifetime,  or  without 
having  acquired  such  vested  interest  as  aforesaid,  shall  be  upon 
trust  for  his  said  child  or  issue,  if  more  than  one,  who  being  a  son 
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or  tons  eball  attiun  tho  age  of  twentj-onc  yean,  or  who  being  a  Wiua 

daagfater  or  daughters,  shall  attain  that  age  or  marry,  to  be  m.  xxz. 

dirided  between  them  in  equal  sliares  as  tenants  in  common ;  and  wttLgM^ 

with  aodi  and  the  same  provisions  for  maintenance,  and  {)OwexB  ^^**.y??^ 

of  adranccment,  as  are    hereinafter  contained,  rtupeodng    the  Fmimit 


share  of  tho  deceased  parents  of  such  child,  children,  or  issue     Tnti,  JiT 
m^)eot>Tely. 

10.  And  I  HEREBY  DIRECT,  that  if  at  the  time  of  the  decease  iVovkkH  ftr 
or  future  marriage  of  my  said  wife,  any  child  or  children  of  mine, 
being  a  son  or  sons,  shall  be  under  the  age  of  twenty-one  years,  or 
who  being  a  daughter  or  daughters,  shall  be  under  that  age  or 
unmarried,  my  trustees  or  trustee  for  the  time  being  shiUl  apply 
the  whole,  or  a  competent  part  of  the  annual  income  of  the  pre- 
sumptive shares  of  such  child  or  children,  in  or  towards  his,  her  or 
their  maintenance,  education  and  support ;  and  shall  apply  the 
residue,  if  any,  in  augmentation  of  the  respective  shares  from  which 
the  same  shall  have  arisen. 

1 1.  And  I  HEREBT  AUTHORIZE  AND  EMPOWER  my  Said  trUStCCS  Vomv  of 

or  trustee,  at  their  or  his  own  discretion,  to  apply  any  {tortion,  not 
exceeding  one>half,  of  the  presumptive  shares  of  such  cliild  or 
children,  in  or  towards  his  or  her  phkcing  out  or  advancement  in 
tho  world. 

12.  And  I  DO  hereby  direct  and  declare  that  any  legacy  DwUntkathit 
or  portion  which  I  have  hereby  given  to  any  child  of  mine  shall  chUdna  ■hall 
not  be  eonndered  as  revoked  or  adeemed  by  or  on  account  of  any  Xym 

sum  or  sums  of  money  which  I  already  have  advanced,  or  shall  •d»»«>«n»«»»»7 
or  may  at  any  future  time  during  my  life  advance,  either  by  way  Ufciimt. 
of  marriage  portion  or  otherwise,  in  favour  of  such  child ;  and  such 
ohikl  shall  be  entitled  to  his  or  her  legacy  or  |)ortion  in  the  same 
manner  as  if  no  such  advancement  had  been  made.  (6) 


ih)  Wbeoerer  it  is  intended  thai  lenoM  to  diUdrsa  shall  aol  b«  silssmid  Pnatiml 
by  any  adntnoement  that  %  tcalalor  shall  aaka  to  than  ia  his  HfMiaa^  a  daws 
to  that  ;drect  will  b«oome  ocesssaiyt  for  aa  adymno— aat  mmim  bj  a  panai 
(Dory  V.  Bouekrr,  3  Yoo.  k  OoU.  997),  or  a  penon  aUntiinir  im  Jbos  ftrmtta, 
aa  a  brother,  either  on  the  maniana.  or  eabeequent  to  the  manian^  of  a  Isiili- 
mate  diikl,  will  be  oooeidered  as  eatiefartioo.  or  adrmptiea  of  a  ISRasf  «v 
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Wills. 

No.  XXX. 

Wm,  giving 
Freehold,  and 
Ijeasekold 
Estates  to 
Trustees,  upon 
Trust,  #c. 

Powers  of 
partition,  sale, 
or  exchange. 


13.  And  I  do  hereby  authorize  and  empower  my  said 
trustees  or  trustee  for  the  time  being,  with  the  consent  of  my  said 
wife  during  her  widowhood,  and  after  her  decease  or  future  mar- 
riage, at  their  or  his  own  discretion,  to  make  joartition  of  any 
undivided  portions  of  my  said  freehold  and  leasehold  hereditaments 
and  premises  hereinbefore  devised,  with  any  other  person  or  persons 
entitled  to  the  other  undivided  portions  thereof,  or  to  dispose  of  the 
same  premises  by  way  of  absolute  sale,  or  by  way  of  exchange  for 
other  lands,  of  freehold,  copyhold  or  customary,  or  leasehold 
tenure,  to  any  person  or  persons  whomsoever,  for  such  sum  or  sums 
of  money,  or  other  equivalent  in  lands  as  aforesaid,  as  my  said 
trustees  or  trustee  shall  consider  reasonable. 


Power  to 
revoke  old  uses 
and  to  give 
receipts,  &c. 


14.  And  I  do  hereby  authorize  and  empower  my  said 
trustees  or  trustee  for  the  time  being,  by  any  deed  or  deeds,  to 
revoke  all  the  uses,  trusts,  estates  and  powers  hereinbefore  limited 
and  declared  concerning  the  premises  so  to  be  conveyed  by  way  of 
partition,  or  sold  or  given  in  exchange  as  aforesaid ;  and  by  the 
same,  or  any  other  deed  or  deeds,  to  declare  or  appoint  any  uses  or 


portion  movinf?  from  the  same  person  :  (Barnardist.  1 35 ;  Moncke  v.  Moncke, 
1  Ball.  &  B.  298.)  But  this  rule  will  only  apply  to  portions  or  legacies  given 
by  a  father,  or  a  person  standing  in  loco  parentis;  hence,  a  legacy  bequeathed 
by  a  stranger  {Shudall  v.  Jehyll,  2  Atk.  516),  or  by  a  putative  father  {Smith  v. 
Strong,  4  Bro.  C.  C.  494),  or  an  uncle,  or  even  by  a  grandfather  during  the 
father's  lifetime  {Brown  v.  Peck,  1  Ed.  140),  will  not  be  adeemed  by  an  advance- 
ment made  to  the  legatee  by  either  of  such  persons  in  his  lifetime ;  neither  of 
whom  are  then  considered  as  standing  in  loco  parentis.  And  even  an  advance- 
ment by  a  father,  or  any  other  person  standing  in  loco  parentis,  will  not  operate 
as  a  satisfaction,  unless  it  is  equally  advantageous  and  certain  to  the  person 
advanced  as  the  legacy  or  portion  which  it  is  to  adeem :  consequently  money 
secured  to  be  paid  on  a  contingent  event,  will  not  amount  to  a  satisfaction  of  a 
bequest  which  is  absolute  (Clark  v.  Seawell,  3  Atk.  38),  so  neither  will  a  be- 
quest of  a  residue,  from  the  uncertainty  of  the  amount:  {Freemantle  v. Banks, 
5  Ves.  97;  Famham  v.  Phillips,  2  Atk.  214.)  The  advancement  must  also  be 
of  the  same  nature  or  kind  as  the  bequest :  therefore  a  bequest  of  money  is  not 
satisfied  by  the  gift  of  an  annuity  {Crompton  v.  Sale,  2  P.  Wms.  555),  or  by 
the  bequest  of  a  beneficial  lease  {Greaves  v.  Salisbury,  1  Bro.  C.  C.  425),  such 
gifts  being  in  their  nature  distinct  from  a  bequest  of  money.  It  is  also  neces- 
sary that  the  advancement  should  come  from  the  same  person  ;  hence,  a  sum  of 
money  to  be  raised  by  an  executor  under  a  power,  and  advanced  to  a  child, 
will  be  no  satisfaction,  because  the  portions  came  from  two  distinct  persons  : 
{Crompton  v.  Sale,  2  P.  Wms.  553.)  And  the  advancement  must  also  be  to  the 
identical  person  to  whom  the  legacy  or  portion  is  bequeathed;  therefore,  an 
advancement  to  the  husband,  who  gave  a  receipt  for  the  sum  advanced  as  part 
of  his  wife's  portion,  was  holden  to  be  no  satisfaction  of  a  legacy  that  was 
limited  differently  by  the  will  of  the  person  making  the  advancement :  (Bell  v. 
Coleman,  5  Mad.  23.) 
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efUt«t  of  the  premises,  the  uses  of  which  shall  hnve  been  to  re-  Wax*, 

voked  M  aforesaid  for  the  purpose  of  effecting  sucli  sale  or  exchange  X«.  xxx. 

M  aforesaid.     And  also  to  give  receipts  for  the  purchasc-moneji,  rnHuMju 

and  all  moneys  received  for  equality  of  exchange  or  partition,  '>»•*"*' a^ 


which  receipts  shall  be  an  effectual  discharge  for  all  such  moneys     AiaiMto 
as  therein  ore  expressed  to  be  received,  and  exonerate  the  parties     7Wm^^& 
paying  the  same  from  all  responsibility  with  respect  to  the  appli- 
cation  thereof. 

15.  And  I  do  hereby  authorize  and  empower  my  saidTnuteesto 
trustees  or  trustee  for  the  time  being,  with  the  consent  of  my  said  uitin^  fnm 
wife  during  her  widowhood,  and  after  her  decease  or  future  mar-  ^^^^^T'w  **' 
riage  at  the  discretion  of  my  said  trustees  or  trustee  for  the  time  !*«»«*«>.  «th« 
being,  to  invest  the  moneys  arising  from  such  sale  or  sales,  or  so  larmtmmt  m 
reoeived  for  equality  of  exchange  or  partition  as  aforesaid,  in  the  „,Mm^gf,^  „ 
same  manner  as  is  hereinbefore  directed  concerning  my  said  trust  '^  J^*^'''T' 
moneys,  or  to  lay  out  the  said  moneys  in  the  purchase  of  freehold,  ImM  »!»<>  t^ 
copyhold,  or  customary  or  leasehold  estates,  and  do  and  shall  stand  bdan  <lMl««d. 
and  be  poeeened  of  the  said  freehold,  copyhold,  or  customary  and 
leasehold  estates,  hereditaments  and  premises,  so  to  be  purchased 

or  taken  in  exchange  or  allotted  by  way  of  i)artition,  as  aforesaid,  as 
also  of  all  moneys  to  be  received  in  respect  of  such  sale  or  sales,  or 
for  equality  of  excliange  or  |)artition  as  aforesaid,  which  may  be 
invested  in  any  stocks,  funds  or  other  securities,  as  aforesaid* 
according  to  the  respective  natures  and  qualities  of  the  premises^ 
upon  such  and  the  same  trusts,  and  for  such  and  the  same  ends, 
intents  and  purposes,  and  with,  under  and  subject  to  the  same 
powers,  provisoes  and  declarations  as  are  hereinbefore  expressed 
and  contained  of  and  concerning  my  said  freehold  and  leasehold 
estates,  mortgages  and  secorities  fur  money,  railway  shares  and 
debentures,  stocks,  funds  and  securities  hereinbefore  mentioned,  or 
as  near  thereto  nn  tlio  death  of  parties  or  other  circilmstanocs  will 
then  permit. 

16.  And  I  do   HEREBT  FCRTHER  authorize  and  empower  PMrartSMla 

the  said  {tnutett),  and  the  survivor  of  tliem,  his  executors  or  ad-  22*^ 
ministrators,  or  other  the  trustees  or  trustee  for  the  time  being  of  *^'' 
this  my  will,  with  the  oonsent  of  my  said  wife  during  her  widow- 
hood, and   afU^rwtfrds,  at  the  discretion  of  my  said   trustees  or 
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Wills.  trustee  for  the  time  being,  and  notwithstanding  the  minority  of 

No.  XXX.  any  of  the  parties   beneficially  interested,  to   make  partition  of 

Will,  giving  ^^^  allot,  by  proper  metes  and  bounds,  any  undivided  shares  in 

^^LeasehoUi^  any  of  the  freehold,  copyhold,  or  customary  and  leasehold  estates 

Estates  to  hereinbefore  devised,  or  so  to  be  purchased  or  taken  by  way  of 

Trustees,  upon  .  .  .  ,  n  •  i        n 

Trust,  ^c.  partition  or  in  exchange  as  aforesaid,  of  any  person  or  persons 
beneficially  entitled  thereto  under  the  trust  herein  contained,  so 
and  in  such  manner  that  such  allotments  may  from  thenceforth  be 
held  and  enjoyed  in  severalty ;  (c)  and  to  convey,  assign  and  assure 
the  same  accordingly ;  all  which  allotments  and  apportionments  I 
authorize  my  said  trustees  or  trustee  for  the  time  being  to  make, 
without  the  necessity  of  their  or  his  calling  in  the  aid  or  assistance 
of  any  surveyor  or  surveyors,  or  of  any  other  person  or  persons 
whomsoever,  unless  they  or  he  shall  deem  it  necessary  or  expedient 
so  to  do ;  and  I  further  direct  my  said  trustees  or  trustee  to  make 
such  pecuniary  allowances  for  equality  of  partition,  and  charge  the 
same  by  way  of  mortgage,  of  any  such  allotments  or  allotment  in 
such  manner  as  they  or  he  shall  think  proper.  [Insert  power  to 
grant  leases,  and  to  effect  renewals,  ut  ante.  No.  XXVIL,  clauses  4 
and  9,  pp.  788,  790.  Also  declaration  that  trustees'  receipts  shall  be 
a  sufficient  discharge,  and  power  to  change  trustees,  ut  ante.  No.  VIII. 
clauses  6,  7,  p.  664.  Add  appointment  of  wife  to  the  guardian- 
ship of  children,  conjointly  with  the  trustees,  during  widowhood, 
and  clause  of  revocation,  ut  ante.  No.  VI.,  clauses  23,  24,  25, 
pp.  659,  661.] 

In  witness,  &c. 


p     ...  (e)  A  power  to  make  partition  amongst  the  devisees  often  proves  a  useful 

observations        clause,  and  which  it  is  often  expedient  to  authorize  the  trustees  to  do  during'  the 

minority  of  any  of  the  parties  interested,  so  as,  if  possible,  to  avoid  proceedings 

in  equity  for  a  partition,  which  is  a  very  troublesome  and  most  expensive  course 

of  proceeding. 
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No.  XXXI. 


SUORT  FORAI  OF  WILL  TO  THE  SAME  EFFECT  AS  IN  LAST 
PRECEDENT,  (o) 


[Commence  wiJl,  ut  antey  No.  I.,  clause  1,  p.  632.] 


I  GiYE,  DEVISE  AND  BEQUEATH  all  mv  freehold  and   leaae- fl«>«»i  **»• 


hold  property  and   personal  estate  nnto    {trustees),  their  heirs,  nti  ud 
executors,  admioistrators  and  assigns,  according  to  the  respectiTe  P****** 
natures  and  qualities  thereof,  upon  trust  to  oonyert  into  money  Tnwto  f» 
all  mj  personal  estate  (except  chattels  real  and  mortgi^  eeoo- 
rities),  and  to  invest  the  moneys  to  be  so  collected  in  goyemment 
securities,  or  in  some  of  the  public  stocks  or  funds,  or  by  way  of 
mortgage  upon   freehold,  copyhold,  or  customary  or  leasehold 
estate,  railway  iharee  or  debentures,  canal  shares,  turnpike  tolb, 
or  upon  any  personal  securities  my  said  trustees  or  trustee  may 
think  proper,  with  power  to  yory  such  securities  in  such  manner 
as  they  or  he  may  think  fit     And  to  stand  posseesed  of  my  said  Tnnmt  i* 
fireehoU  and  leitehold  ettetea,  stocks,  funds  and  securities,  railway  innMii.  *c 
•harea  or  debentnret,  oanal  sharee,  turnpike  tolls,  or  other  securi- 
ties,  UPON  TRUST  to  pay  the  rents  and  profits  and  annual  income  dwi^^ 


arising  therefrom  to  my  dear  wife  (nawu)  during  her  Hfe,  if  At  adbMiiMMf 


(«)  Th«  abore  form  ia  caloubted  to  supply  the  pboe  of  that  cootained  id  the  Pneikal 
piweding  preoedoit,  whaa  ttM  leslator  mim  tcrvs  UIinsi,  or  Mrroos  dabtt^r  ohMmtioM. 
or  exeitement,  Is  iDoapaUa  of  haftag  tiM  more  knglbj  form  nad  vrm  sm 
•xplaiiwd  to  him. 
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twenty-one  or 
marriage. 

Substitution  of 
children  in 
place  of  a 


parent. 


Provisions  for 
maintenance. 


Wills.       shall  so  long  continue  my  widow,  she  thereout  maintaining,  edu- 

No.  XXXL     eating  and  supporting  all  my  children.     And  after  her  decease  or 

ShortF^  of  future  marriage,  upon  trust  for  all  my  said  children,  who,  being 

^^^        a  son  or  sons,  shall  attain  the  age  of  twenty-one  years,  or  being  a 

Trusts  for        daughter  or  daughters,  shall  attain  that  age  or  marry.     And  I 

children,  sons  at  .^     ^    •  i  m  i      ^       •  i     n    ■••      - 

twenty-one,  and  FURTHER  DIRECT,  that  in  casc  any  child  of  mine  shall  die  in  my 
daughters  at  lifetime,  or  without  having  acquired  a  vested  interest  in  ray  said 
testamentary  estate  and  premises,  leaving  a  child,  children  or  issue, 
that  such  child,  children  or  issue  who,  being  a  son  or  sons,  shall 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  daugh- 
ters, shall  attain  that  age  or  marry,  shall  be  entitled  per  stirpes, 
and  not  per  capita,  to  the  same  share  in  my  said  testamentary 
estate  and  premises,  and  with  such  and  the  same  provisions  for 
maintenance  and  advancement  as  his  or  their  deceased  parent 
would  have  been  entitled  to  if  then  living.  And  I  further 
AUTHORIZE  the  said  trustees  or  trustee,  during  the  minority  of 
any  son  of  mine,  or  during  the  minority  of  any  unmarried  daughter 
of  mine,  to  apply  the  whole  of  the  presumptive  share  of  such  child 
towards  his,  her  or  their  maintenance,  education  and  support,  and 
also  to  apply  any  portion  not  exceeding  the  one-half  of  the  presump- 
tive share  of  such  child  towards  his  or  their  placing  out  or  advance- 
ment in  the  world.  And  I  also  direct,  that  no  bequest  hereby 
made  by  me  in  favour  of  any  child  of  mine  shall  be  adeemed  by  any 
advancement  I  may  have  made  in  favour  of  such  child  in  my  life. 

Declaration  that  time,  (b)  AnD  I  DO  HEREBY  FURTHER  AUTHORIZE  my  said  trustees 

chHdren  shall     ®^  trustee  to  make  partition  of  any  undivided  portion  of  my  said  free- 
not  be  adeemed  [jqJjJ  qj.  leasehold  cstatcs,  uuto  auv  other  person  or  persons  entitled 
to  the  other  undivided  portions  thereof,  or  to  sell  absolutely,  or  to 
exchange,  the  whole  or  any  part  of  my  said  hereditaments  and 
premises  for  other  freehold,  copyhold  or  leasehold  estates,  to  any 
other  person  or  persons  whomsoever,  for  such  price  or  other  equi- 
valent in  lands  as  my  said  trustees  or  trustee  shall  consider  reason- 
able ;  and  with  full  power  for  him  or  them,  by  any  deed  or  deeds. 
Power  to  revoke  to  rcvokc  the  uscs,  trusts,  cstatcs  and  powers  hereinbefore  declared 
0    uses,     .      concerning  the  premises  so  to  be  conveyed  by  way  of  partition,  or 


Power  of 
advancement. 


by  advancement 
by  testator  in 
his  lifetime. 


Powers  of 
partition,  sale, 
or  exchange. 


{b)  As  to  ademption  of  children's  portions  by  an  advancement  made  to  them 
in  their  hfetime,  see  ante,  pp.  812,  813. 
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•old,  or  given  in  exchange  u  tfereMiU,  and  by  the  taioe,  or  any      Wua 
othor  deed  or  deeda,  to  appoint  and  declaro  any  other  uses  and    ib.  XXXL 
oatates,  for  the  purpoao  of  effecting  8ucb  partition,  Bale  or  exchange.  s^oriFiirm  «/ 
And  I  DO  HEBKBT  AUTHouiZB  my  said  trustees  or  trustee  to       ^^ 
invest  the  moneys  arismg  from  such  sale  or  sales,  or  received  for  Tnwiwto 
equality  of  exchange  or  partition,  in  the  same  manner  as  herein-  uimam  fnm 
before  directed  concerning  my  aforesaid  trust  moneys,  or  to  lay  "^ 
out  the  same  in  the  purchase  of  freehold,  copyhold,  or  leasehold 
estates ;  and  do  and  shall  stand  and  be  possessed  of  the  said  here- 
ditaments and  pretoises  so  to  be  purchased  or  taken  in  exchange, 
or  allotted  by  way  of  partition,  as  also  of  all  moneys  to  be  received 
in  respect  of  such  sale  or  sales,  or  which  may  be  invested  in  any 
stocks,  funds  or  other  securities  as  aforesaid,  according  to  the 
respective  natures  and  qualities  of  the  said  premises,  upon  the 
same  trusts,  and  for  the  same  ends,  intents  and  purposes,  and  sub- 
ject to  the  same  ()Owers,  as  are  hereinbefore  expressed  and  declared 
of  and  concerning  my  said  testamentary  estate  and  premises,  or  as 
near  thereto  as  circumstances  will  permit.     Akd   I   further  Pomr  to  oMka 
AUTHORIZE  my  said  trustees  or  trustee,  with  the  consent  of  my  amoocBt 
sud  wife  during  her  widowhood,  and  after  her  decease  or  future  ^^''^'^^ 
marriage  at  their  or  his  own  discretion,  and  notwithstanding  the 
minority  of  any  parties  beneficially  interested  therein,  to  make 
partition  of  any  undivided  shares  in  my  said  testamentary  estate 
and  premises  of  any  person  or  persons  beneficially  entitled  thereto 
under  the  trusts  herein  contained,  to  the  intent  that  such  allot- 
ments may  from  thenceforth  be  held  and  enjoyed  in  severalty, 
and  to  make  such  pecuniary  allowances  for  equality  of  partition, 
and  to  charge  the  same  by  way  of  mortgage  of  any  such  allotment 
or  allotm^ts  in  such  manner  as  my  said  trustees  or  trustee  shall 
think  fi*    And  I  fubthjeb  authorize  my  said  trustees  or  trus- 
tee, with  the  consent  of  my  said  wife  during  her  widowhood,  and 
af^er  her  decease  or  future  marriage,  at  their  or  his  own  discretion, 
to  grant  any  leasee  of  my  sud  freehold,  copyhold  or  leasehold  here- 
ditauieuts  and  premises  at  rack  rent,  without  taking  any  fine  or 
premium  for  the  making  thereof,  and  so  that  the  lessee  or  lessees 
execute  such  lease  or  leases,  or  a  oounteq)art  thereof,  and  be  not 
made  dispunishable  for  waste.     [Add  elatue  authorizing  tnutees  to 
eompotad  dtUs ;  yne  reeeipta ;  and  power  to  chamgt  trusttts^  ut  amU, 
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Wills.       No.  VIU.,  clauses  5,  6,  7,  p.  664.     Also  appointment  of  wife  to 
No.  XXXI.    i^  guardianship  of  children  during  widowhood,  and  also  executrix. 


Short  Form 
Wia. 


.jointly  with  the  trustees  ;  and  clause  of  revocation,  ut  ante,  No.  VI., 
clauses  23,  24,  25,  pp.  659,  661.] 

In  witness,  &c. 


•  • 
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No.    XXXII. 


SHORT  FORM  OF  A  WILL,  BY  WHICH  A  TESTATOR  DIRECTS 
HIS  PROPERTY,  CONSISTING  WHOLLY  OF  PERSONAL  ESTATE, 
TO  BE  DIVIDED  INTO  FIVE  EQUAL  PAR'l'S.  ONE-FIFTH  TO 
BE  PAID  TO  HIS  ELDEST  CHILD,  A  SON.  IMMEDIATELY,  AND 
THE  OTHER  FOURFIFTHS  UPON  TRUST  FOR  HIS  TWO 
YOUNGER  CHILDREN,  TO  BE  PAID  TO  THEM  ON  THEIR 
ATTAINING  TWENTY-ONE,  THE  INTEREST  IN  THE  MEAN- 
TIME  TO  BE  APPLIED  TOWARDS  THEIR  MAINTENANCE,  WITH 
POWER  TO  CHANGE  TRUSTEES. 


[Ck)MXENCE  will,  ut  ante,  Na  I.,  clause  1,  p.  632.] 

I  APPOINT  (tnufees)  to  be  my  trustees  and  the  joint  executors  A; 
of  this  my  wiU.     And  I  direct  my  said  trustees  and  executors,  ex«cuu>r». 
or  the  survivor  of  them,  his  executor^}  or  administrators,  to  get  in  Jvuumtog^ 


the  whole  of  my  personal  ct«tnto  aiicl  effects,  as  soon  as  eonve-  ^^^"^^ ,fty 
nicntly  may  be  after  my  decease,  and  after  discharging  all  my  just  ^^^^*j[^,^ 
debts,  funeral  and  testamentary  expenses,  to  divide  my  testamentary  dirid*  mm 
estate  into  five  equal  portions,  and  to  pay  or  assign  one  equal  fifth  poftkaa. 
part  to  my  eldest  son  {name),  as  soon  as  the  same  can  conve-  To  pay  «m- 
oiently  be  done.     Akd  as  to  the  remaining  four  other  portions  of  twiMor*  «u«« 
my  said  testamentary  estate,  upon  tuuht  to  pay  two  equal  shares  !^ 
thereof  to  each  of  my  said  two  younger  children  (namet),  on  their  t«a  «qiul 
attaining  their  respective  ages  of  twenty-one  years ;  and  in  the 


meantime  to  invest  the  moneys  forming  such  shares  upon  such  y^j^Jl 


soourities,  real  or  personal,  or  other ^vise,  as  my  said  trustees  or«*>»*<^ 
trustee  may  think  pn){ier,  and  apply  the  annual  incumo  ntinog  mti  i^ffy  t^ 


therefrom    towards   the  support  and   education  of  my  said  two 
younger  children,  during  their  respective  minorities,  as  my  said 
trustees  shall  deem  most  advantageous  for  them.     And  in  case  -»^  j,** 
VOL.  II.  3  o 
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WiLu.       any  vacancy  shall  occur  in  the  aforesaid  trusteeship,  in  consequence 

No.  XXXII.   of  the  death,  retirement  from  office,  or  incapacity  of  either  of  my 

shoH  Form  of  a  ^^^^  trustees,  or  from  any  other  cause,  it  shall  be  lawful  for  the 

Will,  dtrectiy  surviving  or  continuing  trustees,  or  the  executors  or  administrators 

Property  to  be  ^  ^  »  '     ^ 

divided  amongst  of  the  last  acting  trustcc,  by  any  instrument  in  writing  to  appoint 

*      any  trustee  or  trustees  to   such  vacant   trusteeship,  which  new 

trustee  or  trustees,  when  so  appointed,  shall  have  the  same 
powers  and  authorities  as  if  originally  appointed  a  trustee  or 
trustees  by  this  my  will.  And,  revoking  all  former  and  other  wills 
by  me  at  any  time  heretofore  made,  I  do  hereby  declare  this  to  be 
my  last  and  only  will  and  testament. 

In  witness,  &c. 


» 


OONTETANOINO. 


8ft 


No.  XXXIII. 


WILU  DEVISING  THREE  ESTATES,  WHICH  HAVE  BEEN  ALL 
INCLUDED  IN  ONE  MORTGAGK.  TO  THRKK  DEVISEES  IN  FEE, 
WHO  ARE  TO  PAY  OFF  THE  MORTGAGE  DEBT  IN  THE  PRO- 
PORTIONS  CHARGED  UPON  THE  RESPECTIVE  ESTATES.  WITH 
A  CONDITION  FOR  AVOIDING  THE  DEVISE  OF  ANY  DEVISEE 
WHO  SHALL  FAIL  TO  CONTRIBUTE  HIS  PROPORTION  IN 
DISCHARGE  OF  THE  MORTGAGE  DEBT,  AND  DEVISE  OF  THE 
FORFEITED  PREMISES  TO  TRUSTEES  UPON  TRUST  FOR  SALF^ 
THE  PURCHASE-MONEYS  TO  BE  APPLIED  IN  LIQUIDATION 
OF  THE  MORTGAGE  DEBT.  AND  THE  SURPLUS  (IF  ANY)  TO 
SINK  INTO  THE  GENERAL  RESIDUARY  PERSONAL  ESTATE. 


1 .  Ab  to  all  t«cUtor's  freehold  ettotat, 

subject  to  inort{{af{^  of  3J50l. 

2.  Deriaeof  one  of  testator's  frPchoH 

caUtes  in  fee,  cbarjiesble  with 
3.(MX)/.  part  of  the  said  moitRifte 
debt,  and  interest  at  4/.  |)er  oeat 

3.  Derise  of   another  estate  in  ke, 

chargeable  with  1.000/.,  other 
part  of  the  said  mortgage  debt 
•ad  interest. 

4.  Devise  of  a  third  estate  in    fee, 

diaricrable  with  750/.,  the  re- 
mainder of  mortgage  debt. 

5.  Declaration  that  devbeat  shall  not 

be  ealHlMl  to  ooom  npon  the 
teatiioi^a  Msels  In  dlMhtfRV  of 

their  mortgage  debt*. 


6.  DeriMea  to  pay  off  moctgagv  debta 
in  the  proportions  with  which 
the  premises  deriaed  to  them  are 
chargeable. 


7. 


In  case  any  devisee  shall  fail  to 
contribute  his  proportion  in  dis- 
charge of  the  mortitage  debt,  the 
devka  to  him  to  be  void. 

Derise  of  premises  forfeited  for 
non-compliance  «riU)  the  above 
condition  to  trustees  in  fee. 
upon  trustA  for  sale.  Purchase- 
moneys  to  be  applied  in  dis- 
charge of  moTifitkne  debt,  and  the 
•orpltis,  if  any,  to  sink  into  tha 
reaidoary  personal  estate* 


[Commence  will,  uf  ante,  Na  I.,  dauBe  1,  p.  632.] 

1.  As    to  mj  freehold  MUtea,  hereditameots  and  prenuMt,  As  u  sB 
subject  to  th«  mortga^  thereon  in  fee  to  (aiarf^a^)  for  Bectiring  fr2[Jy 

3  G  2 
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^^^-  to  him  the  sum  of  3,750/.,  and  interest  at  4/r  per  cent,  per  annum, 
No.  XXXIII.  and  which  said  mortgage  debt  shall  be  borne  by  my  several 
Will,  detming  devisees  in  the  respective  proportions  hereinafter  mentioned,  I 
'^^tTrt'T  give  and  devise  as  follows: 

Devisees  in  Fee. 

Bubject  to  a  ^.  \  GIVE  AND  DEVISE  uuto  {Jirst  devisee)  and  his  heirs,  ALL, 

3  750?^*^  "^  ^^'  [Here  describe  parcels],  to  hold  the  same,  with  the 
Devise  of  one  of  appurtenances,  unto  and  to  the  use  of  him  the  said  (Jirst  devisee), 
fr^hoM^estates  ^^^  heirs^  and  assigns  for  ever,  subject  nevertheless  and  chargeable 
in  fee  charge-    ^ith  the  sum  of  2,000/.,  and  interest  for  the  same,  at  the  rate  of 

able  with  _  ^ 

2,000/.,  part  of  4/.  per  cent,  per  annum  from  the  time  of  my  decease,  as  his  pro- 
mortgage  debt,   portionate  part  of  the  said  mortgage  debt  of  3,750/.,  so  due  and 

and  interest  at 


U  Tr  cent       Owing  to  the  said  {mortgagee)  as  aforesaid. 


Devise  of  3.  I  ALSO  GIVE  AND  DEVISE  unto  {second  devisee)  and  his  heirs 

in  fee,  charge-  [DESCRIBE  parcels'],  TO  HOLD  the  Same  unto  and  to  the  use  of  him 

1 000/!  other  ^^^  ^^^^  (second  devisee),  his  heirs  and  assigns  for  ever,  subject  never- 

part  of  the  said  thcless  and  charo-eable  with  the  sum  of  1,000/.,  and  interest  for  the 

mortgage  debt  ° 

and  interest,  same  at  the  rate  of  4/.  per  cent,  per  annum  from  the  time  of  my 
decease,  as  his  proportionate  part  of  the  said  sum  of  3,750/.  so 
due  and  owing  as  aforesaid. 

Devise  of  third  4.  I  FURTHER  GIVE  AND  DEVISE  [CONTINUE  devise  tO  third 
estate  in  fee,  »•  t  /  •  r 

chargeable  with  devisee  in  the  same  terms  as  in  preceding  clause,  suLgect  to  the 
remainder  of  the  *^harge  of  750/.  and  interest  at  41.  per  cent.,  as  his  portion  of  the 
mortgage  debt,   mortgage  debt.] 

Declaration  that       5.    AnD   MT  WILL   IS,   AND  I  HEREBY   DIRECT   AND  DECLARE, 

u6T1366S  Sniiil 

not  be  entitled  that  the  Said  {three  devisees  by  name),  or  either  of  them,  their  or 
the'^^tator^s"  either  of  their  heirs  or  assigns,  shall  not  be  entitled  to  call  for  or 
assets  in  claim  navmcnt  of  their  said  mortgage  debt  and  interest,  or  of  the 

discharge  of  .  7  . 

their  mortgage  respective  portions  of  the  same,  with  which  the  said  hereditaments 
and  premises  so  devised  to  them  as  aforesaid,  are  respectively 
charged  as"  aforesaid,  or  any  part  of  the  same,  out  of  any  portion 
of  my  real  or  personal  estate  not  hereinbefore  devised  or  be- 
queathed to  them  respectively  by  this  my  will.(a) 


(a)  See  observations  as  to  the  right  of  devisees  of  mortgaged  estates  to  the 
testator's  assets  Id  discharge  of  the  mortgage  debts,  ante.,  p.  739,  n.  (/)       ^f 
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C  And  mr  will  u,  and  I  hsbkby  further  direct  and  wnu. 

DECLARE,  thnt  in  case  the  said  {mortgaijee)^  his  executors,  adniinis-  Ko.  xxxill 

timtore  or  assigns,  or  any  other  person  or  persons  entitled  to  the  y^^l^^ 


Mud  mortgage  debt  or  sum  of  3,750^  and  interest,  shall  at  any  '^^Jtl" 
time  oall  in  or  require  payment  of  the  same,  that  then  and  in  such  Dmimn  fa  Fm. 
ease  the  said  {three  devisees*  namet)y  or  their  rcs|)cctive  heirs,  ezecu-  D«viMw  to  paj 
tors,  admin ii^trators  or  assigns,  shall  pay  off  their  respective  portions  ^^^^^||^ 
of  the  said  mortgage  debt  in  the  respective  sums  with  which  the  JUS"*!?"*** 
■aid  hereditaments  and  premises,  so  devised  to  them  as  afbrcHnid,  prwiiuM 
are  hereby  made  chargeable,  and  all  interest  due  in  respect  of  such  i),^  .„ 
aeveral  sums  respectively,  at  the  rate  aforesaid.  JST****'' 

flhaipsbte. 

7.  Provided  always,  and  mt  will  ib,  and  i  hereby  |„^,^ 

FURTHER    DIRECT   AND   DECLARE,  that   in   case  the  Said  (Viree^'j}*^'^^ 

.  .  .         .       '^  ** 

dni$mt*  aoaies),  or  either  of  them,  their  or  either  of  their  heirs,  coatribat*  hi* 

ezeoatorsy  administrators  or  assigns,  shall  refuse  or  foil  to  con-  ^^M^aff,  «r  ih* 
tribute  his  or  their  respective  jwrtion  or  portions  towards  the  JJ7d«S»t^ 
discharge  of  the  said  mortgage  debt,  in  the  several  sums  with  kim  to  be  T«id. 
which  the  said  hereditaments  and  premises  so  devised  to  them  as 
aforesaid  arc  hereby  made  chargeable,  as  and  whenever  such  mort- 
gage debt  shall  be  so  called  in  as  aforesaid,  THEN  my  will  is,  that 
the  devise  of  the  said  hereditaments  so  made  by  me  to  such  devisee 
or  devisees  thereof,  his  or  their  heirs  or  assigns,  who  shall  so  refuse 
or  fiul  to  contribute  his  or  their  {tortion  or  respective   portions 
towards  the  discharge  of  the  t<aid  mortgage  debts  as  aforesaid, 
sluUl  be  utterly  void  to  all  inteut*)  and  purposes  whatsoever. 

8.  And  in  such  case  I  give  and  devise  the  said  hereditaments  ow,{M«r 
and   premises  so   forfeited   as  aforesaid  unto  {trustees)  and  *'»*'»'■  £j£!Ia6r 


heirs,  TO  hold  onto  and  to  the  use  of  them  the  said  {trustees),  •« 
their  heirs  and  assigns  for  ever,  upon  trust  tiiat  they  the  said  a»aiiiaa 
{tni»iee$\  or  the  survivor  of  them,  his  executor  omduiinistrators,  ]*J'JJJJ^^^ 
or  other  the  trustees  or  trustee  for  the  tiuie  being  of  thi*  my  will,  *"■»• 
shall,  as  soon  as  conveniently  may  be,  sell  the  said  hereditaments  bowt*  to  w 
and  premises  so  forfeited  as  aforesaid,  either  by  public  auction  or  y^**  . 
private  contract,  in  such  manner  as  my  said  trustees  or  trustee  «■■««<■«■  <i>X, 
fur  the  time  being  shall  think  proper,  and  at  such  price  as  they  or  Vamj,  vTJuk* 
he  shall  think  reasonable,  and  also  convey  the  said  hereditaments  |^^ 
and  premises  to  the  purchaser  or  purchasers  thereof,  and  after  !*■■•' •*^*' 
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Wu.Ls.  deducting  the   expenses  of  such  sale,  to  apply  the  proceeds  of 

No.  XXXIII.  such  sale  or  sales,  either  wholly  or  in  part,  accordingly  as  such 

Will,  devising  purchasc  money   shall  be   sufficient,   in   liquidation  of  the   said 

Three  Estates  mortgage  debt  or  sum  of  3,750/.  and  interest  as  aforesaid ;  the 

to  Three  .  . 

Devisees  in  Fee.  surplus  moncys,  if  any,  to  fall  into  and  form  part  of  my  general 
residuary  personal  estate,  and  to  be  paid  and  applied  accordingly. 
[Add  declaration  that  trustees^  receipts  shall  be  sufficient  discharges ; 
power  to  change  trustees ;  appointment  of  executors ;  and  clause  of 
revocation^  ut  antcj  No.  VIII.,  clauses  6  to  9  inclusive,  pp.  664, 
665.] 

In  witness,  &c. 


XODBEM  OOKTETANCINO. 


815 


Na   XXXIV. 


WILL,  DEVISLNG  COPYHOLD  PREMISES  IN  FEE,  SUBJECT  TO  A 
MORTGAGE  THEREON.  ALSO  OF  A  LEASEHOLD  MESSUAGE. 
AND  OF  A  FIRE  AND  A  LIFE  POLICY  OF  INSURANCE.  ALSO 
BEQUEST  OF  A  POLICY  OF  ASSURANCE  FOR  l,000t  ON  TES- 
TATOR'S OWN  LIFE.  ALSO  OF  TWENTY  VOLUMES  OF  BOOKS 
OUT  OF  THE  TESTATOR'S  LIBRARY,  WITH  THE  POWER  OF 
SELECTION.  BEQUEST  OF  THE  RESIDUE  OF  LIBRARY  TO 
ANOTHER  LEGATEE.  ALSO  OF  PLATE  AMONGST  SEVERAL 
LK(iA IKES.  GENERAL  RESIDUE  TO  GO  TO  EXECUTORS  FOR 
THKIR  OWN  BENEFIT. 


1.  Dtriie  of  copyhold  pretoisM  in  fee, 
subject  to  a  lubsisting  mortgage 
thereon. 

9.  Beanest  of  a  leasehold  messoage 
for  the  reaidne  of  a  term  of 
ninetT^nine  years,  determinable 
on  three  lives.  Also,  of  a 
policy  of  insurance  against  fire, 
and  U{x)n  one  of  the  lives  upon 
which  the  lease  is  determinable. 


3.  Appointment  of  laotoa  as  special 

executor  to  the  leaseholds  and 
policies  of  assuraooe. 

4.  Beqosst  of  a  policy  of  assuraooe 


opon    testator's    own    life   for 
1,000/. 

5.  Bequest  of  twenty  Tolnmaa  of  te«- 

titor's  booka»  to  be  selaelad  bf 

6.  Bequest  of  residue  of  testator's 

horary- 

7.  Bequest  of  all  testator's  pictures, 

&0. 

8.  Bequest  of  plate   to   be  divided 

amongst  ssTeral  legatees. 

9.  Bequest  of  residue  to  executors. 
10.  Appointment  of  executors. 


[CoMMENCB  wiU,  Mi  anUf  Na  L,  oUum  1,  p.  632.] 


I.  I  OITB  AHD  DBTUK  nnto  {devitet  of  copyholds)  and  his  hein,  Dsvisscf 
jLLL  THAT  oopyhold  tenement  and  premise*,  ntuatc,  &c  [contiitub  fmrins  h  f 
description  ofparceli\f  all  which  said  premises  arc  now  in  mortgage  "W'*'*' 
to  {morigagse)  for  securing  the  stun  of  575t,  and  mtcreet  at  41  per ' 
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Wills.  cent,  per  annum,  TO  hold  the  same,  with  the  appurtenances,  unto 

No.  XXXIV.  fiud  to  the  use  of  the  said  (devisee  of  copyholds),  his  heirs  and 

Wili~lkvisin  ^ssigns  for  ever,  at  the  will  of  the  lord,  according  to  the  custom  of 

Copyhold  tJie  manor,  subject  to  the  said  mortgage  debt  of  £  ,  which  I 

Premises  in  Fee,  . 

subject  direct  shall  be  wholly  borne  by  the  said  mortgaged  premises 
°  "^iherlm^^^  exclusively  of  my  other  property,  and  be  wholly  discharged  by  the 
said  {devisee),  his  heirs,  executors,  administrators,  or  assigns, 
excepting  any  arrears  of  interest  that  may  be  due  in  respect  of 
such  mortgage  debt  at  the  time  of  my  decease,  which  I  hereby 
direct  shall  be  paid  out  of  my  general  personal  estate. 


Bequest  of  a 
leasehold 
messuage,  &c. 
for  the  residue 
of  a  term  of 
ninety-nine 
years, 

determinable  on 
three  lives. 

Also  of  a  policy 
of  insurance 
against  fire, 
■npon  one  of  the 
lives  npon 
which  the  lease 
is  determinable . 


2.  I  also  give  and  bequeath  unto  {name  of  legatee)  all  that 
my  leasehold  messuage,  &c.  [describe  ■parcels\y  which  I  now  hold 
under  a  lease  from  {lessor)  for  the  residue  of  a  term  of  ninety-nine 
years,  determinable  upon  my  own  life,  and  the  lives  of  two  other 
persons  in  such  lease  mentioned,  both  of  whom  are  still  living, 
together  with  any  policy  of  insurance  of  the  said  premises  against 
damage  by  fire  which  may  be  subsisting  at  the  time  of  my  decease, 
and  also  the  policy  of  assurance  effected  by  me  on  the  life  of  {A.B.) 
one  of  the  said  lives  upon  which  the  said  lease  is  determinable,  to 
hold  the  said  messuage  or  dwelling-house,  policies  and  insurance 
and  premises  unto  the  said  (legatee),  his  executors,  administrators 
and  assigns,  for  all  the  rest,  residue  and  remainder  of  the  said  term 
of  ninety-nine  years,  determinable  as  aforesaid,  and  for  all  other  my 
estate,  term  and  interest  therein. 


Appointment  3.    AnD   I   DO    HEREBY    CONSTITUTE    AND    APPOINT    the    Said 

as  spjciai  {legatee)  to  be  the  executor  of  my  will,  so  far  as  relates  to  the  said 
thriea^eholds  ^^asehold  mcssuagc  or  dwelling-house  and  policies  of  insurance, 
and  policies  of  j^ut  not  with  respect  to  any  other  part  of  my  said  personal  estate 
and  effects.  And  I  further  direct,  that  all  costs  incurred  by 
the  said  (legatee)  in  taking  out  a  limited  probate  shall  be  defrayed 
out  of  my  general  residuary  estate.(a) 


msorance. 


Practical  i^)  When  a  lease  for  years  is  bequeathed,  it  is  generally  advisable  to  con- 

suggestions,  stitute  the  legatee  a  special  executor  as  to  this  portion  of  the  property,  which 
will  have  the  effect  of  relieving  the  general  executors  from  all  liability  with 
respect  to  it,  which  is  very  considerable  where  the  rents  bear  any  great  pro- 
portion to  the  annual  value  of  the  property,  or  the  leases  contain  any  stringent 
or  burdensome   covenants,  for   the  whole   of  which  the  executors  continue 
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4.  I  ALSO  GIVE  AND  BEQUEATH  UOtO  {legatee**  name)t  ALL  THAT         ^^JM, 

jjolicj   of  aMuranc«,  Na  560,  under  the  hands  of  two  of  the  N*-  xxxiv. 
directors  of  the  Law  Property  Assurance  and  Trust  Society,  dated   wui^dnimmg 
the         day  of        ,  whereby  the  sum  of  1,000/.  is  expressed  to  riumubiru, 
be  assured  by  the  said  Assurance  Society  upon  my  own  life,  and       "jST'* 
to  be  paid  to  my  executors  or  administrators  within  two  calendar      i^ernm. 
months  next  after  satisfactory  proof  of  my  death  shall  have  been  B«<iiMrtof* 
received  by  the  said  directors ;  together  with  all  bonuses  and  all  ^^J^  b-^ 
other  sum  and  sums  of  money  to  become  due  or  recoverable  upon  ^^J^*  "^ 

.  •'  /        lifo  for  lOOOiL 

or  by  virtue  of  the  said  policy  of  assurance,  and  all  my  estate,  right, 

title  and  interest  therein.    [Insert  appointment  of  legatee  as  special 

executor  a*  to  policy  of  assurancey  ut  sup.,  clause  3.] 

5.  I   ALSO  GIVE   AND   BEQUEATH  unto  (legatee's  name)  any^""*®' 

twenty  Tolonie* 

twenty  volumes  of  the  books  in  my  library  he  may  think  proper  to  of  tcatatar's 

I      .  booka,  to  b« 

select.  ..u.,*^  i» 


6.  And  all  the  rest  of  my  books  contained  in  my  library,  Beqa«t  of 
together  with  the  bookcases  in  which  they  are  contained,  I  GIVE  tMtator'i 
AND  BEQUEATH  unto  {legatee's  name.)  l»bmy. 

7.  1  ALSO  GIVE  AND  BEQUEATH  unto  the  Said  {legatee)  all  my  iWqiiwtoraa 
pictures,  drawin<;s,  engravings  and  prints,  both  framed  and  un-  pictam,  he, 
framed,  of  which  I  shall  be  possessed  at  the  time  of  my  decease. 

8.  I  GIVE  AND  BEQUEATH  all  my  plate  and  plated  ware  untoB«qmitor 
{legatees'  names),  to  be  equally  distributed  between  them ;  and  in  diTktod 


case  any  dispute  shall  ariije  with  res{)ect  to  such  distribution,  I  *"*      ki«««» 
authorize  and  empower  my  executors  to  sell  and  dis{>o6e  of  the 
said  plate  and  plated  ware,  and  to  divide  the  proceeds  of  such  sale 
in  equal  sliarcs  between  such  legatees  res(>ectively. 

raapoDtible,  ootwithttaoding  the  oroperty  bu,  br  tbeir  aMcot,  become  ftctUAllr 
ve«t««J  in  the  legatee.  But  this  liabilitT  exteods  only  to  coveoaots  bj  which 
the  testator  is  expreaalj  tiooDd,  sod  does  not  include  euch  eoTsaaata  at  he 
would  onlj  bare  been  liable  to  tn  respect  of  hit  owncnhip  of  the  larm. 

In  the  case  of  bequests  of  polidea  of  aasursncc.  bonds,  or  other  oboses  in  Ai  to  cboew  b 
action,  the  appoiotmeot  of  the  legatee  aa  specia)  executor  of  the  propcitj  thiis 
be<)ueathed  to  biro,  by  conferring  the  le^Bl  riKl><t  im|iart«  aUo  the  important 
advantage  of  enabling  him  to  tue  in  hi*  own  name,  instead  of  being  obliged  to 
obtain  an  authority  to  tue  in  the  name  of  the  executor*,  whilst  st  the  same  tiOM 
it  absolves  the  Utter  from  all  risks  and  NspoasibiUtics  with  respect  to  thu  part 
of  Ihii  ttititiJi's  estate. 
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Wills. 

No.  XXXIV. 

Will,  devising 

Copyhold 

Premises  in  Fee, 

subject 

to  a  Mortgage 

thereon. 

Appointment  of 
executors. 

Bequest  of 
residue  to 
executors. 


9.  And  all  the  rest,  residue  and  remainder  of  my  personal 
estate  and  effects,  not  hereinbefore  by  me  specifically  bequeathed, 
I  give  and  bequeath  unto  {two  residuary  legatees),  equally  to  be 
divided  between  them,  (b) 

10.  And  I  DO  hereby  constitute  and  appoint  the  said 
{two  residuary  legatees)  to  be  executors  of  this  my  will  (except  so 
far  as  relates  to  the  leasehold  messuage  and  premises  and  policies 
of  insurance  hereinbefore  bequeathed  by  me  to  {legatee  of  leasehold's 
name),  and  to  the  policy  of  assurance  on  my  own  life  hereinbefore 
bequeathed  by  me  to  {legatee's  name.)  [Add  clause  of  revocation, 
ut  ante.  No.  I.,  clause  13,  p.  639.] 


In  witness,  &c. 


Practical  (^)  I"  *^6  case  above  supposed,  the  executors  are  appointed  residuary  legatees, 

observations.  which  is  now  absolutely  necessary  to  enable  them  to  take  any  beneficial  interest 
in  the  residue,  although,  as  the  law  formerly  stood,  their  appointment  as  execu- 
tors would  have  conferred  that  right  upon  them,  unless  anything  appeared  in 
the  will  denoting  a  contrary  intent,  as  to  which,  see  supra,  p.  762. 
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No.  XXXV. 


APPOINTMENT  BY  TESTATRIX  (A  WIDOW),  UNDER  A  POWER 
CONTAINED  IN  HER  MARRIAGE  SETFLEMEN T.  OF  FREEHOLD 
PROPERTY  TO  HER  ELDEST  SON  IN  FEE,  AND  OF  COPYHOLD 
AND  LEASEHOLD  ESTATES,  UPON  TRUST  FOR  HER  FOUR 
YOUNGER  CHILDREN  ABSOLUTELY  AS  TENANTS  IN  COMMON, 
WITH  CROSS  LIMITATIONS  IN  CASE  EITHER  OF  THEM 
SHOULD  DIE  IN  TESTATOR'S  LIFETIME,  OR  UNDER  THE  AGE 
OF  TWENTY-ONE  YEARS,  WITHOUT  LEAVING  ISSUE. 


1 .  COBMDWlOBIIKDt. 

2.  RectUl    of    tesUtm's    murage 

•etUement  creatiug  the  power  of 
eppoiotmeot. 

3.  Of  death  of  btubend  wHhoat  ha,r- 

tog  ezerdeed  the  power. 

4.  "Hut   tectatrix  bee  fire    children 

Utring. 

5.  Thai  teelatnzhM  not  ezeroMd  her 

power  of  •ppointmeot 


6.  Appointment  of  freehold  premises 

to  testatrix's  eldest  son  m  fee. 

7.  Appointment    of     copyhold    and 

Icaaehold  premises  upon  trust  for 
testatrix's  four  younger  children 
■•  tBMoti  in  eomiaon. 

8.  Croie  weentory  tmsla  in  faroor  of 

sunrivors,  in  case  either  of  the 
four  younger  children  die  in  tee- 
tatriz's  lifetime,  or  under  twenty- 
one,  without  learing  issue. 


1.  THIS  IS  THE  LAST  AND  ONLY  WILL  OF  ME, 
{Ustatrix)f  of,  &c.,  widow  of  {husbeutd^s  name),  late  of,  &c.,  esquire, 


2.  Whebeab,  by  my  marriage  Bettlement,  dated  the  day 

of  ,  made  previously  to  my  marriage  with  my  late  deoeaaed 

husband,  the  fireehold,  copyhold  and  leasehold  premises  therein 
mentioned,  described  and  comprised,  were,  according  to  the  reapeo- 
tiye  qualities  of  the  same  prenusea,  conveyed,  surrendered,  assigned 
and  assured  anto  {tnutea  of  tettUmmt),  their  heirs,  executors, 
administrators  and  iingns,  to  rnt:  i'he  of,  or  in  trust  for,  my 


Urtilriali 


pOVOT  «f 
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^^-  said  deceased  husband  and  myself  during  the  term  of  our  joint 
No.  XXXV.    lives  and  the  life  of  the  survivor  of  us ;  and  after  the  decease  of 

Appointment  ly  such  survivor,  to  such  uscs,  and  upon  such  trusts,  for  the  benefit 
of?reeMd    ^^  ^^^  ^°^  evcry  or  any  one  or  more  of  our  children  or  other  issue, 

Property  to  her  Jq  q^q\^  uarts,  sharcs  and  proportions,  and  for  the  benefit  of  any 

Eldest  Son  in  ,  ,      .        \.     ,  ,  i  r-     i  j 

Fee.  one  or  more  to  the  exclusion  of  the  other  or  others  or  them,  and 
in  such  manner  as  my  said  deceased  husband  and  myself,  or  the 
survivor  of  us,  should  by  deed  or  will  appoint. 

Of  death  of  3.  And  WHEREAS  my  Said  husbaud  died  on  or  about  the 

without  having  day  of  ,  without  having  exercised  the  said  joint  power  of 

appointment  limited  by  the  said  hereinbefore  recited  indenture  of 

settlement. 


exercised  the 
power. 


That  testatrix        4.  And  WHEREAS  I  havc  now  fivc  children  living  by  my  said 

has  five  children 

living.  deceased  husband ;  (that  is  to  say,)  [Insert  names.} 

That  testatrix        5.  And  WHEREAS  I  havc  not  yet  exerciscd  the  said  power  of 

has  not  ,  ,        ^  ,  1  •  n 

exercised  her  appointment  which  is  now  vested  solely  in  me  as  the  survivor  or 
appoTntment.     ^7  Said  deceased  husband. 

Appointment  of  6.  JSToW  IN  PURSUANCE  AND  IN  EXERCISE  OF  THE  AFORESAID 
freehold  •        i  •    1     1     ip   t 

premises  to       POWER,  and  of  cvcry  Other  power  enabling  me  in  this  behalr,  1  DO 

d?est"on  in  fee.  HEREBY   BY  THIS   MY   LAST   AND   ONLY  WILL   APPOINT,  that  all 

and  singular  the  freehold  hereditaments  and  premises  mentioned 
and  comprised  in  the  said  hereinbefore  recited  indenture  of  settle- 
ment, with  their  appurtenances,  shall  from  henceforth  be  and 
enure  to  the  use  of  my  said  eldest  son,  the  said  (name),  his  heirs 
and  assigns  for  ever. 

Appointment  of  7.  AnD  IN  FURTHER  PURSUANCE  AND  EXERCISE  OF  THE 
copyhold  and  in  .1  1  i- 

leiehoid  ""  AFORESAID  POWER,  and  of  cveiy  Other  power  enabhng  me  m 
trS'fo?  ""^""^  this  behalf,  I  DO  hereby,  by  this  my  will,  further 
testatrix's         APPOINT,  that  the  Said  (trustees  of  settlement),  and  the  survivor  of 

four  younger         11..  .. 

children  as  them,  his  hcirs,  executors  or  administrators,  do  and  shall  stand  and 
be  possessed  of  all  and  singular  the  copyhold  and  leasehold  tene- 
ments, hereditaments  and  premises  mentioned  and  comprised  in 
the  said  hereinbefore  recited  indenture  of  settlement,  upon  trust 
for  my  said  four  younger  children  {names),  and  their  respective 


tenants  in 
common. 
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heira,  executors,  administraton  and    aangns,  according  to  the      Wnxt. 
respective  natures  and  qualities  of  the  said  premises,  in  equal    xo.  XXVL 
shares  as  tenant«  in  common. 


h 

of  F^mkoU 
8.  But  in  case  any  or  either  of  my  said  four  younger  children  pnper^  to  km- 

shall  die  in  my  lifetime,  or  under  the  age  of  twenty-one  years,  ^^''^wT  ** 

without  leaving  issue  living  at  the  time  of  his,  her  or  their  death        

or  deaths,  then  the  share  or  shares  of  such  children  so  dying  as  tnuu  in  &Toar 

aforesaid,  as  well  accruing  as  original,  shall  be  upon  trust  for  0,^  titUr^ 

the  survivor  or  survivors  of  them,  his,  her  and  their  heirs,  execu-  *^  *^ 

tors,  administrators  and  assigns,  according  to  the  respective  natures  children  die  in 

and  qualities  of  the  said  premises,  in  equal  shares  as  tenants  in  lifetime,  or 

under  twenty- 


iMTil^  hmaM.  l^ 


•  1 

In  witness,  &c. 
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No.  XXXVI. 


WILL,  DEVISING  REAL  PROPERTY  TO  DEVISEE  FOR  LIFE, 
WITH  REMAINDER  TO  TRUSTEES  TO  PRESERVE  CONTINGENT 
REMAINDERS,  AND  WITH  POWER  FOR  DEVISEE  TO  APPOINT 
THE  PROPERTY  AMONGST  HIS  CHILDREN  OR  MORE  REMOTE 
ISSUE;  IN  DEFAULT  OF  APPOINTMENT,  AMONGST  ALL  HIS 
CHILDREN  EQUALLY,  WITH  CROSS  LIMITATIONS  TO  THE 
SURVIVORS,  IN  CASE  OF  THE  DEATH  OF  ANY  OF  THE 
CHILDREN  UNDER  TWENTY-ONE.  PROVISIONS  FOR  MAIN- 
TENANCE. DIRECTIONS  THAT  UNAPPLIED  SURPLUS  SHALL 
BE  INVESTED  TO  ACCUMULATE,  AND  TO  BE  APPLIED  EITHER 
FOR  THE  BENEFIT  OF  CHILDREN  DURING  THEIR  MINORITY, 
OR  PAID  OVER  TO  THEM  ON  THEIR  COMING  OF  AGE.  IN 
CASE  DEVISEE  FOR  LIFE  SHALL  LEAVE  NO  CHILDREN  WHO 
SHALL  SURVIVE  TESTATOR  AND  AITAIN  TWENTY-ONE, 
THEN  ULTIMATE  LIMITATION  TO  THE  TESTATOR'S  RIGHT 
HEIRS.    ALSO,  POWER  TO  GRANT  LEASES  AT  RACK-RENT. 


1-  Devise  to  tenant  for  life  without 
impeachment  of  waste. 

2.  Remainder  to  trustees  to  preserve 

contingent  remainders. 

3.  Power  for  devisee  for  life  to  appoint 

amongst  his  children   or  more 
remote  issue. 

4.  In  default  of  appointment,  to  the 

use  of  all  the  children  as  tenants 
in  common  in  fee. 

.').  Cross  limitations  to  survivors  in 
case  of  the  death  of  any  of  the 
children  under  twenty-one. 


6.  Hotchpot  clause. 

7.  Provisions  for  maintenance. 

8.  Unapplied  surplus  to  be  invested 

to  accumulate,  and  either  to  be 
applied  for  the  benefit  of  children 
during  minority,  or  paid  over  to 
them  on  their  coming  of  age. 

9.  Ultimate  limitation  to  the  right 

heirs  of  testator. 

10.  Power  to  grant  leases   at    rack- 
rent. 


[Commence  will,  ut  ante,  No.  L,  clause  1,  p.  632.] 

1.  I  GIVE  AND  BEQUEATH  unto  {devisee  for  lifo),  and  his  assigns, 
jmrpeachment  of  r^\\  ^^^^  ^^^  freehold  estate  [describe  parcels]^  to  hold  the  same. 


Devise  to  tenant 
for  life  without 
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with  the  appurtenances,  unto  and  to  the  use  of  the  said  {devisee  for       wilia 
life),  and  his  assigns,  for  and  during  the  term  of  his  natural  life,   ^^  xxxvi 

without  impeachment  of  waste ; (a)  and  after  the  determination  of        

that  estate  by  any  means  in  his  lifetime,  RealProp^y 

to  Devisee 
.  for  Life,  vfith 

2.  To  THE  USE  of  {trustees)  and  their  heirs  during  the  life  of  Remainder  to 
the  said  {devisee  for  life),  UPON  TRUST  to  preserve  the  contingent        

Remainder  to 

;  ~ trustees  to 

presenre 

(fl)  Whenever  estates  for  life  are  to  be  uiven,  it  should  be  ascertained  whe-  "'"t'l'g^nt 
therthe  testator  intends  such  estates  to   be  with  or  without  impeachment  of  '^^'""" 
waste,  as  a  tenancy  for  life,  if  without  impeachment  of  waste,  confers  many  Practical 
important  privileges  which  an  ordinary  tenant  for  life  does  not  possess,  who  suggestions, 
is  equally  liable  to  impeachment  for  waste  as  a  tenant  for  years,  or  of  any  other 
chattel  interest. 

It  was  in  ancient  times  considered,  that  a  tenant  for  life  without  impeach-  Of  ^^^  powers 
ment  of  wast*  was  only  exempted  from  the  penalties  imposed  by  the  Statute  of  °^**°*"^  ^°' 
Gloucester  (6  Edw.  1,  c.  5),  but  it  has  long  since  been  settled  that  the  clause  !'^®  without 
without  impeachment  of  waste  gives  the  property  itself :  {Lewis  Bowles^  case,  ^'"^^^^^^ 
1 1  Rep.  97  ;  Alston  v.  Alston,  2  Ves.  265,  266.)     Still,  for  all  this,  courts  of  ^^^^^' 
equity  will  grant  an  injunction  to  restrain  a  tenant  for  life  from  any  act  of  waste 
that  is  likely  to  prove  of  permanent  injury  to  the  inheritance:  (Vane  v.  Lord 
Barnard,  2  Vern.  738  :  S.  C,  Pre.  Cha.  454 ;  1  Ves.  sen,  625  ;  Abrahall  v.  Bubb, 
2  Freem.  53;  Perrott  v.  Perrott,  3  Atk.  95;  Robinson  v.  JAtton,  3  Atk.  210.) 

The  acts  which  a  court  of  equity  has  restrained  a  tenant  for  life  without  im-  ^VTiat  acta  of 
peachment  of   waste  from    committing,   are  the  cutting  down  of  ornamental  *'«ste  «  «>nrt 
timber   (Packer   v.  Bolingbrohe,  referred  to,    1    Mad.  Pract.   141,    2nd  edit. ;  °*^  ^°''y  **'' 
Packington  v.  Packington,  3  Atk.  315;  Aston  v.  Aston,  1  Ves.  sen.  264;  O'Brien  '■^«*™'"  * 
v.  O'flnwi,  Ambl.  107  ;  Strathmore  v.  Bowes,  2  Bro.  C.  C.  88)  ;  and  all  timber  J^"J°*t         ' 
trees,  planted  for  ornament  will  be  so  considered,  without  any  regard  to  the  good  or  impeachment 
bad  taste  of  the  person  who  so  planted  them  (Mohun  v.  Lord  Stanhope,  Rolls,  of  *^te  from 
9  March,  1808 ;  referred  to,  1  Mad.  Pr.  143,  2nd  edit.) ;  nor  will  it  make  any  committing. 
difiFerence  that  the  trees  were  planted  for  that  purpose  by  the  tenant  for  life 

himself:  ( v.  Copley,  referred  to,   1  Mad.  Pr.  144,  2nd  edit.)     But  the 

mere  circumstance  of  tne  timber  being  ornamental  to  the  property,  will  not  of 
itself  be  sufficient  to  constitute  what  in  the  eye  of  a  court  of  equity  is  con- 
sidered as  ornamental  timber.  To  render  it  so,  it  must  have  been  planted  for 
that  express  purpose  ;  such  as  vistas,  or  avenues,  or  trees  planted  for  the  purpose 
of  excluding  unsightly  objects  from  view  :  {Burgess  v.  Lambe,  16  Ves.  183  ;  Day 
V.  Merry,  16  Ves.  375 ;  Coffin  v.  Coffin,  1  Jac.  70.)  In  other  respects,  a  tenant 
for  life  without  impeachment  of  waste  may  cut  down  timber  generally,  treating 
it  in  a  husbandlike  manner,  with  due  regard  to  the  beauty  of  the  place  {Burgess 
V.  Lambe,  sup.)  ;  still  this  will  not  empower  him  to  cut  down  trees  which  have 
not  arrived  at  a  proper  degree  of  maturity,  though  he  may  doubtless  thin  them 
in  such  a  manner  as  will  assist  the  growth  of  the  rest :  {Perrott  v.  Perott,  sup.) 

A   tenant  for  life  without  impeachment  of  waste   may  be  restrained  from  As  to  mines 
opening  mines  or  quarries  ( IVhitJield  v.  Blewett,  2   P.  Wms.  342 ;    Tracey  v.  and  quarries. 
Hereford,  2  Bro.  C.  C.  128);  but  not  from  working  mines  or  quarries  already 
opened  (Sounder's  case,  5  Rep.  1 2)  ;  and  even  new  pits  may  be  opened  for  the  j       ,  -    .,# 
purpose  of  working  old  mines  :  (Clavering  v,  Clavering,  3  P.  "NVms,  388,)  without 

An  injunction  will  also  be  granted  to  restrain  a  tenant  for  life  without  impeachment 
imfieachment  for  waste  from  pulling  down  old  family  mansion  houses  or  of  waata,  may 
other  buildinss  (Vane  v.  Lord  Barnard,  sup.);  or  suffering  them  to  remain  be  ivstrained 
uncovered  {Abrahall  v.  Bubb,  2  Freem.  53 ;  and  see  I  Hughes  Pract.  Sales,  from  pulling 
476  to  478.  2nd  edit.) ;  or  allowing  them  to  become  ruinous  for  want  of  proper  down  honsett, 
reparations.  ^- 
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Wills.       remainders  hereinafter  limited ;  {h)  and  after  the  decease  of  the  said 
No.  XXXVI.   {devisee  for  life\ 

Will,  devising 

Real  Property  3.  To  THE  USE  of  such  One  or  more  of  the  children  or  more 
for  Life,  vnth  remote  issue  of  the  said  (devisee  for  life),  and  for  such  estate  or 
Tntstees!'^  estates,  interest  or  interests,  in  such  parts,  shares  or  proportions, 
~~  and  subject  to  such  provisions  for  maintenance,  and  other  powers  and 
devisee  for  life  provisocs  in  favour  of  any  one  or  more  of  such  children  or  more 
amongst  his  remote  issue,  and  in  favour  of  any  one  or  more  exclusively  of  the 
children  or        other  or  othcrs  of  them,  as  the  said  (devisee  for  life)  shall,  from  time 

more  remote  '  ^  ./  /    y  » 

issue.  to  time,  or  at  any  time,  by  any  deed  or  deeds,  with  or  without 

power  of  revocation  and  new  appointment,  or  by  his  last  will  in 
writing,  appoint ;  and  in  default  of  such  appointment,  and  so  far  as 
any  such  appointment,  if  incomplete,  shall  not  extend. 

In  defanit  of         4^  "j^q  rpjjj,  ^gE  of  all  and  cvcry  the  child  and  children,  if  more 

appomtment  to  j  ' 

the  use  of  all     than  ouc,  of  the  said  (devisee  for  life),  begotten  or  to  be  begotten, 
tenants  in         and  his,  her  and  their  heirs  and  assigns  for  ever,  in  equal  shares  as 


common  in  fee. 


tenants  in  common. 


<^ross  5.  AND.m  case  any  of  the  said  children  shall  happen  to  die  under 

limitations  to        ,  •  i  <? 

survivors  in  the  age  ot  twenty-one  years,  then  the  share  or  respective  shares  01 
death  of  any  of  ^"^^  child  or  children  so  dying  respectively,  as  well  original  as 
thechiidren       accruing  under  this  cross  executory  limitation,  of  and  in  the  said 

under  twenty-  *=  •' 

one.  hereditaments  and  premises,  shall  be  and  enure  to  the  use  of  the 

survivors  and  survivor  of  such  children,  and  their,  his  or  her  heirs 
or  assigns  for  ever,  if  more  than  one,  in  equal  shares  as  tenants  in 
common. 


Trustees  to  (b)  It  is  not  now,  as  it  formerly  was,  necessary  to  insert  limitations  to  trustees 

preserve  to  support  the  contingent  remainders,  in  order  to  preserve  them  from  destruction, 

contingent  by  the  determination  of  the  preceding  estate  for  life  before  such  remainders 

remainders,  not  become  vested,  it  being  enacted  by  statute  8  &  9  Vict.  c.  106,  that  contingent 
now  actually  remainders  existing  after  the  year  1844  are  not  to  fail  by  the  destruction  of  the 
Btllfir'^^'  ^^^°^  particular  estate  (sect.  8) ;  still,  so  little  reliance  seems  to  have  been  placed 

practice  to  ^  *^®  profession  upon  the  operation  of  this  statute,  which  altogether  seems  rather 

continue  them     obscurely  worded,  that  the  clause  still  retains  its  usual  place  in  settlements  of  real 

property,  whether  made  by  deed  or  will. 
How  limitations      If  several  life  estates  precede  the  contingent  remainders,  the  limitations  to 
to  preserve         preserve  the    whole  of  the  contingent   remainders   may,  whenever  brevity  is 
re"''"^ri°*  desirable,  be  all  contained  in  one  and  the  same  clause,  by  simply  limiting  the 

bo'wn'nwr  "*^  estate  upon  the  determination  of  each  estate  for  life  to  the  use  of  the  trustees  to 
™       *         preserve,  &c.,  a  form  of  which  will  be  supplied  in  some  of  the  forms  relating  to 

strict  settlement  of  real  estate. 
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6.  Provided  always,  and  my  will  is,  and  I  do  hereuy      Whx^ 
DECLARE,  that  no  child  or  children  of  the  said  {devisee  for  iife\  No.  XXXNT 
who  shall  take  any  share  or  siiares  in  the  said  hereditaments  and   wurZvitiM 
premii*es  hereinbefore  devised,  by  virtue  of  any  appointment  made  ^^^  Propeny 
in  exercise  of  the  power  hereby  limited,  shall  (unless  such  appoint,  for  Life,  wUh 
ment  shall  expressly  so  direct,)  be  entitled  to  any  share  in  any      rnutees. 
unappointed  portion  of    the   same   hereditaments  and   premises, ..    .    ~ 
without  bringing  his,  her  or  their  appointed  share  or  shares  into  ci»a»e. 
hotchpot  or  distribution  with  the  other  child  or  children  of  the  said 

{devisee  for  lifo.) 

7.  Provided    also,    and    I    hereby    authorize    and    em-  Prorisions  for 

,  ,  nuuDteiuuKC 

POWER  the  said  (trustees),  or  the  survivor  of  them,  his  executors 
or  administrators,  or  other  the  trustees  or  trustee  for  the  time 
being  of  this  my  will,  in  case  of  any  child  or  children  of  the  said 
{devisee  for  lifo)  shall  be  under  the  age  of  twenty-one  years,  to 
enter  into  the  receipt  of  the  rents  and  profits  of  the  said  here- 
ditaments and  premises,  and  apply  so  much  of  such  rents  and 
profits  as  shall  arise  from  the  respective  shares  of  such  child  or 
children  so  under  age  as  aforesaid,  by  virtue  of  the  limita- 
tions hereinbefore  contained,  in  or  towards  the  support,  main- 
tenance and  education  of  such  child  or  children  respectively, 
during  his,  her  or  their  minority  or  respective  minorities,  in 
such  manner  as  my  said  trustees  or  trustee  for  the  time  being 
shall  think  proper. 

8.  And  in  case  there  shall  be  any  unapplied  surplus,  I  authorize  Unapplied 

.  .       sarplus  to  be 

my  said  trustees  or  trustee  to  invest  the  same  upon  any  security  invested  to 
they  may  think  proper,  and  as  well  ujion  i)ersonal  as  upon  real  ^t*iM>T"o'b^' 
or  government  or  funded  securities;  and  with  power  to  vary  such  fT'^'fi*^,^' ^*'* 
securities  as  they  or  he  may  think  fit,  so  as  to  form  an  accu-  ciiiiaren  during 

I      •  /•        1      «       t       1  •       •       1  1    •  f      \  '    t  minorilT,  or 

mulating  fund,  both  the  principal  and  interest  of  which  may,  at  paid  over  to 
the  discretion  of  my  said  trustees  or  trustee,  be  applied  for  the  ^o^rof**,^ 
benefit  of  the  child  or  children  out  of  whose  share  or  respective 
shares  the  same  shall  have  arisen,  for  his,  her  or  their  benefit  or 
advancement  during  his,  her  or  their  minority  or  respective 
minorities ;  and  if  not  so  applied,  such  unapplied  suriilus  shall  be 
paid  over  unto  such  child  or  children  when  he,  she  or  they  shall 
respectively  attiun  the  age  of  twenty-one  years. 

VOL.  IL  3   II  . 
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Wills.  9.  And  in  case  the  said  {devisee  for  life)  shall  have  no  child. 

No.  xxxvi.  children,  or  issue  who  shall  survive  me,  and  shall  live  to  attain 
Will  devuinq  ^hc  age  of  twcnty-onc  years,  then,  as  to  all  and  singular  the 
Real  Property  aforesaid   hereditaments   and  premises,  to  the  use  of  my  own 

to  Devisee  _  jt  ^  j 

for  Life,  with  right  hcirs  for  ever. 

Remainder  to 
Trustees. 

Xjitimate  ^^'   PROVIDED    ALWAYS,    AND    MY    WILL    IS,    AND   I   HEREBY 

t^'ri^'hT heirs  AUTHORIZE  AND  EMPOWER  the  Said  {devisee  for  life),  from  time 
of  testator.  to  time  or  at  anytime  duing  his  lifetime,  and  after  his  decease, 
\°ssgIsx  ^^^  *^®^  during  the  minority  of  any  of  his  children  or  issue  entitled  to 
rack-rent.  any  shares  in  the  aforesaid  hereditaments,  for  the  trustees  or  trustee 
for  the  time  being  of  this  my  will,  with  the  concurrence  of  such  of 
the  said  childi'en  so  entitled  as  aforesaid  as  shall  have  attained  the 
age  of  twenty-one  years,  by  any  deed  or  deeds  either  referring  or 
not  referring  to  this  present  power,  or  to  demise  or  lease  all  or 
any  part  of  the  said  hereditaments  and  premises  at  rack-rent,  either 
from  year  to  year,  or  for  any  absolute  term  not  exceeding  twenty- 
one  years,  in  possession  and  not  in  reversion,  provided  such  lease 
or  leases  shall  contain  a  proviso  for  re-entry  in  case  the  rent  be 
twenty-one  days  in  arrear,  and  so  that  the  lessee  or  lessees  thereof 
be  not  made  dispunishable  for  waste.  [Add  power  to  change 
trustees;  appointment  of  trustees  as  executors ;  and  clause  of  revo- 
cation, ut  ante,  No.  VIII. ,  clauses  8,  9,  10,  pp.  664,  ^^^P^ 

In  witness,  &c. 
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No.  XXXVII. 


BEQUEST  OF  ONE-THIRD  OF  RESIDUARY  ESTATE  TO  WHICH 
TESTATOR  IS  ENTITLED  UNDER  THE  WILL  OF  A  DECEASED 
UNCLE,  UPON  TRUST  FOR  THE  SEPARATE  USE  OF  A  SISTER 
OF  TESTATOR  FOR  LIFE  FOR  HER  SEPARATE  USE,  WITH 
POWER  OF  APPOINTMENT  IN  FAVOUR  OF  HER  CHILDREN; 
AND  IN  DEFAULT  'OF  APPOINTMENT,  UPON  TRUST  FOR 
HER  CHILDREN  ABSOLUTELY,  AND  IN  CASE  OF  NO  CHIL- 
DREN  TO  GO  TO  TESTATOR'S  BROTHER  ABSOLUTELY. 
PROVISO  FOR  DETERMINING  SISTER'S  INTEREST  IN  CASE 
SHE  SHALL  MARRY  A  PARTICULAR  PERSON.  DEVISE  OF 
PREMISES  WHICH  TESTATOR  HOLDS  AS  MORTGAGEE  IN 
POSSESSION  IN  FEE,  AND  ALSO  OF  THE  MORTGAGE  MONEY 
TO  HIS  BROTHER,  SUBJECT  TO  THE  SUBSISTING  EQUITY 
OF  REDEMITION.  BEQUEST  OF  A  BOND  DEBT  FOR  750i. 
DUE  FROM  TESTATOR'S  BROTHER-IN-LAW  TO  THE  WIFE. 
POWER  FOR  TRUSTEES  TO  DEFER  CALLING  IN  DEBTS 
OWING  TO  TESTATOR  FROM  HIS  BROTHER-IN-LAW.  BE- 
QUEST OF  RESIDUE  BETWEEN  TESTATOR'S  BROTHER  AND 
SISTER  IN  EQUAL  SHARES,  (o) 


1.  Recital  that  testator  is  entitled  to 

one-third  of  residuary  estate. 

2.  Bequest  of  testator  s  share  in  re- 

siduary estate  to  trustees. 

3.  Habendum. 


4.  Power  for  trustees  to  adjust  ac- 
counts with  former  executors. 

6.  In  case  residuary  estate  shall  be 
received  by  testator  in  his  life- 
time, he  bequeaths  a  similar  sum 
to  trustees. 


(a)  All  conditions  in  restraint  of  marriage  were  prohibited  by  the  ciril  law  as  Conditions  ii 
contrary  to  public  policy  (God.  Orph.  Lt-g.  pt.  1,  c  15),  nor  are  such  conditions  restmint  of 
looked  upon  in  a  favourable  light  by  our  own  courts ;  still,  the  latter  have  not  m*rri«g». 
adopted  the  rule  to  the  unqualified  extent  laid  down  by  the  civil  law,  and  have 
supported   conditions    restraining  marriage,    when  conBned  mthin  reasonable 
limits,  and  not  used  as  a  mere  cover  to  restrain  marriage  generally  or  amounting 
to  an  absolute  injunction  to  celibacr;  (Co.  Lit.  42  -,    yyUliams  v.  Porter,  I  Cha. 
Cas.  142;    Creaffh  v.   IVitson,  2  Vem.  573;  Barton  v.  Barton,  2  Vem.  753; 
Ashton  v.  A^hton,  Pre.  Cha.  226;  Booth  v.  Booth,  2  Cha.  Cas.  199  >  Reynitk  r. 
Martin,  3  Atk.  330;  Beeves  r.  Heame,  5  Vin.  Abr.  343,  pi.  31  ;  Putiimg  v. 
Read]/,  3  Wils.  21  ;    Perryn    v.   Lloyd,  9  East,    170;    Dashwood  r.  BnlMef, 

3   II   2 
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Wills.  g^ 

No.   XXXVII. 

Bequest  of        7- 

One-third  of 

Residuary 

Estate  for  the 

Separate  Use  of    "• 

a  Sister  of 

Testator. 


10. 
11. 


Trustees  to  stand  possessed  of  re- 
siduary estate  upon  trust  to 
invest,  &c. 

In  case  testator's  sister  shall  leave 
no  issue,  upon  trust  for  testator's 
brother  absolutely. 

Proviso    for    determining    sister's 

interest  in  case  of  her  marrying 

a  particular  individual. 
Trustees    to    stand  possessed    of 

forfeited  bequest,  upon  trust  for 

testator's  brother. 

Recital  that  testator  is  mortgagee 

in  fee  in  possession. 
Devise  of  mortgaged  premises  and 

mortgage    debt    to    testator's 

brother. 


12.  In  case  mortgage  debt  is  paid  off 
in  testator's  lifetime,  he  be- 
queaths the  moneys  so  received 
to  his  brother. 

1.3.  Recital  that  testator's  brother-in- 
law  is  indebted  to  him  in  a  bond 
debt  for  750/.,  and  bequest  of 
debt  to  debtor's  wife. 

14.  Trustees  authorized  to  defer  call- 
ing in  debts  owing  from  brother- 
in-law. 

]  5.  Debts  owing  to  be  taken  at  their 
nominal  amont. 

16.  Bequest  of  residue  between  tes- 
tator's brother,  and  his  sister, 
the  wife  of  brother-in-law- 


[Commence  wi%  ut  ante,  No.  I.,  clause  1,  p.  632.] 


Recital  tiiat  i    "VVheeeas  I  am  entitled,  under  the  will  of  my  late  uncle 

testator  is  ?  .^ 

entitled  to         (name)  (after  payment  of  his  just  debts,  funeral  and  testamentary 

one-third  of 

residuary  estate. _^ 

10  Ves.  230.)  Hence  a  condition  prescribing  the  ceremony  and  place  of  mar- 
riage has  been  holden  good  {Siackpole  v.  Beaumont,  3  Ves.  98);  still  more  so  is 
a  condition  good  which  only  limits  the  time  to  twenty-one,  or  any  other  reason- 
able age :  {Scott  v.  Tyler,  2  Bro.  C.  C  491.)  An  injunction  to  ask  consent  is 
lawful  as  not  restraining  marriage  generally:  {Sutton  v.  Jewkes,  2  Cha.  Cas. 
95  ;  Creagh  v.  Wilson,  2  Vern.  573  ;  Ashton  v.  Ashton,  Pre.  Cha.  226  ;  Chauncey 
V.  Gray  don,  2  Atk.  616;  Hemming  v.  Munckley,  1  Bro.  C.  C.  304;  Dashwood 
V.  Bulkeley,  2  Ves.  250.)  A  condition  prohibiting  a  widow  from  marrying 
again  is  not  unlawful  {Jordan  v.  Holkham,  Ambl.  209 ;  Barton  v.  Barton,  sup. 
1  Bro.  C.  C.  304  ;  neither  is  a  condition  not  to  marry  some  particular  individual 
{Jervoise  v.  Dvke,  1  Vern.  19  ;  Randall  v.  Payne,  1  Bro.  C.  C.  55  ;  Stackpole  v. 
Beaumont,  3  Ves.  97),  or  one  of  a  particular  country,  as  a  Scotchman,  or  the 
like  :  (Perry  v.  Lyon,  9  East,  170.) 

There  is  a  diversity,  however,  in  the  construction,  in  conditions  relating  to 
marriage,  depending  first,  upon  whether  such  conditions  be  precedent  or  subse- 
quent ;  secondly,  upon  the  nature  of  the  property  (viz.,  whether  real  or  personal 
estate)  to  which  such  condition  is  annexed. 

But  whether  such  condition  be  annexed  to  real  or  to  personal  estate,  if  mar- 
riage be  a  condition  precedent,  it  must  be  performed  before  the  party  claiming 
under  it  can  become  entitled  {Gorbut  v.  Hilton,  1  Atk.  381  ;  Ellis  v.  Smith, 
1  Sch.  &  Lef.  1  ;  Lloyd  v.  Branton,  3  Mer.  116) ;  consequently,  if  the  party  die 
before  the  condition  is  performed,  or  if  by  any  means  the  condition  cannot  be 
performed,  the  condition  must  altogether  fail  {Harvey  v.  Aston,  1  Atk.  361 ; 
Atkins  V.  Hiccocks,  ib.  500  ;  Elton  v.  Elton,  3  ib.  504  ;  Reeves  v.  Hearne,  5  Vin. 
Abr.  343,  pi.  31  ;  Stackpole  v.  Beaumont,  3  Ves.  98  ;  Monckhouse  v.  Holme, 
1  Bro.  C.  C.  391  ;  Lowe  v.  Manners,  5  B.  &  Aid.  517;  Long  v.  Rickefts,  2  Sim. 
&  Stu.  179),  for  it  is  quite  clear  that  where  a  condition  precedent  becomes  im- 
possible, even  though  there  be  no  default  on  the  part  of  the  devisee  himself, 
the  gift  cannot  take  effect  (Rouldell  v.  Currer,  1  Wils.  159;  S.  C,  2  Bro.  C.  C. 
67 ;  Bertie  v.  Falkland,  2  Vern.  340),  as  the  performance  of  the  condition 
forms  the  very  essence  of  the  donation. 


Distinctions 
between 
conditions 
precedent  and 
subsequent,  and 
how  far  the 
rules  of 

construction  ai-e 
dependent  upon 
the  nature  of 
the  property  to 
which  they  are 
annexed. 

As  to  conditions 
precedent 
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expenses),  to  one-third  part  of  the  moneys  to  arise  from  the  sale      Will*. 
of  his  real  and  personal  estate.  No.  XXXVII. 


— — — . . _____^      Sequett  of 

On^-third  of 

But  where  the  performance  of  a  condition  subsequent  becomes  impossible,   E^u^^hr^tke 
then  the  estate  to  which  it  is  annexed  becomes  absolute  (Thomas  v.  Howell,  ^^^^^ ^j^  ^y 
1   Salk.   170;  Aistabie  v.  Rice,  J.  B.  Moore,  358;   Graydon  v.  Hicks,  2  Atk.      aSiMerof 
16),  and  the  devisee  will  hold  the  property  discharged  from  the  condition  alto-       Tatator. 
jfether.  

With  respect  to  conditions  subsequent  annexed  to  bequests  of  real  and  per-  As  to  cooditions 
Bonal  estate,  the  diversity  is,  that  where  such  condition  is  attached  to  a  devise  of  subaeqaent. 
real  estate,  and  there  is  a  limitation  over  on  breach  of  the  condition,  such  limi-  Distinction 
tation  over  will  be  in  the  nature  of  a  conditional  limitation,  on  breach  of  which  as  to  the 
the  party  to  whom  the  lands  are  limited  over  will  thereupon  become  entitled  construction  of 
without  entry  or  claim  :  (Scholastira's case,  P]ow.  403-,  3  Rep.  206,  a;  Lor^re'*  conditions 
case,  2  Leon.  82  ;  Rundale  v.  Eiley,  Carth.  170  ;  Dy.  129;  Frys  case,  1  Ventr.  Bu»«*«quent, 
199  ;  Anon.  2  Mod.  7.)     But  if  no  estate  be  limited  over,  then  it  will  be  a  con-  *''^*nnexed 
dition  at  common  law,  of  which,  until  recently,  only  the  heir  could  have  taken  •"/**'*"<* 
advantage ;  but  now,  under  more  recent  enactments,  a  right  of  entry  for  condition  pe-^n,]  „.  ,, 
broken  may  be  either  conveyed  by  deed  (8  &  9  Vict.  c.  106,  ss.  5,  6),  or  devised  ^ 
by  will  (1  Vict.  c.  26,  s.  2) ;  still,  no  actual  estate  will  be  acquired  under  either 
of  the  above-mentioned  enactments  until  the  heir,  grantee,  or  devisee  shall  make 
an  actual  entry  on  the  premises  ;  and  unless  such  entry  be  made  within  twenty 
years  after  breach  of  the  condition,  such  right  of  entry  will  be  barred  by  the  late 
Statute  of  Limitations :  (3  &  4  Will.  4,  c.  27,  s.  3.) 

If  the  limitation  over  be  attached  to  a  bequest  of  personal  estate,  then,  unless  As  to  peraonal 
there  be  a  limitation  over,  it  will  be  regarded  as  in  terrorem  only,  to  make  the  estate, 
party  careful,  but  not  to  avoid  the  bequest;  consequently,  as  such  condition  has 
no  operation  upon  the  gift  itself,  it  becomes  a  mere  nulhty  :  (Ballasts  v.  Ermine, 

1  Cha.  Cas.  22 ;  Sutton  v.  Jewkes,  2  Cha.  Cas.  95 ;  Hicks  v.  Pendarves,  Freem. 
41  ;  Stratton  v.  Grimes,  2  Vern.  357  ;  Aston  v.  Aston,  2  Vern.  452;  Semphill 
V.  Bayley,  1  Pre.  Cha.  562  ;  S.  C,  1  Eq.  Ca.  Abr.  213 ;  Chauncey  v.  Graydon, 

2  Atk.  616;  n'heeler  v.  Bingham,  3  Atk.  364;  Clarke  v.  Parker,  19  Ves.  14; 
Lloyd  V.  Branton,  3  Mer.  108;  Marples  v.  Bainbridge,  1  Mad.  590.) 

And  even  in  the  case  of  conditions  precedent,  where  the  legacy  is  given  upon  How  far  the 
marriage  with  consent,  although  the  act  of  marriage  itself  is  essential  to  the  »'•  t^rrortm 
Testing  of  the  gift,  still,  unless  there  i*  a  bequest  over  upon  marrjing  without  Joctrine extends 
such  consent,  the  condition,  so  far  as  the  consent  is  concerned,  will  be  held  to  '«_^<1'«'«>m 
be  merely  in  terrorem,  and  the  condition  as  to  marriage  to  be  sufficiently  per-  P'***^*'''** 
formed  by  the  act  of  marriage  alone.     To  this  rule,  however,  there  seems  to  be 
the  three  following  exceptions ;  as,  first,  where  the  legatee  takes  a  substituted 

Iirovision  for  the  previous  gift  in  case  of  marrying  without  such  consent;  as,  a 
ega<7  of  10/.,  instead  of  a  previous  bequest  of  100/.  Secondly,  where  the 
mamage  with  consent  forms  one  of  two  alternate  events,  on  either  of  which  the 
legatee  will  become  entitled ;  as,  marriage  with  consent,  or  on  attaining  a  certain 
age,  neither  of  which  eventa  take  place,  and  in  fact  become-impossible  in  conse- 
quence of  the  legatee  marrying  without  consent  and  dying  under  the  required 
age:  {Hemmings  v.  Munckley,  1  Bro.  C.  C.  314;  S.  C,  1  Cox,  39;  I  Jarm. 
Wills,  840.)  And  thirdly,  where  the  marriage  with  consent  is  limited  to  the 
legatee's  minority,  which  is  but  a  fair  and  reasonable  restraint;  as  marriage 
under  age,  without  the  consent  of  parents  or  guardians,  is  contrary  to  the 
political  insUtutioos  of  this  country  :  (I  Jarm.  Wills,  839-) 

Neither,  it  seems,  will  a  residuary  clause  in  a  will,  simply  as  such,  be  con-  How  Cur 
sidered  in  the  same  light  as  a  positive  bequest  over  so  as  to  render  the  condition  applicable  to  a 
effectual ;  but  it  will  be  utherwise  if  there  is  an  express  direction  that  the  legacy  «««loary 
on  breach  of  the  condition,  shall  sink  into  and  become  jiart  of  the  residue:  '»«l««t 
(ll'heeler  v.  Bingham,  3  Atk.  364;    Lloyd  r.  Branton^  3  Mer.   108;   I  Jarm. 
Wills,  841.) 
A  requisition  to  marry  with  consent,  imposed  by  a  testator  on  hit  daughters. 
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Wills.  2.   NoW  I  DO  HEREBY  GIVE   AND  BEQUEATH   all  that  my  said 

No.  XXXVII.  one-third  part  or  share  of  and  in  the  said  residuary  estate  and 
P~~^  ^f    eflfects,  and  all  my  right,  title  and  interest  therein,  unto  {trustees.) 

One- third  of 

EsMe/^the       3.  To  HOLD  unto  the  Said  (trustees),  their  executors,  adminis- 
Separate?7seo/^^^^^g  and  assigns,  UDon  the  trusts,  and  for  the  ends,  intents  and 

a  insier  oj  o      '      x 

Testator,      purposes  hereinafter  declared. 

Bequest  of 

ofresidua^"™        4.    AnD     I     HEREBY     AUTHORIZE     AND     EMPOWER     the     Said 

trustees'  {trustees),  and  the  survivor   of    them,  his  executors  or   adminis- 

Habendum,       trators,  or  Other  the  trustees  or  trustee  for  the  time  being  of  this 
Power  for         jjjy  yf\\\^  ^o  adjust.  Settle  or  compromise  with  the  executors  of  the 

trustees  to  ^  .  .         ,  •    , 

adjust  accounts  Said  {testtttors  name),  all  accounts  relating  to  my  said  third  part 
executors.  or  share  in  the  said  residuary  estate  and  effects  so  bequeathed 
to  me  as  aforesaid ;  and  also  to  refer  to  arbitration  any  questions 
or  disputes  (if  any)  that  may  arise  in  relation  thereto,  or  otherwise 
to  settle  and  adjust  the  same  in  such  manner  and  upon  such 
terms  as  my  said  trustees  or  trustee  for  the  time  being  may  in 
their  or  his  discretion  think  proper ;  and  to  give  good  and  effectual 
releases  and  discharges  to  the  said  executors  of  the  said  (testators 
name)  in  respect  of  my  said  third  part  or  share  of  the  said 
residuary  estate  and  effects. 

Incase  5.  And  in   case   the  said  one-third  part  or  share  in  the  said 

shall  be  residuary  estate  hereinbefore  bequeathed  should  be  received  by 

te^atorin^is    ™^  ^^  ^7  lifetime,  then  I  GIVE  and  BEQUEATH  unto  the   said 
bf ueath^a       (i^ustees),  their   executors,  administrators   and  assigns,  a  sum  of 
similar  sum  to   money  equal  to  the  amount  so  received,  to  be  held  by  them  upon 
such  and  the  same  trusts,  and  for  such  and  the  same  ends,  intents 
and  purposes  as  are  herein  expressed  of  and  concerning  my  said 


Requisition  to  who  were  then  spinsters,  it  was  held,  did  not  apply  to  a  daughter  who  after- 
marry  with  wards  married  in  the  testator's  lifetime,  and  was  a  widow  at  his  decease : 
consent  is  (Crommelin  v.  Crommelin,  3  Ves.  227.)     To  adopt  a  contrary  construction  would 

satisfied  by  a  produce  the  absurdity  of  obliging  the  legatee  to  marry  again  in  order  to  provide 
marriage  with  for  her  children  (if  any)  by  her  former  husband  ;  and  it  seems  that  if.  in  such  a 
testaTo  '"  ^**^  ^  legatee  marry  with  her  father's  consent,  or  even  obtains  his  subsequent 

lifetime'  approbation,  she  will  be  entitled  to  all  the  benefit  attached  by  him  to  marrying 

with  the  required  consent  {Wheeler  v.  Warner,  1  Sim.  &  Stu.  304),  as  it  is  im- 
possible a  testator  could  intend  to  place  a  daughter  marrying  with  his  own 
consent  in  a  worse  situation  than  if  she  had  married  with  that  of  the  trustees  : 
(1  Hughes  Pract.  Sales,  375,  2nd  edit.) 
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tb'inl  part  in  the  said  residuary  estate  and  premises ;  such  sum  eo       Wnxa. 
bequeathed  in  lieu  thereof  to  carry  interest  at  the  rate  of  4^  per  no.  xxxvii. 
centum  per  annum  from  the  time  of  my  decease.  Beamed  of 

Oiu-tkirdof 
Nmdmary 

6.  And  my  will  is,  and  I  do  hereby  direct,  that  the  Etuu forth* 
said  {trtutees)y  or  the  survivor  of  them,  his  executors  or  adminis-  "^si^  „/ 
trator,  or  other  the  trustees  or  trustee  for  the  time  being  of  this      Testator. 
my  will,  do  and  shall  stand  and  be  possessed  of  the  said  third  part  Trustee*  to 

Btuid  poaiesMd 

in  the  said  residuary  estate,  or  in  case  of  my  receiving  the  same  in  of  Te«idturj 
my  lifetime,  of  the  said  sum  so  bequeathed  in  lieu  thereof,  with  ^j^to  mrwt, 
interest  at  the  rate  aforesaid,  from  the  time  of  my  decease,  upon  **• 
trust  [Insert  trtuts  for  investment,  ut  ante.  No.  VI.,  clause  14, 
p.  657  ;  that  trustees  shall  pay  income  to  testator  s  younger  sister  for 
her  lifot  for  her  separate  use,  with  powers  of  appointment  amongst  her 
children,  and  in   defoult  of  appointment,  upon   trust  for   children 
absolutely,  ut  ante.  No.  XL,  clauses  10,   11,   12,  p.  685  ;    also 
hotchpot  clause  and  provisions  for  maintenance  and  advancement ^  ut 
ib.,  clauses  20,  21,  pp.  658,  659.] 

7.  And  in  case  my  said  sister  shall  leave  no  children  who  shall  ^°  •*" 

1  1  1     1         p     1  •  1  1       testator's  sister 

survive,  then  as  to  the  whole  of  the  said  trust  moneys,  stocks,  shall  lesTe  no 
funds  and  securities,  upon  trust  for  my  brother  (name),  his  execu-  u^for"  "**" 
tors,  administrators  and  assigns,  absolutely,  and  to  pay,  assign  and  ^!^!|^' 
transfer  the  same  to  him  and  them  accordingly.  sbMiuteij. 

8.  Provided  always,  and  my  will  is,  and  I  do  hereby  Pronsofcr 

,         .  .  ,  detennininf 

EXPRESSLY    DIRECT  AND   DECLARE,  that  m  case  my  Said  younger  sister's  ioterat 

sister  shall  at  any  time  marry  {name  and  description),  then  and  muninBiT 

from  thenceforth  all  and  every  the  trusts  and  powers  herein-  p^»cni*r 

before  hmited  and  declared  in  favour  of  her  and  her  children 

or  other  issue,  shall  cease  and  determine  in  the  same  mtmner  as  if 

she  were  then  actually  dead  without  having  left  any  children,  who 

by  virtue  of  the  limitations  and  trusts  herein  containe<l  would 

have  been  beneficially  entitled  under  this  my  wiU. 

9.  And  my  said  trustees  do  and  shall  stand  possessed  of  the  said  Tnutecs  to 

Stsod  pOBM 

trust  moneys,  stocks  and  securities,  upon  trust  for  my  said  brother,  uteMM 
his  executors,  administrators   and  assigns,  abMlutcIy,  and  shall  trasTfor*''" 
pay,  assign  and  transfer  the  same  to  him  and  them  accordingly.       i!!!^* 
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Wri.Ls.  10.  And  whereas  I  have  been  for  many  years  mortgagee  in 

No.  XXXVII.  possession  of  all  [describe  parcels],  and  which  were  conveyed 

Beqrtest  of    ^"^^  assurcd  to  me  by  certain  indentures  of  lease  and  release  dated 

^"*i^*'<^  ^/  respectively  the  and  days  of  ,  subject  to  redemp- 

Estatefor  the  tiou  on  payment  of  the  sura  of  1,000Z.  and  interest  at  4Z.  per  cent. 


S&oavttts  Tjs&  of 

a  Sister  of    per  annum,  on  a  certain  day  therein  mentioned,  and  long  since 
Testator,      p^gt ;   which  Said  sum,  together  with   a   considerable   arrear  of 

Recital  that 
testator  is 
mortgragee  in 
fee  in  po:>session. 

Devise  of  .  i     •    •  i  • 

his   heirs,  executors,  administrators  and  assigns,  first,  all  that 
the  aforesaid  {short  general  description  of  parcels),  and  all  other 


interest,  is  still  owing  to  me  upon  the  said  mortgage  security. 
11.  Now  I  DO  HEREBY  DEVISE  unto  my  Said  brother  {name) 


mortgaged 
prenii.-.es  and 
mortgage  debt 
to  testator's 
brother. 


hereditaments  and  premises  vested  in  me  as  a  security  for  the  said 
mortgage  debt,  and  all  my  estate,  right,  title  and  interest  therein ; 
secondly,  all  that  the  aforesaid  mortgage  debt  or  principal  sum  of 
lOOOA,  together  with  all  interest  which  shall  be  due  thereon  at 
the  time  of  my  decease ;  to  hold  the  said  mortgaged  heredita- 
ments and  premises  unto  and  to  the  use  of  my  said  brother,  his 
heirs  and  assigns  for  ever,  subject  nevertheless  to  such  right  or 
equity  of  redemption  (if  any)  (Z>)  as  may  be  now  subsisting  in  the 
same  premises ;  and  to  hold  the  said  mortgage  debt  or  principal 
sum  of  IjOOOZ.  and  interest  unto  my  said  brother,  his  executors, 
administrators  and  assigns,  for  his  and  their  absolute  use  and 
benefit. 


In  case 

mortgage  debt 
is  paid  off  in 
testator's 
lifetime,  he 
bequeaths  the 
money  so 
received  to  his 
brother. 


12.  And  I  do  hereby  further  declare,  that  in  case  the 
said  mortgage  debt  or  principal  sum  of  1000/.,  or  any  part  thereof, 
shall  be  paid  oiff  in  my  lifetime,  then,  and  in  such  case,  and  in  lieu 
thereof,  I  give  and  bequeath  unto  my  said  brother  {name),  the  said 
sum  of  1,000/.,  or  such  other  sum  as  shall  be  equal  to  the  amount 
so  paid  off,  to  be  ^aid  to  him  out  of  my  general  personal  estate. 


Recital  that  13.  And  WHEREAS  my  brother-in-law  (TzamA  the  husband  of 

testator's  i  i          •'                             .                •                                    . 

brother-in-law  my  elder  sistcr  {name),  is  now  indebted  to  me  in  the  sum  of  750/., 

"^  *         '  for  which  sum  I  hold  his  bond,  dated   the             day  of            , 


Practical 
remarks. 


{b)  The  equity  of  redemption,  although  not  barred  by  lapse  of  time  or  other 
circumstances  at  the  time  of  making  the  will,  may  nevertheless  have  become  so 
at  the  time  of  the  testator's  decease,  from  which  time  the  will  is  now  made  to 
8j,eak,  and  not  from  the  time  of  the  making. 
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Now    I   DO    HEREBY   GIVE   AND    BEQUEATH   UntO    my   Said    elder         WruA 

sister,  the  wife  of  the  said  {brother-in-law's  name),  the  said  sum  of  No.  XXXVIf. 
750/.  so  due  and  owing  and  secured  to  me  as  aforesaid,  and  all     jie^ue$t  of 
interest  which  shall  be  due  thereon  at  the  time  of  my  decease,  for    ^*ft^ 
her  own  absolute  use  and  benefit.(c)  E$taufor  ike 

Separate  V$e  oj 
a  Sitter  o/ 

14.  And    my   will    IB,   and   I    do    hereby    authorize  and        Tettator. 

EMPOWER  (but  do  not  require)  my  said  trustees  or  trustee  for  the  him  in  a  bond 
time  being  to  defer  the  calling  in  the  said  sum  of  750/.,  or  of  ,na  beqne«t  of 
any  other  debt  or  debts,  carrying  interest,   which  may  be  due  '^^^^  *"  debtor'* 
and  owing  to  me  from  my  said  brother-in-law  (name),  at  the  time  Trustees 
of  my  decease,  for  such  period  as  my  said  trustees  or  trustee  shall  jefer^^in^jn 
think  fit  i*^"*  r '"« 

from  toe 
brotber-in-law. 

15.  And   I  do  hereby  further    declare,  that    in    the  Debu  owing  to 

1        •  1     !•       M       •  /•  •  1  1  L  **  taken  at 

valuation  and  distribution  of  my  residuary  personal  estate  such  their  nonibal 
debt  or  debts  so  due  and  owing  to  me  from  the  said  {brother-in-law'' s  """"^ 
name)  shall  be  taken  at  the  nominal  amount  or  amounts  thereof  in 
the  distribution  of  my  residuary  personal  estate.  Provided 
nevertheless,  that  the  jwwer  hereinbefore  contained  of  leaving 
such  debt  or  debts  as  aforesaid  outt^tanding,  shall  extend  to  the 
full  amount  or  amounts  of  such  debt  or  debts,  whether  the  same 
shall  exceed  the  amount  of  such  last-mentioned  share  or  not. 

16.  And   all   the  rest,  residue   and  remainder  of  my  estate,  Beqnert  of 
both   real   and    personal,   I    give  and    bequeath  unto   my   said  I!^i^«^***" 
brother  {name),  and  my  said  elder  sister  (christian  rurnie).  the  wife  brother  and  Wa 

\  ^  •'  .  .  sister,  the  wife 

of  the  said  {brother-in-law),  in  equal  shares  as  tenants  in  common,  of  his  brother- 
[Add    clause   empowering  trustees   to  yive  receipts,  §y.;  power   to 
change  trustees ;  appointment  of  trustees  as  executors ;  and  clause  of 
revocation,  ut  ante.  No.  VIII.,  clauses  6  to  9  inclusive,  pp.  664, 
665.] 

In  witness,  &c. 


(r)  By  bequeathing  the  debt  to  the  wife  instead  of  releasing  the  husband  Pnctical 
from  the  claim,  a  considerable  saving  in  legacy  duty  is  effected  ;   as.  upon  a  (raggeatiooa  . 
release  of  the  debt  to  the  debtor,  who  is  a  stranger  in  blood  to  the  testator, 
a  duty  of  lo/.  per  cent  would  attach,  whereas  upon  m  bequest  to  tbs  testator'* 
sister  the  duty  would  only  be  11.  \0*.  per  cent. 
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No.  XXXVIII. 


WILL,  OF  A  BREWER,  BY  WHICH  HE  BEQUEATHS  IS  SHARE 
(ONE  MOIETY)  IN  THE  BUSINESS  AND  STOCK  IN  TRADE,  TO 
HIS  SON,  AND  APPOINTS  HIM  AS  HIS  SUCCESSOR  IN  THE 
PARTNERSHIP  FIRM,  AND  HIS  SPECIAL  EXECUTOR  AS  TO 
THE  BUSINESS. 


1.  Commencement. 

2.  Recital  that  testator  carries  on  the 

business  of  a  brewer  in  partnership. 

3.  Appointment  of  testator's  son  as  his 

successor  in  the  partnership. 


4.  Bequest  of  testator's  share  in  the 

business,  stock  in  trade,  &c. 

5.  Appointment    of    son    as    special 

executor  in  all  matters  relating 
to  the  business. 


CommencemeDt      1.  THIS   IS    THE  LAST  AND  ONLY  WILL  OF  ME, 
(testator),  of,  &c.,  brewer. 

Eecitai  that  2.  Whereas  I  HOW  Carry  on  the  trade  or  business  of  a  common 

on  the  business  brewcr  at  {name  of  place  of  business),  in  partnership  with  {partner's 
Mrtnershf '°    name),  under  certain  indentures  of  partnership  dated  the  day 

of  ,  under  which  I  am  entitled  to  one  moiety  of  the  said 

business,  and  the  goodwill  thereof,  stock  in  trade  and  effects,  with 
power  either  by  deed  or  by  will  to  appoint  a  successor  in  my  stead 
in  the  said  partnership  business. 


Appointment  of  3.  Now  in  exercise  of  the  aforesaid  power,  and  of  every  other 
hia  successor  in  powcr  and  authority  vested  in  me  under  or  by  virtue  of  the  said 
the  partnership,  hereinbefore  mentioned  indenture  of  partnership,  I  do  hereby 

BY  THIS  MY  WILL  SUBSTITUTE  AND  APPOINT  my  SOU  {name)  tO 
be  my  successor  in  the  said  partnership  business,  with  all  and 
every  the  rights,  powers,  privileges  and  authorities  which  I  am 
entitled  to,  or  am  empowered  to  confer  upon  him  as  my  successor 
in  the  said  partnership  business. 
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4.  I  ALSO  GIVE  AND  BEQUEATH  UDto  mj  said  SOD  {name),  his       Wnxi. 
executors,  administrators  and  assigns,  absolutely,  all   my  estate,  ko.  xxxyui. 
term,  right,  title  and  interest  in  the  said  trade,  business,  and  the        "^^ 
goodwill  thereof;  and  also  of  and  in  all  buildings  in  which  my  said  */•  Bnwer,  bf 
trade  or  business  is  carried  on,  or  in  anywise  connected  therewith;   begmtaOs  hi$ 
and  also  of  and  in  all  fixtures,  machinery,  plant,  utensils,  stock  in  nuBaammmtmd 
trade  and  effects  which  shall  be  employed  in  or  about  my  said  ^''^j^  &^^ 

trade  or  business  as  a  common  brewer  at  the  time  of  my  decease;        

and  also  of  and  in  all  policies  of  insurance  against  loss  or  damage  twutor'*  than 
from  fire  of  the  said  partnership  estate  and  effects;  and  also  of  and  UJockia'tnld^' 
in  all  book  and  other  debts  which  shall  be  owing  to  me  at  the  time  ^^ 

of  my  decease  in  respect  of  the  said  trade  or  business ;  and  also  of 
and  in  all  books  of  account,  papers,  writings,  vouchers,  and  other 
documents  relating  to  or  in  anywbe  concerning  the  said  trade  or 
business. 

5.  And  I  do  hebebt  constitute  and  appoint  my  said  AppomtiMat  at 
son  {name)  to  be  my  sole  and  special  executor  so  far  as  relates  to  Searto?!niai 
my  said  stock  in  trade,  policies  of  insurance,  book  and  other  debts,  "*^"l.!^'!y 
and  all  other  matters  and    things   relating   to   my  said  trade  or 
business  hereinbefore  bequeathed,  and  which  I  hereby  expressly 
direct  my  general  executors,  hereinafter  appointed,  shall  have  no 
power  or  control  over  whatsoever,  (a) 


(a)  See  obBcrvationt  as  to  special  executorship,  ante,  p.  826,  n.(a) 
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CONCISE   PRECEDENTS  IN 


No.    XXXIX. 


WILL,  OF  AN  ATTORNEY,  IN  WHICH  HE  BEQUEATHS  HIS 
SHARE  (ONE  MOIETY)  OF  THE  BUSINESS  TO  HIS  SOX,  AND 
APPOINTS  HIM  AS  HIS  SUCCESSOR  IN  THE  PARTNERSHIP 
FIRM,  WITH  POWER  TO  ADJUST  ALL  PARTNERSHIP  MATTERS 
WITHOUT  THE  INTERFERENCE  OF  THE  EXECUTORS. 


1.  Commencement. 

2.  Recital    that  testator   carries    on 

the  business  of  an  attorney, 
&c.  under  articles  of  partner- 
ship, with  power  to  appoint  a 
successor. 

3.  Appointment  of  testator's  son  as 


his    successor    in    the    partner- 
ship. 

Bequest  of  testator's  interest  in  the 
partnership  estates  and  effects. 

Power  for  son  to  adjust  partner- 
ship accounts,  without  the  inter- 
ference of  the  exerutors. 


Commencement      1.  THIS  IS  THE  LAST  AND    ONLY  WILL    OF  ME, 
{testator),  of,  &c.,  attorney-at-law,  solicitor,  and  conveyancer. 


Recital  that 
testator  carries 
on  the  business 
of  an  attorney, 
&c.  under 
articles  of 
partnership, 
with  power  to 
appoint  a 
successor. 


Appointment  of 
testator's  son  as 
his  successor 
in  the 
partnership. 


2.  Whereas  by  virtue  of  articles   of  agreement,  dated  the 

day  of  ,  under  which  I  entered  into  partnership  with 

(partJier^s  name)  in  the  partnership  business  of  attorneys,  solicitors 
and  conveyancers,  at  {name  of  place)  aforesaid,  and  under  which  I 
am  entitled  to  one-half  of  the  partnership  business  and  effects, 
I  am  empowered  to  substitute  a  successor  in  my  stead  in  the  said 
partnership. 

3.  Now,  in  exercise  of  the  aforesaid  power,  and  of  all  other 
powers  and  authorities  in  me  vested,  or  in  anywise  enabling  me 
thereunto,  under  or  by  virtue  of  the  said  articles  of  partnership,  or 
otherwise  howsoever,  I  DO  hereby  by  this  my  will  consti- 
tute AND  APPOINT  my  son  {name)  to  be  my  successor  in  the  said 
partnership  business,  with  all  and  every  the  rights,  powers,  privi- 


MODERlf  OONYXYANOINO.  847 

1^^  and  authorities  which  I  atn  entitled  to,  or  am  in  anywise       Wn,u. 
empowered  to  confer   upon   hioi   as   my   successor   in    the   said   Ko.  XXXIX. 
partnership  business.  1^ 

of  am  AUomtgf 
in  which  he 

4.  And    I    do   HEREBT    also    give    and    bequeath   unto   my    beqweatha  Aw 

said  son  {name\  his  executors,  administrators  and  assigns,  all  my  ^  Bmni^  to 
estate,  term,  right,  title  and  interest,  of  and  in  all  offices,  buildings,      huSo». 
and  premises  whereon  the  said  partnership  business  shall  be  con-  BeqneM  of 
ducted  at  the  time  of  my  decease ;  and  also  of  and  in  all  fixtures  intere^  io  the 
thereunto  annexed ;  and  also  of  and  in  my  said  business  and  the  ^^J^^^ 
goodwill  thereof ;   and  also  all  my  right  and  interest  in  all  law  «ff«:ta. 
books,  deeds,  documents,   drafts,   abstracts,   cases   and   opinions, 
manuscripts,  papers  and  writings  connected'with  the  said  business, 
subject  nevertheless  to  the  paramount  claim  (if  any)  of  any  other 
person  or  persons  entitled  to  the  same ;    and  also   of  and  in  all 
stationery,  office  furniture,  books  of  account,  vouchers  and  other 
documents  relating  to  or  in  anywise  concerning  the  said  partner- 
ship business  ;   and  also  of  and  in  all  policies  of  insurance  for 
insuring  the  said  offices,  buildings,  and  partnership  effects  from 
loss  or  damage  by  fire ;  but  not  any  moneys  or  debts  which  shall 
be  due  and  owing  to  me  in  respect  of  the  said  partnership  business 
at  the  time  of  my  decease. 

5.  And   I   do   IIEREBT   authorize    and     EUPOWEB    my   said  Power  for  mo 

son  {natne\  to  wind  up  and  adjust  all  accounts  in  respect  of  the  ^^^J^j^jp 
said  partnership  firm  at  his  own  discretion  and  of  his  own  proper  ««!<wn«» 
authonty,  without  any  control  or  mterferencc  on  the  part  of  my  interfennc*  of 
executors  hereinafter  named ;  and  I  further  empower  my  said  son,    '  "**  *"*■ 
in  winding  up  the  aaid  partnership  affairs,  to  give  time  for  pay- 
ment, and  to  take  personal  security  for,  or  compound  any  accounts, 
claims  or  demands  due  to  or  against  the  said  partnership  concern, 
and  that  u[)on  such  evidence  as  he  shall  consider  sufficient,  whether 
such  evidence  be  strictly  legal  or  not ;  and  do  and  shall,  after  de- 
ducting such  sum  or  sums  of  money  as  shall  bo  sufficient  to  satisfy 
all  claims  and  demands  owing  from  the  said  partnership  firm,  i>ay 
over  the  net  surplus  or  clear  proceeds  of  the  said  [Mrtucrship 
credit  and  cfiects  unto  my  oud  executors  hereinafter  nauied. 
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CONCISE  PRECEDENTS  IN 


No.  XL. 


CONCISE     FORMS     OF     VARIOUS     KINDS     OF     CONDITIONS 
ADAPTED  TO  BEQUESTS  OF  REAL  AND  PERSONAL  ESTATE. 


1.  Declaration  that  provision  for  tes- 

tator's widow  is  in  lieu  of 
dower  and  freebench,  with  con- 
dition for  avoiding  the  trusts  in 
her  favour  in  case  of  her  setting 
up  either  of  those  claims. 

2.  Condition  that  wife  shall  forego 

all  claims  under  her  marriage 
settlemeut,  or  forfeit  all  benefit 
under  the  will. 

3.  Trust  for  separate  use  of  testator's 

daughter  to  cease  upon  alien- 
ation. 

4.  Shares  hmited  to  separate  use  of 

daughter  to  cease  on  alienation. 

5.  Proviso  for  cesser  of  an  annuity 

in  case  of  alienation. 

6.  Shorter  form    for    cesser    of    an 

annuity  upon  alienation. 

7.  Clause  for  avoiding  life  interests 

of  legatees  in  case  of  their  bank- 
ruptcy or  insolvency. 

8.  Life  interests  of  sons  to  cease  in 

case  of  their  bankruptcy  or 
insolvency.  Trustees  during 
remainder  of  son's  life  to  apply 
interest  of  forfeited  shares  for 
the  benefit  of  wife  and  children. 
Substituted  trust  for  the  other 
objects  entitled  upon  the  party's 
decease,  where  no  wife  or 
children. 

9.  In    case    daughters  marry  under 

twenty-one  without  consent, 
their  shares  to  be  upon  trust  for 
their  separate  use  for  life ;  and 
after  their  decease,  upon  trust 
for  children  in  equal  shares;  sons 
at  twenty-one,  and  daughters 
at  twenty- one  or  marriage. 

10.  Proviso  for  avoiding  limitations 
in  favour  of  a  child  marrying 
without  consent  under  the  age 
of  twenty-five  years,  or  marrying 


a  person  of  a  particular  country, 
or  a  foreigner. 

11.  Proviso  that  bequest  to  charities 

is  on  condition  that  certain  per- 
sons shall  be  authorized  to  nomi- 
nate certain  objects  of  charity. 

12.  Condition    for    avoiding  all    dis- 

positions in  favour  of  parties 
who  shall  imi)each  the  validity 
of  testator's  will. 

1 3.  Persons  setting  up  claims  adverse 

to  the  will,  to  forfeit  all  benefit 
under  it. 

14.  Power  for  trustees  to   determine 

questions  relating  to  the  con- 
struction of  the  will,  with  con- 
dition for  avoiding  the  bequests 
to  persons  who  shall  dispute 
their  decision. 

15.  Recital    of     testator's    marriage 

settlement,  and  of  a  settlement 
subsequently  made  in  lieu 
thereof.  Upon  testator's  son 
coming  of  age,  or  releasing 
claims  under  first  settlement, 
and  confirming  second  settle- 
ment, testator  bequeaths  him 
£  .  Son  refusing  to  con- 
firm subsequent  settlement,  to 
forfeit  all  claim  under  it,  and 
also  to  the  legacy  bequeathed 
him  by  the  will. 

16.  Direction  that  devisees  shall   as- 

sume .the  testator's  name  and 
arms  within  twelve  calendar 
months  next  after  his  decease, 
with  a  devise  over  in  default, 
but  not  so  as  to  defeat  contin- 
gent remainders.  Destination 
of  the  rents  in  the  meantime. 

17.  Condition  that  devisee  shall  reside 

on  the  family  estate.  Substi- 
tuted form,  where  the  condition 
is  not  to  reside  abroad. 
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1.  Provided  always,  and  I  do  hereby  declare,  that  the  Wiua 
provision  hereinbefore  made  in  favour  of  my  said  wife  is  in  lieu  no.  XL. 
and  satisfaction  of  all   dower,    thirds    and  freebench  which,    by  comdaeFomt 


common  law,  or  custom  or  otherwise,  she  might  have  or  be  entitled  ^^ 

<f/  ComdittiMUf 

to,  into,  out  of  or  upon  any  of  my  said  lands,  tenements  and  here- 


ditaments to  which  dower  or  freebench  is  incident;  and  in  case  she         jEm/ 
shall  set  up   any  claim  to  such  dower  or  freebench,  or  shall,  if  '***'^^*^ 
thereunto  requested,  and  at  the  costs  of  the   person  or  persons        

.  DecUmtion  th»t 

requiring  the  same,  refuse  to  release  the  said  lands,  tenements  and  pnmnoo  for 
hereditaments  from  such  claim,  and  all  right  and  title  thereto,  -^  j^  y^  ^ 
THEN  and  in  such  case  all  and  every  the  trusts  hereinbefore  declared  ^"**''  ■"**   .  ^ 

'  freebench,  wiUi 

in  favour  of  my  said  wife,  or  such  of  them  as  shall  be  then  sub-  oondition  for 
sisting,  shall  absolutely  cease  and  determine  in  the  same  manner  b  her  fsroar 
as  if  she  were  then  dead,  and  the  persons  beneficially  entitled  upon  ^^^  ^ 
her  decease  shall  thereupon  become  entitled  in  the  same  manner  «'^^"  "^  *^«*« 

clainu. 

as  if  that  event  had  then  actually  taken  place;  nor  shall 
such  trusts  in  favour  of  my  said  wife  be  revived,  notw^ith- 
standing  she  may  at  any  time  thereafter  offer  to  release  her 
claim  to  dower,  thirds  and  freebench,  or  actually  execute  a  release 
of  the  same. 

2.  Provided  always,  and  I  do  hereby  declare,  that  the  cowuuai  thai 
trusts  hereinbefore  declared  in  favour  of  my  said  wife  are  expressly  ][5?t,*^^2S 
limited  upon  the  condition  that  she  shall  forego  all  claim  she  may  ber  maiTiag* 
have  upon  any  part  of  my  property  under  the  settlement  executed  forfeit  all  beoefii 
previously  to  our  marriage.     And  in  case  my  said  wife  shall  set  ^^*'  **"*  **"' 
up  any  claim  in  respect  of  such  settlement,  or  shall,  upon  a  good 
and  sufficient  deed  of  release  of  such  claims  being  duly  prepared 
and  tendered  to  her  for  that  purpose  by  my  said  trustees  or  trustee 
for  the  time  being,  refuse  to  execute  the  same,  then  and  in  such 
cose  all  and  singular  the  trusts  hereinbefore  declared'  in  her  favour, 
or  such  of  them  as  shall  be  then  subsisting,  shall  absolutely  cease 
and  determine  in  the  same  manner  as  if  she  were  then  actually 
dead;   and  the  person  or  persons  beneficially  entitled  upon  her 
decease  shall  then  take  and  become  entitled  accordingly,  nor  shall 
such  trusts  in  favour  of  my  said  wife  at  any  time  revive,  not- 
withstanding  she   may  offer   to    release   her  cUiims   under  the 
said  settlement,  and  shall  actually  make  and  execute  such  release 
accordingly. 
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CONCISE    PRECEDENTS    IN 


Wills. 

.      No.   XL. 

Concise  Forms 
of  various  kinds 
of  Conditions, 

adapted 
to  Bequests  of 

Real 

and  Personal 

Estate, 

Trust  for 
separate  use  of 
testator's 
daughter  to 
cease  upon 
alienation. 


3.  And  my  will  is,  and  I  do  hereby  direct,  that  if  my 
said  daughter,  whilst  sole  or  at  any  time  whilst  she  shall  be  dis- 
covert, shall  alien  or  anticipate  the  growing  payments  of  the  annual 
income  so  directed  to  be  paid  to  her  during  her  life,  for  her  sepa- 
rate use(6)  as  aforesaid,  or  do  or  commit  any  act,  default  or  process 
whereby,  or  by  reason  or  means  whereof,  but  for  this  present 
proviso,  either  by  her  own  act,  or  by  operation  of  law,  such  annual 
income  would  become  either  wholly  or  partially  vested  in  any  other 
person  or  persons  whomsoever,  then,  and  in  every  such  case,  the 
trust  so  limited  in  favour  of  such  daughter  shall  absolutely  cease 
and  determine  in  the  same  manner  as  if  she  were  actually 
dead;  and  my  said  trustees  or  trustee  shall,  during  the  remainder 
of  her  life,  pay  and  apply  the  said  annual  income  unto  the  person 
or  persons  who  would  for  the  time  being  be  entitled  thereto  upon 
her  decease. 


ocMse  on 
iilienation 


Shares  limited        4^  PROVIDED  ALAVAYS,  that  if  either  of  my  Said   daughters, 

to  separate  use  j  o  ^ 

of  daughters  to  whilst  discovcrt,  shall  do  or  commit  any  act  whereby,  or  by  reason 
or  means  whereof,  the  annual  income  arising  from  my  said  trust 
moneys,  stocks,  funds  and  securities,  and  so  limited  upon  trust  for 
her,  and  made  payable  to  such  daughter  for  her  separate  use, 
would,  but  for  this  proviso,  either  by  her  own  act,  or  by  operation 
of  law,  become  payable  to  any  other  person  or  persons,  then,  and 
in  every  such  case,  the  trusts  hereinbefore  declared  in  favour  of 
such  daughter  shall  cease  and  be  void,  in  the  same  manner  as  if 


Practical 
observations. 


{b)  A  restriction  against  anticipation,  where  property  is  settled  to  the  separate 
use  of  a  married  woman,  is  only  operative  during  coverture,  and  where  she 
takes  an  absolute  interest  in  the  property,  her  power  of  alienation,  whilst  she  is 
sole,  cannot  be  restrained  by  any  condition  whatever;  for  the  principle  which 
prohibits  a  restiaint  upon  the  power  of  alienating  an  estate  of  inheritance  in 
real  property,  applies  equally  to  the  disposal  of  the  absolute  interest  in  person- 
alty ;  consequently,  an  injunction  against  alienation  would  be  equally  void  in 
either  case,  as  being  repugnant  to  the  nature  of  the  gift :  (Bradley  v.  Piexito, 
3  Ves.  324";  Ross  v.  Ross,  1  Jac.  &  Walk.  154;  Barton  v.  Briscoe,  Jac.  303  ; 
Jones  V.  Salter,  2  Russ.  &  Myl.  208  ;  Woodmeston  v.  Walker,  2  Russ.  &  Myl. 
19?.)  And  although,  during  coverture,  equity  will  support  the  vahdity  of  the 
prohibition  against  alienation  {Woodmeston  v.  Walker,  sup.),  yet  the  moment  a 
married  woman  becomes  discovert,  she  has  the  same  powers  of  disposition  over 
her  property  as  other  persons  :  (Barton  v.  Briscoe,  Jac.  303.)  But  where  a 
married  woman  takes  only  a  life  interest,  then  a  proviso  or  condition  for  cesser 
of  her  estate  by  alienation,  either  by  her  own  act  or  by  operation  of  law,  will  be 
clearly  valid,  and  may,  under  many  circumstances,  prove  a  useful  provision, 
particularly  where  the  children  are  mainly  dependent  upon  their  mother's  life 
income  for  their  support. 
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she  were  then  actually  dead,  and  mj  sud  trustees  shall,  during      wilu. 
the  remaiuder  of  her  life,  pay  the  said  annual  income  to  which      Ha  XL 
such  daugiiter  would  have  been  entitled,  if  not  so  forfeited,  to  the  q,,,,,^  p^wt 
person  or  person  who,  by  virtue  of  the  trusts  hereinbefore  declared,  "•^jI'^J^LSm!* 
would   have  been   entitled    thereto  if  her  decdase  had  actually 


taken  place.  tSU 


5.  Provided  always,  and  my  will  is,  and  I  do  hereby       — 
DIRECT,  that  in  case  the  said  {annuitant)  shall  assign,  mortgage,  or  cmmt  of 
otherwise  charge  the  said  annuity,  or  become  bankrupt,(c)  or  take  *!?°?/^ '?*"* 
the  benefit  of  any  act  for  the  relief  of  insolvent  debtors,  or  commit, 

(c)  As  a  testator  cannot  by  devising;  an  estate,  deprive  it  of  anr  of  its  le(^  Praetioal 
properties  and  incidents,  he  is  unable  to  settle  it  so  as  to  he  unaffectecf  by  the  bank-  ol>««rratjoii8  as 
ruptcjror  insolvency  of  the  devisee  or  le^^atee,  aprinciple  which  is  equally  applicable  •*  P'wijMs  fc«" 
to  a  life  estate  as  to  a  more  extensive  interest  in  the  projierty  ;    for  bankruptcy  f*'*"' «««tat«« 
or  insolvency  operates  as  a  transfer  by  operation  of  law,  vestinj;  in  the  assij^nees,  I^fj^  ^ 
whatever  remains  in  the  bankrupt  at  the  time  of  his.  bankruptcy  or  insolvency  :  \f^.^2^ 
{Brandon  T.  Robinson,  )S  Ves.  429;  S.  C.  ]  Rose,  167  :  and  see  Foley  v.  Eur-  ^^' 

nell,  I  Bro.  C.  C.  27 A  ;  Grave*  t.  Dolphin,  I  Sim.  66 ;  Grten  v.  Spicer,  1  Russ. 
&  Myl.  395  ;  Snowden  v.  Dales,  6  Sim.  524.)  But  althou((h  a  testator  cannot 
settle  property  so  a^  to  exempt  it  from  the  operation  of  the  Bankrupt  or  Insolvent 
Acts  whilst  the  property  remains  in  the  bankrupt  or  insolvent,  still,  the  estate  or 
interest  of  the  party  so  becoming;  bankrupt  or  insolvent  may  be  limited  in  such  a 
manner  as  to  cease  U|K>n  the  happening  of  either  of  those  events ;  and  it  is  perfectly 
reasonable  that  a  testator  should  be  em[>owered  to  shift  the  subject  of  his  bounty 
to  another,  when  its  intended  object  is  no  longer  ca|)able  of  enjoyinj^  it :  (1  Jarm. 
Wills,  823.)  Nor,  it  seems,  is  there  (as  has  been  sometimes  contended)  any 
real  distinction  between  a  trust  for  a  party  until  bankruptcy  or  insolvency,  and  a 
trust  for  a  party  for  life,  with  a  proviso  for  determinint;  bis  life  estate  on  the 
bappenioft  of  either  of  those  circumstances,  for  in  either  case  the  proviso  will  be 
e<)ually  valid  :  {Lockyrr  v.  Savage,  2  Str.  497.)  And  it  appears  that  bankruptcy 
will  be  a  forfeiture  under  a  proviso  prohibiting  alienation,  if  the  terms  of  such 
proviso  are  sufEciently  clear  to  show  that  the  devisee's  interest  was  to  cease 
u{>on  an  alienation  by  operation  of  law  :  {Dommett  v.  Bedford,  3  Ves.  149 :  S.  C 
6  T.  R.  684  ;  Cooper  r.  tV^att,  5  Mad.  48*2).  but  unless  this  be  clearly  exureaaed 
in  terms  to  embrace  compulsory  alienations  by  act  of  law,  as  well  as  voluntary 
alienations  by  the  act  of  the  party,  his  bein^  deprived  of  the  enjoyment,  either  by 
bankruptcy,  or  being  sued  to  outlawry,  will  not  create  a  forfeiture  :  (  Wilkinson  v. 
H'llkinson,  3  Swanst.  515;  S.  C,  Coop.  239;  Lear  v.  l^att,  2  Sim.  479; 
8.  C.  1  Russ.  &  Myl.  60«;  aee  also  HhUJield  v.  Priekett,  2  Kee.  608;  Rex  r. 
Robinson,  Wightw.  386.)  But  taking  the  benefit  of  an  Insolvent  Act  cannot 
altogether  be  considered  as  a  compulsory  alienation  by  operation  of  law,  as  it 
originates  in  certain  acta  to  be  performed  by  the  insolvent  himself  (as  filing  bis 
petition,  schedule,  &c.),  and  would  tliervfure  be  treated  as  an  act  of  alienation 
when  bankruptcy  would  be  not  ao  construed  (Skee  v.  HaU,  13  Ves.  404  ;  Lftmr 
▼.  l^eggatt,  snp.),  unless  the  act  of  bankruptcy  proceeded  (Vom  the  bankrupt 
himself  by  declaring  his  own  insolrenov,  in  which  latter  instance,  it  seems,  the  easee 
of  bankrupt  and  insolvency  are  not  distinguishable,  ao  far  as  acta  of  voluntary 
alienation  are  concerned.  In  order,  however,  to  prevent  all  doubt  upon  the 
matter,  whenever  a  testator  intends  the  benefit  to  oeaae  when  the  naiiy  apoo 
whom  it  is  conferreti  is  no  longer  able  to  enjoy  it.  it  should  be  maoe  to  o 
not  only  by  his  own  voluntary  acta  of  alienation,  but  also  by  all  oompulsoiy 
of  alienation  by  operation  of  law. 

VOL.  n.  3  I 
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Wills,      permit,  do  or  suffer  any  act,  deed,  process  or  default  whatsoever. 

No.  XL.      whereby,  either  by  reason  of  his  own  act,  or  by  operation  of  law. 

Concise  Forms  the  said  annuity  would,  but  for  this  present  proviso,  become  vested 

''{fC^itf^^  ^^*^6'*  wholly  or  partially  in,  or  become  charo;ed  for  the  benefit  of 

adapted      gomc  Other  pcrsou  or  persons,  then  and  from  thenceforth  and  in 

to  Bequests  of     ^  ^  ^  ^ 

Real        either  of  such  cases,  the  said  annuity  shall,  from  the  last  quarterly 

Estate.       day  of  payment  preceding  such  act  or  cause  of  forfeiture  as  aforesaid, 

cease  and  determine  in  the  same  manner  as  if  the  said  [annuitant) 

had  actually  died  on  the  day  on  which  such  last  quarterly  payment 

became  due  and  payable. 

Shorter  form  6.   AnD  MY  WILL  IS,  AND  I   DO    HEREBY   DIRECT,  that  in   CaSC 

annuity  upon  the  Said  {annuitant)  shall  commit,  permit  or  suffer  any  act,  default 
a  lena  ion.  ^^  proccss,  whereby  or  by  means  whereof,  but  for  this  present 
condition,  the  said  annuity  would,  either  by  his  own  act,  or  by 
operation  of  law,  become  wholly  or  partially  vested  in  some  other 
person  or  persons,  then  such  annuity  shall  immediately  thereupon 
cease.(<f) 

Clause  for  7.    A^d  MY  WILL   IS,  AND   I   DO    HEREBY   DIRECT,    that  if  any 

avoiding  life  .  .  1       r      j 

interests  of  legatee  takmg  a  life  interest  m  my  said  trust  moneys,  stocks,  tunas 
oTthe^r  "  ^^^  or  securities,  shall  become  bankrupt,  {e)  or  take  the  benefit  of  any 
bankruptcy  or    j^^^  f^j.  ^j^g  relief  of  insolvent  debtors,  or  enter  into  any  composition 

insolvency.  ,  , 

deed  for  the  benefit  of  his  or  her  creditors,  or  commit,  permit,  do  or 
suffer  any  act,  deed,  default  or  process,  whereby  any  life  interest  in 
my  said  trust  moneys,  stocks,  funds  and  securities  would,  but  for 
this  present  proviso,  either  by  the  act  of  such  legatee,  or  by  opera- 
tion of  law,  become  wholly  or  partially  vested  in  any  other  person 
or  persons,  then  and  immediately  thereupon  the  life  interest 
of  such  legatee  shall  cease  and  determine  in  the  same  manner 
as  if  he  or  she  were  then  actually  dead,  and  the  person  or  persons 
entitled  to  the  benefit  of  the  trusts  hereinbefore  contained,  shall 
immediately  thereupon  become  entitled  in  the  same  manner  as  if 
such  death  had  then  actually  taken  place. 


{d)  This  form,  where  brevity  is  an  object,  will  answer  all  the  purposes  of  the 
preceding  clause. 

(1?)  See  note  (c)  last  page. 
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8.  Provided  always,  and  my  will  is,  that  in  case  any  son  of  Wiujl 
mine  taking  a  life  interest  in  my  said  trust  moneys,  stocks,  funds  and  k^7xl. 
securities,  shall  at  any  time  become  bankrupt,  or  take  the  benefit        T~Z 

of  any  act  for  the  relief  of  insolvent  debtors,  or  commit,  permit,  do  of  carious  kimU 
or  suffer  any  act,  deed,  default  or  process,  whereby  or  by  reason      adaptmi 
or  means  whereof,  his  life  interest  in  my  sjiid  trust  moneys,  stocks,  **    j^^ 
funds  and  securities  would,  but  for  this  present  proviso,  either  by   omdPerKmal 

his  own  act,  or  by.  operation  of  law,  become  either  wholly  or  partially        

vested  in  any  other  person  of  persons,  then  and  immediately  there-  ,^0,  to  vtuf  in 
U{>on,  the  said  life  interest  of  such  son  shall  absolutely  cease  and  ^jj^^^j, 
determine  in  the  same  manner  as  if  he  was  then  actually  dead ;  inroUency. 
AND  I  HEREBY  DIRECT  that  my  said  trustees  or  trustee  shall,  Tnuuwi  daring 

ttntuSnitft  of 

during  the  remainder  of  the  life  of  such  son  whose  life  interest  son's  life  u> 
shall  be  so  forfeited  as  aforesaid,(/)  pay  and  apply  the  interest,  *? fJrfeUeT* 
dividends  and  annual  produce  to  which,  but  for  such  forfeiture,  f***^  '*/  *!*• 

*  '  benefit  of  wife 

my  said  son  would  have  been  entitled,  for  the  benefit  of  his  wife  and  children. 
and  children,  in  such  manner  as  my  said  trustees  or  trustee  for  the 
time  being  shall  think  fit. 

9.  Provided  always,  that  in  case  any  daughter  of  mine  shall  J"  *^'JJ^  j^^^^^^ 
marry  under  the  age  of  twenty-one  years  without  the  consent  of  a"*!"?'  twenty- 
her  mother,  or  guardian  or  guardians  for  the  time  being,  then  and  oooMot,  thnr 
in  such  case,  the  said  trustees  or  trustee  for  the  time  being  of  this  o-JJ^^t  i^ 
my  will,  shall  stand  possessed  of  the  said  trust  moneys,  stocks,  ^"'  "^^^ 
funds  and  securities  to  which  such  daughter  would  have  »<i  aftw  tb«r 
become  entitled  on  attaining  the  age  of  twenty-one  years  or 
marrying  with  such  consent  as  aforesaid,  upon  trust,  during  the 
life  of  such  daughter,  for  her  sole  and  separate  use,  and  so  that 
the  same  may  not  be  subject  to  the  control,  debts  or  engagements 


(/)  In  esM  there  we  no  wife  or  children,  Bubstitute  for  the  remaining  portion 
of  the  above  clause — 

"  stand   possessed  of  my  said   trust  moneys,  stocks,  funds  and  Sabadteted 
securities,  UPON  TRUST  for  the  other  object  or  objects  beneficially  oibw  ot»>eta 
entitled  thereto  or  interested  therein,  under  the  trusts  aforesud,  "^f^  "P« 
and  in  the  same  manner  to  all  intents  and   puqxMes  as   if  the  «*«»«>•»* 
persons  or  persons  whose  interest  or  interests  shall  be  so  forfeited 
as  aforesud,  was  or  were  then  dead.** 

3  I  2 
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Wills. 

No.  XL. 

Concise  Forms 

of  various  kinds 

of  Conditions, 


to  Beqjtests  of 

Meal 

.  and  Personal 

Estate. 

Upon  trust  for 
children  in 
equal  shares ; 
sons  at 

twenty-one,  and 
to  daughters  on 
attaining  that 
age  or  marriage. 


of  her  then  husband,  or  of  any  other  husband  or  husbands  with 
whom  she  may  at  any  time  intermarry ;  and  from  and  after  the 
decease  of  every  or  any  such  daughter  marrying  without  such 
consent  as  aforesaid,  my  said  trustees  or  trustee  shall  assign  and 
transfer  the  share  or  respective  shares,  the  interest,  dividends  and 
annual  produce  whereof  are  hereinbefore  directed  to  be  for  the 
separate  use  of  such  of  my  said  daughters  as  shall  marry  without 
such  consent  as  aforesaid,  to  all  and  every  her  child  or  children  who, 
being  a  son  or  sons,  shall  attain  the  age  of  twenty-one  years,  or 
who,  being  a  daughter  or  daughters,  shall  attain  that  age  or  marry 
with  the  consent  of  her  or  their  guardian  or  guardians  for  the  time 
being,  equally  to  be  divided  between  them,  if  more  than  one ;  and 
if  but  one,  then  to  that  one  child. 


Proviso  for 
avoiding 
limitations  in 
favour  of  a 
child  marrying 
without 
consent  nnder 
the  age  of 
twenty -five 
years,  or 
marrying  a 
person  of  a 
particular 
country,  or  a 
foreigner. 


10.  Provided  always,  and  my  will  is,  that  in  case  any 
child  of  my  mine  shall  marry  under  the  age  of  twenty-five  years 
without  the  consent  of  my  said  wife,  if  then  living,  and  after  her 
decease,  with  the  consent  of  my  said  trustees  or  trustee  for  the 
time  being,  or  shall  at  any  time  intermarry  with  any  person  who 
is  a  native  of  that  part  of  the  United  Kingdom  called  [here 
STATE  name  of  country],  or  born  of  {name  of  country)  parents, 
either  paternal  or  maternal,  or  shall  intermarrry  with  any  person 
who  shall  not  be  a  born  subject  of  this  realm,  notwithstanding  such 
person  may  afterwards  become  a  denizened  or  a  naturalized  subject 
thereof,  then  and  from  thenceforth,  and  in  either  of  such  cases,  all 
and  every  the  uses,  trusts  and  estates  hereinbefore  limited  in 
favour  of  such  child,  who  shall  so  marry  as  aforesaid,  and  his  or 
her  issue,  shall  cease  and  be  void  in  the  same  manner  as  if  he  or 
she  were  then  actually  dead,  without  leaving  any  issue  who  could 
have  taken  any  estate  or  interest  under  or  by  virtue  of  the  limita- 
tion hereinbefore  contained,  any  rule  of  law  or  equity  to  the 
contrary  notwithstanding. 


Proviso  that 
bequest  to 
charities  is  on 
condition  that 
certain  persons 
shall  be 
authorized  to 
nominate 
certain  objectB 
of  charity. 


11.  Provided  always,  and  I  do  hereby  declare,  that  the 
said  sum  of  £  ,  so  bequeathed  by  me  to  the  aforesaid  charit- 

able institution,  is  bequeathed  upon  this  express  condition,  that  the 
governors  or  other  persons  having  the  conduct  and  management  of 
the  said  charity  for  the  time  being,  shall,  by  sufficient  and  valid 
assurance,  either  by  deed  or  other  instrument  in  writing,  empower 
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the  incumbent  for  the  time  being  of  the  parish  church  of  (name  of  Wima 
parish),  to  nominate  and  obtain  the  admission  of  two  in-door  Ko.  XL. 
patients  annually  into  the  said  hospital  for  ever.  And  in  case  the  cv>„^7f  orw 
said  governors,  or  other  persons  for  the  time  being  having  the  o/parum*  kmdt 
conduct  and  management  of  the  said  charity  shall  fail  or  refuse,  by  adapted 
such  valid  assurance  as  aforesaid,  to  authorize  such  nomination  and  ^^ 
admission  as  aforesaid,  then  and  in  such  case  I  do  hereby  absolutely  "^^T**^ 

revoke  the  bequest  or  sum  of  £  ,  bo  bequeathed  by  me  to        

the  said  charitable  institution. 

12.  PROVroED    ALWAYS,    AND    I    DO    HEREBY     DIRECT     AND  Cooditloo  for 

DECLARE,  that  if  any  person  or  persons  entitled  to  any  benefit  dupoMtiom  in 
under  this  my  will,  shall  in  anywise  dispute  the  validity  thereof,  wboTiuu'*'^*** 
or  of  any  codicil  or  codicils  which  I  may  annex  thereto,  or  commit,  •'"p*"c1>  the 

•'   .  ''  Tmlidilj  of 

do,  permit  or  suffer  any  act,  deed,  matter  or  thing  whatsoever,  testator's  wUL 
whereby,  or  by  reason  or  means  whereof,  my  said  vr'iU,  or  any 
dispositions  contained  therein,  or  in  any  codicil  or  codicils  annexed 
thereto,  may  be  impeached,  set  aside,  controverted  or  prejudicially 
affected,  then  and  in  every  such  case,  all  devises  and  bequests 
hereinbefore  contained  in  favour  of  such  persons  respectively  who 
shall  80  act  as  aforesaid  shall  cease  and  be  void  to  all  intents  and 
purposes  whatsoever,  and  go  over  to  the  person  or  persons  who 
would  have  been  entitled  to  the  same,  in  case  the  persons  whose 
re8()ective  estates  and  interests  are  so  forfeited  as  aforesaid  had 
died  in  my  lifetime. 

13.  And  I  do  hereby  direct  akd  declare,  that  every  PerMos  Muiof 
person  entitled  to  any  benefit  under  this  my  will,  who  shall  have  ^,JJ2I(  t^tkl 
any  estate,  right,  title,  trust  or  interest,  benefit,  claim  or  demand  *'"•  to  forfeit 
whatsoever,  either  at  law  or  equity,  or  otherwise  howsoever,  of,  oodcriu 

in,  to,  out  of  or  upon  any  of  my  lands  and  hereditaments,  or  per^ 
sonal  estate  and  effects  hereinbefore  devised  or  bequeathed,  shall 
acquiesce  in  all  the  dispositions  I  have  hereby  made,  and  shall,  at 
the  cost  of  the  {lartics  requiring  the  same,  enter  into,  execute  and 
perfect  all  such  acts,  deeds  and  assurances  which  my  said  trustees 
or  trustee  for  the  time  being  shall  deem  necessary  and  expedient 
for  giving  eflfect  to  my  said  will  before  such  person  or  persons 
shall  be  entitled  to  take  any  benefit  under  the  same.  And  I  DO 
hereby  further  direct,  that  if  such  person  or  persons  reqpee- 
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Wills.       tivelj  shall  insist  upon  any  claim  in  opposition  to  the  dispositions 

No.  XL.      of  my  said  will,  or  shall  refuse  to  enter  into,  execute  and  perfect 

Concise  Forma  ^^^  ^"^^  ^^*®>  deeds,  matters  and  things  as  aforesaid,  then  and  in 

o/ panoMs Hw/s  auch  case  all  the  devises  and  bequests  hereinbefore  contained  in 

of  Conditions,  ^ 

adapted  favour  of  such   pcrson   or  persons   respectively  shall   cease   and 
Ueal  determine,  and  all  devises  and  bequests  hereinbefore  contained  in 
^^Jstate  ^^^»  ^®^  ^^  their  favour,  shall  go  over  in  the  same  manner  as  if  he, 
she  or  they  had  died  in  my  lifetime. 


Power  for 
trustees  to 
determine 
questions 
relating  to  the 
construction  of 
the  will,  with 
condition  for 
avoiding  the 
bequests  to 
persons  who 
shall  dispute 
their  decision. 


14.  Provided  also,  and  I  do  hereby  declare,  that  the 
said  trustees  or  trustee  for  the  time  being  of  this  my  will  shall 
have  full  power  to  determine  any  question  In  dispute  which  may 
arise  amongst  any  of  my  children  or  more  remote  issue,  or  any 
persons  claiming  through  or  under  them,  concerning  the  construc- 
tion of  this  my  will,  or  of  any  clause,  term  or  expressions  therein 
contained,  relating  to  the  rights  and  interests  of  my  said  children 
or  more  remote  issue  respectively,  under  or  by  virtue  of  the  same ; 
provided  that  the  decision  of  my  said  trustees  or  trustee  shall  be 
in  accordance  with  the  opinion  in  writing  of  some  one  of  Her 
Majesty's  counsel  practising  in  the  Court  of  Chancery,  to  be  nomi- 
nated by  my  said  trustees  or  trustee  for  the  time  being.     And  my 

WILL  IS,  AND  I  DO  HEREBY  FURTHER  DECLARE,  that  in  Case  any  of 

my  children  or  more  remote  issue,  or  any  person  or  persons  claiming 
through  or  under  them,  shall  refuse  to  abide  by  the  decision  of  my 
said  trustees  or  trustee,  supported  by  such  opinion  as  aforesaid,  or 
shall  commence  any  suit  or  proceeding  whatsoever,  either  at  law 
or  in  equity,  in  opposition  to,  or  for  the  purpose  of  disputing  or 
overturning  such  decision,  then  and  in  every  such  case  I  absolutely 
revoke  and  make  void  every  gift,  bequest  and  trust  hereinbefore 
contained  to  or  in  favour  of  the  person  or  persons  who  shall  so 
refuse  to  abide  by  such  decision  or  act  as  aforesaid.  And  I  do 
direct  and  declare,  that  the  share  or  shares  so  forfeited  shall 
from  thenceforth  be  held  upon  such  trusts,  and  for  such  ends, 
intents  and  purposes,  as  the  same  would  have  gone  and  been 
applicable  to  under  this  my  will,  if  the  person  or  persons  who  shall 
so  forfeit  the  same  had  died  in  my  lifetime.(^) 


Conditions  not 
to  dispute  the 
will  only  in 


will  only  m  (  d)  Conditions  not  to  dispute  the  vality  of  a  will  seem  to  be  governed  by 

Urrorem,  when  the  same  rules  as  conditions  relating  to  marriage  (as  to  which  see  ante,  p.  837> 


ICODEBN   OONVEYANCINO.  857 

15.  Whkreas  upon  my  marriage  with  my  former  wife,  the       Wma 
mother  of  my  son  (insert  luime  of  son  by  former  marriage),  a      No.  XL. 
Mttleiucnt  wa«  made  wherein  the  sum  of  2,000/.  waa  expressed  to  cottd^Fo 
have  been  settled  upon  certain  trusts  therein  contained,  but  which  "•^/'T'JX^*'' 
was  made  as  a  security  against  the  claims  of  creditors,  the  actual  sum      adap^^d 

to  Ii€QWUt$  of 

mtended  to  be  settled  being  500/.  only,  which  I  received  with  my        n^d 
said  former  wife  upon  my  said  marriage  with  her ;  and  whereas,  '^^^^^ 
subsequently  to  my  first-mentioned  settlement,  whereby  I  settled      .  —— 
the  sum  of  700/.  in  lieu  of  the  said  sum  of  2000/.,  upon  the  same  tesutor'a 
trusts  as  were  contained  in  such  first-mentioned  settlement.     Now  ^^^o^nt,  and 

MT  WILL  18,  AND  I  DO    HEREBY   DIRECT    AND   DECLARE,   that  if  «>f » "e"!*™™' 

my  said  son  (rutme^  shall,  as  soon  as  may  be  after  he  shall  attain  «»«de  m  Uea 

,  \  /  »  J  thereof. 

the  age  of  twenty-one  years,  release  all  claim  ujwn  the  said  sum  . 

of  2,000/.  wliich  ho  may  have  or  be  entitled  to  under  or  by  virtue  s^m  c«ininjf  of 
of  the  said  first -mentioned  settlement,  and  accept  the  provisions  ci>im«  nnder 
made   for  him   in   lieu   tliereof  by  the   said   subsequently  made  ^^^^fi^J^. 
settlement,  then  I  give  and  bequeath  unto  my  said  son  {name)  the  »<***>«^ 
sura  of  £  in  addition  to  the  said  sum  of  700/.  secured  by  the  tosuior 

said  settlement  secondly  hereinbefore  mentioned.     But  in  case  my  £* 
said  son,  upon  attaining  his  said  age  of  twenty-one  years,  shall 
refuse  to  release  all  claims  uiwn  the  said  sum  of  2,000/.  or  which  Son  refiuinK  to 

,  .  •     1  •  1  /»  forfril  all  ciaim 

he  may  have  or  be  entitled  to  under  or  by  virtue  of  the  said  first-  noder  it,  and 
mentioned  settlement,  and  to  accept  the  provisions  made  for  him  in  ),_^ 
lieu  thereof  by  the  said  subsequently  made  settlement;  or  if  my  ^^bT^^*" 
said  son  {name)  shall,  upon  the  same  being  tendered  to  him  for  that 
purpose,  refuse  to  enter  into,  execute  and  perfect  all  such  assu- 
rances as   may  be  deemed  necessary  or  expedient  for  the  more 
perfectly  or  satisfactorily  releasing  all  claims  upon   such  first- 
mentioned  settlement,  and  confirming  the  provision:^  of  the  said 
subsequently  made   settlement,   then    my    said   son  {nanu;)  sliall 
forfeit  all  claim  under  such  last-mentioned  settlement,  and  also  to 
the  said  sum  of  £  ,  and  all  other  benefit  whatever  under  my 


aoMxed  to 
note  (a),  and  wbea  annexed  to  penonal  estate  will  be  oonaidered  to  be  merelv  bcquoato  of 
M  terrtirtwn^  and  ibe   bequeat  will  nut    be  forleitcd  by  oootasttng  Um  will,  pn«iBa>>7i 
unless    it  be  giren  over  upon  breach  of  the  condition :    {PumtU  v.  Moryam,  "•"''*•  '*•***  ^ 
2  Vern.  90 ;  Uofd  r.  SpiUett,  3  P.  Wms.  344 ;  Morris  r.  Bmrromfks,  I  Atk.  » •"""•[**• 


404.)     But  this  doctrine  baa   never  been  appbed  to  devisees  of  real  estate :  !It^.  .rff^T- 
(l  Jarm.  Willa.  850.)  "■™"'" 
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Wills. 

No.    XL. 

Concise  Forms 
of  various  kinds 
of  Conditions, 

adapted 
to  Bequests  of 

Real 

and  Personal 

Estate. 

Direction  that 
devisees  shall 
assume  the 
testator's  name 
and  arms  within 
twelve  calendar 
months  after 
his  death,  with 
a  devise  over  in 
default. 

Destination  of 
the  rents  in 
the  meantune, 


will,  which  I  do  hereby  declare  shall  cease  and  determine  in  the 
same  manner  (excepting  as  to  any  provision  for  his  maintenance 
during  his  minority  as  hereinafter  mentioned),  as  if  he  had  died  in 
my  lifetime ;  and  the  said  sum  of  £  shall  fall  into  and  become 

part  of  my  general  residuary  estate. 

16.  And  my  will  is,  and  I  do  hereby  direct  and  de- 
clare, that  no  persons  hereinbefore  by  me  made  tenants  for  life  or 
in  tail  male,  or  in  tail  of  my  said  real  estates  and  hereditaments 
hereinbefore  devised,  or  who  shall  become  entitled  to  the  possession, 
or  to  the  receipt  of  the  rents  and  profits  thereof,  do  and  shall, 
within  the  space  of  twelve  calendar  months  next  after  they  shall 
become  so  entitled  as  aforesaid,(^)  or  being  then  under  age,  within 
one  year  after  they  shall  respectively  attain  the  age  of  twenty-one 
years ;  and  also  that  the  husband  or  respective  husbands  of  such 
of  the  said  tenant  or  tenants  for  life,  or  in  tail  male,  or  in  tail,  as 
shall  be  a  female  or  females,  shall,  within  one  year  next  after  they 
shall  so  respectively  marry,  or  being  previously  married,  shall  be 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profits 
of  my  said  lands  and  hereditaments  as  aforesaid,  take  upon  him 
and  them  respectively,  and  use  the  name  of  (testator's  surname) 
only,  and  take  and  bear  no  other  surname,  and  quarter  the  arms 
of  {testator's  name),  with  their  own  respective  family  arms,  and  also 
do  and  shall,  within  the  space  of  one  year,  apply  for  and  endeavour 
to  obtain  an  act  of  Parliament  or  other  licence  from  the  Crown, 
or  take  such  other  means  as  may  be  requisite  or  proper  to  enable 


Practical  (Zt)  It  is  always  proper,  where  a  testator  is  desirous  that  the  persons  taking 

suggestions.        his  estate  should  also  assume  his  name  and  arms,  to  prescribe  some  time  within 
which  this  should  be  done,  otherwise  it  seems  difficult  to  determine  within  what 
period  the  devisee  will  be  bound  to  perform  the  condition,  nor  is  it  certain  that 
he  will  not  be  allowed  his  own  hfetime  for  its  performance.      In  Gulliver  v. 
I  Ashby  (4  Bur.  1929;  S.  C,  1  W,  Blackst.  607),  where  lands  were  devised  upon 

condition  that  the  devisee  assumed  a  certain  name,  the  estate  was  held  not  to 
be  forfeited  by  nonperformance  of  the  condition  for  three  years  after  the  property 
had  devolved  upon  hira,  at  which  time  he  sufifered  a  recovery,  and  thereby 
destroyed  the  condition  altogether.  And  in  another  and  more  recent  case 
(Davies  v.  Lowndes,  2  Scott,  67).  where,  in  the  event  of  the  testator's  lawful 
heir  not  being  found  within  a  year  after  his  decease,  he  devised  certain  lands  to 
A.,  "upon  condition  he  changed  his  name  to  S.,"  and  A.  did  not  change  his 
name  to  S.  within  the  year,  but  he  did  so  after  the  date  of  a  final  decree  in  a 
suit  in  Chancery,  which  gave  him  the  possession  of  the  property :  this  was  held 
to  be  a  sufficient  compliance  with  the  condition. 


MODERN 


or  authorize  him  or  them  respectively  to  take  and  bear  the  said       Wiixa. 
Burnnme  and  arms;(t)  and  in  case  any  such  person  or  persons     ko.  XL. 
shall  refuse  or  n^lect  to  take  such  surname  and  arms,  and  to  take  c^,^^^^ 


or  use  the  proper  ways  or  means  which  may  be  necessary  to  enable  ^'  -,^j^^^ 
and  authorize  him  and  them  so  to  do  within  the  time  aforesaid. 


THEN  the  estate  or  estates  hereinbefore  limited  to  the  person  or        h^ 

d  Ptrum 
EttaU. 


persons  so  neglecting  or  refusing,  or  whose  husband  or  respective  '^  P^rMmal 


husbands  shall  so  refuse  to  take  the  name  and  bear  the  arms  and 
use  the  ways  and  means  aforesaid,  shall  cease  and  detprmine,  and 
my  8ud  real  estates  and  hereditaments  hereinbefore  devised  shall 
immediately  thereupon  devolve  upon  the  person  next  beneficially 
entitled  in  remainder  under  the  limitations  hereinbefore  contained, 
in  the  same  manner  as  if  the  person  or  persons  whose  estate  shall 
80  cease  and  determine  being  tenant  or  tenants  for  life  was  or  were 
dead,  or  being  a  tenant  in  tail  male,  or  in  tail,  was  or  were  dead,  and 
there  was  a  general  failure  of  issue,  inheritable  under  the  estate 
tail  hereinbefore  devised  to  him  and  them  respectively;  and  all 
appointments  made  in  pursuance  thereof,  excepting  leases  at  rack  . 
rent,  shall  oeaae  and  be  Toid.(A)    Provided  nevertheless,  to  defeat 

AND   I    DO   HEREBY   DIRECT   AND    DECLARE,    that    the   CCSSer   Or  ^^ff^ 


(i)  Where  neither  of  the  ftbore  modes  of  procedure  are  prescribed  by  the  What  mod*  of 
teroQS  of  the  condition,  it  seems  that  an  autbonxed  lissuroption  of  the  name  will  uramptioa  will 
satisfy  a  condition  to  assume  and  bear  such  name  :  (Lowndes  v.  Daviet,  3  Soott,  ^  deoMd 
71.)     And  even  in  a  oaae  where  a  condition  was  imposed  upon  devisees  mot  •oAciMt  to 
bmtrimg  the  name  qf  LuMcombe,  that  they,  within  three  years  after  being  in  pos-  ^^f^^* 
■easion,  ahoald  procare  their  names  to  be  altered  to  Lnscombe  by  act  of  <>'>B«itioo  to 
Parliament,   it  was  held  that  this  requisition  did  not  apply  to  an  individual  f".'^'!!!. 
who,  before  be  came  into  possession,  had  volunt&nly  and  without  any  special 
authority  atsuined  the  oame  of  Luscombe ;  he  being,  it  was  considered,  a  penoa 
"  btariiu/  Ikt  moim  ^  Liueombe"  within  the  meaning  of  the  will :  {Dot  a,  Lms* 
combe  v.  Y^et,  5  B.  &  Aid.  543  i  8.  C,  1  Dow.  &  Ry.  167 ;  see  also  Hawkuu 
V.  Ltueombt,  3  Swanst.  375.) 

(k)  A  proviso  or  ooodition  for  determining  an  estate  tail  should  determine  it  Pnotical 
•Itogethvr,  and  not  avoid  it  in  part,  leaving  it  good  as  to  the  residue.  On  this  rsasarks. 
aooount,  therefore,  it  would  be  incorrect  to  declare  that  the  estate  tail  should 
cease  in  the  same  otanner  as  if  the  tenant  in  tail  were  dead  ;  for  hia  death  would 
only  cause  a  partial  determination  of  his  estate  tail,  which  will  not  absolutely 
detcrmtot  onleM  he  left  no  issue  capable  of  determining  under  it.  Indeed,  text 
writers  whoae  opinions  are  entitled  to  the  highest  respect,  have  treated  a  limi- 
tation over  wbera  the  estate  is  declared  to  cease,  in  tne  same  manner  as  if  the 
tenant  in  tail  was  dead,  as  contrarieot,  and  therefore  void,  inasmuch  aa  it 
accounts  to  saying  that  the  estate  shall  be  determined  as  it  would  be  in  an 
event  which  migkt  not  determine  it :  (Fearne  Cont.  Ron.  353 ;  Uargr.  &  BotL 
Co.  Litt.  333,  b.  n.  133.) 
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Destination  of 
the  rents  and 
profits  in  the 
meantime. 


determination  of  the  estate  of  any  tenant  or  tenants  for  life,  as 
aforesaid,  shall  not  operate  to  defeat  or  prejudice  any  of  the  con- 
tingent uses  or  estates  hereinbefore  limited  in  favour  of  the  issue 
of  such  tenant  or  tenants  for  life ;  but  that  the  remainders  limited 
to  the  said  (iiames  of  trustees  to  preserve  contingent  remainders^  and 
their  heirs,  during  the  life  or  lives  of  such  tenant  or  tenants  for 
life,  shall,  immediately  after  such  cesser  or  determination,  take 
effect  and  continue,  for  preserving  such  contingent  uses  and  estates 
and  giving  .them  effect  as  they  may  arise.  And  that  immediately 
after  the  cesser  or  determination  of  such  preceding  estates  for  life, 
and  during  such  suspense  and  contingency  of  such  then  expectant 
remainder,  the  said  {trustees  to  preserve,  Sfc),  their  heirs  and  assigns, 
shall  receive,  pay  and  apply  the  rents  and  profits  of  my  said  real 
estates  and  hereditaments  hereinbefore  devised,  which  would 
belong  to  such  tenant  or  tenants  for  life  if  such  cesser  or  deter- 
mination had  not  taken  place,  unto  the  person  or  persons,  for  the 
intents  and  purposes,  and  in  the  same  manner  as  the  same  rents 
and  profits  would  be,  or  could  have  been  made  payable  under  and 
by  virtue  of  the  limitations  hereinbefore  contained,  in  case  such 
tenant  or  tenants  for  life  was  or  were  actually  dead ;  so  that 
immediately  after  such  cesser  or  determination,  the  issue  of  each 
such  tenant  or  tenants  for  life,  entitled  for  the  time  being,  under 
the  limitations  hereinbefore  contained,  in  remainder  immediately 
expectant  on  the  decease  of  such  tenant  or  tenants  for  life,  may  be 
entitled  to  the  rents  and  profits  of  my  said  real  estates  and  here- 
ditaments hereinbefore  devised,  during  the  life  of  such  parent,  as 
if  such  parent  were  then  actually  dead ;  and  in  case  no  issue  shall 
be  then  in  existence,  then,  during  the  vacancy  or  contingency  of 
such  issue,  the  person  next  entitled  for  the  time  being,  under  the 
limitations  aforesaid,  to  a  vested  remainder  in  my  said  real  estates 
and  hereditaments  hereinbefore  devised  on  the  decease  of  such 
tenant  or  tenants  for  life,  and  failure  of  his,  her  and  their  issue, 
shall  and  may  be  entitled  to  the  said  rents  and  profits,  for  his,  her 
and  their  own  proper  use  and  benefit  respectively ;  but  without 
any  exclusion  of,  or  prejudice  to  the  estate,  interest,  or  right  of  any 
issue  afterwards  coming  into  existence,  but  only  from  the  time  of 
the  birth  of  such  issue  respectively. 


Condition  that 
devisee  shall 


17.  Provided  always,  and  my  will  is,  and  I  do  hereby 
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DIRECT  AND  DECLARE,  that  if  any  person  hereby  made  tenant  or       ^ojjl 
tenants  for  life,  or  in  tail  male,  or  in  tuil,  or  who  shall  become      No.  XL. 
entitled  to  the  possession,  or  to  the  receipt  of  the  rents  and  profits  comem  f 
of  my  said  real  estates  and  hereditaments  hereinbefore  devised  ^^j^TJ^JJii,^ 
[shall  cease  to  reside  uj>un  my  said  estate  at  {local  description)  for 


the  space  of  mx  calendar  months  in  any  one  year],  (/)  then  the        6ml 
estate  of  such  person  so  [ceasing  or  having  ceased  to  reside]  (m)  as       Etiai». 
aforesaid,  shall  cease  and  determine,  and  my  said  real  estates  and  ^jT^^^ 
hereditaments  hereinbefore  devised  shall  immediately  devolve  upon  f^oiij  < 
the  person  or  persons  next  beneficially  entitled  in  remainder,  in  the 
tame  manner  as  if  the  person  whose  estate  shall  so  cease  and  deter- 
mine  as  aforesaid,  being  tenant  or  tenants  for  life,  was  or  were 
dead,  or  being  a  tenant  or  tenants  in  tail  male,  or  in  tail,  was  or 
were  dead,  and  there  was  a  general  failure  of  issue  inheritable  under 
the  estate  tail  under  the  limitations  herein  contained ;  but  without 
prejudice  nevertheless    to  any  jointure  or    jointures,  portion  or 
irartions,  annual  sum  or  annual  suras  of  money,  or  any  leases  which 
shall  previously  have  been  made,  appointed  or  granted,  under  any 
of  the  powers  herein  contained.      [Insert  clauses  that  cesser  of 
estates  shall  not  defeat  contingent  remainders^  and  as  to  destination  of 
Ute  rents  in  the  meantime^  as  in  preceding  form.l 


(/)  If  the  condition  is,  not  to  reside  abroad,  subttitute  for  words  within  Sobatitnted 
brackeU  above—  f"*^  *•>*«  «'»• 

coBditioa  tsaol 
tenrid* 
"  shall  reside  out  of  the  United  Kingdom  for  the  space  of  three  abnud. 

calendar  months  or  upwards  in  any  one  year.** 

(m)  If  the  condition   is  not  to  reside  abroad,  for  words  within  brackets 
subfllitiit»— 


residing  or  having  resided  out  of  the  United  Kingdom." 
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CONCISE  FORMS  OF  VARIOUS  KINDS  OF  POWERS  ADAPTED 
TO  SETTLEMENTS   OF  REAL  ESTATE. 


1.  Power  for  tenants  for  life  to  make 

jointures. 

2.  Jointures  not  to  exceed  a  specified 

sum. 

3.  Power     to     raise    portions     for 

younger  children. 

4.  No  portion  to  be  raised  until  the 

term  shall  take  effect  in  posses- 
sion. 

5.  Proviso  for  cesser  of  terms. 

6.  Portions  not  to  exceed  a  specified 

sum. 

7.  Power  to  females  to  appoint  life 

estates  to  their  husbands. 

8.  No  appointment    to   take  effect, 

unless  the  person  making  the 
same  shall  become  entitled  to 
the  possession  of  the  premises. 

9.  Power  for  tenants  for  life,   or  in 

tail,  to  grant  leases  at  rack  rent. 

10.  Power  to  grant  building  leases. 

11.  Power  to  open  and  work  mines, 

and  to  grant  mining  setts  ;  to 
grant  leases  for  lives,  or  for 
years  determinable  on  lives  ;  to 
grant  leases  to  be  held  by  copy 
of  court  roll ;  and  to  enfranchise 
copyholders. 

12.  Power  to  sell  or  exchange.    Varia- 

tion where  copyhold  and  lease- 
hold 'estates  may  be  taken  in 
exchange. 

13.  To  revoke  uses. 

14.  Power  to  give  receipts. 

15.  Trustees     to     invest     purchase- 

moneys,  or  moneys  given  for 
equality   of  exchange,  in  the 


purchase  of  lands.  Variation 
where  the  authority  to  purchase 
comprises  copyhold  and  lease- 
hold estates. 

16.  Lands  taken  in  exchange,  or  pur- 

chased, to  be  settled  to  previous 
uses.  Variation  where  copyhold 
and  leasehold  estates  are  autho- 
rized to  be  purchased. 

17.  Until  an  eligible  purchase  can  be 

found,  moneys  to  be  invested. 

18.  Power  to  make  partition. 

19.  Power  to  make  partition  of  undi- 

vided shares  during  minorities. 

20.  Power  of  absolute  sale    for    the 

purpose  of  discharging  incum- 
brances. 

21.  To  revoke  uses. 

22.  Power  for  tenants  for  life  to  cut 

down  timber  for  their  own  benefit 
Variation  where  the  consent  of 
trustees  is  required. 

23.  Tenant  for  life  cutting  down  tim- 

ber in  any  one  year  beyond  a 
specified  value,  to  be  deemed 
guilty  of  waste. 

24.  Power  to  cut  down  timber  for  the 

purpose  of  building  or  repairs. 

25.  Power  to  sell  timber  for  the  pur- 

pose of  repairs  and  building. 

26.  Power  for  trustees  to   cut   down 

timber  during  minorities  for  the 
purpose  of  discharging  incum- 
brances ;  any  surplus  moneys 
to  be  invested  in  lands  to  be 
settled  to  the  prior  uses. 

27.  Power  to  appoint  stewards,  bailiffs, 

agents  and  receivers. 
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1.  Provided  always,  and  I  iisrebt  declabc,  that  it  shall      Wnxa. 
be  lawful  for  eTerjr  person  (being  a  rnalo)  hereby  made  tenant  for     ko,  xll 
life,  either  before,  or  when,  by  virtue  uf  this  my  will,  lie  shall  be  in  c^mw^Taww 
the  actual  poaseaeion  of  or  entitled  to  the  receipt  of  the  rents  and  'J^Tjj^j^ 
profits  of  the  said  hereditaments  and  premises  hereinbefore  devised|    mlmgttd  to 
(but  without  prejudice  to  the  uses  or  estates,  charges  and  powers    Stal  '-t-itr 
antecedent  to  the  life  estate   of  the  person  for  the  time  being  p^w^fc, 
exercising  this  present  power),  by  any  deed  or  deeds,  at  by  his  ^'^^j^  *** 
last  will,  to  limit  and  appoint  to  the  use  of  or  in  trust  for  any  jointorM. 
woman  he  may  be  about  to  marry  or  shall  have  married,  for  her 

life  and  for  her  jointure,  and  in  bar  or  without  being  in  bar  of  her 
dower  and  frecbench,  or  otherwise,  any  annual  sum  or  yearly  rent- 
charge  not  exceeding  in  the  whole  the  sum  of  £  sterling,  clear 
of  all  deductions  for  taxes  or  otherwise,  and  to  be  issuing  out  of 
and  chargeable  upon  all  or  any  part  of  the  aforesaid  hereditaments 
and  premises,  with  usual  powers  of  distress  and  entry  for  the 
porpoee  of  securing  the  due  payment  of  the  said  annual  sum  or 
yearly  rent-charges,  or  such  parts  of  the  same  as  shall  at  any  time 
be  in  arrear.  And  also  to  limit  and  appoint  the  said  hereditaments 
and  premisee  so  to  be  charged  as  aforesaid  for  any  term  or  terms 
of  years,  as  a  further  security  for  the  payment  of  the  said  annual 
sum  or  yearly  rent-charge,  and  all  expenses  occasioned  by  the 
nonpayment  thereof;  but  so  nevertheless  that  such  terms  be 
made  to  cease  on  payment  of  the  said  annual  sum  or  yearly  rent- 
charge,  and  all  coets  occasioned  by  the  nonpayment  thereof. 

2.  PbOVIDKD  irXYERTHELESS,  AND  I  DO  HEREBY    DBCLARB,  JoiatarM  Dot  to 

that  the  said  hereditaments  and  premises  hereinbefore  devised  shall 
not,  under  or  by  virtue  of  the  power  of  jointuring  hereinbefore 
contained,  at  any  one  time  charged,  be  liable  to  the  jMyment  of  a 
larger  yearly  sum  in  the  whole  than  £  ;  and  therefore,  if  any 
•obeequent  charge  would  mcrease  the  yearly  sum  to  more  than 
£  ,  TIIBN  and  in  such  case,  such  subsequent  charge  shall  not 
take  effect,  or  only  take  effect  partially,  as  the  case  may  be,  until 
the  prerioaa  ohurge  shall  ocbm  or  be  reduced. 


3.  Provided  always,  and  my  will  is,  and  I  do  dbrbbt  F»»iri>  niM 
DECLARE,  that  it  shall  be  lawful  for  every  person  who,  by  rirtiie  ymtw 
of  the  limitations  hereinbefore  contained,  shall  be  tenant  for  life  in  *^^*''^ 
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Wills.       the  actual  possession  of,  or  entitled  beneficially  to,  the  rents  and 

No.  XLI.     profits  of  the  said  hereditaments  and  premises  hereinbefore  devised 

Concise  Forms  {^^^  '^^  to  any  female,  whether  she  be  covert  or  sole),  but  subject 

of  various  kinds  nevertheless  and  without  prejudice  to  the  uses  or  estates,  charges  and 

adapted  to     powers,  antecedent  to  the  life  estate  of  such  tenant  for  life,  by  any 

Settlements  of  ,  ii. 

Heal  Estate,    deed  or  deeds,  with  or  without  power  or  revocation,  or  by  his  or 
her  last  will,  to  appoint  and  demise  all  or  any  part  of  the  said 
hereditaments  and  premises,  to  any  person  or  persons  whomsoever, 
for  any  term  or  terms  of  years  whatsoever,  and  without  impeach- 
ment of  waste,  UPON  TRUST,  by  mortgage  of  either  the  whole  or 
a  competent  part  of  the  said  hereditaments  and  premises,  for  all  or 
any  part  of  the  said  term,  or  by  and  out  of  the  rents  and  profits  in 
the  meantime,  until  such  mortgage  shall  be  made,  or  by  both  or 
either  of  the  ways  and  means  aforesaid,  to  raise  for  the  portion  or 
portions  of  all  or  any  the  child  or  children  of  the  person  for  the 
time  being  exercising  this  present  power  (other  than  or  not  being 
an  eldest  or  only  son  for  the  time  being,  entitled,  under  the  limi- 
tations  hereinbefore   contained,   to   the   said   hereditaments   and 
premises  for  an  estate  for  life  or  in  tail  male,  or  in  tail  in  pos- 
session or  remainder  expectant  on  the  decease  of  his  parent),  any 
sum  or  sums  of  money  not  exceeding  in  the  whole,  if  there  shall  be 
but  one  child  (not  being  an  eldest  or  only  child  for  the  time  being, 
as  aforesaid),  the  sum  of  £         ;  and  if  there  shall  be  two  or  more 
of  such  children  (other  than  or  not  being  an  eldest  or  only  child 
entitled  as  aforesaid),  the  sum  of  £         ,  with  interest  for  the  same 
at  any  rate  not  exceeding  51.  for  every  100/.  by  the  year:  such 
portion  or  portions  to  vest  in  and  be  paid  to  such  children  respec- 
tively, at  or  upon  such  ages,  days  or  times,  and,  if  more  than  one, 
in  such  shares,  or  to  one  or  more  exclusively  of  the  others,  and 
subject  to  such  provisions  and  limitations  for  the  benefit  of  some 
or  one  of  the  said  children,  in  such  manner  as  the  person  exercising 
this  present  power,  either  by  the  same  deed,  or  any  other  deed  or 
deeds,  or  by  his  or  her  last  will,  shall  direct  or  appoint. 

No  portion  to         4.  PROVIDED  NEVERTHELESS,  that  uo  portion  or  portions  to  be 

be  raised  until  .  i  •  i  1 

the  terms  shall  raised  undcr  the  term  or  terms  to  be  created  as  aforesaid,  shall  be 
possession.'"     raised  until  the  term  or  terms  shall  take  effect  in  possession. 

c^e^ofurras.      ^-  PROVIDED  ALSO,  that  immediately  after  the  trusts  of  my* 
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Mid  will  shall  bo  fully  performed,  or  have  become  incapable  of      Wnxa. 
taking  effect,  and  all  costs  incurred  in  respect  thereof  shall  have      So.  XIX 
been  fully  satidticd,  then  such  terra  or  terms  as  to  all  the  herO'  comeimFormt 
ditaments  and   premises  comprised  therein  shall  absolutely  cease  ^^p^^^ 
and  determine.  _■*¥'•'  •• 


9f 

lUatEHaU. 

6.  Provided  also,  and  I  do  hereby  further   direct  p..^^^^;j^|'^  ,^ 
AND  declare,  that  the  said  hereditaments  and  premises  shall  not,  »oMd« 

by  virtue  of  the  power  hereinbefore  in  that  behalf  contained,  be 
at  any  one  time  liable  or  charged  with  the  payment  of  a  larger 
sum  than  £  ;  and  therefore,  if  any  subsequent  charges  would 
increase  the  whole  sum  chained  to  more  than  £  ,  then  such 

subsequent  charges  shall  not  take  effect,  or  shall  only  take  effect 
partially,  as  the  case  may  be,  until  the  previous  charges  shall  cease 
or  be  reduced. 

7.  Provided  always,  and  I  do  hereby  declare,  that  it  f *^  **" 

femftlea  to 

shall  be  lawful  for  every  person  (being  a  female),  hereby  made  a  appoiatUf* 
tenant  for  life,  either  before  or  when  by  virtue  of  this  my  will  she 
shall  be  in  the  actual  pogeewion  of,  or  entitled  to  the  receipt  of  the 
rents  and  profits  of  the  hereditaments  and  premises  hereinbefore 
devised  (but  without  prejudice  to  the  uses,  estates,  charges  and 
powers  antecedent  to  the  life  estate  of  the  person  for  the  time  being 
exercising  this  power),  and  whether  she  shall  be  covert  or  sole,  by 
any  deed  or  deeds,  ^^-ith  or  without  power  of  revocation,  or  by  her 
last  will,  to  limit  and  a))point  the  said  hereditaments  and  premises, 
or  any  part  thereof,  to  the  use  of,  or  in  trust  for,  any  husband  or  hus- 
Imnds  with  whom  she  may  be  about  to  marry,  or  shall  have  married, 
for  the  life  of  such  husband,  for  any  less  estate  determinable  with  his 
life  (but  subject  and  without  prejudice  as  aforesaid),  or  any  annual 
sura  or  yearly  rent-charge  to  be  payable  to  such  husband  during 
his  lifetime,  to  be  issuing  out  of  and  chargeable  upon  all  or  any 
part  of  the  said  hereditaments  and  premises,  and  payable  in  such 
manner  as  she  shall  direct ;  and  with  usual  powers  of  distress  and 
entry  for  the  purpose  of  securing  the  duo  payment  of  such  annual 
■am  or  yearly  rent-charge,  or  such  parts  of  the  same  as  shall  at 
any  time  bo  in  arrear.  And  also  to  limit  and  appoint  the  said 
hereditaments  and  premises,  or  such  part  or  parts  of  the  same  as 
shall  be  so  charged  with  such  annual  sum  or  yearly  rent-charge 
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WlLL8„ 

No.  XLI. 

Concise  Forms 

of  various  kinds 

of  Powers 

adapted  to 

Settlements  of 

Real  Estate. 

No  appointment 
to  take  effect 
unless  the 
person  making 
the  same  shall 
become  entitled 
to  the  possession 
of  the  premises. 


as  aforesaid,  for  any  term  or  terms  of  years  as  a  further  security 
for  the  payment  thereof,  and  all  expenses  occasioned  by  the  non- 
payment thereof;  but  so  nevertheless  that  such  terms  be  made  to 
cease  on  payment  of  the  said  annual  sum  or  yearly  rent-charge, 
and  all  expenses  occasioned  by  the  nonpayment  thereof. 

8.  Provided  also,  and  I  do  hereby  declare  that  no  such 
limitation  or  appointment  of  any  estate  or  rent-charge  in  pursuance 
of  the  aforesaid  power  shall  take  effect  in  possession,  unless  the 
person  executing  the  same  shall  herself  become  entitled  to,  and  be 
in  the  actual  possession  of,  the  said  hereditaments  and  premises 
hereinbefore  devised,  or  become  beneficially  entitled  to  the  rents 
and  profits  thereof,  or  until  after  the  decease  of  the  person 
exercising  such  power  of  appointment. 


Power  for  9.   PROVIDED    ALSO,   AND    I    DO    HEREBY    FURTHER   DIRECT 

orhTfaif to^^^'  ^^^  DECLARE,  that  it  shall  be  lawful  for  every  person  respec- 
grant  leases  at  tivcly,  being  a  tenant  for  life,  or  in  tail  male,(a)  or  in  tail,  for  the 
time  being  in  the  actual  possession  of  the  said  hereditaments  and 
premises  hereinbefore  devised,  or  beneficially  entitled  to  the  rents 
and  profits  thereof,  who  shall  have  attained  the  age  of  twenty-one 
years,  and  for  the  said  (trustees),  or  the  survivor  of  them,  his 
executors  or  administrators,  during  the  minority  of  any  such 
tenant  for  life,  or  in  tail  male,  or  in  tail,  by  any  deed  or  deeds, 
either  referring  or  not  referring  to  this  present  power,  to  appoint  by 
way  of  demise  or  lease,  all  or  any  part  of  the  said  hereditaments 
and  premises,  to  any  person  or  persons,  for  any  term  of  years  not 
exceeding  twenty-one  years  in  possession  and  not  in  reversion,  at 
the  best  yearly  rent  that  can  reasonably  be  obtained  for  the  same, 
and  without  taking  any  fine,  premium,  or  foregift  for  the  making 
thereof ;  and  so  that  there  be  contained  therein  a  clause  or  proviso 
for  re-entry  for  nonpayment  of  the  rent  thereby  to  be  reserved  for 
the  space  of  twenty-one  days  after  the  same  shall  become  due,  and 
so  that  the  lessee  or  lessees  shall  execute  the  said  lease,  or  a 
counterpart  thereof,  and  covenant  for  the  payment  of  the  rent 
thereby  to  be  reserved,  and  so  that  such  lessee  or  lessees  be  not 
made  dispunishable  for  waste. 


(a)  As  to  leases  by  tenants  in  tail,  see  Vol.  I.,  p.  518,  note  (6). 
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la   PsOnUED    ALWATI,    AHD    I    DO    RBSBBT    DIBECT    AMD         «1UA 
DBOLAEE,  that  it  alwll  be  lawful  lor  eyary  pcnoii  re«poctivoly,      ju  XLL 
being  a  tenant  for  life,  or  in  Uil  lualo,  or  in  tail  for  the  time  being  c^JH^^ 
in  the  actual  powBirion  of  the  said  borodiUroonUi  and  premitM  <^y|j^^** 
herainbefora  deviaed.  or  bencficiully  entitled  to   the  rcuta  and  ^titput  t» 
proAts  thereof,  who  hIiuU  Imve  attuinud  the  ago  uf  twenty -one    MmlMaimt^ 
yeara,  and  for  the  said  {trustees),  or  the  survivor  of  them,   hia  PowtTtTcnuit 
executors  or  administrators,  during  the  minority  of  any  such  tenant  ^"^Uimg  imam. 
for  life,  or  in  tail  male,  or  in  tail,  by  any  deed  or  deeds,  cither 
referring  or  not  referring  to  this  prc«out  power,  to  appoint  by  way 
of  demise  or  lease,  all  or  any  part  of  the  said  hereditaments  and 
premises,(6)  to  any  person  or  persons  who  shall  agree  to  build  upon 
or  improve  the  same,  for  any  term  of  years  not  exceeding  ninety-  nine 
years  absolute,  to  be  computed  from  the  making  thereof,  at  such  rents 
and  upon  such  terms  and  conditions  as  shall  be  thought  reasonable, 
and  without  taking  any  fine  or  foregift  for  the  making  thereof; 
and  so  that  the  lessee  or  lessees  execute  a  counterpart  thereof  and 
be  not  made  disponishable  for  waste. 

11.  And  I  OEREBT  AUTHORIZE  AND   EMPOWER  any  person  ?•*»«•  •?• 

^''H  work  niaciu 

who  by  this  my  will  shall  be  tenant  for  life,  or  in  tail  male,  or  in  end  u>  gnat 
tail  general,  in  the  actual  possession  of  the  said  hereditaments  and  ^"^  *'*^' 
premises  hereinbefore  devised,  or  beneficially  entitled  to  the  rents 
and  profits  thereof,  who  shall  have  attained  the  age  of  twenty-one 
years,  and  for  the  said  (trustees),  or  the  survivor  of  them,  his 
executors  or  administrators,  or  other  trustees  or  trustee  for  the  time 
being  of  this  my  will,  during  the  minority  of  any  such  tenant  for  life, 
or  in  tail  male,  or  in  tail,  to  open  any  mine  or  mines  in,  under. 


(A)  If  th«  power  is  to  be  f(\vtn  for  gnoHnff  leases  for  lives  or  for  jears 
determinable  on  Uv«a,  substitute  the  following  for  part  of  the  above  clause — 

••  as  have  been  usually  let  or  demised  on  leases  for  lives,  or  leases  f***^»*P«s» 

for  years  determinable  on  lives,  to  any  person  or  persons,  for  any  urhr  ymn, 

term  or  terms,  not  exceeding  three  lives  in  being,  in  possession  or  i,,^ 

in  reversion  ;  but  so  that  the  lessee  or  lessees  execute  such  lease, 

or  leases,  or  a  counteriiart  thereof,  and  such  leases  or  leases  contain 

a  covenant  on  the  part  of  the  lessee  or  lessees  for  payment  of  the 

rents  and  pcrfonnanoe  of  the  duties,  suits,  and  scnrioes  tberebj 

VOL.   II.  3  K 
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^^"^'       through  or  upon  any  part  of  the  said  hereditaments  and  premises, 

No.  XLI.      and  whether  any  part  of  such  premises  shall  or  shall  not  have  been 

Concise  Forms  previously  used  for  mining  purposes,  or  otherwise,  and  to  work  and 

oTTmcers     Carry  on  such  mines  in  such  manner  as  may  be  deemed  most  ex- 

adapted  to     pedicut  for  effectually  working  the  same  and  making  merchantable 

o€tll€Ttl€mS  Of 

Reed  Estate, 

respectively  reserved  ;  and  that  there  be  a  clause  or  proviso  of  entry 
for  nonpayment  of  the  rents  thereby  to  be  reserved,  and  that  the 
lessee  or  lessees  be  not  made  dispunishable  for  waste." 

If  the  power  is  to  renew  leases  for  lives  of  copyholds,  substitute  for  the  above 
clause — 

To  grant  leases,  « to  grant,  renew,  or  fill  up  any  leases  of  lives,  or  for  years  deter 

&c.,  held  by  -ii 

copy  of  court  minable  on  lives,  or  years  absolute,  of  any  tenements  holden  by 
copy  of  court  roll  of  any  manor  or  manors  hereinbefore  devised  as 
are  now,  or  at  the  time  of  my  decease,  or  at  the  time  of  the  same 
becoming  subject  to  the  uses  aforesaid,  may  be  out  and  subsisting 
upon  any  life  or  lives,  or  years  determinable  upon  any  life  or  lives  or 
for  years  absolute,  and  to  be  holden  according  to  the  custom  of  such 
manor  or  manors  respectively,  and  so  that  in  every  such  lease  or  leases 
there  be  reserved  the  old  and  accustomed  rents,  heriots  and  ser- 
vices, or  proportional  parts  thereof,  for  or  in  respect  of  the  tenements 
and  premises  so  to  be  granted,  renewed,  or  leased,  as  have  been 
heretofore  paid,  rendered  and  performed  in  respect  of  the  same." 

If  to  enfranchise  copyholders,  substitute  for  the  above  clause — 
To  enfranchise    «  qq  taking  such  fine  or  consideration  money  as  he  or  thev  shall 

copyholders.  ^  "  •' 

think  proper,  to  make  any  enfranchisement  of  any  copyhold  or  cus- 
tomary tenements,  lands  or  hereditaments  holden  by  copy  of  court 
roll  of  any  manor  or  manors  herein  mentioned  or  devised,  and  to  enter 
into  all  such  contracts,  conveyances,  and  assurances  as  may  be 
deemed  necessary  or  expedient  to  enable  the  persons  entitled  to 
such  copyhold  or  customary  tenements  or  hereditaments  to  hold 
and  enjoy  the  same,  and  all  rights,  privileges  and  appurtenances 
belonging  thereto,  as  and  for  an  estate  of  freehold  tenure,  freed 
from  all  customary  rents,  fines,  heriots,  duties,  suits,  services 
and  customs ;  and  also  freed  and  absolutely  discharged  from  the 
uses,  trusts,  powers  and  provisoes  hereinbefore  contained." 
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tte  OTM  and  rotnermU  nuaed  tlnrefrom }  and  alio  to  gnni  mining      Wua. 
■eMa  or  loaaea  of  anj  part  of  tbo  aaid  beraditauianta  and  preuiUat,     XaTiuj. 
or  lioeneat  to acmrck  for,  raita and  make  iB«dMHilaMe any oraa or  ctmtmrmm 
ninaiala  in,  under,  throughout,  or  upon  the  same,  for  »uch  teroi  or  Vy^ 
tarma  of  yaarc,  undar  aam  rBaertationa,  and  ufMn  luoh  tenna  and    mit^tid  «• 
oonditiona,  as  the  penoa  or  persona  for  the  time  being  entitled    aa^EMk. 
to  grant  such  mining  setts,  leases,  or  licaaoee,  in  exernse  of  this       ""'' 
present  power  and  autborit/,  sluUl  deem  reasonable  and  expedient* 

12.  Protidbd  always,  aitd  I  DO  msRBnr  dibbct  and  P««vt*tdi« 
DECLARE  that  it  shall  bo  hiwful  for  the  »aid  {trHttett\  or  the  sur- 
Tivor  of  them,  his  executors  or  administrators,  or  other  the  trustees 
or  trustee  for  the  time  being  of  this  my  will,  with  the  consent  in 
writing  of  the  |>eraon  or  persons  who,  by  virtue  of  the  limitations 
herein  contained,  shall  be  tenant  or  tenants  for  life^  or  in  tail  male, 
or  in  tail  in  |>oseeesion  of  the  said  hereditaments  and  premises  herein- 
before devised,  or  entitled  to  the  rents  and  profits  thereof,  and  who 
shall  have  attained  the  age  of  twenty-one  years,  to  dispose  of,  either 
by  way  of  absolute  sale,  or  in  exchange  for  other  lands  and  heredita- 
ments to  be  situate  in  EngUnd  or  Wales,  but  not  in  Ireland,  (c) 
all,  or  any  part  of  the  said  hereinbefore  devised  hereditaments  and 
premiaes  to  any  person  or  persons  whomsoever,  for  the  best  price 
or  prieoa,  or  equivalent  in  other  lands  and  hereditaments  to  be 
situate  as  aforesaid,  as  the  sud  (trustees)  or  the  survivor  of  them, 
his  executors  or  administrators,  or  other  my  sold  trustees  or  trustee 
for  the  time  being  shall  consider  reasonable. 

IS.   AHD  I  nERCBT  AUTHORIZE  AND  DIRECT  the  said  {truslees\  To  mok*  mm. 

and   the  survivor  of  them,   his  executors  or  administrators,  or 
other  the  trustees  or  trustee  for  the  time  being  of  this  my  will,  for 


{e)  SooMlbass  the  power  is  extended  so  fiu*  m  to  permit  eopjhold  or  lease- 
hold piMrisss  to  be  taken  io  eaohsnge ;  whenever  tbst  it  intended,  sdd  here 
M  follow*— 

"  of  freehold,  or  of  copyhold  or  customary  tenure,  or  held  upon  ^'^^^  ^  „ 
renewable  leaae  for  years,  or  lives,  or  years  determinable  upon  aMi  iwtiH 
lives,  or  for  an  abedate  unexpired  term  of  not  less  tlian  ninety-  ukM*ia**' 
nine  years.**  — k— — 

3    K    2 
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WtMA.       the  purpose  of  effecting  any  such  sale  or  exchange  as  aforesaid,  by 

No.  XLI.     any  deed  or  deeds  absolutely  to  revoke  and  make  void  all  and 

Concise  Forms  ©very  the  Said  uses,  trusts,  estates  and  pow^ers  (except  the  power 

of  mrwus  kinds  of  leasing)  which  shall  be  limited  concerning  any  of  the  said  here- 

adapud  to     ditamcnts  and  premises  hereinbefore  devised,  or  any  part  thereof; 

Seal  Estate,    and  by  the  same  or  any  other  deed  or  deeds  to  declare  or  appoint 

any  uses,  estates  or  trusts  of  the  same  hereditaments  and  premises, 

the  uses  and  trusts  of  which  shall  be  so  revoked  as  aforesaid,  and 

which  it  shall  be  deemed  necessary  or  expedient   to  direct   or 

appoint  in  order  to  effectuate  such  sale  or  sales  as  aforesaid. 


Power  to  give 
receipts. 


14.  And  I  do  hereby  direct  and  declare  that  the  receipt 
or  receipts  of  the  said  (trustees),  or  the  survivor  of  them,  his 
executors  or  administrators,  or  other  the  said  trustees  or  trustee 
for  the  time  being  of  this  my  will,  shall  be  an  effectual  discharge 
for  the  moneys  to  arise  from  such  sale  of  the  said  hereditaments 
and  premises  or  any  part  of  the  same,  or  to  be  received  by  way  of 
equality  of  exchange  as  aforesaid,  and  the  person  or  persons  paying 
the  same  shall  not  be  obliged  to  see  to  the  application  thereof,  or 
be  in  anywise  responsible  for  the  misapplication  or  nonapplication 
of  the  same. 


Trustee  to  15.    AnD    I     DO    HERERY    FURTHER    DIRECT   AND    DECLARE, 

invfist  T)urcQRS6- 

moneys,  or,        that  the  Said  {trustees),  or  the  survivor  of  them,  his  executors  or 
given^for  administrators,  or  other  my  said  trustees  or  trustee  for  the  time 

equality  of       being,  shall  invest  the  moneys  arising  from  such  sale  or  sales,  or  to 

exchange,  in  the  ^  ^ 

purchase  of  be  received  for  equality  of  exchange  as  aforesaid,  in  the  purchase 
of  freehold  lands  and  hereditaments  to  be  situate  in  England  or 
Wales,  but  not  in  Ireland ;  (d)  so  that  every  such  purchase  be 
made  at  the  request  and  by  the  drection  in  writing  of  the  person 
or  persons  for  the  time  being  entitled  under  the  limitations  herein 
contained,  to  the  actual  possession  or  to  the  rents  and  profits  of 


Variation 
where  the 
authority  to 
purchase 
comprises 
copyhold  and 
leasehold 
estates. 


(d)  If  the  authority  is  to  extend  to  the  purchase  of  copyhold  and  leasehold 
estates,  insert — 

"of  freehold,  or  of  copyhold  or  customary  tenure,  or  held  upon 
renewable  lease  for  lives,  or  years  determinable  on  lives,  or  for  any 
absolute  unexpired  term  of  not  less  than  ninety -nine  years," 
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the  Mul  dented  berediUuneiito  end  premieei^  in  oeee  the  auiie  be      Ww* 
■etiudlj  pnrehMid  end  eettled  to  the  neee  bereiiiefter  (finctad,  if    yTTif 
•oeh  pereoQ  er  penooe  ehall  be  of  the  AtU  age  of  twentj-ooe  cJ^^,^ 
jtMjt%\  but  if  auoh  peteoD  or  pefeoae  leepectively  •hall  be  ttnde,<<^— ^**** 
the  ege  of  tweDtj-ooe  yeen,  then  OTery  euoh  purcbaM  ahall  be    mttftai  <* 


nede  et  the  dieeretioa  of  my  «id  tnieteee  or  truatee  for  the  time  13  m^^f 


18.  AhD  I   DO  nBBEBT   PURTITER  DIKKCT  AND  DBCLABB,  UmU  UaAi  tafaa ia 

the  Mid  (trusteet)  or  the  survivor  of  them,  hU  execuUNm  or  edmi-  laMhwdlL  w 
nistntors,  or  other  the  trusteos  or  tnuteo  for  the  time  being  of  this  '^*^  *" 
nj  will,(r)  tfhall  settle  and  assure  the  said  hereditaments  and 
premiMt  to  to  be  purehaeed  aa  aforesaid,  or  cause  the  said  here- 
Aeaenta  and  preniaei  ao  given  in  lieu  of  or  in  exchange  for  the 
hewditementa  and  premiaea  to  be  exchanged  under  the  powers 
hereinbefore  cootmined,  or  either  of  them,  to  such  and  the  same 
upoo  such  and  the  aame  trusts,  and  with,  under  and  subject 


(•)  If  eopyholds  or  hawheldi  are  to  be  porehMed  or  taken  in  exchange, 
sobelitols  for  Iks  wmaiiMfar  of  the  above  claiue — 

"  shall  settle  and  assure  the  said  freehold,  copyhold,  or  customary  VukilM 
hereditaments  and  premises,  and  leasehold  estates  so  to  be  pur-  irLSSS* 


ohaaed  as  aforesaid,  or  cause  the  same  freehold,  copyhold  or  "*  — tbiriwi^ 
customary  hereditaments  and  premises  and  leasehold  estates 
respectively  to  be  given  in  lieu  of  or  in  exchange  for  the  here- 
ditaments and  premiaea  to  be  exchanged  under  the  powers  to  be 
hereinbefore  oootained,  to  such  and  the  same  uses,  upon  such  and 
the  nme  tnwta,  and  with,  under  and  subject  to  the  same  powers  and 
pcoTiaoea  aa  are  hereinbefore  limited  and  declared  of  and  concerning 
the  aaid  hereditaments  and  premiaea  hereinbefore  devised,  or  as 
aeer  thereto  as  the  different  tenures  and  qualities  of  the  respeo- 
tive  eatatea,  the  death  of  parties,  and  other  intervening  aocidenta 
will  then  permit ;  but  so  nevertheless  that  any  leasehold  estates  so 
to  be  purchased  or  taken  in  exchange  as  aforesaid,  shall  be  subject 
to  the  payment  of  all  finea,  and  ail  other  incidental  expenses  incurred 
en  each  renewal  of  every  lease  thereof,  which  I  hereby  direct  shall 
be  wholly  diaohaiged  oa(  of  the  rents  and  profits  of  the  same 
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Wills.       to  the  Bame  powers  and  provisoes  as  by  this  my  will  are  herein- 
No.  XLI.     before  limited  and  declared  of  and  concerning  the  said  lands  and 
Concise  Forms  hereditaments  hereinbefore  devised,  as  the  deaths  of  parties,  and 
of  various  kinds  Qther  intervening  circumstances  will  then  permit 

oj"  Powers  ° 

adapted  to 

^Sr/atet^      17.  And  I  do  hereby  moreover  direct  and  declare, 
,  that  until  an  eligible  purchase  can  be  found,  the  said  (trustees). 

Until  an  eligible  .  .  .    .  \  /» 

purchase  can  be  or  the  survivor  of  them,  his  executor  or  administrators,  or  other 
to  t«  ideated,  the  trustees  or  trustee  for  the  time  being  of  this  my  will,  shall 
invest  the  moneys  so  directed  to  be  laid  out  in  such  purchase  or 
purchases  as  aforesaid,  in  the  Bank  of  England,  or  upon  Govern- 
ment securities,  or  in  some  of  the  public  stocks  or  funds,  or  by 
way  of  mortgage  upon  sufficient  freehold,  copyhold  or  customary 
or  leasehold  estates,  to  be  situate  in  England  or  Wales,  but  not 
in  Ireland,  in  the  names  of  them  the  said  (trustees),  or  the  survivor 
of  them,  his  executors  or  administrators,  or  other  the  trustees  or 
trustee  for  the  time  being  of  this  my  will ;  and  with  full  power  and 
authority  to  alter,  vary  and  transpose  the  same  as  occasion  shall 
require,  and  do  and  shall  pay  the  interest,  dividends,  and  annual 
proceeds  arising  therefrom  to  the  person  or  persons  who  for  the 
time  being  would  be  entitled  to  the  rents  and  profits  of  the  lands, 
tenements,  hereditaments  and  premises  so  to  be  purchased  as 
aforesaid,  if  the  same  had  been  actually  purchased  and  settled 
pursuant  to  the  directions  of  this  my  will. 

Power  to  make  18.    PROVIDED     ALWAYS,    AND    I    DO     HEREBY    DIRECT    AND 

DECLARE,  that  it  shall  be  lawful  for  the  said  {trustees),  or  the 
survivor  of  them,  his  executors  or  administrators,  or  other  the 
trustees  or  trustee  for  the  time  being  of  this  my  will,  with  the 
consent  and  concurrence  of  the  person  or  persons  who  by  virtue  of 
the  limitations  hereinbefore  contained  shall  be  tenants  for  life,  or 
in  tail  male,  or  in  tail  in  possession  of  the  hereditaments  and 
premises  hereinbefore  devised,  or  entitled  to  the  rents  and  profits 
thereof,  who  shall  have  attained  the  age  of  twenty-one  years,  and 
for  the  said  {trustees),  or  the  survivor  of  them,  his  executors  or 
administrators,  or  other  my  said  trustees  or  trustee  during  the 
minority  of  any  such  tenant  for  life,  in  tail  male,  or  in  tail,  of  their 
or  his  own  proper  authority  to  make  partition  of  the  said  heredita- 
ments and  premises,  one  moiety  whereof  is  hereinbefore  devised. 


HOOIftM    OOVTBTAMOINa.  t71 

iBBiduiigpamuoaordivyQBofthttotiraCjof  UMfluaelMradite-      vnu. 
BMBto  ftad  prtrnhn,  or  uny  put  thereof.  .  AvD  for  the  pnrpoM  of    lunx 
oftoitag  luch  |wrtition  [oomrOfUB  pototr  to  revoke  mm.     AiJO  ctJ^, 


roetipt  elatue ;  directum /or  iMtttttwrnnt  ofwmu^M  rtoneodfor  tquaUty  <^'*"jl'"  *^** 
^f  fmiiiiim^  mmd  dm^imtim  ikmt  pmii\kamd  hinit  lAoff  fli  Mfffcrffo    «lv*rfto 
tkt  mam  mm  mm  hffmm  MmiUd,  mmd  thai  in  Ao  mtamUmt  tko  mom^  ^^f^'^^f 


•kmU  ht  imtmtid,  ui  tup.^  oUu«m  13,  \4,  15,  pp.  869,  87a] 

19.  An1>  my    will   18,  AND   1   DO  HBHBBT    AUTBOBIZB    AVDPWMrtoMhi 

partkiMif 

BMPOWKK    the    Mid  {tru$tee$\  and   the  Mirvivor  of  them,  hit  vmtMUi 
executora  or  adiuiuUtratore,  or  otlier  the  trustees  or  trustee  for  the  iiiiiniiwaritM 
tune  being  of  thu  my  will,  at  Aeir  or  hit  own  diaoretion,  during  ^jy*** 
the  miooritj  of  any  perMm  or  pereoiis  beneficially  entitled  to  any 
■B^Tided  aharee  in  any  of  the  real  eaUlee  hereinbefore  devieed,  to 
nake  partition  of  and  allot  the  tame  to  the  MTeral  aaid  deTiaeee 
thereof  in  eeveralty,  and  to  determine  the  value  of  the  aeveral 
aUotneata  without  the  aeeietinee  of  aurveyors  (unleee  my  aaid 
tmateee  or  tmttee  shall  deore  eooh  aieistance),  and  to  make  such 
allowances  for  equality  of  partition,  and  charge  the  same  by  way 
of  mortgage  of  any  such  ailotmcnt  or  allotments,  as  my  said 
tmsteee  or  trustee  for  the  time  beii^  may  think  fit. 

20.  AmD  MT  WUX    IB,   AXD    I    DO   UEREBT  AUTHOBIZE    AXVVvnt^t 

BMPOWBB  the  said  {trustee*),  and  the  survivor  of  them,  his  executors  fbr  tht 
or  administrators,  or  other  the  trustees  or  trustee  for  the  time  being  ^ 
of  these  presents,  with  the  consent  and  concurrence  of  tlie  person 
or  persons  who,  by  virtue  of  the  limitations  herein  contained,  shall 
be  tenant  for  life,  or  in  tail  mole,  or  in  tail  in  possession  of  the 
hereditaments  and  premises  hereinbefore  devised,  or  beneficially 
entitled  to  the  rents  and  profits  thereof,  who  ohali  have  attained 
the  age  of  twenty-one  years,  or  for  the  said  (tnutees)  or  the  survivor 
of  them,  Ida  executors  or  administrators,  or  other  my  said  trustees 
or  trustee,  daring  the  minority  of  any  such  teuant  for  life,  or 
tenant  in  tail  male,  or  in  tail,  of  their  or  hid  own  proi>er  authority, 
to  make  sale  and  absolutely  dispose  of  such  portion  of  the  said 
hereditamenU  and  premises  as  they  or  he  may  deem  neoeasaiy  for 
the  porfMses  hereinafler  mentioned,  and  to  enter  into  all  ioob  eon- 
tracts,  stipuUtions,  aeta,  deeds^  oonveyanees  and  aaaoraneea  ae  may 
be  required  for  the  perfecting  of  such  sale  or  sales,  and  to  give 
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Wills.       receipts  for  the  purchase  moneys,  which  shall  eflfectually  exonerate 
No.  XLI.    the  persons  paying  the  same  from  all  responsibility  with  respect 
Cond^orm,  ^^  ^^^  application  thereof. 

ofvariotts  hinds 
O I    Potc&f*s 

adapted  to        21.  And  for  the  purposc  of  perfecting  such  sales  or  sales,  I 

^Re^lTsIa^   ^^    HEBEBT    AUTHORIZE    AND    EMPOWER    the   (trustees),    Or  the 

-~~        survivor  of  them,  his   executors  or  administrators,  or  other  the 

To  revoke  uses, 

trustees  or  trustee  for  the  time  being  of  this  my  will,  to  revoke 

and  make  void  all  the  uses,  trusts,  estates  and  powers  which  shall 

be  limited  of  and  concerning  such  part  of  the  said  hereditaments 

and  premises  which  shall  be  so  sold  and  disposed  of  as  aforesaid, 

and  by  the  same  or  any  other  deed"  or  deeds  to  declare  and  appoint 

any  uses,  estates  or  trusts  of  the  same  hereditaments  and  premises 

which  may  be  deemed  necessary  or  expedient  for  the  purpose  of 

perfecting  such  sale  or  sales  as  aforesaid ;  and  do  and  shall,  after 

deducting  the  expenses  incurred  in  respect  of  such  sale  or  sales, 

apply  the  purchase  moneys  arising  therefrom,  or  a  sufficient  portion 

thereof,  in  the  discharge  of  any  incumbrances  which,  at  the  time 

of  my  decease,  may  affect  my  said  hereditaments  hereinbefore 

devised,  or  any  part  of  the  same ;  and,  after  discharging  all  such 

incumbrances  as  aforesaid,  in  case  there  shall  be  any  overplus 

moneys  remaining  undisposed  of  for  the  purposes  aforesaid,  THEN 

[insert  here  trust  to  invest  surplus  moneys  in  lands,  to  the  same 

uses  as  thereinbefore  limited,  and  that  until  an  eligible  purchase  can 

be  found,  the  purchase  moneys  shall  be  invested,   ut  sup,,   clauses 

13,  14,  15,  pp.  869,  870.] 

Power  for  22.   PROVIDED  ALWAYS,   AND   MY  WILL   IS,  AND  I  DO  HERE- 

tenants  for  life  i  •        i     n    i        t        p  i     n 

to  cut  down  BY  DIRECT  AND  DECLARE,  that  it  shall  be  lawiul  lor  every 
own  benefiu  ^  person  who,  by  virtue  of  this  my  will,  shall  be  tenant  for  life  in 
possession  of  the  said  hereditaments  and  premises  hereinbefore 
devised,  or  beneficially  entitled  to  the  rents  and  profits  thereof,(y) 
who  shall  be  of  the  full  age  of  twenty-one  years,  from  time  to 
time,  yearly  and  every  year,  to  fell,  cut  down,  sell  and  dispose  of 

(f)  If  the  consent  of  the  trustee  is  to  be  required,  insert — 
Where  ccnsent    « vvith  the  consent  in  writing  of  the  said  {trustees)  or  the  survivor 

of  trustees  is  i  i  •  i     •    • 

required.  of  them,  his  executors  or  administrators,  or  other  the  trustees  or 

trustee  for  the  time  being  of  this  my  will." 
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may  timber  or  oth^r  treet,  poUanb,  ooppioM^  and  midenroodt      ^^|u* 
(exoept  onuuMnUl  timber),  then  ttanding  or  growing  upon  th«     lU.  XU. 
nid  bereditM»ent«  and  preouMi,  or  any  part  thereof,  ai  (toQltiaive  cMbT/Ww 
of  bark)  will  not  exceed  the  annual  turn  or  value  of  £  ,  for  ^T/Cmv^ 

hie  own  nee  and  benefit  ^tSUl^^ 

S3.  Ahd  I  DO  B£REBT   FURTHKB  DiOLABE,  that   if  any  y^ZTL  *^ 
peraon  hereby  made  tenant  for  life  shall  fell,  cut  down,  sell  or  c«thig  aon 

tioWr  fai  MT 

diqMiee  of  all  and  erery  the  said  timber  trees,  pollards,  ooppioeei ««  ymt  biywd 
or  underwoodsfvy)  or  shall  in  any  one  year  fell  or  cut  down  a*yy.*j 
larger  quantity  tlieroof  tlun  will  amount  to  the  annual  sum  or  P^i  ^  "'"'*«• 
value  of  £  ,  then  all  and  every  such  felling  or  cutting  down 

or  exoem  shall  be  deemed  and  accounted  as  an  act  of  waste,  and 
the  person  or  penone  committing  the  same  shall  thereby  become 
liable  to  all  the  penalties  which  penone  committing  waste  are 
liable  to  at  law  or  in  equity. 

24.   PhOTIDSD     always,     and      I     DO     HXBEBT     FUBTBEB  Po«v  to  «il 

DIRECT  AMD  DECLARE,  that  it  shall  be  Uwful  for  every  person  t^  pvpna  «r 
hereby  made  tenant  for  life  of  my  said  hereditaments  and  pre-  Jj^Sf " 
mises  hereinbefore  devised,  or  beneficially  entitled  to  the  rents  and 
profits  thereof,  who  shall  be  of  the  full  age  of  twenty-one  years, 
with  the  consent  in  writing  of  the  said  {tnutees),  or  the  survivor 
of  them*  hie  executors  or  administrators,  or  other  the  trustees 
or  trustee  for  the  time  being  of  this  my  vnW,  and  for  such 
tmsteee  or  trustee,  at  their  or  his  own  discretion,  during  the 
minority  or  respective  minorities  of  any  person  or  persons  who 
by  virtue  of  this  my  will  shall  be  entitled  to  the  possession  of  the 
same  hereditaments  and  premises,  or  to  the  rents  and  profits 
thereof,  to  fell  and  cut  down  all  such  timber  and  other  trees 
then  standing  or  growing  in  or  upon  such  hereditaments  and 
premieei^wr  in  or  upon  any  part  thereof,  as  he  or  they  may  consider 
oeoeesary*  for  the  purpose  of  building,  rebuilding,  repairing  or 
amending  all  or  any  part  of  the  mansion  houee»  memnagefl^  turn 


(f)  Utha  eooMot  of  tbs  tvustcss  is  to  be  reqairtd,  ii 

**  without  such  consent  of  my  said  trustees  or  trustee  for  the  timt 
being  as  aforeeaid  ;** 
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Wills.       houses,  and  any  other  erections  and  buildings,  now  standing  or 

No.  XLI.     hereafter  to  be  erected  and  built  in  or  upon  any  part  of  the  said 

Concise  Forms  hereditaments  and  premises,  to  the  intent  that  all  and  every 

of  varims kinds  guch  crectious  and  buildings  as  aforesaid  may  from  time  to  time, 

of  Poicers  ^  "  "^     ^ 

adapted  to     and  at  all  times,  be  kept  in  good,  proper  substantial  and  tenantable 

Settlements  of 

Heal  Estate,    repair. 


Power  to  sell 
timber  for  the 
parpose  of 
repairs  and 
building. 


25.  And  I  do  hereby  further  authorize  and  empower 
the  person  or  persons  entrusted  with  this  present  power,  to  sell 
and  dispose  of  the  said  timber  which  shall  be  so  felled  or  cut  down 
as  aforesaid,  or  any  part  thereof,  as  he  or  they  may  think  proper, 
to  any  person  or  persons  who  shall  be  willing  to  purchase  the 
same,  and  to  apply  the  moneys  arising  from  such  sale  in  or  towards 
such  buildings,  rebuildings,  reparations  or  amendments  as  afore- 
said ;  AND  I  DO  hereby  MOREOVER  DECLARE,  that  if  the  Said 
timber  so  felled  and  cut  down,  or  the  moneys  so  arising  from  the 
sale  thereof  as  aforesaid,  shall  not  be  applied  in  or  towards  such 
buildings,  reparations  and  amendments,  then  such  felling  and 
cutting  down  shall  be  deemed  and  accounted  as  waste,  and  be 
punishable  accordingly.  Provided  nevertheless,  that  no 
purchaser  of  the  said  timber  shall  be  in  anywise  prejudiced  by 
the  misapplication  of  such  purchase-moneys,  or  be  in  anywise 
bound  to  see  to  the  application  thereof. 


Power  fOT 
trustees  to  cut 
down  timber 
during 

minorities,  for 
the  purpose  of 
discharging 
incumbrances. 


Any  surplus 
moneys  to  be 
invested  in 
lands  to  be 
settled  to  the 
prior  uses. 


26.  Provided  always,  and  I  do  hereby  further  direct 
AND  DECLARE,  that  it  shall  be  lawful  for  the  said  {trustees),  and 
the  survivor  of  them,  his  executors  or  administrators,  during  the 
minority  or  respective  minorities  of  any  person  or  persons  who, 
by  virtue  of  the  limitations  herein  contained,  shall  be  entitled  to 
the  said  hereditaments  and  premises  hereinbefore  devised  for  an 
estate  for  life,  or  in  tail  male  or  in  tail,  to  fell  and  cut  down  any 
timber  and  other  trees,  pollards,  coppices  and  underwoods  then 
standing  or  growing  in  or  upon  the  said  hereditaments  and  pre- 
mises, or  any  part  thereof,  as  shall  be  of  sufficient  growth  and 
maturity,  or  in  a  state  of  decay,  or  which  ought  to  be  cut  down 
for  the  improvement  of  timber  or  other  trees,  and  to  sell  and 
dispose  of  such  timber  so  felled  and  cut  down  as  aforesaid  for  the 
best  price  that  can  be  reasonably  obtained  for  the  same,  and  shall 
apply  the  proceeds  of  such  sale  in  discharge  of  any  incumbrances 


•n 

winob,  fti  Ut9  luM  «f  ay  imm,  ihall  or  tmy  alfoot  my  aakl 
kndt  Mid  liMwiHamMti  Iwniabtfera  defiMd,  or  Any  p«ft  tlMrooi; 
aad  to  by  out  and  invMt  Uto  eurplui  taomy  in  the  poNhato  of 
Hf06hold(A)  herodiummts  and  premkot,  to  be  ntuate  in  EnghuMi  ^ 
or  Wiloi,  bat  Dot  IB  Irehind ;  Mid  ahall  oonrej,  eettle  Mid  tmtn, 
or  oMMO  to  be  eoovojed,  eettled  Mid  Mwred,  the  Mid  baivdit*- 
mente  and  premieea  to  to  be  pnrehMed,  to  euch  and  the  Mme  iiMe» 
upon  tuoh  and  the  same  trust«,  and  with,  under  and  fubject  to 
•ooh  Mid  the  Mine  powen,  proviaoea,  ohaigeiy  deekunitiooa  mmI 
■grtementa  at  by  thia  my  will  are  expreaaed  and  eontained  oon- 
oeming  my  eaid  lands  and  hereditaments  hereinbefore  devised,  or 
as  near  thereto  as  the  death  of  parties  and  other  circumstances  will 
then  permit  [Add  oImms  for  immtmenl  until  an  eligible  purrham 
«aa  U  fntndt  ut  miiey  ckaae  17,  p.  872.] 

87.  Pbovided  also,  amd  I  do  herbbt  autbobizb  and  ''«*f  ^ 


(A)  If  Um  power  to  porehsse  is  to  include  copjhold*  and  leasehold  premises, 
sulMtttute  for  Um  renuundsr  of  the  abuve  cUu«e — 

"  or  oopjbold  or  customary  hereditaments  and  premises,  or  upon 
renewable  leasee  for  years  or  lives,  or  years  determinable  upon 
lirea,  or  for  an  absolute  unexpired  term  of  not  less  than  ninety 
years,  such  premises  to  be  situate  in  England  or  Wales,  but  not  in 
Ireland;  and  shall  convey,  settle  and  assure,  or  cause  to  be 
conveyed,  settled  and  assured,  the  said  freehold,  copyhold  or 
customary  hereditaments  and  premises,  and  leasehold  estates  so  to 
be  porohaMd  m  af<Hre8aid,  to  such  and  the  same  uses,  upon  such  and 
the  aame  tmata,  and  with,  under  aud  subject  to  the  same  powers, 
provisoes,  charges,  declarations  and  agreements  as  are  hereinbefore 
limited  and  declared  of  and  concerning  the  said  hereditaments  and 
prcmitM  hereinbefore  devised,  or  as  near  thereto  as  the  different 
tenurei  and  qoalitiea  of  the  respective  properties,  the  death  of 
parties, and  other  intervening  circumstances  will  then  permit:  but  so, 
nevertheleae,  that  any  leasehold  eatates  which  shall  be  so  purchased 
as  aforeMJd  ihall  be  subject  to  the  payment  of  all  fines  and  other 
incidental  ezpMiaei  incurred  in  each  renewal  of  any  lease  thereof, 
which  I  hereby  direct  shall  be  wholly  discharged  out  of  the  rent* 
and  profits  of  the  aame  premiaea.*' 


87^  CONCISE    PRECEDENTS  IN 

Wills.      EMPOWER  the  trustees  or  trustee  for  the  time  being  of  this  my 

No.  XLI.     will,  from  time  to  time,  or  at  any  time  during  the  continuance  of 

ConciseFortns  *^^  trusts  hereby  declared,  at  their  or  his  own  discretion,  to  appoint 

of  various  kinds  stewards,  bailiffs,  agents  or  receivers,  for  the  purpose  of  aiding  and 

o/"  Powers  .  ,  .  . 

adapted  to  assisting  my  said  trustees  or  trustee  in  carrymg  out  the  execution 

EeapEsta^  of  such  trusts ;  and  to  allow  such  stewards,  bailiffs,  agents  or  re- 

~  ceivers  such  salaries  or  other  compensation  for  their  services  as  my 

bailiffs,  agents  gaid  trustees  may  consider  proper,  and  also  with  power  to  revoke 

and  receivers.  .  ,  .  ,  i  .    i    n  i 

such  appointments  whenever  they  or  he  may  think  nt  so  to  do. 


ooxTiTASonro. 


87f 


Ko.  XLir. 


WILL.  LIMITING  LEGAL  BflTATBS  TO  BACH  OP  TB8TAT0V8 
SONS  SUCCESSIVELY  FOR  UPE,  WITH  LEGAL  REMAINDEB8 
TO  THEIR  FIRST  AND  OTHER  SONS  IN  TAIL  GENERAL.  WITH 
REMAINDER  TO  TRUSTEES  DURING  THE  LIFE  OF  EACH  OF 
TESTATOR'S  DAUGHTERS  SUCCF^SSIVELY.  UPON  TRUST  FOR 
HER  SEPARATE  USE.  WITH  LEGAL  REMAINDERS  TO  THE 
FIRST  AND  OTHER  SONS  OF  DAUGHTERS  IN  TAIL  GENERAL, 
WITH  THE  ULTIMATE  REMAINDER  TO  TESTATOR'S  OWN 
RIGHT  HEIRS.  («) 


I.  Dtvinto 

t.  To  IIm  OM  of  Mcb  of  tcatetor'f 
itrcly  fcNT  lifb. 


3.  To 


to  pwoarve  oontinyent 


4.  To  Um  om  of  first  and  other  tent 
in  tail  geocrml. 


5.  To  the  use  of  trastoes  darioff  the 

lifeofeeehoflBiteloi'edei^ihtwi, 
upon  twMt  to  ptMwre  eoottagiat 
remaioden,  and  for  her  aeporato 

OM. 

6.  To  the  ose  of  firvt  and  other  aoni 

of  daufibter  in  tail  general. 

7.  Ultimate    limitatioo  to    testator's 

right  heirs. 


[Commence  wm,  ut  anu,  Na  L,  olaose  1»  p.  632.] 


(d)  Aa  estate  tail  is  dialinfraisbable  from  a  fee  simple  ertite  by  being  limit«d  Eiial«tdl.lNV 
to  the  lineal  dsenmdeiita  only,   to  the  utter  exclosioo  of  all  edleteral  heirs,  ihili^iiiiilli 
Estates  tail  are  either  geoenl  er  speeiaL    An  esUte  tail  general,  is  where  lands  ft«si  m»atm  In 
are  hmited  to  a  man  and  the  hetn  of  bis  bodr,  in  which  case  all  his  issoe,  and  ^  iiBfl*> 

bj  whatsTsr  maniage.  will  beoome  entitled  m  the  sooosssive  oidsr  by  wbieh  A#.k> i 

estates  taU  ate  deeorodible.  An  eetato  taU  special,  is  wb«e  thmmUL'tm^mAai^T'T^ 
eaibfaoiog  all  the  IioeaJ  heirs,  is  restained  to  certain  spedAed  hefan,  of  tbeZtatfZtalL 
dooeePs  body  ;  as,  if  Undt  siv  given  to  s  man  and  the  heirs  of  Ua  body,  by  soao 
naftiealar  vooMa,  as  has  then  pneent  wife  for  inelanoe.  in  wUoh  ease  no  keoe 
birteMliaaebaUbe  WfrnAmwA  between  then,  wiU  be  eapable  of  inberttiMi; 
dilirimllMnllDnftoaiaaMliiletaUMaeral.  under  wbieh.  bow  often  eoever 
•ueh  donee  in  taU  ie  ■■rrisd.  Us  ieeoe  in  geosial,  fav  all  and  ofeiT  eneb  Mr- 
riage.  fa,  in  sncwasin  order,  eapable  of  iohertting  the  estate  ptr  /bnnen  dmdt 
(Uti.  U,  1&;  a  Bla.Com.  lia,  lis.) 


880  CONCISE   PRECEDENTS   IN 

Wills.  1.   I   GIVE   AND    DEVISE,    ALL,    &C.    [DESCRIBE  parcels],    with 

No.  XLii.    their  appurtenances,  to  the  uses  hereinafter  declared  (that  is  to  say). 

Will,  limiting    ^ 

Legal  Estates  ~~~~~ 

to  each  of  .         . 

Testator's  Sons       Estates  in  tail  general,  and  special  tail,  are  further  diversified  by  the  dis- 
succetsively     tinction  of  sexes  in  such  entails  ;  both  of  them  may  be  either  in  tail  male  or  in 
for  Lives,  cfc.   tail  female  ;  though  limitations  in  tail  female  very  rarely  occur  in  actual  practice. 

,      If  the  limitation  be  to  the  heirs  male  or  female  of  his  body  without  mentioning 

Devise  to  uses,    by  any  particular  woman,  this  is  an  estate  tail  male  or  tail  female  general;  but 

'         if  the  heirs  male  or  female  of  his  body  are  to  be  begotten  on  any  particular 

*'^^**®?  **'l        woman,  then  it  would  be  an  estate  in  tail  male,  or  tail  female  special, 
subdivided  into       j^  ^he  case  of  an  entail  male,  the  heirs  female  can  never  inherit,  nor  any 
male^and  t*il      '^^"^^'^  f™™  *^6m  ;    nor  ^  converso,  the  heirs  male  in  case  of  a  gift  in  tail 
female.  female.     Thus,  if  the  donee  in  tail  male  hath  a  daughter,  who  dies  leaving  a  son, 

such  grandson  in  this  case  cannot  inherit  the  estate  tail ;  for  he  cannot  deduce 
Rales  as  to  the  his  descent  wholly  by  heirs  male:  (Co.  Litt.  24;  2  Bla.  Com.  113.)  And  as 
inheritance,  in  the  heir  male  must  convey  his  descent  wholly  by  males,  so  must  the  heir  female 
case  of  estates  wholly  by  females.  And  therefore,  if  a  man  hath  two  estates  tail,  one  in  tail  male 
in  tail  male  and  an(j  tjjg  other  in  tail  female,  and  he  hath  issue  a  daughter,  which  hath  issue  a 
tail  emae.  g^^,^  ^j^jg  grandson  can  succeed  to  neither  of  the  estates;  for  he  cannot  convey 
his  descent  wholly  either  in  the  male,  or  in  the  female  line  :  (Co.  Litt.  25  ;  2  Bla. 
Com.  113.) 
What  words  As  the  word  "  heirs  "  is  necessary  to  create  an  estate  in  fee  simple,  so  the 

necessary  to  word  "  body  "  or  some  other  words  of  procreation  are  essential  to  the  creation 
CTea  0  an  estate  p£  ^^j  gg^a^e  t^il,  in  order  to  demonstrate  to  what  particular  kind  of  heirs  the 
inheritance  is  to  descend.  If,  therefore,  the  words  of  inheritance  or  the  words 
of  procreation  be  omitted,  where  an  entail  is  to  be  created  by  a  deed,  although 
the  other  words  be  inserted  in  it,  this  will  not  constitute  an  estate  tail.  As  if 
the  grant  be  to  a  man  and  the  issue  of  his  body,  to  a  man  and  his  seed,  to  a  man 
and  his  children,  or  offspring,  all  these  confer  no  more  than  a  mere  life  estate, 
the  words  of  inheritance  (his  heirs)  being  wanting.  So,  on  the  other  hand,  a 
limitation  by  deed  to  a  man  and  his  heirs  male  or  female,  is  an  estate  in  fee 
simple,  and  not  in  fee  tail ;  for  there  are  no  words  to  ascertain  the  body  out  of 
which  they  shall  issue.  But  in  wills,  the  courts,  in  order  to  carry  out  the  tes- 
tator's intent,  have  allowed  a  more  liberal  construction  than  in  the  case  of  a 
deed,  and  have,  where  the  intent  has  been  clear  and  manifest,  allowed  other 
words  to  supply  the  regular  words  of  limitation  which  are  essential  to  the 
creation  of  an  estate  tail  in  a  deed ;  and  hence  it  is,  that  the  same  expressions 
which  in  a  deed  would  have  created  an  estate  in  fee  simple,  or  a  mere  life  estate, 
may  either  be  cut  down  or  be  enlarged  into  an  estate  tail,  where,  from  the 
general  context  of  the  will,  it  appears  that  such  was  the  testator's  manifest  in- 
tention. Thus,  as  we  have  just  before  noticed,  although  a  grant  by  deed  to  a 
man  and  his  heirs  male,  if  contained  in  a  deed,  would  have  passed  an  estate  in 
fee  simple,  yet  the  same  expressions,  when  inserted  in  a  will,  would  pass  an  estate 
tail  only  :  (Baiter  v.  Wall,  1  Eq.  Ca.  Abr.  2 J 4;  S.  C,  1  Lord  Raym.  185  ;  Lord 
Ossulton^s  case,  3  Salk.  336;  Doe  d.  Earl  of  Lindsey  v.  Collier,  11  East,  548  ; 
Doe  d.  Tremewan  v.  Permewan,  3  Per.  &  Dav.  320 :  and  see  Co.  Litt.  9,  27 ; 
2  Bla.  Com.  114 ;  1  Prest.  Estates,  526 ;  1  Hughes  Pract.  Sales,  350,  2nd  edit.) 
The  word  "  issue"  also  "  seed,"  "  children"  or  "  offspring,"  all  of  which  we 
have  just  before  alluded  to  as  being  incapable  of  extending  the  interest  of  the 
grantee  under  a  deed  of  conveyance  beyond  his  life  estate,  may,  nevertheless, 
where  a  testator  has  annexed  such  expressions  to  those  terms  as  to  show  that  he 
designed  to  use  them,  in  their  collective  sense,  and  as  descriptive  of  the  "  heirs 
of  his  body,"  receive  that  construction,  and  be  treated  as  words  of  limitation, 
although,  in  their  ordinary  acceptation,  they  would  be  considered  as  descriptive 
of  the  persons  filling  those  characters,  and  as  such,  would  be  mere  words  of 
purchase. 
What  terms  A  devise  "  to  a  man  and  his  seed,"    it  is  quite  clear,  without  any  other  aid 

will  snpply  the   from  the  context,  would  be  sufficient  to  create  an  estate  tail  (2  Bla.  Com.  114)  ; 


MODIBIf  OOirVBYANOIWO.  Ml 

S.  To  TOB  oni  of  Mflb  of  mj  mm  HiQOfliiiToljr  doriqf  Uf      vat* 
life,  MOimling  to  the  priority  of  bit  reepoetive  birth ;  and  aIUt    iu.  xui. 


•■wMMdMadwiM  **to»aMiMMlbkipiMt«til7t'' (II.  Blaelut.447.)  The  r^^Jhi 
voH  **<«••.''  alvo,  ■■  w  btlbii  iMMvkMl.  when  uted  in  •  ooUi^ive  tente,  will  tmmmimkf 
•Im  b«  eoaaldnvd  m  ■jBoejfOM  wMh  "  bcin  of  Um  bodv ;"  but  altliougb  Um  >^  ^^""i  #■ 
««id  **u0M^*'  «b«B  wad  ia  »  eollMlive  noM.  i*  a  word  of  limtuiioii.  it  is,  '  . 
iiiiwIbriiM.  «r IM  ilHiiwiMti  ■MMitM Umb  th«  ww«b  "  hrin  of  tb«  bodj.**  T«tb>iM  tf 
tb«  hMMT Miv BMfB  toebnieal  Uvom  adfliintaii  of  b«l  OM  inmoinK.  wburw  !*T*^ 
tk*  MMil  ••  kMa  **  M  flkDAbla  of  mora,    la  tb«  aliMM*  dt  ^bau.  it  U  uMd  both i_i_  «. 


Mug  BMfB  toebnieal  UHtM 

I  ««id  ••  |«M  "  it  eapable  of  mors,    la  tb«  atiMc  dt  iomu^  it  U  uaad  ....^ 

M  ifOoq^moM  with  ebildren.  knd  m  deaeriptiv*  of  d— oandanli  of  ororj  doRno ;  ju^     '^ 

Mid,  nalwilbsUnciing  the  latter  might  b«  it«  prm& /acit  OMMiinK,  j«(  tbo         

■Ihiiilliii  show  tbiu  It  will  jrtdd  to  tbe  intoatioa  of  tbo  toatelor,  to  bo  nollootod  pUe*  ^iha 

I  Ibe  will,  and  thrrrforr  it  roqoino  a  koo  dvMMMlnUivo  eoBtoxt  to  tbov  nnkr  ««d» 
iMoMioa  tboo  tbo  toobniaol  oipmoioni  **  bom  of  tbo  bodv  "  would  do  t  of  IWiatfM. 
{Ltm  V.  Mtmitf,  1  Yoo.  k  CoU.  ftS9.)  Wboo  tbo  word  **iaM«'^bM  booD  ooo-  Im»,  «k«o 
•traodooowordof  pooebm,  il  boo  frntnUj  booa  wbwo  ospkootoiy  waida««rd«f 
hkw  riiown  tbot  tbo  iMMor  aoMt  to  aoo  tbo  torai  ia  tbo  aaiae  aoaoo  to  BateMka,  «i 


cbOdNa.ooat.'*  te^  latboordinai]riifBiaeotioaoftbowt«iao.  Tbotdbn.  wb«  of 
ifolMloliii  ■MOto  dirlntn  "A.  furlifo,  wilb  ■oiaoiadw  to  tbo  koao  of  hk  pvabaM. 
bodf.**  wbieb  iluMltaff  aloae  would  bo  odBMeat  to  pooo  oa  oolato  tail  (Kimf  w. 
M*maf.  1  Veotr.  325.  S3S ;  S.  C^  3  Lev.  &!».  61 ;  Tof  lor  v.  Thghr,  Cro.  Elis.  742 : 
bkmm  V.  Wtirk,  1  Eq.  Go.  Abr.  1»4.  pL  U).  aod  woo  ■ilotwards  to  go  od  and 
iloto  •'  Iho  alnaot  of  rtinh  ooaa  to  bo  paofrrred  to  tho  youafor."  thete  lubaeuoent 
voado  oroald  ospboi  tbo  iaooe  to  maoa  aoiu,  aod  no  aion^  aod  thus  cut  uowo 
tbo  iapoat  of  rspioaaioaa  wbieb  would  prorioaaly  bare  ooofrrrad  an  eatoto  tail, 
to  aMaa  aad  pooo  ao  oioiv  tban  a  oMte  lifo  iatafaat.  Upoo  tbe  like  rule  of  oon- 
iliutitiua,  a  oovioo  opoo  tiaat  to  tiaaahr  oao  laoicty  to  tbe  iaaoe  of  S.,  to  be 
poid  to  thoto  at  tboir  roipeetiTO  agea  of  twea^«oae  yean,  aod  if  one  child,  then 
to  aaob  oao  obild*  fer  bia,  her  or  their  beoeflt,  would  reatriot  tbe  word  **  i*M*  ** 
to  OMOB  abidraa  oalj :  {Carter  r.  BtmtaiU  i  Bear.  551 ;  aeealao  Kj^eo  r.CowIm, 
Lloyd  4  Goold.  lo;  -MmekM  v.  fTao^.  D  Sim.  4  ;  Pnem  r.  Osborm,  1 1  th. 
143 ;  I  Ilugbes  Fniet.  Solea,  351»  Sad  edit.)  Geocrally  apeaking,  however,  tbe 
wood  **  ••••»**  will  bo  ooaotraed  oo  a  word  of  lioiitauoo,  aod.  notwitbataadinn 
tbara  oi«  aooM  doeiotooo  to  tbo  oootrarj.  tbo  weifriit  of  authority  ia  dceidodlj  ia 
>  of  tbo  uoMOtiuetioB  tbot  woido  of  oaporadood  limitatioo,  oagraftod  on  tbe 
I  la  Iha  iaoao.  aad  evoo  daooribing  a  aodo  of  deaoeat  iaoonoifltent  with 
to  tbo  annoiiiir  (aa  a  doviae  to  A.  for  life,  with  remainder  to  tbe  iaauo 
of  bio  bodgr*  oad  tbeir  beira  for  erer).  will  be  inaulBcient  to  eoarctl  tbo 
inao  iato  pwebaaara.  Tbe  leading  authohtiea  in  aupport  of  thia  ooaatroetion 
aia,  8kam  r.  Wtifk(\  Eq.  Ca.  Abr.  184.  pi.  28 ;  S.  C.  2  Stra.  798)  ;  Dodaom  r. 
Omw  (S  Wilo.  322 ;  S.  a.  WUm.  272)  :  Kimg  r.  Bmrckell  (1  Ed.  424) ;  Demm  d. 
WM  r.  IWyUy  (5  T.  R.  t99) ;  Frmtk  v.  67oom  (3  Eaai.  &44)  :  Hodsom  r.  Merut 
(9  Pri.  ftS9);  Mfimy  r.  »U§§  (1  Mer.  654) ;  Tai*  v.  Oatk*  (1  Ueav.  100)  ; 
oppoaod  to  it  aio  Luifdjoaloo  r.  Kime  (I  Salk.  324 ;  S.  C  2  U>rd  Rarm.  203) ; 
JbrUoaae  t.  WdU  (I  Bq.  Ga.  Abr.  164.  pi.  37) ;  Dot  d,  Cooptr  r.  CoUi*  (4  T. 
K.  294) ;  Oar  d.  Hooy  ▼.  BmnmU  (6  T.  K.  30)  ;  8.  C.  amh.  uotm.  BmntmU  r. 
Dnm  (I  Boo.  k  PaU.  316):  Doe  d.  GUmtm  r.  Blotf  (4  Eaat,  313);  Lao*  v. 
Mmltf  (1  Yoa.  k  CoU.  669.) 

Witb  loopool  to  tbo  taapoaiof  tboworda  **  children,  aona,"  &&,  although  tbooa  ChiUrM,  awi. 
wordo,  ia  tbo  aaaal  aad  ordiaoiy  ooaao.  ova  ooaaidoiod  aa  votdo  of  yurrhooab  4Uu,  vtoa 
yei  abaaoyaa  tbow  ia  a  moaifcot  fartaat  tbot  tbey  aball  take  aador  tbo  wUl,  wbiob  wamid  aa 
mi»t  altogether  fail  onleaa  tbey  ean  take  tbiough  tbeir  parent,  in  tbot  oaoo  **''■  ^ 
either  the  words  "  children  "  or  "  aona  "  may  bo  oooolvuad  in  tbe  aome  aeoao  aa 
tbo  tonaa  **  bain  of  tbo  bo^j,"  oad  tbea,  providod  tbo  paraat  takea  a  piooodi«g 
ootolo  of  ftoabald,  aaWat  «iib  tbal  ortalob  wiU  voot  tbo  inhehtanoo  ia  kte 
oader  tho  rait  hi  ftaify*o  eoai^  a  mAjttit  apoo  wbiob  I  aball abortly  bare  toi 
aome  Autbori  ' 
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CONCISE   PRECEDENTS   IN 


Wills.      the  determination  of  the  estate  of  each  son  by  any  means  in  his 
Np.  xlii.     lifetime. 


may  be 
construed  as  a 
word  of 

limitation,  if  the 
children  can 


constmed  as  a 
word  of 
limitation. 


Will,  limiting ^ 

Legal  Estates 

to  each  of 
Testator's  Sons      But  the  word  "  children  "  will  only  be  treated  as  a  word  of  limitation  when 
successively     they  can  take  in  no  other  way.     Hence  a  devise  to  "  A.  and  her  children,"  if  A. 
for  Lives,  fc.   had  any  children  at  the  time  of  the  devise,  will  vest  a  joint  estate  both  in  parent 
_.  and  children  as  purchasers ;    but  if  A.  had  no  children  at  the  time  of  such 

"childr™  "  ■  devise,  he  will  then  take  an  estate  tail,  in  order  to  let  in  the  limitations  in  favour 
its  ordinary  ^^  *^®  children ;  the  latter  of  whom  would  otherwise  have  been  debarred  from 
sense  a  word  of  ^^^  benefit  under  the  will,  for  they  could  not  have  taken  as  immediate  devisees, 
purchase,  but  "°*  being  in  existence,  nor  by  way  of  remainder,  the  devise  being,  in  express 
terms,  immediate  to  A.  and  his  children  :  (Wildes  case,  6  Rep.  17  ;  Bendl.  30; 
Bulstr.  219  ;  Davie  v.  Stephens,  Doug.  321 ;  Seale  v.  Barters,  2  Bos.  &  Pull. 
485  ;  1  Hughes  Pract.  Sales,  352,  2nd  edit.) 

The  word  "  son"  or  "  sons,"  although,  generally  speaking,  a  word  of  purchase, 
may,  nevertheless,  when  used  collectively,  with  a  view  of  embracing  the  whole 
take  in  no  other  class,  and  not  as  a  strict  literal  description  of  them  in  their  ordinary  character, 
^*^'  become  a  word  of  limitation,  and  thus  bring  a  preceding  estate  of  freehold 

"Son,"  when      within  the  rule  in  SAe/Zey's  case.     As,  where  lands  are  limited  to  A.  generally, 
and  "  if  he  shall  die  without  having  a  son  or  sons,"  the  lands  shall  remain  over, 
in  which  case  the  word  "son"  will  be  taken  as  nomen  collectivum,  and  synonymous 
with  the  words  "  heirs  male  of  the  body,"  and  thus  vest  an  estate  tail  in  A.  : 
(Byfield's  case,  cited  by  Hale,  C.  J.,  in  King  v.  Melling,  1  Ventr.  231 ;  Milliner 
V.  Robinson,  1  Moor.  682 ;   Wild  v.  Lewis,  1  Atk.  432 ;  Robinson  v.  Robinson, 
1  Bur.  38 ;  Doe  v.  Mulgrave,  5  T.  R.  323 ;  Hellish  v.  Hellish,  2  B.  &  C.  520 ; 
Garrod  v.  Garrod,  2  B.  &  Ad.  8 ;  Doe  dem.  Jones  v.  Davies,  4  B.  &  Ad.  43  ; 
Raggett  v.  Beatty,  2  Moo.  &  Pay.  612  ;  Doe  dem.  Burrin  v.  Charlton,  1  Man.  & 
Gr.  426  ;  S.  C,  1  Scott,  290.)  But  if,  after  devising  to  A.  for  life,  with  remainder 
to  his  sons  or  daughters  generally,  or  for  life,  or  in  tail,  there  is  a  devise  over  in 
default  of  issue  of  A.,  then  the  term  "  issue  "  will  be  construed  to  mean  the  same 
kind  of  issue  as  before  described,  and  confine  the  word  "  sons  "  to  its  strict  literal 
import:  {Doe  dem-  Buddon  v.  Page,  3  T.  R.  87  ;  Doe  dem.  Phipps  v.  Mulgrave, 
5  ib.  230 ;  see  also  Bamjield  v.  Popham,  1  P.  Wms.  54 ;  Ginger  dem.  White  v. 
White,  Willes,  348  ;  Comberbatch  v.  Perry,  1  P.  Wms.  484 ;  Rex  v.  Marquis  of 
Stafford,  7  East,  521;  Foster  v.  Romney,  11  East,  594;  Tooley  v.  Gunnis,  4 
Taunt.  313;  Doe  d.  Liversage  v.  Vaughan,  5  B.  &  A.  646.)   Yet,  if  the  testator 
instead  of  running  through  the  whole  line  of  A.'s  sons,  had  stopped  short  at 
some  particular  point  in  the  enumeration,  and  had  then  inserted  the  limitation 
over  in  default  or  failure  of  issue,  A.  would  have  taken  an  estate  for  life,  with 
remainder  to  his  first  or  other  sons,  either  for  life,  or  in  tail,  accordingly  as  their 
estates  were  limited  to  them,    with  remainder    to  A.  in  tail    by  implication : 
(hangley  v.  Baldwin,  1  P.  Wms.  753,  n.  ;  Attorney -General  v.  Sutton,  1  P.  Wms. 
753 ;  Bobinson  v.  Robinson,  1  Burr.  38 ;  Doe  dem.  Bean  v.  Halley,  5  T.  R.  5.) 
This  construction  is,  however,  only  applicable  to  such  wills  as  were  made  pre- 
viously to   the  year  1838,   for,    under  the  Wills  Act  (1  Vict.  c.  26),  words 
importing  a  failure  of  issue  are  to  be  construed  to  mean  a  failure  of  issue  at  the 
time  of  the  testator's  death,  and  not  to  import  an  indefinite  failure  of  issue ; 
consequently,  as  to  wills  made  subsequently  to  the  above-mentioned  period,  a 
devise  to  A.  for  life,  with  remainder  to  his  first  and  other  sons,  whether  including 
the  whole,  or  stopping  short  at  a  definite  number,  with  a  limitation  over  in 
default  of  issue,  will  be  restrained  to  the  sons,  and  will  not  enlarge  the  estate 
of  their  parent,  who  will  take  simply  a  life  estate,  with  remainder  to  his  sons  as 
purchasers. 
When  *°  «""®       Previously  also  to  the  Wills  Act  coming  into  operation,  a  devise  to  a  third 
he   ^'^^  d  l*''^  P*rty,  in  case  a  person  who  was  the  testator's  heir-at-law  died  without  issue,  or 
implication  by     without  heirs,    would  have  raised  an  estate  tail  by  implication  in  such  heir, 
means  of  a         without  any  direct  terms  of  devise  to  him  whatever  :  (Dy.  330  ;  Walter  v.  Drew, 
limitation  over.   Com.  372 ;  Goodridge  v.  Goodridge,  Willes,  360.      But  this  doctrine  had  no 
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S.  To  rni  usi  of  (irmttm»  to  prmtrvt  mrnHn^nt  rtwmimhrt)      Wiuju 
and  their  hein  during  the  lift  of  Uio  Mmo  Ma*  UPOM  THUtT  to     mTxul 


wm. 


vbm  iIm  Httililioo  vm  «m  la  eut  a  ilraiHIw  ibodd  db  vUhoai  IVmiih^*  Amm 

teww,  aalwi  widi  rtmag^r  him— If  took  ■om*  pwotdtofttrtt— dartlw    «■«■•<»% 

vOl  (OiirfiBii  V.  5A#^oa,  Vaugh.  S&9 :  8.  C^  1  Bq.  C*.  Abr.  170.  pl.0)  ;  Mid  A"  f^*^  i*- 

ooaMNMMlj.tbo  UmiUtioQ  orer  would  have  fiul«d  of  of  eel  for  raaotancoi,  m 

briMHailod  to  tiko  oAMt  kftor  an  indefinite  hUno  of  iMOO.    Bat  with  ra^MflC  **^~* ** 

to  viUi  Bodo  MbMqoeotly  to  the  fev  I83S,  m  tho  tgUi  MOlioa  of  tiio  H**J*'*  ^ 

WDb  Act  eoofl»M  tho  djinff  without  iMue  to  tbo  doath  of  tho  t«totor,  the  hdr  t^ftdikm. 

woMld  not  take  an  eetate  Utl,  but  «n  c«tate  in  (b«  iimpla.  Mli{|aot  to  a  limitatioa 

ovw,  bj  W9f  of  vneaUwf  devue.    Nor  voold  MMh  a  limititton  orer,  in  caee  a  mm  ike  4mA 

Hiaaget  ekoold  die  vHboot  ieeue.  be  now  void  Cor  remoleaeai,  ae  the  eontinirenejr  •<  tMiaiar^ 

■pon  whieh  it  wodd,  by  the  prorieioao  of  the  abova  aet»  be  United,  would  be  >>«r  »itbMt 

iMbkted  to  the  UMaM  of  a  paraoo  b  beinf  .    Bol  H  aeaoM  that  the  abora.  (mm  •r  bdn. 

mantioned  etatate  will  not  applj  when  there  ia  a  Itrottatton  orer  in  caie  the 

leMatoi^a  heir  thuuld  die  without  hem,  a>  dutinguikhrd  from  bit  djioi;  without 

ieeoe,  ahhough,  uodrr  the  fire-eiietinn  law,  an  eetate  tail,  by  implication,  would 

hare  bvra  niM^d  bj  m  hmitatkw  orer,  aapr—ed  in  either  or  tboee  tome.    Bat 

tiM  elatuta  now  under  oonekienktkm,  expreeelj  oonflaee  iteelf  to  the  temt 

**  vithool  iMoe^**  wbieb  it  linuta  to  the  death  of  the  party,  unleae  a  oontrary 

iotentieo  appeaie  by  reaaoo  of  hie  baring  a  prior  Mtate  tail,  or  of  a  preceding 

gift,  being  withoat  any  implioatioa  arieing  from  sodi  words,  a  limitation  of  an 

ceiate  tail  to  eneh  peraoo  or  ieeue,  or  othenriea.  neither  of  which  occur*  in  the 

inetanee  of  a  limitation  orer.  in  oaae  a  part^  ehould  die  without  heir*;  oonae> 

qoestly,  it  aeems  that  a  deviee  exprcaaed  in  the  latter  term*  must  reoeire  the 

eacM  eeoetnietion  at  the  preeent  day  aa  it  would  have  received  previously  to  the 

abora>aeatMMMd  atatnte  coining  into  operation,  and  that  now,  aa  it  would 

hare  prerioaelj  done,  a  limitation  orer  to  a  third  peraoo,  in  the  event  of  a  party 

dying  withoat  betra,  will  raiae  an  eatate  tail  in  the  heir,  with  retnaioder  orer  to 

each  third  party,  eipcctant  on  the  determination  of  the  estate  tail. 

Croea-remainders  between  tenanta  in  tail  may  be  ranked  under  the  head  of  cg^ 
eatatca  tail,  arising  by  implication.  This  happens  when  lands  are  fpven  in  nimiinitws 
undirided  aharea  to  two  or  more  for  particular  esutea ;  aa.  fur  eiample,  a  deriae 
to  A^  B.  and  C.  aa  tenanta  in  common  in  tail.  and.  for  want  of  each  laene,  to  the 
taetitor'e  own  riffbi  heua,  in  which  caae  the  teatator'a  intention  would  be  oon> 
etnied  lo  be  tbit  the  propertr  ahould  lie  ei^joved  by  A.,  B.  and  C.  and  their 
tMOi^  aa  long  aa  there  ahall  be  any  such ;  and  that  on  the  death  of  either  of 
the  iHMUita  in  tail  withoat  iaane,  hia  ahare  abould  go  over  to  the  survivors,  ao 
that  nothing  ahall  go  orer  to  the  teatator'a  heira  till  after  the  determioatiun  of 
all  the  etintH  tail.  In  eoeh  caee,  therefbre.  A.,  B.  and  C.  take  their  original 
aharea  aa  tenanta  in  ooamon;  and  the  rx^'oiainders  limited  to  thona,  on  the 
determination  of  the  paitietilar  eetatea.  are  known  by  the  name  of  eroee* 
remainders :  (I  Hugbee  PraeL  Salea,  356.  2nd  edit) 

It  ha*  been  aaid,  that  aa  between  two  there  ia  alwaya  a  atronger  preaumption  yy^^^^^^  ^l^ 
in  favour  of  rmee  rewiindara  than  between  more  peraons,  but,  in  reality,  no  |,  ^  ^,,^, 
•ucb  distinction  asiala,  aa  eftiea*remainder*  will  not  be  raised  between  two,  i^wmainiMi  ie 
unleee  an  intention  to  that  cffeet  ean  be  collected,  and  when  that  appears,  the  Uvoor  «f  mm 
tunatinuthin  will  apply  equally  to  a  greater  number  of  persons :  {Dr.  30 ;  IVrifkt  ntt^nitn 
r.  HoffMl,  Cow.  SI ;  PUpkmrd  r.  Mmm^UU,  Cow.  797)  And.  ootwtthatandiog,  it  Ut««««  !«• 
aeema  formerly  to  bare  been  eooaidaiad  that  the  word  **  reepeetire,'*  or  any  eratd  iImb  fasiwwa 
of  similar  iuiiurt,  waa  mflkieat  to  repel  the  impUcation  of  croea-remaindcit  i 
{Combrr  v.  //•//,  Str.  969*.   B'ifitaau  r.  JBroir*,  Str.  996;   Dmtmaort  r.  OUi$, 
1  Atk.  in7  i  PftTf  r.  l¥kiU,  Cow.  777)t  thia  doctnoe  baa  been  for  eoae  time 
exploded,  and  it  la  now  aettlod  that  ne  arord*  **  reapeetirely,**  or  ^  earetal  and 
raepeetirc,''  or  other  expraaatooa  of  like  import,  are  aufioent  to  pie  rent  tha 


impliwiiim  of  erom  ramaiadata ;   (H'a/aoa  r.  faroa,  i  Kaat,  36;  Sfaaafan  r. 
Fmek,  S  Cox,  6  )  DOe  dha.  Ooryes  r.  HM.  I  Tkaol.  334  ;  <7cMa  r.  .SliiiHaar, 
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same  property. 
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Shelley's  case. 


When  the  rule 
will  apply. 


preserve  the  contingent  remainders  hereinafter  limited,  and  imme- 
diately after  the  decease  of  each  son  respectively. 


12  Ves.  419 ;  17  ib.  64  ;  Mortimer  v.  West,  Sim.  274  ;  Doe  v.  Jenkins,  3  Moo. 
&  Pay.  59 ;  Livesay  v.  Harding,  1  Russ.  &  Myl.  636.) 

In  all  the  instances  in  which  cross-remainders  have  been  raised  by  implication, 
the  parties,  though  they  took  distinct  shares,  yet  they  all  took  them  in  the  same 
property;  for,  if  a  testator  were  to  devise  separate  estates,  as  Blackacre  to  A., 
and  Whiteaere  to  B.,  and  Greenacre  to  C,  and  afterwards  to  limit  them  over  on 
all  the  devisees  dying  without  issue,  as  the  subject-matters  of  devise  would  in 
each  case  be  distinct  and  several,  no  cross-remainders  could  be  implied  between 
the  respective  devisees:  (Gilbert  v.  Witty,  Cro.  Jac.  665;  S.  C,  Carth.  172; 
Cole  V.  Levington,  1  Ventr.  224 ;  see  also  Holmes  v.  Meynel,  2  Roll.  1102 ;  S.  C, 
T.  Jones,  172.) 

And  here  it  may  not  be  improper  to  offer  a  few  observations  upon  the  rule  in 
Shelley's  case  j  but  which,  although  so  designated,  was  in  reality  a  fixed  rule  of 
law  long  before  that  case  was  decided,  in  which  it  was  not  a  subject  for  the 
determination  of  the  court,  or  even  of  controversy,  but  is  expressed  in  the 
arguments,  in  clear  terms,  as  an  acknowledged  rule  of  law,  and  from  thence  it 
is  presumed  to  have  received  this  appellation. 

By  this  rule,  whenever  an  estate  is  given  to  one  generally,  or  for  life,  and 
afterwards,  in  the  same  instrument,  a  remainder  is  limited  to  his  heirs,  or  the 
heirs  of  his  body,  such  subsequent  limitation  vests  immediately  in  the  ancestor, 
and  will  not  remain  in  contingency  or  abeyance.  If  the  limitation  be  to  his  heirs, 
he  will  take  an  estate  in  fee-simple :  if  to  the  heirs  of  his  body,  an  estate  tail. 

The  rule  will  equally  apply,  notwithstanding  an  intervening  estate  for  life,  or 
in  tail,  be  interposed  between  the  freehold  of  the  ancestor,  and  the  subsequent 
limitation  to  the  heirs ;  with  this  diversity,  that  where  the  devise  is  immediate, 
as,  to  A.  for  life,  remainder  to  his  heirs,  or  the  heirs  of  his  body,  it  becomes 
executed  in  the  ancestor,  forming,  by  its  union  with  his  particular  estate,  one 
estate  of  inheritance  in  possession ;  and,  where  it  is  mediate,  as,  to  A.  for  life, 
remainder  to  B.  for  life,  or  in  tail,  remainder  to  the  heirs  of  the  body  of  A., 
it  is  then  a  vested  estate  in  remainder  in  the  ancestor,  not  to  he  executed  in 
possession,  until  the  determination  of  the  preceding  mesne  estates  :  (Hodgsonv. 
Ambrose,  Doug.  337,  345 ;  S.  C,  Bro.  P.  C,  416  edit.  Toml.) 

The  rule  will  also  apply,  notwithstanding  an  estate  for  life  be  expressly  limited 
to  the  ancestor  (Rundall  v.  Eiley,  Carth.  170  ;  Goodright  v.  Pullen,  Lord  Raym. 
1437),  or  the  life  estate  so  limited  is  declared  to  be  without  impeachment  of 
waste  (a  restriction  inconsistent  with  an  estate  of  inheritance)  {Papillon  v.  Voice, 
2  P.  Wms.  471;  Robinson  v.  Robinson,  2  Ves.  sen.  225;  Denn  dem.  Webb 
V.  Puckey,  5  T.  R.  299  ;  Frank  v.  Slovin,  3  East,  548 ;  Jones  v.  Morgan,  1 
Bro.  C.  C.  206;  Bennett  v.  Earl  of  Tankerville,  19  Ves.  170;  Perrin  v.  Blake, 
4  Burr.  2570 ;  S.  C,  1  W.  Blackst.  672) ;  or  trustees  are  interposed  to  preserve 
contingent  remainders  (Colson  v.  Colson,  2  Atk.  247 ;  S.  C,  Str.  1 125  ;  Hodgson 
V.  Ambrose,  Doug.  337,  345;  S.  C,  3  Bro.  P.  C.  416,  edit.  Toml.;  Sayer  v. 
Masterman,  Amb.  344  ;  Measure  v.  Gee,  5  B.  &  Aid.  910)  ;  or  the  estate,  if 
freehold,  is  limited  to  the  separate  use  of  the  devisee,  a  married  woman  {Lord 
Say  and  Seles  case,  8  Vin.  Abr.  262,  pi.  19 ;  S.  C.  in  D.  P.  3  Bro.  P.  C.  458, 
edit.  Toml. ;  Douglas  v.  Congreve,  1  Beav.  59)  ;  or  a  power  or  jointuring  is  given 
to  the  first  devisee  (King  v.  Melling,  2  Lev.  58  ;  S.  C,  3  Keb.  42) ;  or  the  tes- 
tator even  proceeds  to  impose  a  restriction  against  alienation  {Perrin  v.  Blake, 
4  Bur.  2579 ;  S.  C,  1  W.  Blackst.  672 ;  Hayes  dem.  Foorde  v.  Foorde,  2  W. 
Blackst.  698);  or  there  is  an  express  direction  that  the  ancestor  shall  take  for 
life  only:  {Thong  v.  Bedford,  1  Bro.  C.  C.  313.) 

Neither  will  the  application  of  the  rule  be  prevented  in  consequence  of  words 
of  superadded  limitation  being  engrafted  on  the  devise  to  the  heirs.  As,  for 
instance,  a  limitation  to  A.  for  life,  and  the  heirs  male  of  his  body,  and  the  heirs 
male  of  the  body  of  such  heirs  male.     Shelley^s  case  itself  is,  indeed,  the  direct 
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4.  To  TUB  V9m   of  th«  first  mkI  other  toiM  of  Mch  wo      wmj. 
■weomivly,    aeooitiiiig    to    tiio   priority   of    th«ir   mpoetiire    «•.  lUL 
wm, 

Lifml 
to  mtk^ 

mmI  l«dlBff  MllMf%  li  MppiH  of  tUt  dPMlratliMk    In  tlMl  oMt »  ManoMo  j^^^,^^  ^^ 
ncofw  WM  idbrad,  tb«  dsm  of  wbieh  «««  dtolaiod  to  tbe  uto  of  E.  8.  for     mommim^ 
lilSiMMoflarliladflceMe.  to  the  nw  of  ewtolo  piooo  for  twmty-foor  yert.  md  /atiJtm,4*. 
•fUmriU  to  the  u*«  of  the  hnra  male  oC  th«  body  of  the  uitJ  K.  S.  Uwfullj  — . 

fc"<olt»o.  aod  tbe  htm  nude  of  tiic  bodjr  of  Mdi  nan  oMde  bwfully  bc«|ott«a.  To  the  ■«  tf 
itaiadorofwi  Md  k  WM  iwolvod  by  lb  Loi^  ClMaeeltat^  Md  aU  UMJodiiM,  ink  avi  i«k« 
o«M  OM  of  tbo  CoawKW  PltM.  tUfc  the  wotdo  b«b»  bmI*  of  Iho  bo4v  of  K.  8^  M«  i*  tdl 
.  bdoff  aitMdod  with  woido  of  ttaHoltoo  to  Um  hdn  Mk  of  tbo  bodjr  of  Mob  S«M»i- 
r«  male,  did  not  omIio  Ibe  ftmner  words  of  puioboM :  oad.  oooMqaootlj.  tbot 
>k  aa  ostoto  in  toll  maki,  which,  ipon  bio  dtWM,  dtoOMWiod  upon  bi« 
irrivinf  eon.  who  took  bf  dwoeol>  aad  not  m  o ; 


<r'«  CMT  ifOM  opoo  the  oonoJiMctioo  of  o  deod  (  but  Goodriakt  v.  Pmllm 
lUf  n.  U37.  oabrde  an  inatanaa  of  tho  aaaw  doctrioa  appfiad  to  will*. 


which  bMabo  baeo  aappoilad  by  aataral  ■■baaqaaot  daeWoot ;  (Hmp«td.fbonU 
r.  Ftr4r,  %  W.  Ilhibol  696{  Ona  md  Qmrimf  v.  SAmIoo,  Com.  4IOi  fTHfM 
V.  Vmntm^  Aaah.  SMi  Umthmil  v.  Uinshmil,  I  Atk.  411.) 

Nor  will  a  iiaitotion  to  tbe  heir,  in  the  sinnttlar  number,  prerent  each  limitation 
fboM  WHling  in  a  previous  eatata  of  ftaabold  darisrd  to  tba  aneeator :  {Bmrkf't 
oosTbSilsd  1^  Hala.  C.  J.,  Venlr.  930t  tl^iitmf  t.  mUimt,  Bolstr.  319:  Powy 
w,  ItmMU  a  BoU.  Abr.  794 ;  MiiUr  v.  Stmorove,  Rob.  Gar.  95  {  DmUtr  v. 
TVolfafS^  Ash.  4U.)  B«t  here  there  ia  a  direnity  between  tba  atfeet  of  a 
■■ilalioa  to  tho  boiia  in  tba  plural,  and  to  the  heir  in  the  aingiilar  nofflbar  {  for, 
la  tht  fccMar  faMlaaea,  wocda  of  euperadded  lumution  beinft  aognftad  on  aoeb 
Maiitation.  wiU  not  ooaveti  tba  baira  into  purchaaeis ;  but  it  ia  olbarwisa  whan 
tba  Umitatioo  io  to  tba  hair  ia  ^  aiatrskr  aombar ;  for,  in  that  oaM  tbo  words 
of  aagnftad  Hmilatioa,  oo  tbo  limitaltoa  to  tba  heir,  will  render  that  word  m 
or  daacriptiro  of  the  root  of  inheriunoa  flfon  wbeaea  tbo 
of  a  new  daecient  ia  to  orinioate :  and  the  heir  must  then  take  m  the  pur- 
>:  {drckfr't  case,  1  Rep.  60 ;  Clerk,  Clark,  or  Ckeek  r.  Doy  or  Daof,  1 
r.  &»3;  2  Roll.  Abr.  417,  (G.)  pi.  7;  Cro.  Elis.313i  Hargr.  Law  !>.  506; 
Wm0  V.  CoUims,  Com.  389) 

The  rale  will  also  apply,  ootwitbatanding  the  partictUar  astato  of  freehold  may 
bo  daiaiMiaable  on  an  event  which  may  posaibly  happen  in  the  first  taker'a 
(JforrOI  r.  Rmmsey,  Keb.  8S8  ;  S.  C,  Sid.  427  :  4  Uao.  Abr.  60l).  M 


tba  particiiUr  eetate  it  limited  daring  widowhood,  or  durinf;  the  Ufe  of 
(Carfi«  r.  /Vtc«,  13  Vea.  89)  {  nor  will  it  make  any  difference, 
ahboviHi  tha  socsnoi  bkaaalf  mast  dia  befora  tba  object  of  the  gift  to  tbe  beire 


«aa  ba  aaosrtainsd  {  m  to  two  persona  m  lonff  m  tbayjuintir  live,  with  remainder 
to  tbe  bsns  of  bim  that  diaa  first  (10  Rep.  80 ;  l  Roll.  Abr.  839  s  Higkwttg  ▼. 
AnaeTt  1  Bra.  C.  C  584) ;  or  tbe  Umitatioo  to  the  heirs  ia  on  a  oontin^(aaey 
*'":r  nay  or  May  aot  bamiaa ;  aa,  for  example,  a  ftift  to  A.  for  life,  and  if  abo 
.  aad  bM  hairs  of  dar  body,  then  the  hrin  to  have  the  knda.  Nsitbsr  is 
•.itjr  oonssqMaM  wbstbw  tba  ealate  of  freehold  ia  in  the  anoeator  byasuosss 
■     - ~      148);  or 


liiuiuuoo,  or  by  bayfiealioo  (Hsfas  4.  Poor4t  v.  FoonU,  W.  Blaekst  658); 
rctttlu  to  hiai  (f>las  v.  JMSMbr<f.  3  Ventr.  373  i  WUU  r.  Pmlmer.  5  Boir.  S6l5) ; 
for  if  tbt  iaiaatioa  io  oooo  eiear  that  tha  soeosaaion  aball  oace  t(»  an<l  he  oonflaad 


to  tba  hairs  of  the  taaaat  for  hfe.  tha  notion  that  thay  auy  take  br  parehoM 
must  ba  wjedad  for  iaoonsiolonoy.  m  all  paieoaa  oiaimmii  in  tba  rharantsr  of 


bcin  must  take  in  that  naality.  by  daaoeot,  aad  aot  by  ourohaaa. 

Hut.  ia  order  that  taa  nus  may  apply,  tba  five  foUowiog  reqniailM  are  ^^ 
cMcntud  :—  zT  --  \^ 

I.  TboaaesatsroMMttdMMiostatoof  ftosbold.  ofikafala. 

3.  Tbaro  aMst  bsaliwUmDii  to  *o  bain  of  tho  ■awtei,  ailhsr  io  thoM 
trrma  or  by  ao«o  syaeayeaB  ■■laiMiimi.  and  aoi  tbe  baira,  m  exptained  to 
uican  Mwa.  ehiUraiW  ita. 

3  L  2 
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CONCISE   PRECEDENTS   IN 


Wills. 

No.  XLII. 

Will,  limitii^ 
Legal  Estates 

to  each  of 
Testator's  Sons 

successively 
for  Lives,  ^. 


Ancestor  must 
take  an  estate 
of  freehold. 


The  limitation 
must  be  to  the 
heirs  of  the 
person  taking 
the  preceding 
estate  of 
freehold. 


births,   and  the  heirs    of    the    body  and  respective  bodies    of 
such  first  and  other  sons,  to  the  intent  that  the  elder  of  my 


3.  The  heirs  must  take  as  the  heirs  of  the  ancestor,  and  not  of  him  and  some 
other  person. 

4.  Both  limitations  must  confer  estates  of  the  same  quality,  both  legal,  or 
both  equitable. 

5.  Both  limitations  must  be  by  the  same  instrument. 

1.  The  ancestor  must  take  an  estate  of  freehold. — In  order  that  the  rule  in 
Shelley's  case  may  apply,  it  is  essential  that  the  ancestor  should  take  an  estate  of 
freehold  ;  this  he  may  acquire  by  express  limitation,  or,  as  we  have  already  seen, 
he  may  take  such  estate  by  implication,  or  it  may  result  to  him ;  still  nothing 
less  than  an  estate  of  freehold  will  suflBce  ;  consequently  a  limitation  to  the  heirs, 
preceded  by  a  bequest  of  a  terra  of  years  to  the  ancestor,  no  matter  how  lon.j 
the  term  may  be,  will  not  unite  the  two  estates  in  the  ancestor,  who  will  take  a 
mere  chattel  interest,  and  his  heirs  will  take  the  inheritance  as  purchasers  :  (Roe 
d.  Nightingale  v.  Quartley,  1  T.  R.  630 ;  Harris  v.  Barnes,  1  W.  Blackst.  643.) 
It  may  be  proper,  however,  to  remark,  that,  althoujfh  the  heirs  will  take  the 
inheritance  as  purchasers  in  their  own  right  as  designatio  personce,  and  not  as 
deriving  their  estate  through  their  ancestor,  they  will  still  take  so  far  with  reference 
to  him,  as  to  pursue  the  same  course  of  succession  as  if  it  attached  and  descended 
from  him  :  (Fearne,  Cont.  Rem.  80.)  An  acquisition  of  this  kind  is  styled  a  gift 
performam  doni,  not  being  strictly  a  descent,  because  the  estate  never  attached, 
or  could,  by  possibility  attach,  or  be  derived  through  him ;  and  yet  not  operating 
as  a  purchase,  because  the  estate  goes  in  the  same  course  of  succession  as  it 
would  have  done  under  a  descent,  exclusive  of  persons  to  whom  it  would  have 
gone  if  the  heirs  had  taken  absolutely  by  purchase.  Thus,  a  limitation  to  the 
heirs  of  the  body  of  B.,  where  no  estate,  or  only  a  term  of  years,  is  given  to  B. 
himself,  though  it  originally  attaches  in  the  heirs  of  his  body  under  that  special 
description,  and  so  far  operates  as  words  of  purchase,  yet  it  not  only  gives  such 
heir  an  estate  tail  male,  without  any  express  words  of  limitation  to  the  heirs 
male  of  his  own  body,  hut  such  an  estate  tail  as  will,  on  failure  of  his  issue 
male,  go  to  the  other  heirs  male  of  the  body  of  B.,  in  the  same  manner  as  if 
the  estate  had  actually  descended  from  B.  himself :  (Mandeville's  case,  Co.  Litt. 
266;  Southcott  v.  Stowell,  1  Mod.  226  ;   Wills  v.  Palmer,  5  Bur.  2615.) 

Mandeville's  case,  supra,  is  the  leading  authority  in  support  of  this  doctrine. 
In  that  case  a  limitation  was  to  the  wife,  and  the  heirs  of  the  body  of  the 
husband  by  her.  The  husband  and  wife  had  two  children,  a  son  and  a  daughter. 
It  was  held — 1.  That  the  husband  took  no  estate.  2.  That  the  wife  took  an 
estate  for  life  only.  3.  That  the  limitation  to  the  heirs  of  the  body  of  the 
husband  operated  by  purchase.  4.  That  the  fee  tail  vested  in  the  son  by  pur- 
chase. 5.  That  on  his  death  it  vested  in  his  sister  by  descent.  6.  That  she 
might  recover  in  aformedon  in  descender.  In  this  case  the  difficulty  was,  how 
the  daughter  could  take  ?  She  could  not  claim  by  descent,  for  she  claimed  in 
the  character  of  heir  to  her  father,  and  her  father  taking  nothing,  she  could  not 
claim  in  quality  of  heir  by  descent  from  him  ;  neither  could  she  take  by  purchase, 
as  the  first  taking  heir  had  answered  and  completely  satisfied  the  description 
in  the  limitation ;  but  the  court  got  rid  of  the  case  by  considenng  the  estate  as 
a  q^si  entail :  (see  Mr.  Butler's  note  to  Fearne  C.  R.  84.) 

2.  There  must  be  a  limitation  to  the  heirs  of  the  ancestor,  either  in  those  terms 
or  by  some  synonymous  expressions,  and  not  the  heirs  as  explained  to  mean  "  sons," 
"  children,"  S^c. — Whenever  it  appears,  from  the  context  of  the  will,  that  the 
testator  did  not  mean  to  use  the  word  "  heirs  "  according  to  its  strict  technical 
import,  that  intention  must  be  allowed  to  prevail,  notwithstanding  he  has  used 
such  technical  words  in  other  parts  of  his  will.  Hence,  although  a  testator 
should  devise  to  B.  and  the  heirs  of  his  body,  he  will  not  thereby  be  precluded 
from  explaining  by  subsequent  words  in  what  sense  he  intended  the  words 
heirs  of  the  body  to  be  taken  ;  if,  therefore,  to  the  limitation  to  the  heirs  of  the 
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nod  Oilier  mmm  b  Uil  gonenU,  •hall  b«     Wiua 
^nv.v.it.^  ^.y^'u  w.v  jv/unger  of  nj  Mid  ioiw,  aod  hU  Ant  ud     mJuji. 
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bed|7bt«witoadd,>«llMliito«!r.  Ut  iitl.  Mmd,  IhM,  ud  tvtiy  mm     fvr*  < 
MMOMshr^jf.**  te^  Ibt  aiihttqmBt  dMiat  woaU  doI  h»  nontUtnd  m  npacMDi  **— *^*  ^— » 
'-^  fH«  prMwHaff  IMMnJ  Nndtetioo  to  B.*s  hdn  iMrlbQjr  to  be  beffotton,  but  ^j^^uJJZ 

laaatorf  of  «tel  iMin,  ko.  wm  tnr«nt ;  foawqoenily  the  rule  would  oof^  ^^ 

'•<  "tdB..  in  thai  OMt  woold  take  •  isere  hh  ««lal« :  (LaU  ?.  Gtfp.  'i  Ler. 


<o«  r.  DnJe.  S  LoH  Ra/ni.  1501  (  MmdevUU  r.  Uck0f,  %  BmU.  f.C. 

"^'■m  r.  Hamard,  6  Taoni.  9H   ChodtitU  im.  Smmt  ?.  tUrHa§, 
Skorlri^  V.  0»6«r.  5  a  ft  C  606}  DM  iiai.  N'eodAaJI  v. 

.  .  I,  T.  3mJ 
It  baa  been  muiI  that  ahhoogh  voidt  «!  mgntkai  Kmlftion  aaiiMMd  to  tba  WkMlHr  mii» 
fftft  to  the  betn  wUl  not  prrveot  the  ■niiBiilkin  of  tb*  rule,  j«t  thrt  Um  i«1«  ttmgrtlM 
win  Dol  app^  tf  meh  efif[iafbd  wofda  a«orib«  a  diflkwit  oowm  of  laooMnoo  "■'^^'^a 
IImo  the  prmdinir  limitalioD  woold  hato  eonfcRcd.    Thte  4wfa«  appMn  to  ^T^^*/**^ 
have  been  fMuuM  apoo  the  tuppoMd  eaM  put  br  Aodenon.  J.,  ia  8ktlkff*$  Jff)°Tr" 
eaw,  vb«N  he  Mtys,  that  if  the  vordi  of  eomfted  hoiitauuo  deeonbe  aa 
Mlata  dcMendible  in  a  different  courae,  and  to  different  penooa,  ai  to  epeeial 
hifa«(  from  vhat  the  fint  would  carry  the  etUte  to.  vis.,  to  feoMlee  tnetaed  of 
■aha,  or  aiev  Mred,  H  will  pfcveot  the  spphcatiun  of  the  rule,  for  ta  Mieh  oMa 
^  HWiial  dbet  of  tha  (htt  vord,  "  heirt,"  i«  abridged  and  quaUfled  bj  MMh 
•abeeqiMal  axpNM  words  of  Untitation  as  cannot  puesibly  be  eatisflad  by  eooii* 
d«iBft  tba  Am  worde  as  wurda  of  utirrhsse.   'lliis  point,  as  put  by  Andcnoo  J^ 
doM  Bot  evar  Mam  to  hare  reoeiTed  a  jodidal  decision,  but  it  has  been  detenaiaad 
ovw  and  of«  ifaia,  that  aotwithetandiag  the  words  of  diatrtbution  are  aaaeiad 
to  the  limitation  to  the  heir*  of  the  body,  whieh,  if  literally  earned  luto  effed^ 
would  errale  an  estate  Jeeoeodible  in  a  diffBrent  manner,  they  will  be  insuflicieal 
to  eootrol  tha  iMal  Import  of  the  preceding  words ;  as,  for  exampla,  a  lunitatioB 
to  A.  for  liAk  wiln  lammader  to  the  heirs  wale  of  hu  body  as  tenaate  in  oommoo« 
and  aot  aa  Joiat  lenaate.  which  latter  expressions,  though  inoonsieteot  with  the 
eonno  of  ■oocemioa  in  whieh  an  estate  tail  would  descend  from  A.,  will  ncver> 
thelen  be  hienWrient  to  oootnd  the  pceeeding  words  of  hmitatioo  so  aa  to 
ptevest  die  application  of  the  rule,  and  the  worde  of  ineoonetent  modifioattoo 
eamlked  on  the  prerious  words  of  limitation  will  be  tejeeted :   (Doc  dlna. 
Ckmdkr  r.  Smith.  7  T.  R.  531 ;  PUrmm  t.  Vicken,  5  East,  548 ;  Doe  tUm.  CoU 
r.  OMtmilk,  7  Taunt  309;  S.  C,  2  Marsh,  517  ;  Bemmttt  v.  Earl  of  Teaisr- 
•tfb,  19  Vea.  170;  Jcbmm  t.  Wright,  3  Bligb,  58;  J>oe  <f .  BotmaU  v.  \iar9t11, 
4  B.  &  C.  610 ;  Dm  igm.  Atkimtom  r.  Ftathtntome,  1  B.  &  Ad.  9*4.) 

X  Tie  htirt  SMuf  leJke  es  Aetr«  qf  the  ancftor,  and  not  of  him  and  $om*  othtr  The  hdn  aaal 
person.— It  is  eseentisi  to  the  appUoation  of  the  rule  in  Shelley's  case,  that  the  take  •■  htin  of 
heif«  shoold  be  the  heirs  of  the  person  taking  the  estate  of  freehold,  and  not  tk*  mtm»m 
of  him  and  any  other  penon.  Thus,  in  Gossepe  r.  Toy^  (Yelr.  131 ;  S.  C,  Sty.  onl/t  a*'  art 
335),  where  aa  eatala  wae  limited  to  the  wife  for  life,  remainder  to  the  hetio  to  *'^***^ 
be  hijgottea  opoa  the  body  of  the  wife  by  the  huslisnd.  no  eetate  bsiaf  pre-  ***^  fnm. 
viow&imiledlatlwhaslioad,  it  was  held  that  the  heirs  took  eemuehaein: 
(am  aba  X<aa«  t.  Paaaetf,  I  BoU.  Rep.  338,  438 1  Frofmartam  dam.  Kokaaaa  r. 
Wkarrtf.  S  Bk.  Rm.  7t8:  &  C,  3  Wils.  144.)    And  if  the  limitation  had 
hern  to  the  Willi  for  fife,  and  the  heiiB  of  the  husband  on  the  body  of  the  wtfo 
to  b«  begotlea,  she  wotUd  have  taken  no  bmm«  than  a  life  eelate.    For  there  is  a 
ftied  dwtinctioo  between  the  terma  **  hetrs  ^  the  body**  aad  **  heirs  en  the 
body,'*  the  word  **^  maktmi  the  heirs  worde  of  linutatioo ;  the  wofd  **eo** 
oonrartiaii  them  iato  wordr  ef  norchase.    And  howerer  hght  or  MvoIom  thia 
dirtiaelioa  may  dow  aeta,  yet  haring  originally,  opon  grooada  bow  ebeeIeK 
obtained  ground  b  jodUal  deciiloBe,  the  cooita  hold  themeelvee  booad  to 
ebeewe  it :  (Keame.  Coot.  Bern.  30t  Utt.  s.  30,37.  SS.  39 1  and  tee  Haigr.  aole 
to  3  Co.  Litt.  366.)    At  a  cursory  glance,  imleed,  the  cMe  of  Oititftt.  Taflor, 
abora  nknad  to,  may  seem  to  militaie  sgatoal  thk  doetnMb  far  thaNb  ••  «• 
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Wiixs. 

No.  XLII. 

Will,  limiting 
Legal  Estates 
to  eachof 
Testator's  Sons 

successivtly 
for  Lives,  <^c. 


Other  sons  in  tail  general ;  and  on  failure  or  determination  of  all 
the  said  estates ; 


Both  limitations 
must  be  of  the 
same  quality. 


The  ancestor 
must  take  the 
freehold  under 
the  same 
instrament 


have  already  noted,  the  remainder  was  to  the  "  heirs  to  be  be^^otten  upon  the 
wife  by  the  husband,"  but  the  word  "  of"  was  there  omitted,  and  consequently 
not  applicable  to  the  heirs  of  either  of  their  bodies;  the  heirs,  in  fact,  were  not 
required  to  be  of  either  of  their  bodies  in  particular,  and  were  therefore  con- 
strued as  if  they  were  to  issue  from  both  ;  which  construction  has  been  since 
recognised  and  adopted  :  (Denn  dem.  Trickcy  v.  Gillott,  2  T,  R.  431.)  It  must 
also  be  borne  in  mind  that,  although  to  come  within  the  operation  of  the  rule  in 
Shelley's  case,  the  heirs  must  take  as  heirs  of  the  ancestor,  and  not  of  him  and 
any  other  person ;  still  this  doctrine  will  not  apply  unless  the  parties  from  whose 
bodies  the  heirs  are  to  issue  are  married  to  each  other,  or  may  lawfully  inter- 
marry ;  for  if  they  are  both  of  the  same  sex,  or  by  reason  of  proximity  of  kindred 
or  affinity  are  disabled  from  lawfully  intermarrying  with  each  other,  as  in  such 
case  it  would  be  impossible  that  they  could  have  common  heirs  of  their  two 
bodies  lawfully  issuing,  a  limitation  in  these  terms  would,  under  these  circum- 
stances, be  construed,  as  to  one  moiety,  to  give  the  inheritance  to  the  ancestor, 
and  an  estate  for  life  in  the  other  moiety,  with  a  contingent  remainder  to  the 
person  who  has  not  any  previous  estate  of  freehold  :  {Huntley's  case,  Dy,  23G ; 
Bendl.  226;  1  Jus.  25  ;  2  Prest.  on  Estates,  425.)  This  last  proposition,  how- 
ever, supposes  that  the  persons  forbidden  to  marry  by  reason  of  consanguinity 
or  affinity  have  not  intermarried  with  each  other,  for  if  they  had  done  so,  not- 
withstanding the  marriage  may  be  annulled  by  suit  in  the  Ecclesiastical  Court, 
yet,  until  so  avoided,  all  the  consequences  of  a  legal  marriage  will  attach,  and 
should  they  or  either  of  them  die  before  the  sentence  declaring  the  marriage  to 
be  void  shall  be  pronounced,  the  issue  of  the  marriage  will  be  capable  of 
inheriting  :  (2  Prest.  Estates,  433 ;  1  Thom.  Co.  Litt.  126.)  So  long,  therefore, 
as  the  marriage  continues,  a  limitation  to  the  husband  and  wife  would,  it  is 
apprehended,  have  the  same  operation  as  if  applicable  to  parties  against  whose 
marriage  there  was  no  legal  impediment :  (»"&. ;  and  see  2  Hughes  Pract.  Sales, 
343.) 

4.  Both  limitations  must  confer  estates  of  the  same  quality,  both  legal  or  both 
equitable. — Both  limitations  must  confer  estates  of  the  same  quality ;  that  is, 
the  two  estates  must  be  either  legal  or  equitable :  {Jones  v.  Lord  Say  and  Sele, 
8  Vin.  Abr.  262,  pi.  19;  1  Eq.  Ca.  Abr.  388 ;  3  Bro.  P.  C,  edit.  Toml.  458 ; 
Tippin  V.  Cosin,  Carth.  2r2  ;  Henry  v.  Purcell,  2  Blackst.  1002  ;  Shapland  v. 
Smith,  1  Bro.  C.  C.  75  ;  Silvester  dem.  Law  v.  Wilson,  2  T.  R.  444  ;  Doe  dem. 
Hallen  v.  Ironmonger,  3  East,  533 ;  Venables  v.  Morris,  7  T.  R.  342,  438  ; 
Curtis  V.  Price,  Ifi  Ves.  89.)  Mr.  Fearne,  indeed,  carries  this  doctrine  still 
further,  for  he  has  expressed  an  opinion  that  the  rule  has  not  any  application  in 
those  instances  in  which  the  ancestor  has  a  freehold  as  a  trustee  and  taking  no 
beneficial  interest :  (Fearne,  Cont.  Rem.  35.)  Mr.  Butler,  however,  in  a  note  to 
his  edition  of  Mr.  Fearne's  Contingent  Remainders  (p.  45,  note  p.),  expresses  a 
different  opinion,  observing  that  "  as  courts  of  law  cannot  take  notice  of  any 
trusts  charged  on  legal  estates,  the  trusts  or  purposes  for  which  the  ancestor's 
estate  of  freehold,  in  the  ca^es  proposed  by  him,  is  charged,  cannot  be  a  subject 
of  their  consideration.  Courts  of  law,  therefore,  must  treat  the  case  merely  as 
a  limitation  of  the  legal  freehold  to  the  ancestor,  and  a  limitation  of  the  legal 
fee  to  the  heirs  of  his  body,  and  of  course  hold  it  to  be  a  legal  estate  under  the 
rule  in  Shelley's  case.'''  Mr.  Preston  also,  in  his  elaborate  treatise  on  the  rule  in 
Shelley's  case,  expresses  a  similar  opinion :  (2  Prest.  Est.  311 ;  see  also  2  Jarm. 
on  Wills,  245;  1  Hughes  Pract.  Sales,  343,  2nd  edit.) 

5.  Both  limitations  must  be  by  the  same  instrument. — The  ancestor  must  take 
an  estate  of  freehold  under  the  same  instrument  which  contains  the  limitation 
to  his  heirs.  Hence,  if  A.  be  tenant  for  life  under  a  deed,  and  the  lands  of 
which  he  is  so  tenant  for  life  be  granted  by  another  deed,  or  devised  by  will  to 
the  heirs  of  his  body,  the  two  estates  will  not  unite  ao  as  to  vest  the  inheritance 
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5.  To  THE  UAR  of  th«  Mud  (tru$Ut»  ia  prtmrott  ^.),  and  tbetr      Woia 
heirs,  duriug  the  lifo  of  each  of  ny  daoghtcra  succcativel/,  aooor-    iu~xlii. 

b  bim:  (Afoor*  r.  Ptrk»r,  I  Lord  lUjm.  37;  Amhm  t.  Otffar,  I  Ur.  136;     •?r?<^ 
iJ»t  dem  FommfTtau  v.  FoMMr«a«,  Douk.  487.)    But  A  •ohadule,  or  »  oodkil  r—n'm  *  ^ 


•aOMcd  to  or  referrini;  to  •  will  in  which  an  cst«t43  ia  limited  to  Um  ■mumpiwi,    ^  ..        t 
boBK  ooMiderDd  i  t  of  the  will  it«clf,  doM  not  pravMi  Um  apptt-  ''^  ^^  *^ 

catMM  of  the  rule,  j,  the  limiutiun  to  the  tnoMtor  b*  eontaioed  To  tlM  om  of 

in  oM  {Mper,  aoo  mc  numunciti  to  tli  hould  b«  inaerted  In  *ooi^ '•  tntti^m  imii^ 

{Hmm  dm.  Foord*  r.  Foorde,  1  Hl».  I  Um  Ufc  cT  wS 

Whether,  when  an  estate  ii  limi'  umu  by  one  mstnimeot,  and  after- of  t«uter'e 

wards  to  hts  hnrs,  &c.,   in    his  aiider  an  execution  uf  a  power  of  da«flilM% 

a|>(K>tuttnciit  f '-. i  in  such  tu<>;  .i....uiuent,  the  two  iimitatione  will  unite,  apaaUiM*  le 

ao  aa  to  vest  ioce  in  the  anooetor,  leenw  for  eome  tioM  to  have  beao  p»wyw 

a  doubtrui  )>..iit;h  the  preraUing  opuiion  aeema  to  have  been  in  ^"*^*f^ 

f»vour  he  rule :  (See  Peame  Coot  Rem.  75.)     N  '^fiTw 

deciaiuu.  .  ..  imre  been  ddivered  upon  the  point  until  th*    .  'mwLtmf 

was  oKaui  iiiuouil  in  the  ease  of  VtftabUa  ▼.  Morris  (7  T.  R.  342,  4Jb.j     The  'f"** 
nearrst  case  m  the  old  books  is  Pfbtu  r.  Mitford  (1  Ventr.  372),  where  a  limi-  ,|^  eeoteiM 
tatiuo  u>  the  hcira  of  the  body  or  A.,  waa  held  to  unite  with  an  estate  for  Ufe  |||,  n^^^Lf^ 
which  resuUctl  to  him  bj  the  same  deed.    In  VenabUa  r.  Morrit  iubi  «•/>.)•  le  the  brim, 
however,  the  preciae  qoaatioo  arose.      In  that  case,  under  a  •etUemeot,  toe 
husband  was  tsoant  for  life,  remainder  to  trustees  to  presenre,  &c.  (after  sereml 
uaes  which  never  araae),  to  such  uses  as  the  will  should  appoint.    She  appointed 
to  the  hght  beira  <k  tlu>  husband.    The  court  ultimately  held,  that  the  fee  simple 
vested  io  the  trustees,  so  that  the  estate  under  the  (rawer,  being  merely  equitable, 
oould  not  unite  with  the  limitation  to  the  husband  for  life  in  the  deed,  which 
was  a  legal  estate ;  but  Lord  Kenyon  treated  it  as  quite  clear  that  the  appoint- 
ment was  to  be  considered  in  the  same  light  as  if  it  had  been  inserted  in  the 
ongtaal  deed  by  which  the  power  of  appointment  was  created  *,  and  be  therefore 
oomidered.  that  if  the  limitation  to  the  heirs  of  the  husband  bad  been  a  legal 
estate,  it  woidd  have  enlarged  the  estate  of  the  ancestor,  and  have  given  him 
ars«, 

The  rule  in  ShtUey'g  east  will  comprehend  equitable  as  well  as  legal  estates,  AppUeatiaa  of 
that  is,  provided  both  estates  are  equitable,  but  with  this  exception,  however,  the  mk  in 
vi«n  that  where  the  trusto  are  only  executory.  courU  of  equity,  in  order  to  SWUjr's  c«ie 
•CMtuate  the  testator's  intention  in  framing  the  settlement  of  which  the  will  is  •»  »»  •qojtable 
directory,  more  according  to  the  spirit  and  intention  than  the  strict  technical  «»^<*' 
letter  of  Uic  will,  have  so   departed  from  what  would  have  been  the  legal 
u{><-nition  of  the  words  hmiting  the  tnists,  if  required  to  a  common  law  con- 
veyance, as  sometimes  to  construe  the  "heirs  of  the  body"   into  words  of 
purchase  and  not  of  hmitation. 

As,  tbeiefure,  questions  sometimes  arise  upon  this  subject,  it  may  not  be  DUthiciioa 
improper  to  point  out  tlic  distinction  between  trusts  executed  and  executory  brtwrfu  trails 
trusts.     TnuU  executed,  are  where  the  trusts  are  wholly  and  directly  declared  ;  »«vut(d,  uJ 
as,  if  lands  are  limited  to  the  use  of  trustees,  in  trust  for  U.,  and  after  bis  rxrvutary 
decease,  in  trust  for  bis  heirs,  or  the  heirs  of  his  body,  in  which  case  such  trusts  tnuts. 
being  wholly  declared,  will  be  executed  in  U.,  and  the  courts  erill  not,  under 
these  oiroanwtaooes,  depart  from  the  general  rule  of  construction  to  cffectoate 
the  iwwuidi  porpossa  of  a  actUement,  contravening  the  effect  of  the  previous 
limitatioo.    But  where  the  trusts,  instead  of  being  wholly  and  direc«lj  da- 
dared,  are  only  directory,  and  prescribing  the  limitations  to  be  inserted  in 
sooM  future  settlement,  they  will  be  oousidered  as  executory.     Thus,  where 
trustees  are  duected  to  parehase  and  ooovey  lands,  the  directions,  in  the  eye  of 
a  court  of  equity,  are  not  considered  as  oompktc  and  conclusive,  but  rather  as 
tha  miDtttas  from  which  ntore  full  and  oonaot  lio^talions  are  to  be  framed ;  and. 
in  such  caaa,  the  oourt,  in  decreeing  aoeh  aettlamsot,  will,  where  the  equity  of 
the  case  ssmbs  to  demand  it,  depart  from  the  strict  technical  import  of  tha 
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Wills. 

No.  XLII. 

Will,  limiting 

Legal  Estates 

to  each  of 

Testator's  Sons 

successively 
for  Lives,  ^c. 


ding   to   the   priority   of  their  respective  births,    upon   TRtfST, 
during  the  life  of  each  such  daughter,  to  preserve  the  contingent 


Courts  of 
equity  will  not 
direct  a  strict 
settlement, 
unless  the  will 
discloses  an 
intent  that  the 
heirs  shall  not 
take  in  that 
right. 


Observations 
upon  the  cy  pres 
doctrine. 


Humberston  v. 
Humberston. 


words,  in  order  to  carry  out  more  perfectly  the  general  objects  which  the  tes- 
tator had  in  view.  Hence,  a  clause  exempting  the  ancestor  from  impeachment 
of  waste  (PapiUon  v.  Voice,  2  P.  Wms.  471;  Lord  Glenorchy  v.  Bosville,  Ca. 
temp.  Talb.  3 ;  Ashton  v.  Ashton,  1  Coll.  Jur.  525) ;  the  insertion  of  trustees  to 
preserve  contingent  remainders  (Papillon  v.  Voice,  sup. ;  Earl  of  Stamford  v. 
Hobart,  3  Bro.  P.  C.  edit.  1  Toml.  31  ;  Home  v.  Barton,  Coop.  257) ;  or  any 
other  clause  which  denies  the  power  of  barring  the  entail  {Leonard  v.  Sussex, 
2  Vern.  525),  furnishes  evidence  of  such  intention ;  in  which  case  the  courts,  in 
directing  a  conveyance,  will  order  a  strict  settlement,  and,  by  that  means, 
confine  the  estate  of  the  first  taker  to  a  mere  life  interest,  notwithstanding  the 
words  of  limitation,  if  construed  according  to  their  strict  technical  and  legal 
import,  would  have  vested  the  inheritance  in  him  in  the  case  of  a  legal  estate, 
or  of  a  trust  executed. 

But  even  in  the  instance  of  executory  trusts,  there  must  be  some  expressions 
in  the  will  besides  the  mere  limitation  to  the  ancestor  for  life,  to  enable  the 
court  to  discover  that  the  testator  meant  his  heirs  should  not  take  in  that  right, 
and  under  the  strict  technical  import  of  that  term  ;  for  the  courts  must  neces- 
sarily follow  the  testator's  words,  unless  he  has  shown  that  he  did  not  design  to 
use  them  in  their  ordinary  signification,  and  have  never  gone  so  far  as  to  say, 
that  merely  because  the  direction  was  for  an  entail,  they  would  execute  that 
intention,  by  decreeing  a  strict  settlement.  It  must  also  be  remembered,  that, 
in  order  to  enable  the  court  to  interfere  in  directing  the  mode  in  which  the  trust 
is  to  be  performed,  it  must  appear,  in  express  terms,  that  the  trustees  are  to 
settle,  convey,  &c. ;  for  a  mere  direction  to  purchase  has  been  holden  to  be 
insufficient:  {Seale  v.  Seale,  Pre.  Cha.  421  ;  S.  C,  1  P.  Wms.  290;  Austen  v. 
Taylor,  Ambl.  376  ;  Blackburn  v.  Stables,  2  Ves.  &  Beav.  367-) 

And,  as  on  the  one  hand,  courts  of  equity,  in  order  to  effectuate  the  testator's 
intention,  have  restricted  a  limitation  in  terms  sufficient  to  pass  the  inheritance 
to  a  mere  life  estate,  so,  on  the  other,  they  have,  for  the  same  cause,  extended  a 
limitation,  which,  in  express  terms,  would  only  have  passed  a  life  estate  to  an 
estate  of  inheritance,  in  order  to  embrace  the  more  remote  objects  of  the  tes- 
tator's bounty,  whom,  from  the  general  tenor  of  the  will,  it  is  evident  he  intended 
should  take  ;  but  the  language  employed  by  him  has  been  such,  that  if  construed 
literally,  would  be  contrary  to  law,  in  consequence  of  being  limited  to  take  effect 
on  a  contingency  that  must  not  necessarily  happen  within  the  limits  prescribed 
by  law  for  the  vesting  of  an  executory  devise ;  as,  where  a  devise  is  made  to  the 
issue  of  unborn  persons  as  purchasers.  In  cases  of  this  nature,  therefore, 
where  the  intent  has  been  manifest,  the  courts,  rather  than  the  intention  should 
altogether  fail,  have  so  construed  the  devise  as  to  vest  the  estate  in  the  possible 
ancestor,  and  thus,  in  the  nearest  practicable  way,  bring  all  the  parties  to  be 
benefited  within  the  scope  and  operation  of  the  will ;  and,  hence  it  is,  that  this 
construction  is  termed  the  cy  pres  doctrine — a  doctrine  only  allowed  in  the 
construction  of  wills  (Brudenell  v.  Elwes,  7  Ves.  390),  and  applicable  only  to 
the  devisees  of  real  estates  {Routlege  v.  Dorrill,  2  Ves.  357)  ;  or  money  directed 
to  be  laid  out  in  the  purchase  of  land,  which,  in  the  eye  of  a  court  of  equity,  is 
transmissible  in  the  same  manner  as  the  purchased  property  itself  would  have 
gone,  and  has  all  the  incidents  of  real  estate  :  (Earl  of  Pembroke  v.  Boden,  2  Cha. 
Rep.  Iir>;  S.  C,  2  Vern.  513;  Otway  v.  Hudson,  3  Cha.  Cas.  383;  Allen  v. 
Allen,  Mosel.  123;  Chaplin  v.  Chaplin,  3  P.  Wms.  229;  Sweetapple  v.  Bindon, 
2  Vern.  536  ;  Lechmere  v.  Earl  of  Carlisle,  3  P.  Wms.  211 ;  Lingen  v.  Lowray, 
1  Eq.  Ca.  Abr.  175 ;  S.  C,  3  P.  Wms.  221 ;  Crabtree  v.  Bramble,  3  Atk.  680, 
687 ;  Broom  v.  Monck,  10  Ves.  597  ;  D'Arcy  v.  Blake,  2  Sch.  &  Lef.  388.) 

The  case  of  Humberston  v.  Humberston  (1  P.  Wms.  332)  has  generally  been 
considered  as  the  leading  authority  in  support  of  the  cy  pres  doctrine.  In  that 
case  lands  were  devised  to  trustees  in  trust  to  convey  the  premises  to  Matthew 


MfWlIt  OOMTXYAKCIMa  ffl 


raoMuiMlart  bereiiuAer  limited ;  aitd  upon  ruRTinai  TBUtr  to      wima 
{wj  to  Um  mom  daughter  the  rente  and  proAte  of  the  «ud  hare-    lu,  XUL 
diteinente  and  premiiee  during  her  life,  for  her  tolc  and  teparato  im^jJ^Mv 
UM,  tn^  from  the  control  of  her  hiubaud,  and  00  that  the  abnU  ^^yy 
have  BO  power  to  antici|)ate  the  growing  |mymcut«  thereof,  ajcd  T\mii/$  mm 
after  the  deoeaae  of  eadi  daughter  respectively,  /brLim»,4^ 


6.  To  TB«  DSE  of  the  iirst  and  other  tona  of  Miob  daughter  TV**VTj' 
•neeeMively,  aocording  to  the  priority  of  their  raipeetiTe  birtha,  t^tihi^im 
and  the  heira  of  the  body  and  respective  bodies  of  such  first  and         *" 
olher  aons,  to  the  intent  that  the  elder  of  my  said  daughtcn, 

and  her  firat  and  other  sons  in  tail  general,  ttliall  bo  preferred 
before  the  younger  of  my  said  daughters,  and  her  fint  and  other 
sons  in  tail  general  And  on  failure  or  determination  of  all  the 
aaid  ostatoi^ 

7.  To  THE  USE  of  my  own  right  heirs  for  ever.  iTWiHto 

liiilliltnto 

ImtwamHMA 

kdn. 


Uumbcntoo  for  life,  aod  upon  bit  death  to  bia  fint  ton  for  life,  &c..  ttd  if  do 
\mw  OMkic  of  the  fint  •00,  tben  to  the  Mcond  son  of  the  eaid  Matthew  Hom- 
bvMoa  for  life,  mod  to  to  hit  fint  ton ;  and  in  failure  of  such  iuae  in  Matthew, 
tben  to  saolbrr  llumber«toQ  and  hia  fint  son  for  hfe,  &c.,  with  remaiaden  over 
to  oUwrof  the  Humbcrvtuna  for  their  hvea  •uoceatirelj,  and  to  their  boos,  vbca 
bosa,  for  tbeir  live*,  without  (nrinff  any  estate  tail  to  anj  of  them.  Lord 
ChaaseOor  Covper  nid,  that  "  tbou|(b  an  attempt  to  make  a  perpetuity  for 
SMBSntve  lives  be  rain,  yet  to  far  aa  la  consiatent  with  the  rule  of  law  it  ooi;ht 
to  be  wmpltrd  with."  He  therrfurr,  to  attain  this  object,  let  in  all  the  sooa  of 
these  serctml  Humbcrstona  then  already  born,  to  take  estates  for  their  lives ;  but 
where  the  Umitatjun  was  to  the  auns  unborn,  tben  such  limitation  was  to  be  in 
lad  male.  A  sunilar  cooatruction  baa  also  been  adopted  in  aererai  aubaequeot 
cases :  iHepkuu  r.  Hopkiu,  Ca.  temp.  I'alb.  44  ;  SickoU  r.  Sickoll.  1  Blaekst. 
1 15 1  CJMfmu  mtd  Otkttr  r.  Bnmm,  3  Burr.  1626 ;  8.  C,  in  Dom.  Proc.  3  Bro. 
P.  C.  edit.  TomL  2fi9 ;  Pitt  v.  Jedbon,  3  Burr.  51 ;  Mogg  t.  Uoyy,  I  Mer.  654 ; 
8mkk  V.  Lord  Cmmt^ord,  2  Vee.  696.) 

Ilie  role  in  SktUtyU  case  will  operate  upon  copyhold  or  customaiy  ss  weD  as  ApaficeUaa  «f 
upon  fVecbold  eslatce.     Hence  the  same  words  as  would  have  been  soficient  to  Uw  rmit  ia 
have  vested  the  iobeiitanee  in  the  aooestor  in  the  case  of  freehold  propsrty  ShsOiy^  eaa% 

ibsU 


(vsspseS  beiag  had  to  the  difioreot  aattire  of  the  instruments)  will  have  the  auae  as  le  aspji 
sihel  apon  a  sorrsodsr  or  devise  of  oopirholds :  a  surrender  opcntina  m  the  « 
saas  aMaaar  ss  a  dssd  of  eooveyanoe  (LooM  v.  Lorr//,  3  Atk.  11;  NX  at.  Cop.  "^ 
lOS ;  Go.  Cop.  a.  49)*  and  a  will  of  cupvholds  receiviuK  the  same  construction 
as  a  drviss  of  freeholds:  (H  right  v.  Kemv.  3 '1'.  U.  470,  473;  n'uiow$tm  v. 
lUrrisem,  1  Jae.  ft  Walk.  533 ;  1  Uugbes  PraoV  Sales.  349,  3od  edit) 
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WILL,  CREATING  A  RENT-CHARGE  FOR  TESTATOR'S  WIDOW 
FOR  LIFE,  AND  LIMITING  A  TERM  OF  1,000  YEARS  FOR 
RAISING  PORTIONS  FOR  YOUNGER  CHILDREN.  ALSO 
DEVISES  TO  USES  IN  STRICT  SETTLEMENT,  EMBRACING  THE 
WHOLE  LINE  OF  TESTATOR'S  DESCENDANTS.  APPOINTMENT 
OF  THREE  PERSONS  AS  PROTECTORS  OF  THE  SETTLEMENT. 
POWER  TO  RAISE  PORTIONS  FOR  YOUNGER  CHILDREN,  AND 
ALSO  YEARLY  SUMS  FOR  THEIR  MAINTENANCE  AND  EDUCA- 
TION, WITH  PROVISIONS  FOR  SURVIVORSHIP  AND  ACCRUER 
POWER  OF  ADVANCEMENT  OF  YOUNGER  CHILDREN,  AND 
PROVISO  FOR  CESSER  OF  TERM. 


1.  General  devise   of  testator's    real 

estates. 

2.  Rent-charge     to     testator's    wife 

during  her  life. 

3.  Power  of  distress. 

4.  Power  of  entry. 

6.  As  to   testator's    freehold    estate, 
subject  to  rent-charge. 

6.  Limitation  to  trustees  of  terra  for 

1,000  years. 

7.  To  the  use  of  testator's  eldest  son 

for  life. 

8.  Limitation  to  trustees  to  preserve 

contingent  remainders. 

9.  To  the  use  of  first  and  other  sons 

of  testator's  eldest  son  in  tail 
male. 

iO.  To  the  use  of  testator's  second  and 
subsequently  born  sons  for  life. 

11.  Limitation  to  trustees  to  preserve 

contingent  remainders. 

1 2.  To  the  use  of  first  and  other  sons 

of  testator's  third  and  other  sons 
successively  in  tail  male. 

13.  To  the  use  of  first  and  other  sons 

of  testator's  eldest  son  in  tail 
general. 


14.  To   the   use    of  first   and    other 

daughters    of    testator's    eldest 
son  in  tail  general. 

15.  To  the  use  of  first  and  other  sons 

of  testator's    second   and    other 
sons  in  tail  general. 

16.  To   the    use  of   first   and    other 

daughters  of    testator's    subse- 
quently born  sons  in  tail  general. 

17.  To   the  use    of   testator's   eldest 

daughter  for  life. 

18.  To  trustees  to  preserve  contingent 

remainders. 

19.  To  the  use  of  first  and  every  other 

son  of  testator's  eldest  daughter 
in  tail  male. 

20.  To  the  use  of  her  first  and  other 

sons  in  tail  general. 

21.  To  the    use    of  first    and    other 

daughters  of  testator's  daughters 
in  tail  general. 

22.  To  the   use  of  testator's    subse- 

quently born  daughters  for  life. 

23.  To  trustees  to  preserve  contingent 

remainders. 

24.  To    the    use    of    first    and  other 

sons      of      subsequently     born 
daughters  in  tail  male. 


OOVTITAMCIIIO. 


tt.  Tb  Um  Mt  of  Am  mmI  oilMr  MM 

M  MraWMMWIJ  DOni  UMMUNil 

laliDflMMnL 

t«.  Tb  Um  Mt  «r  Am  Md  «Hkm 
Mf  oC  iMtalaff^a  wtm 
boni  dMffbtanln  t»U 


17.  UhisMla  limitation  lo  tatlilor's 

lishllMin. 
tt.  ApfwIalBMit  of  ptoleelof*. 
t9.  Povwio  eootioM  Um  prol«olor> 

•hip. 


3a  At  lo  ijaoo  jmt^  Iwoi.   Tkw-      Viua 

ll^    MM    or    MOrtfifO  lo 


1^     pofiioM    tm    ymmtrn    M^XUIL 

irat< 


SI.  To  nim  sm&r  imm  Iw  tbo 

OT  /^rmttt^0 
Wkikmjm 

St.  Proritions  for  sunriforahip  wd 


S3.  Pifwerof  ad 
34.  l*ioriMfor 


[CoMiiENCB  vitf,  Iff  oalf,  No.  L,  cUoM  1,  p.  632.] 

1.  I  GIVE  AKD  DEYISB  all  that  my  freehold  CStAtC  (DBSCRIBB  GMnl 

parctk),  and  all  and  singular  other  my  freehold  mMMUigM,  Unda,  f^,^^^  mtt^ 
tefMUMiits and  heredltamcDt«,  whatsoever  and  wheresoever,  whether 
in  poesession,  reversion,  remainder  or  expectancy,  or  over  which  I 
stuill  poMeso  any  disposing  power  at  the  time  of  my  deoeate 
(exciting  sueh  estates  as  are  vested  in  me  in  trust,  or  by  way  of 
mortgage),  with  their  and  every  of  their  rights,  members,  privil^ee 
and  appurtenances,  to  the  U8£8,  upon  the  trusts,  and  for  the 
endii  intents  and  purposes,  and  with,  under  and  subject  to  the 
powers,  provisoes,  charges,  declarations  and  agreements  hereinafter 
limited,  ezpressed  and  declared  of  and  ooooeming  the  same  (that 
»  to  say), 

2.  To  TOE  USE  AND  IKTEKT,  that  my  dear  wife  (name\  or  her  R«t-eh«ir»  i» 
Btffg««,  shall  and  may  yearly  and  every  year  during  the  term  of  dunBg  Imt  Vh. 
her  natural  life,  recnve  and  take  (and  In  bar  of  all  dower,  thirds 

and  frccbench),  the  annual  sum  or  yearly  rent-charge  of  £ 
sterling  (a)  to  be  charged  upon  and  issuing  out  of  the  lands  and 
hereditaments  hereinbefore  devised,  to  be  payable  by  four  equal 
quarterly  {joyments,  on  the  25th  day  of  March,  the  24th  day  of 


(o)  If  the  vtfahMslrasdy  a  not-disrge,  or  sDj  other  etiite  or  interest  tming 
0«t  of  lbs  dovised  ftmamm,  aseond  to  her  bj  her  marriage  wttlemeot,  add— 


**in  addition  to  the  provyoo  made  for  her  out  of  the  same 
hereditaments  and  premises  by  our  marriage  eetiiement.* 


894  CONCISE  PRECEDENTS  IN 

Wills.       June,  the  29th  day  of  September,  and  the  25th  day  of  December, 

No.  XLiil.    in  every  year,  without  deduction  on  account  of  any  present  or 

Will  crmtinq  a  ^^^^^^  taxcs  or  impositions  whatsoever,  or  otherwise  howsoever ; 

Rent-charge    the  first  quarterly  payment  thereof  to  be  made  on  such  of  the  said 

for  Testator's  ^  J   tr   j 

Widow  for  days  of  payment  as  shall  happen  next  after  my  decease,  and  a 
proportionate  part  of  the  said  annual  sum  or  yearly  rent-charge 
which  may  accrue  due  between  the  time  of  the  last  quarterly  day 
of  payment,  up  to  and  inclusive  of  the  day  of  the  death  of  my 
said  wife,  and  to  be  recoverable  in  the  same  manner  as  is  herein- 
after directed  concerning  the  arrears  of  the  said  annual  sum  or 
yearly  rent-charge ; 

Power  of  3.  And  to  this  further  use  and  intent,  that  in  case  any 

quarterly  payment  of  the  said  annual  sum  or  yearly  rent-charge 
of  £  ,  or  any  part  or  parts  thereof,  shall,  at  any  time  or 

times  be  in  arrear  and  unpaid  for  the  space  of  days  next 

after  any  of  the  said  days  whereon  the  same  ought  to  be  paid  as 
aforesaid,  then  and  in  every  such  case,  and  so  often  as  the  same 
shall  happen,  it  shall  be  lawful  for  my  said  wife,  her  executors, 
administrators  or  assigns,  to  enter  into  and  distrain  upon  all  and 
singular  the  said  hereditaments  and  premises  hereinbefore  devised, 
or  any  part  thereof,  and  to  dispose  of  the  distress  and  distresses 
then  and  there  found  in  due  course  of  law.  To  the  intent  that 
thereby  and  therewith  the  said  annual  sum  or  yearly  rent-charge  of 
£  ,  and  every  part  thereof  so  in  arrear,  and  all  costs  incurred 

by  reason  of  the  nonpayment  thereof,  may  be  fully  satisfied  ; 

Power  of  entry.  4.  AnD  TO  THIS  FURTHER  USE  AND  INTENT,  that  in  Case  any 
quarterly  payment  of  the  said  annual  sum  or  yearly  rent-charge 
of  £  ,  or  any  part  thereof,  shall  at  any  time  or  times  be  in 

arrear  and  unpaid  for  the  space  of  days  next  after  any  of 

the  said  days  whereon  the  same  ought  to  be  paid  as  aforesaid,  then 
and  in  such  case,  and  so  often  as  the  same  shall  happen  (although 
no  formal  or  legal  demand  shall  be  made),  (b)  it  shall  be  lawful  for 
my  said  wife,  her  executors,  administrators  or  assigns,  into  and 


Practical  (b)  The  words  dispensing  with  the  demand,  although  it  is  the  usual  practice 

remarks.  to  insert  them,  are  not,  it  seems,  actually  necessary  to  confer  that  right :  as  to 

which,  see  Doe  v.  Horsley,  3  Nev.  &  Man.  567. 


MODm  oomrBTAMciiio. 

upon  all  and  singular  the  aaid  iMredttenMOta  and  premiMt  bemn      Wkuu. 
f   tor*  dcTiaod,  or  into  anj  part  thntot  b  Um  bum  of  Um  whole,    nJlaja. 
titer,  and  the  lame,  with  the  apportenaaeea,  to  hold  and  anjoj,  wa^Mi^m 
rente,  iaauee  and  profit*  thereof  to  receive  and  take,  to  and   j'TL"^**', 
tor  her  and  their  own  uae  and  benefit,   until  she  or  thej  ahall    wutmUt 
thereby  or  therewith,  or  otberwiae,  be  fully  paid  and  eatiafUd     ^-L 
the  aaid  annual  sum  or  yearly  rent-chai|^  of  £  ,  and  tha 

arrean  thereof  due  at  f  uch  time  of  entry,  or  afterwarda  to  grow 
due  during  the  time  that  she  or  they  shall  by  virtue  of  such  entry 
or  entriet  be  in  poeaeaaion  of  tho  taid  hereditaroenta  and  premiaea* 
tegather  with  all  eoets  incurred  by  reason  of  the  nonpayment 
thereof;  such  poescssion,  when  taken,  to  be  without  impeachment 
of  waste; 

6.  Akd  A8  to,  fob  akd  concerning  my  said  freehold  lands,  Aatotimiirt 
heradHaments  and  premises  hereinbefore  devised,    subject   *H  —ijmte 
charged  with  the  said  annual  sum  or  yearly  rent-charge  of  £         ,  rM»-«huf^ 
and  the  remedies  for  the  recovery  and  enforcing  the  payment  of 
the  flame ; 

6.  To  THB  I7SB  of  {tnuteet  of  term),  their  executors,  adminis-  Lteitatiaa  t» 
tratore  and  assigns,  from  henceforth  for  the  term  of  1,000  years,  &«  i.ooo; 
widioot  impeachment  of  waste ;  upon  the  trusts,  and  for  the 
enda,  intents  and  purposes  hereinafter  expressed  and  declared; 
and  after  the  expiration  or  sooner  determination  of  the  said  term 
of  1,000  years,  and  in  the  meantime  subject  thereto,  and  the  trusta 
thereof, 

7.  To  THB  178B  of  my  eldest  son  (name),  and  his  asmgns  during  To  Um  w  •# 
his  life,  withoat  impeachment  of  waste ;  and  ai\er  the  determination  mi  kr 
of  tliat  estate  by  any  means  during  his  lifetime ; 

8.  To  THE  USE  of  (hpo  trustees  to  preserve  contingent  mnamders),  Iiaitati«  i» 
and  their  heirs,  during  the  life  of  my  said  eldest  son  (name),  UPOH  "******  ** 
TRCTtT  to  preserve  the  contingent  remainders  hereinafter  limited, 
but  to  permit  my  said  son  (mamt)f  and  his  assigns,  during  his  life, 
to  receive  the  rents  and  profits  of  tho  said  hereditaments  and 
premises,  for  his  and  their  own  use  and  benefit ;  and  from  and 
immediately  af^er  the  decease  of  my  said  eldest  son  (mane), 
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Wills.  9.  To  THE  USE  of  the  first  and  every  other  son  of  my  said 

No.  XLIII.    eldest   son    (name),   successively,   according   to    their    respective 
Wiifcreatiaq  a  Priorities  of  birth,  and  the  heirs  male  of  the  body  of  every  such 
Rent-charge   gon :  and  in  default  of  such  issue, 

for  Testator's 
Widow  for 

Life^c.  jQ^  rp^  ^j^j,  ^g^  q|.  j^y.  ag(jQn(3^  a^uj  every  other  subsequent 

To  the  use  of     gon  successively,  according  to  the  priority  of  his  birth,  during  his 

first  and  other      ...  j.  ^  -^  ^ 

sons  of  life,  without  impeachment  of  waste ;  and  after  the  determination 

son  in  tail  male,  of  the  cstatc  of  cach  SOU  by  any  means  in  his  lifetime. 

To  the  use  of 

testator's  second  .  o\ii' 

and  subse-  11.  To  THE  USE  01  the  Said  [trustees  to  preserve,  cfc.)^  and  their 

sraTftJlTf™  heirs,  during  the  life  of  the  same  son,  upon  trust  to  preserve 

Limitation  to  the  Contingent  remainders  hereinafter  limited ;  but  to  permit  the 

trustees  to  game  SOU  and  his  assigns  to  receive  the  rents  and  profits  of  the 

preserve  o  ^ 

contingent         g^id  hereditaments  and  premises  for  his  and  their  own  use  and 

remainders. 

benefit ;  and  from  and  immediately  after  the  decease  of  each  son 
respectively, 

To  the  use  12.  To  THE  USE  of  the  first  and  every  other  son  successively 

^'th^"*^  *°*^  f  of  each  of  my  second  and  subsequently  born  sons,  according  to  the 
testator's  second  priority  of  their  respective  births,  and  the  heirs  male  of  the  body 

and  other  sons       „  ,     „  -,  i  i  i  i  i 

successively  in  of  such  first  and  every  other  son ;  to  the  intent  that  the  elder 
ma  e.  ^^  ^_^  sccond  and  subsequently  born  sons,  and  his  first  and  other 
sons  in  tail  male  as  aforesaid,  shall  be  preferred  to  and  take  before 
the  younger  of  my  said  second  and  subsequently  born  sons,  and 
their  first  and  other  sons  in  tail  male ;  and  on  failure  or  determi- 
nation of  the  several  estates  hereinbefore  limited. 

To  the  use  of  13.  To  THE  USE  of  the  first  and  every  other  son  of  my  said 
sons  of  °'  ^^  eldest  son  (name)  successively,  according  to  their  respective 
testator's  eldest  priorities  of  birth,  and  the  heirs  of  the  body  of  every  such  son ; 

son  in  tail  *• 

general.  AND  in  default  of  such  issue, 

To  the  use  14.  To  THE  USE  of  the  first  and  every  other  daughter  of  my 

oth '^^^dau^t  ^^^^  eldest  son  (name)  successively,  according  to  their  respective 
of  testator's       priorities   of  birth,   and   the   heirs   of  the   body   of  every   such 

eldest  son  in  -t  •       i    c     ^       c         ^    • 

tail  general.      daughter ;  and  in  default  of  such  issue, 

fire*aud^thl        15-  To  THE  USE  of  the  first  and  every  other  son  of  my  second 
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Mid  mbteqiMnUx  bora  mm  woemivaly,  Mooidiog  to  thrnr  tf      Wiu* 
•paetive  prioriCiM  of  birth,  and  tho  betn  of  the  bodiw  of  tueh    lu.  xuiL 
ftpflt  ftod  other  loot:  to  Tiit:  istunt  that  tho  elder  of  mj  f^f/^ 
•ad  Mtbeeqaentlj  bora  eont,  and  hU  fintt  and  other  iona  j^^ 
Bvelj  in  tail  goneral,  ihall  be  preferred  to  and  take  before    wutmjkt 
Um  jooager  of  my  aaid  eeoond  and  •obeeqaently  bora  aoM^  and       lI. 
their  ftrrt  and  other  lona  in  tail  genend;  and  on  failure  or  de-  ^^-'- 
termination  of  the  aeveral  eetalea  hereinbefore  limited,  f^  •^ 

tolail 

16.  T6  Tini  utB  of  the  firat  and  erery  other  daughter  of  mj  TV^'TV' 
aaid  aeeood  and  aabeeqnentlj  bora  aone  foeeeeaTelj,  aoeording  to  ^aghcan  if 
their  retpective  prioritiea  of  birth,  and  the  hcins  of  the  body  of  raeh 
fint  and  other  daughter;  to  the  intent  that  the  first  and  every  ^ 
Other  daughter  of  the  elder  of  my  tecond  and  sobaequently  bora  eona 
hi  tail  general  aa  aforeaaid,  shall  be  preferred  to  and  take  before 
tiw  flret  and  other  daughters  of  the  younger  of  my  SMd  second  and 
eBheeqoently  bora  sons ;  and  on  failure  or  determination  of  the 
hereinbefore  limited. 


17.  To  the  use  of  my  eldest  daughter  {mame)  and  her  assigns  To^«—^«^ 
daring  the  terai  of  her  natural  life,  without  imi>cachmcnt  of  waste ;  <iM(htM>  far 
▲VD  after  the  determination  of  that  estate  ^by  any  means  in  her 
HfSBtmie, 

18.  To  THE  USE  of  the  said  {trustees)  nnd  their  licin*  durii^To 
the  life  of  my  said  eldest  daughter  {name),  upon  TUl'8T  to 
preaeiTO  the  eontingent  remainders  hereinafter  limited,  but  to 
permit  my  aaid  daughter  and  her  assigns  to  receive  the  rents 
and  |«ofitB  of  die  said  hereditaments  and  premises  for  her  and 
their  own  printer  nae  and  benefit:  and  from  and  immediately 
after  the  decease  of  my  said  eldest  daughter  {name), 

19.  To  THB  USB  of  the  first  and  every  other  son  of  my  aaid  TotbcMtiT 
eldeat  daoghter  (aoais),  sneeeasively,  according  to  their  respective  «iiMr  wmZT 
priorities  of  birth,  and  the  heira  male  of  the  body  of  vwvj  aooh  aoo ;  ^i*]!^'',^  ^^ 
AHD  in  default  of  such  issue,  a^ 

SO.  To  THE  USB  of  the  fint  and  every  other  son  of  my  said  imt  im  m1 
eldest  daoghter  (naw»e),  sneossrively,  aooordiqg  to  their  respective  2!iVmL* 
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Wills.       priorities  of  birth,  and  the  heirs  of  the  body  of  every  such  son ; 
No  XLiii.    "*-^^  ^^  default  of  such  issue. 

Will,  creating  a       ^.      rT\  f    t       n  t  i-ii 

Rent-charge        21.   lo  THE  USE  of  the  hrst  and  6 Very  other  daughter  of  my 
Widow"foV  ®^^^   eldest  daughter  successively,  according  to  their  respective 
Life,  <i-c.      priorities   of  birth,   and  the  heirs  of  the   body  of  every   such 
To  the  use  of    daughter ;  and  in  default  of  such  issue, 

first  and  other 
daughters  of 

testator's  22.  To  THE  USE  of  my  sccond  and  every  other  subsequent 

daughters  in  .  ,..,.. 

tail  general.  daughter  succcssivcly,  according  to  the  priority  of  her  birth,  during 
To  the  use  of    jjgj.  jjfg  without  impeachment  of  waste ;  and  after  the  determina- 

testators  *■ 

subsequently      tion  of  the  estate  of  each  daughter  by  any  means  in  her  lifetime, 

bom  daughters 
for  life. 

To  trustees  23.  To  THE  USE  of  the  Said  (trustees)  and  their  heirs,  during 

con^IngenT  ^^^  life  of  the  samc  daugh'ter,  upon  trust  *to  preserve  the  con- 
remaiuders.  tingent  remainders  hereinafter  limited;  but  to  permit  the  same 
daughter  and  her  assigns  to  receive  the  rents  and  profits  of  the 
said  hereditaments  and  premises,  for  her  and  their  own  use  and 
benefit ;  and  from  .and  immediately  after  the  decease  of  each 
daughter  respectively, 

To  the  use  of        24.  To  THE  USE  of  her  first  and  every  other  son  successively, 

first  and  other  .  ...  p  i  •     i  i     i       i     • 

sons  of  according  to  their  respective  priorities  of  birth,  and  the  heirs  male 

bornTught^ers  of  the  body  of  such  first  and  other  sons ;  and  in  default  of  such 

in  tail  male.        jgg^^^ 

To  the  use  of 
first  and  other 

sons  of  25.  To  THE  USE  of  the  first  and  other  son  of  such  daughter 

subsequently  ^  ,  ....  . 

born  daughters  successivcly,  according  to  their  respective  priorities  of  birth,  and 
genera .  ^^^  jjgirg  of  the  body  of  such  first  and  other  sons ;  and  in  default 
of  such  issue. 

To  the  use  of        26.  To  THE  USE  of  her  first  and  every  other  daughter  succgs- 

first  and  other  ,  ....  .  ,  . 

daughters  of  sivcly,  according  to  their  respective  priorities  of  birth,  and  the  heirs 
Bubs^equentiy  of  the  body  of  such  first  and  other  daughters ;  to  the  intent  that 
born  daughters  ^j^g  estatcs  SO  limited  to  the  elder  of  my  said  second  and  other 

m  tail  general.  ^  "^ 

daughters  successively  during  their  lives,  and  to  her  and  their  first 
and  other  sons  successively  in  tail  male,  and  to  her  and  their  first 
and  other  sons  successively  in  tail  general,  shall  be  preferred  and 
take  effect  before  the  estates  limited  to  the  younger  of  my  said  second 
and  other  daughters  successively  during  their  lives,  and  her  and 


xoDiM  oomrtTAjiciifo. 


tkiirinluidoUMrMMMMatMiTelyiiitaaBi^aiidheruidtbeir      9uajl 
infk  aad  ocbor  toat  MMOtaiftly  in  Uil  gMtral,  ud  her  mad  their    juHJuu. 
iffrtMid  odMr  dMfhten  iMpcotiralj  in  uil  gonerml;  and  after  ->^     J'-j 
tbt  datanniiMtion  or  fiular«  of  the  laid  MvenJ  mUIm  li«raiiib«for« 


V^ 


irub 


t7.  To  Tint  uai  of  m j  own  right  heirt  for  over. 

SflL  AvD,  for  the  purpoee  of  preTenting  the  mfutl  eetntes 
bOTeiahefore  limited  froiu  being  bwrred  or  deetrojed,  eo  long  m 
Ao  mlat  of  law  will  permit,  I  do  hereby  by  this  my  will,  in  pur- 
■ninoe  of  the  power  oonferred  by  the  act  of  Parliament  in  that 
btlttK  nomiiwif  and  appoiat  (thrte  ftrmmi  mamet)  to  be  the 
ptoteelow  of  the  aerenl  eatatea  tul  hereinbefore  limited,  during 
the  continuance  of  the  eatatc,  or  MTeral  eatatea  for  life  antecedent 
to  aoeh  eatate,  or  aerend  eatatea  tul,  and  with  all  such  discretionary 
powera*  aothoritiea  and  privilegea  as  are  anncoced  to  the  office  of 
proleotor  by  the  Hud  act  of  Parliament(c) 


•%*• 


^ 


e)  A  pntoelor  b  a  enaiws  of  the  PhMS  and  Baoovvrj  Sobililalioa  Asl  (3  4  4  iw  dhi  «r 
4,  e.  74).  pcvrioosljrto  whieb  be  had  aoerisleBoe,  but  his  oAoe  isehnileles  fntumim 
\  to  tliat  of  th«  tMwnt  to  the  fnmpa  voder  the  pre^xitting  bv,  vtkmmu  fAm 
ia  like  Baoner  u  »  kind  of  cheek  upon  the  too  free  slieuatioo  of  settled  u>ttefWw4 


■fopsrty.    libers  MiasooMieepeoli,  however,  a  dJiJMteiMe  in  their  qoaliflflstioos. '**'>**wr 
Tbotsoaatlothe  arm^  ssosl  have  bseo  seissd  of  the  ian^edMls  ssIbIs  ar^«>}«iM*M 
frsshsld  (whslhsr  dv  right  or  bj  wroac  was  ionaslsriai),  apon  whioh  the  oslale    " 
laB  was  e>peolaBl»  ns  terj  extsleaee  asiM  ds|MMlsat  apoo  his  ssiils  ia  the 
Isadsi  (Lits.5l9{  1  SbsDw  Tooeh.  4S :  Anr.  614 :  PW.  Cook  Has.  38 :  Doot. 


(Lits.5l9{  l8hqKToQeh.4S:  Plow.  614 ;  Pig.  Cook  Has.  38 ;  Doot. 
Ik  Mta.  49 ;  Atkmm  r.  Lttd  Jiy hass.  i  Eg.  Cs.  Abr.  16.)  The  ptoleetor,  thei«- 
fcrs,  is  a  kind  of  au»d  ehvasMr,  sooMtasses  dsriviag  his  origin  from  the 


iors,  IS  a  Ktna  oi  au»o  easmsMr,  somenssss  osnvtag  ais  ortgtn  Rom  tae  eswe, 
whieh  he  himself  tikss  te  the  propstlj,  at  othsrs  from  a  mere  sppoiataMat  of 
the  esMfar  wUhaal  tsUag  aav  sslals  or  hUsnst  whatever;  sad  that  eves  to  tU 
■weJarioa  of  BHanaa  whs  \m  for  soeb  appstelmsal  wmrid.  from  tskinc  a  pre- 


fer soeb  siiBsialiBSBl,  wwJd,  ftom  tsking  a  pre- 
ia  the  priiaieie,  have  filled  that  ohaiaeter,    8o  aaMh  indeed  am 
of  a  pwsoosl  neturc,  that  where  he  derivee  his  oflfes 


Wtsjisliuh  hstskssintbg  property,  it  wiD  not dstemine^ahhoagh 
the  varf  eslsis  whieh  ooostitutee  bim  proleotor  (eeols.  tS,  8S.) 
tho  polselocihip  arisss  by  BMaas  of  a  preooding  estste,  it  ie  nol 
thel,  hka  the  tenant  to  the  afoyeaoder  the  old  ■/sISBi.hsshoald 
of  aa  eslits  of  freshald ;  far,  bjr  the  provirioae  of  the  set.  aa  eetate  Ibr 
•poa  a  Hfa  or  livee  wUl  make  him  «  protector  (teet.  33) ;  but 


an  ahmlals  tsns  of  yssMa  however  king  to  point  of  duimtion.  viU  nut  eonatitut* 
hfaa  sash  (sset.  33.)  Nskhsr  will  tha  sststa  wbioh  a  party  take*  aa  tenant  m 
dower  (eeel.  39),  heir,  anealer,  adaialrtmler  or  eeeiga,  oon»titut«  bim  or  bcr  a 
liHiiini  (<t.)  NorwtB  alessssatarsafealidersenfinocd  by  »  sstUsawat 
(sset.  36),  asr  a  bsts  Uitii  feeet.  tl)  (maHam  where  nadrr  a  •ctilaami  made 
prior  to  the  pssiag  of  the  aetaewoald  have  been  BMdeltwuittu  ibt  prmeift), 
as  sosh,  hscMBS  a  prstsder.    Bat  whsw  thsrs  shall  bs  awre  tbao  one  estate 

TOL.  II.  3  M 
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Wills.  29.   AnD    I    DO    HEREBY    FURTHER    DIRECT    AND    DECLARE, 

No.  XLiii.    that  in  case  any  or  either  of  them  the  said  {protectors^  names),  or 

Will,  creating  a 

Rent-charge 

for  Testator's 

Widow/or 

lA/e,  ^. 


prior  to  the  estate  tail,  the  owner  of  which,  but  for  the  last  two  preceding  clauses 
would  have  been  the  protector  of  the  settlement,  shall  by  virtue  of  such  clauses 
or  either  of  them  be  excluded,  then  the  person  (if  any)  who,  if  such  estate  did 
not  exist,  would  have  been  the  protector,  will  be  such  (sect.  28.) 

Provided  that  where  a  person  having,  on  or  before  the  31st  day  of  December, 
1833,  disposed  of  a  remainder  or  reversion  in  fee,  who  without  this  clause  would 
have  been  the  protector,  and  thereby  have  been  enabled  to  concur  in  the  barring 
of  such  remainder  or  reversion,  which  he  could  not  have  done  if  he  had  not- 
become  such  protector,  then  the  person  who  but  for  this  act  would  have  been 
the  tenant  to  the  preecipe  shall  be  the  protector  (sect.  28.)  This  last  provision, 
place  before  the  however,  it  must  be  borne  in  mind,  only  relates  to  dispositions  made  prior  to 
L'lnS,;        tbeyearl834. 

Where  the  prior  estate  of  a  married  woman,  sufficient  to  constitute  a  protector, 
is  not  settled,  or  agreed  to  be  settled,  to  her  separate  use,  she  and  her  husband 
together  will  be  the  protector ;  but  if  settled,  or  agreed  to  be  settled  to  her 
separate  use,  she  alone  will  be  the  protector ;  and  in  the  latter  case  she  may 
consent  to  an  alienation  without  her  husband's  concurrence,  in  the  same  way  as 
^f  ^^^  ^^'"^  ^^^^  (sect.  24)  ;  but  if  she  is  tenant  in  tail,  she  cannot  convey  without 
married' woman  his  consent,  and,  even  with  his  concurrence,  the  deed  of  conveyance  must  be  duly 
acknowledged  by  her  in  pursuance  of  the  terms  prescribed  by  the  act. 

But  if  the  husband  is  of  unsound  mind,  whether  found  so  by  inquisition  or 
not,  or  he  is  from  any  other  cause  incapable  of  executing  the  deed,  or  his  resi- 
dence be  unknown,  or  he  be  in  prison,  or  living  apart  from  his  wife,  either  by 
mutual  consent  or  sentence  of  divorce,  or  be  transported  beyond  the  seas,  on  any 
cause  whatever,  the  Court  of  Common  Pleas,  by  an  order  in  a  summary  way, 
upon  application  of  the  wife  upon  such  evidence  as  to  the  court  shall  seem  meet, 
will  dispense  with  the  concurrence  of  the  husband  in  any  case  in  which  his  con- 
with  husband's   currence  is  required  by  this  act  (sect.  91-)    And  where  a  husband  is  living  apart 
concnrrence  in     from  his  wife,  although  his  residence  be  known,  and  an  application  has  been 
certam  cases,     tnade  to  him  to  join  in  the  conveyance,  which  he  has  refused  to  do,  an  order  to 
the  above  effect  may  nevertheless  be  obtained,  provided  the  husband  himself 
takes  no  interest  in  the  property :  (Re  Fanny  Maria  Browne^  Common  Pleas, 
14th  January,  1846  ;  6  L.  T.  297.) 
Lord  Chancellor      In  case  the  protector  should  become  a  lunatic,  the  Lord  Chancellor,  or  the 
or  Court  of        person  for  the  time  being  entrusted  by  the  Crown  with  the  persons  and  estates 
Chancery  to  be  of  lunatics,  will  be  the  protector  (sect.  33.)    And  where  the  protector  is  a  con- 
protector  when    victed  felon,  or  where  he,  not  being  the  owner  of  a  prior  estate,  is  an  infant,  or 
protector  insane  not  to  be  found  ;  or  where  by  the  settlement  the  owner  of  the  prior  estate  is  not 
or  felon  conrict.  ^j^g  protector  and  there  is  no  appointment  of  one  ;  or  where  generally  there  is 
no  protector,  where  there  is  a  suflBcient  prior  estate  to  constitute  one,  the  Court 
of  Chancery  will  be  the  protector  (ibJ) 
Protector,  how       The  settlor  entailing  lands  is  empowered  to  appoint  any  number  of  persons, 
to  be  appointed,  not  exceeding  three,  and  not  being  aliens,  to  be  protectors  of  the  settlement ; 
and  he  is  also  empowered  by  a  power  of  appointment  in  the  deed  or  will  making 
such  settlement  to  perpetuate  the  protectorship  to  any  persons  not  exceeding 
three,  and  not  being  aliens,  whom  he  may  think  proper  (sect.  32) ;  but  the 
same  section  also  provides  that  every  deed  appointing  a  protector  under  a  power 
in  a  settlement,'  and  every  deed  by  which  a  protector  shall  relinquish  his  office, 
shall  be  void,  unless  enrolled  in  Chancery  within  six  months  after  the  execution 
thereof. 

The  protector  has  the  absolute  power  of  giving  or  withholding  his  consent ; 
nor  is  there  any  law  to  prevent  his  selling  such  consent  for  a  pecuniary  con- 
sideration, or  from  refusing  his  consent  unless  a  sum  of  money  be  paid  him  for 
withholding  bis  g©  doing ;  and  every  shift  or  contrivance  by  which  it  shall  be  attempted  to 
consent.  control  this  power,  and  any  agreement  to  prevent  him  from  exercising  his 


Power  to 
continue  the 
protectorship. 

Where  the 
disposition  of 
the  estate  took 


person  who 
would  have 
been  tenant  to 
the  pracipe 
will  be  the 
protector. 

Where  a 


alone,  and 
where  she  and 
her  husband 
shall  be  the 
protector. 

Court  of 
Common  Pleas 
may  dispense 


Power  of 
protector  as  to 
the  giving  or 
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ftoj  Other  protootor  or  proCeotoni  to  bo  tppoinlMi  m  bereuMftflr      ^«*m. 
meotionod,  «haU  die,  or  de«re  to  rolioqulah  the  office  of  protootOTf    lu.  XLUt 


»'  I  U)  w-ithlwld  his  eoMral,  viU  Im  fokl     iruWi 

c  with  rt«p0et  to  hk  pomwr  to  oommI      t^  4 

iFT  will  a  Cuurt  uf  Kijiutjr  utteriore  to  roalnun  him  tn  the  evrroW  at        

<r  tfvftt  bw  routcnt  m  a  hccadi  of  trwt  {ib.)  1  and  tho  rule  u  to 
n  doMct  Md  objccto  of  powHt  will  not  apply  to  dtaliiun  botwMO 
tcaMHitot«il(£r37,> 
'ur  of  a  •ettlement  io  rameek  of  the  ovnanhip  of  •  prior  wtitt    m  Asiapmaaiflr'a 
for  life  for  tnitance    M  M  dooi  not  br  eonrvjrtaff  •v«v  hit  eatalt  |w—  b 
iM  to  bt  piotoetar,  oMyr  ilin  al  aay  wm  dwing  hit  lifc  eooMal  i«ir*'t  «f  • 
t  Mtioo  und<r  tfaa  atiUttto,  notwithatanrfhif  tht  ortrto  by  whieh  ho  ■>•>  f^<7f*» 

(u^ ^  uoaatitaleii  protector  hM  baeooM  twlod  in  aaolbtf  perton,  and  m  ho  "  (^■■'i- 

S'BBokevholboriain  be  plrM«aforgiriogluaoonaeot»haaay.iniKHntof|lMl, 
hiaealntoiBthe«meprcuiiaeitwie«ov«r.    And  aa  on  tho  other  hand  tbopro- 
iMlarahip  doaa  ael  oaaM  by  tht  prolacWo  ooowyiag  nwny  the  pn^Mrty  which 


r,  or  J^to  1— ni  m 
aoy  *■''•  ?•»••*  •i' 
•r  10  ^  •     ^  7*^^^ 


oooalitatiBd  him  aneh«  ao  00  the  other  liaad  he  may  oooaent  to  the  diapoaitton 
by  Um  tenant  in  tail,  and  ctill  retain  hit  own  estate ;  or  he  may,  if  ho  tUaka 
proper,  eenrey  aa  wall  aa  oonaeot :  and  if  he  doaa  Uie  latter,  arhatorar  aetata  he 
takee  in  the  propeftr  may  be  inclutied  in  tbe  eonreranoe :  but  if  he  merriy 
eaneeata,  the  eSM  or  endi  eonaent  will  be  to  bar  the  luterior  limitationa  to  take 
aflMk  after  or  in  defeaaanoa  of  the  estate  tail*  but  hie  o«m  estate  in  the  property 
vin  Momin  onduturbed. 
Brar^  aelaal  tenant  in  tail,  whether  in  posssssiea,  mmaindsr,  contingenrj,  or  As  tet«Mat 
I..  1^  saapowered  to  dispose  of  the  sotailed  fatnde  either  in  fee,  or  fur  a     *~"  ' 

ae  agpdast  all  persons  whose  estates  are  to  talu  effect  after  or 
— .■■,■■..  of  aoy  saeh  sstale  tail,  aaving  ahrajrs  the  riKhts  of  all  persons  ^  ^^ 
raipesf  ^ertaCsr  ariar  fe  tkt  tttate  tait,  and  the  rifcht  of  all  other  iitnoa*  except  "*"•** 
theaa  afaiMk  wbom  eoeh  diepoeitton  is  by  this  act  authorizcil  to  be  made  ^^ 
(scat  18.)  This  eel.  therefore,  afterwards  rnacttnc  that  wiiere  tliere  is  a  pro- 
toelor  his  eooBSBt  dMil  bs  rsqoisite  to  enable  an  aotnal  tenant  in  tail  to  ereate  a 
niipr  eelile  tiwi  a  baee  fee,  a  disposition  withovt  sooh  eon  sent  will  ooljy  conrer 
aa  estate  waSar  to  tiiat  whidi  would,  prior  to  this  act,  hare  been  effeosed  by  a 
flaa  wMi  pwelaaistions :  m..  a  base  or  limited  fee  determinable  on  fUlme  of 
isaas  of  ths  body  of  the  tenant  i  n  tail  inheritable  ander  the  entail  (Shep.  Toooh. 
17 ;  Dy.  48 ;  Co.  lilt  372  ;  Bee.  Abr.  Finea,  B. ;  Com.  Diff.  Eetate,  99.)  But 
if  then  ia  ao  pretsatot,  or  the  tsaaat  fat  tail  pw>enree  the  eoaeent  of  inch 
piateelor.  then  aa  assnranee  by  the  tenant  in  tail  under  the  abore  act  will  acnuire 
an  ths  foree  and  operation  which  a  reoomy  dulr  sufltered  would  formerlr  nare 
dene,  and  will  not  only  bar  the  estate  tail  of  toe  tenant  in  tail,  but  ailao  all 
satalae,  ri|H>ta,  titles^  interssta,  and  power  to  taks  effect  after  the  determination 
or  hi  dafcanaee  of  eneh  estate  tail. 

Aa  the  eel  nrsaerihesa  dsed  aa  the  oalv  aiode  of  assoraooe  br  which  eetatos  eaa  PanMliU« 
he  dlesntaileo,  a  eootraet.  ahhonfh  nnaer  esal.  will  only  be  binding  pereoaaDy  aMSMr^  ia  a 
oa  the  tenant  in  tail  and  will  in  no  wiae  affeet  the  ieene  in  tail  or 
derawn;  whilst  a  will  is  altoasther  inoperative  for  any  disentailing  pa 
The  dieentailing  assurance,   althouxh   it   must   be  a   deed,  need  not  Im  aa 
iadeatnrs ;  but  it  must  be  a  formal  instrument  complete  in  all  its  parts,  sa  a 
eoart  of  sanity  has  ao  power  to  rsliere  ia  tiie  ease  of  informal  aesnranees  of  this 
natara.    Boca  iastnaMat  anat  alao  be  eatoOed  ia  Chaaesry  withia  six  oalcodar 
months  afwr  the  rreeamaai  otbarwlaa  it  will  beeoeae  tnoperatirs^  hot  when  so 
ennriled  it  mil  take  sAmt  froai  fhm  time  it  was  exaeatad.    No  proof  of  the  ese- 
eation  of  the  deed  is  reqaired  at  tim  time  of  enrolnMat,  eonsfqusntlr.  the  cetH- 

r.Iif  Bmryk.htt 


ffeata  of  oarolMsal  le  ao  proof  of  its  eaaealioa  {Bitkap  r.  lie  Bmryk,  before  Vica- 
rhaaesltor  KaJKht  Brnee,  0  L  T.  IWt  Hi^ihes  Ptaet  8eW.  im.  andediL) 

It  MMl,  howerer.  be  reiBSBibsiaJ  that  the  ael  now  under  dticassjea  flial{f  Tmaat  ia  tsO 
unahlM  tfM  taaanl  m  tail  to  diipeaa  of  the  eatatted  laads  as  Maiaat  paneM  ««<•  vith 

3  M  2 
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Wills.       THEN  and  in  every  such  case,  and  so  often  as  the  same  shall  or  may 

No.  XLiii.    happen,  I  do  hereby  authorize  and  empower  the  surviving 

Will  creating  a  ®^  Continuing  protectors  or  protector  for  the  time  being,  or  the 

Rent-charge    executors  or  administrators  of  the  last  surviving:  or  continuing 

for  Testators  ^  »  " 

Widow  for  protcctor,  or  if  there  should  be  no  such  person,  then  for  the  pro- 
'  tector  or  protectors  so  relinquishing  the  office  of  protector  as 
aforesaid,  by  any  deed  or  deeds  to  be  enrolled  in  the  High  Court  of 
Chancery,  to  nominate  and  appoint  one  or  more  fit  person  or  persons, 
not  being  tenant  for  life  in  possession,  for  the  time  being,  of 
the  said  hereditaments  and  premises  hereinbefore  devised,  to  be  a 
protector  or  protectors  in  the  place  of  the  person  or  persons  so 
dying  or  relinquishing  the  protectorship  as  aforesaid;  to  the 
intent  that  the  office  of  protector  may  from  time  to  time  be  filled 
with  the  full  number  of  three  persons,  and  every  such  new  pro- 
tector or  protectors,  so  to  be  appointed  as  aforesaid,  shall  and  may, 
either  in  conjunction  with  the  surviving  or  continuing  protector  or 
protectors,  or  solely,  as  the  case  may  be,  have  and  exercise  the 
same  discretionary  powers,  authorities  and  privileges  as  he  or  they 
would  have  had,  or  could  or  might  have  exercised,  if  he  or  they 
had  been  originally  appointed  a  protector  or  protectors  of  the  said 
estate  tail  or  estates  tail  by  this  my  will. 

As  to  1,000  30.  And  as  to,  for  and  concerning  the  said  term  of  1,000 

trustees^ V sale  years  hereinbefore  limited  to  the  said  (trustees  of  term)  as  aforesaid, 

or  mortgage,  to    ^^^  WILL  IS,  AND  I  DO  HEREBY  DECLARE,  that  the  Same  is  SO  limited 

raise  portions  ' 

for  younger  to  them  UPON  TRUST,  by  salc  or  mortgage,  either  of  the  whole  or 
of  a  competent  part  of  the  said  hereditaments  and  premises,  for  all 
or  any  part  of  the  said  term  of  1,000  years,  and  out  of  the  rents  and 
profits  thereof  in  the  meantime,  or  by  all,  any  or  either  of  the  ways 
and  means  aforesaid,  to  raise  and  levy  for  the  portion  of  all  or  any  of 
my  children  (other  than  or  not  being  an  eldest  or  only  child  for 
the  time  being,  entitled,  under  the  limitations  hereinbefore  con- 


Drotector's  claiming  under  the  entail,  and  those  whose  estates  are  to  take  efifect  after  it,  and 

consent  is  ^°^^  ""*'  ^ff^^t  prior  estates:   (sect.  15.)     Thus,  for  example,  if  lands  were 

disabled  from  limited  to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C.  in  tail,  with  divers 
defeating  prior  remainders  over,  and  C.  were,  during  the  life  of  A.  and  B.,  with  the  consent  of 
estates.  the  protector,  to  make  a  disposition  in  pursuance  of  this  act,  its  effect  would  be 

to  bar  C.'s  estate  tail  and  the  remainders  expectant  thereon,  hut  the  preceding 
estates  for  the  life  of  A.  and  B.  would  remain  in  the  same  state  as  previously. 


children. 


uoDwaM  ooMvsrAaooM.  Mt 


tained.  to  the  mid  h&ndktamwiM  and  jpnaSma,  fbr  an  •■teto  tail      Wiua. 
ur  for  lU'v  in  powMiioo  or  remaindar  aspaotaat  oa  Ui«  daoaaae  of   luilui. 
hi§  or  her  |iarent),  it'  there  sluill  bo  but  ooe  ohild  (not  beiog  an  waimmH^* 
aldatt  or  ooly  child  for  the  time  being  aa  aibroiaid),  the  Mtm  of  5?l."tT'^ 
£  ,  to  be  paid  tu  Miob  ohild,  bein^  a  ton,  upon  hi«  attaining    Wi4am*m 

the  ago  of  twenty-one  7aara»  or  being  «  daughter,  u|)on  bar 
attaintag  that  ago  or  day  of  nuurriage.  Anu  if  there  aliall  be  two 
or  aMMo  of  cuch  ohildron  (other  than,  or  not  being  an  aldatt  or 
oaljr  ohild  entitled  as  aforeaaidX  the  sum  of  £  ,  to  ba  diTidad 

batnaao  toeh  younger  children  in  equal  sharea,  and  to  bo  paid  to 
aadi  ohild  being  a  son,  on  his  attaining  the  ago  of  twenty-ona 
jraan,  and  to  each  child,  being  a  daughter,  on  her  attaining  that 
1^  or  day  of  marriago. 

SI.   And  mt   will  is,  and   I    do   IIEBEBY    direct   AMD  DB- To  nlM  7<iwl7 

■■■  for  Um 
CUUtK,  that  the  «aid  {trusieet  ofterm\  or  the  survivor  of  them,  hia 

executors,  administrators  or  asMgns,  do  and  Hhall,  from  aud  irom^  ^ 

diatcly  aAer  my  decease,  aud  until  the  luiid  portion  or  {lortiona 

■hall  beoomo  payable,  by  and  out  of  the  rents  aud  profits  of  the 

■aid  hareditamcnts  and  premises,  levy  and  raise,  for  the  support, 

maintananoe  and  education  of  such  child  or  children  (not  bciqg 

aoeh  aUast  or  only  child  as  aforesaid,  until  such  child  or  children* 

bdag  a  son  or  sons,  shall  attain  the  age  of  twenty-one  years,  or 

baiag  a  danghter  or  dauf^hters,  shall  attain  that  age  or  marry,  such 

yaariy  Mun  for  each  of  them  as  will  be  equivalent  to  the  interest 

of  the  portion  of  such  child  or  children  respectively,  at  the  rate  of 

S/.  for  every   lOCML  by  the  year;    and    from    and    after   such 

child  or  ohildren  who   being  a  son  ur  sons  shall  have  attained 

the    ago    of   tweoty*one    years,  or  who    being  a  daughter  or 

daugbtara  shall  have  attained  that  age  or   married,  uutil   such 

portion  or  reapaetive  portions  shall  be  pud,  sucli  yearly  sum  for 

oKh  of  them  as  will  be  equivalent  to  tlio  interest  of  the  portion 

of  such  chihl  or  children  respectively,  at  the  rate  oi  AL  for  every 

loot  by  the  year;  akd  I  duiect  that  tlio  interest  so  payable 

spoa  tha  said  portions  as  afonsaid  shall  aooroe  and  bacoo»a  payable 

litNB  tliaday  of  my 


32.   PaOTIDKD  ALWAYS,  AUD  MY  WILL   IS,  AKD  I  DO  HKBKBT  j^'J^*''".'.** 

ruMTiiCB  Dia£<T  AMD  DECLARE,  that  m  caso  thore  shall  bo  uMMre  ■•4 
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^^-       than  one  euch  child  for  whom  such  portions  are  hereby  provided 

No.  XLIII.    as  aforesaid,  and  any  of  them,  being  a  son,  shall  become  an  eldest 

Will,  creating  a  OT  Only  son,  or  shall  die  under  the  age  of  twenty-one,  or  being  a 

for^T^tator's  ^^^g^^^^^  shall  die  under  that  age,  or  without  having  been  married, 

Wtd^wfor     then  the  portion  hereby  intended  for  such  son  so  becoming  an 

eldest  or  only  son,  or  dying  under  the  age  of  twenty-one  years, 

or  for  such  daughter  who  shall  die  under  that  age,  or  without 
having  been  married,  or  such  part  thereof  as  shall  not  have  been 
advanced  for  his  or  her  benefit,  under  the  powers  and  authorities 
hereinafter  limited,  shall  accrue  to  the  survivor  or  survivors,  or 
other  or  others  of  such  children  (not  being  an  eldest  or  only 
child  entitled  as  aforesaid),  and  be  payable  to  him,  her  or  them 
(if  more  than  one)  in  equal  shares,  at  the  same  ages,  days  and 
times  respectively,  and  in  the  same  manner  as  hereinbefore 
declared  concerning  his,  her  or  their  original  portion  or  portions, 
or  as  near  thereto  as  circumstances  will  permit ;  and  I  furthee 
DECLARE,  that  such  benefit  of  survivorship  and  accruer  shall 
extend  as  well  to  the  surviving  or  accruing  as  to  the  original 
portion  or  portions ;  but  so  nevertheless,  that  no  one  child  shall 
be  entitled  by  survivorship,  or  otherwise,  to  more  than  the  sum  of 
£  {same  amount  as  to  be  raised  in  case  there  shall  he  only  one 

younger  child.') 


Power  of 
advancement. 


33.  Provided  also,  and  my  will  is,  and  I  do  hereby 
FURTHER  AUTHORIZE  AND  EMPOWER  the  Said  {trustees  of  term), 
and  the  survivor  of  them,  his  executors,  administrators  or  assigns, 
at  their  own  proper  discretion,  to  levy  and  raise  by  all  or  any  of 
the  ways  and  means  aforesaid,  any  sum  or  sums  of  money  in  part 
of  the  portions  hereby  intended  for  any  of  my  said  younger 
children,  towards  his,  her  or  their  placing  out  or  advancement  in 
the  world,  notwithstanding  his,  her  or  their  portion  or  portions 
shall  not  then  have  become  payable ;  but  so,  nevertheless,  that  the 
sum  or  sums  of  money  so  to  be  raised  as  aforesaid,  shall  not  exceed 
one-half  part  of  the  presumptive  portion  of  such  child  or  children 
respectively,  and  so  that  the  sums  so  raised  shall  be  considered 
and  taken  as  part  of  the  portion  or  portions  hereby  provided  for 
such  child  or  children  for  whose  benefit  such  sura  or  sums  of 
money  shall  be  so  raised  as  aforesaid. 


COMVKTAJIOIVO.  fflf 

34.  Pbotidbo  ALiOb  thst  inmtSMtj  thm  tbe  tnMti  iMrab-      Viua 
hthn  dMUred  of  wad  coaoerning  tbo  mid  Unn  of  1,000  ymn^    w,  xuu. 
•ball  hare  been  porfdnned  and  Mttsfied,  or  •hall  Iwve  booooM  wiM,m^^^* 
iiiiiiunmii  I,  Of  inoapablo  of  T^H»*g  efioct«  aod  all  coata  iooofvad   '"'^^T't 
in  retpoet  of  tbe  mom  ahall  bo  diaohaigod,  tbon  aoeh  Unn,  aa  to    widmfar 
all  tbe  bereditaiuenta  auU  {iremiaaa  oompriaod  tberaiii,  or  lo  auch 
thivaof  aa  ahall  renuuo  unaold  or  undi^Maed  of  for  tbo  pwpoaaa 
■ferwiid    ahall    oeaao   and  dotcnuiiM.    [Add  dtekaraiiom  at  to 
tttatm  wtdtd  im  tmtahir  in  trust  or  hy  wa^  ff  aMrl^ia^  omd  that 
trmtjrn*  rte^pt*  shall  be  a  mfficiemt  dueharge,  ut  ante^  No.  IL,  claaaaa 
6,  7,  p.  643 ;  and  also  power  to  change  trustee^  appuhtwrnU  ^ 
tmttmt  ^  ttrm  to  hs  erteulors,  atui  clauu  of  rtooeaiiom,  ut  ante, 
Na  L,  danaoa  11,  12,  13,  p.  639.] 

In  WITMBM,  &C 
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No.  XLIV. 


SHORT  FORM   CONTAINING   LIMITATIONS  TO  THE   SAME 
EFFECT  AS  THOSE  IN  THE  FOREGOING  PRECEDENT. 


1.  General  devise. 


2. 


Limitation  of  rent-charge  to  wife 
for  life,  with  powers  of  distress 
and  entry. 

3.  As  to   premises  subject  to  rent- 

charge. 

4.  To  the  use  of  trustees  for  ],000 

years. 

5.  To  the  use  of  testator's  first  and 

other  sons  successively  for  life  ; 
to  trustees  to  preserve  contin- 
gent remainders;  to  first  and 
other  sons  successively  in  tail 
male ;  to  first  and  other  sons  in 
tail  general ;  to  first  and  other 
daughters  in  tail  general. 


6.  To     testator's    first   and     other 

daughters  successively  for  life; 
to  trustees  to  preserve  contingent 
remainders ;  to  first  and  other 
sons  successively  in  tale  male; 
to  first  and  other  sons  in  tail 
general ;  to  first  and  other 
daughters  in  tail  general. 

7.  Appointment  of  three  persons  as 

protectors,  with  power  to  per- 
petuate the  protectorship. 

8.  As  to  1,000  years'  term,  trustees  by 

sale  or  mortgage  to  raise  portions 
for  younger  children,  with  powers 
of  advancement. 

9.  Proviso  for  cesser  of  term. 


Qeneral  devise. 


[Commence  will,  ut  ante.  No.  L,  clause  1,  p.  632.] 

1.  I  GIVE  AND  DEVISE  all  my  real  estates  and  hereditaments 
whatsoever,  with  their  appurtenances  (excepting  such  as  are 
vested  in  me  in  trust  or  by  way  of  mortgage),  to  the  uses,  and 
for  the  ends,  intents  and  purposes  hereinafter  declared ;  (that  is 
to  say), 


Limitation  of 
rent-charge  to 
wife  for  life, 


2.  To  THE  USE  AND  INTENT  that  my  dear  wife  {name)  shall 
yearly,  during  her  life  and  in  lieu  of  dower,  freebench  and  thirds, 
receive  an  annuity  of  £  ,  to  be  issuing  out  of  and  charged 

upon  all  my  said  hereditaments  hereinbefore  devised,  and  payable 
to  her  by  four  equal  quarterly  payments,  on   the  25th  day  of 


ocnnrsTASOiM*  fOT 

MiiiBb,tlMS«tli(lqrof  JvM,tiMt9tli4if  of  80|>C«inber,  sad  tiM      wiua 
i5tli  dftj  (/  Dtoanbtr,  witboot  dadoelioii ;  the  fint  qtuurtarij    )u.~iLtv. 
pftjuMBt  to  bo  BMido  OB  tooh  of  tho  Mid  dojt  of  pojment  m  •boU   ^iJT^^ 
bopp«i  Btst  ollor  mj  doeaM»  witb  a  proporlkmolo  port  of  mob   ^» ; « '^  !■> 
aBBoitj  m  nmj  aooroo  botwoon  tbe  bwt  quarterlj  dajr  of  pftjmenl  nt  mm  mh 
aad  tbe  doj  of  bar  doUb;  Ain>  witb  roch  power*  of  iliitrowi  in  t'Ujt^Aj 
COM  onj  quarterly  payment  of  tbe  Mud  anooity  ahall  be  in  arrear    J^^-^^ 
tot  tbo  i|iaeo  of  fourteen  dayi  next  after  any  of  tbe  days  beraia* iritkfimm ^ 
before  appointed  for  payment  tbereofi  m  in  tbe  oom  <^  diatreH  ^  ^117. 
taken  far  nonpayment  of  rent  reaenred  npon  oooimoo  demiM  or 
;  Am)  witb  furtber  power  for  my  Mid  wife,  or  ber  aangna,  in 
any  qoarteriy  payment  of  tbe  Mid  annuity  sball  be  in  arrear 
for  tbo  ipaee  of  twenty-one  days  next  after  any  of  the  daya 
barainbofera  appointed  for  payment  thereof  (although  no  formal 
be  made),  to  enter  upon  the  said  hereditamenta  and 
and  bold  the  Mme  until,  out  of  the  rents  and  pntfta 
Uwraof,  abe  or  tbey  ihall  have  satisfied  all  arrears  of  such  annuity, 
indofii^  tboM  aocruing  during  such  poaseanon  m  well  as  thoM 
prerioosly  owing,  and  all  expenses  incurred  by  reason  of  the 
nonpayment  thereof;  such  poaseewon,  when  taken,  to  be  without 
impeachment  of  waato. 


S.  AxD  as  to  tbe  said  hereditaments  subject  and  charged  with  *^*^ 
tbe  aaid  annuity  of  £  ,  and  the  remedies  for  enforcing  tbe  rMit-«btfc*. 

payment  thereof, 

4.  To  THB  U8B  of  (trustees  of  term\  their  executors,  admlnis-  T*  ite  m 

oftiwlnate 

traton  and  iarigni^  fiom  bencafivth  for  the  term  of  1,000  yean^  i;ooo7«mi. 


witboot  impeaehment  of  waste,  for  the  trusts  and  purposes  beretn- 
aftor  dedarod ;  and  after  the  expiration  of  tbe  said  tenn,  and 
subject  thereto, 

5.  To  TOX  DSB  of  my  first  and  crery  other  son  successively,  ToihtM»«r 
according  to  tbe  priority  of  bis  birth,  during  his  life,  without  im*  .a^iilMrHw 
paaebment  of  waste;  and  after  tbe  dotennination  of  tbe  estate  of  JJ]"^"*'** 
eaob  aoo  ra^wolivd/  in  bia  lifetime,  to  rue  U8£  of  {trusiets  to  -  mn  , 
prmsrm  emttiaftmi  nmmmdtn),  and  their  heirs,  during  tbe  life  of  ^^JSZIir 
tbe  same  son,  urox  rauar  to  prosenre  oontiqgant  rainaindaiij  i«Mis<n> 
and  after  tbo  daeaaaa  of  each  son  nspoetiftly,  to  tbi  un  of  b»  ]^li|']J^ 
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SJuyrt  Form 
containing 

limitations  to 

the  same  Effect 
as  those  in 

the  foregoing 
Precedent. 

successively  in 
tail  male. 

To  first  and 
other  sons  in 
tail  general. 

To  first  and 
other  daughters 
in  tail  general 


first  and  every  other  son  successively,  according  to  the  priority  of 
their  respective  births,  and  the  heirs  male  of  the  body  of  such  first 
and  other  sons ;  and  in  default  of  such  issue,  to  the  use  of  the 
first  and  every  other  son  of  my  said  sons  successively,  according 
to  the  priority  of  their  respective  births,  and  the  heirs  of  the  body 
of  such  first  and  other  sons ;  and  in  default  of  such  issue,  TO  the 
USE  of  the  first  and  every  other  daughter  of  each  of  my  said  sons 
successively,  according  to  the  priority  of  their  respective  births, 
and  such  heirs  of  the  body  of  such  daughter,  TO  the  intent  that 
the  estates  herein  limited  to  the  elder  of  my  said  sons  successively 
during  their  lives,  and  to  their  first  and  other  sons  successively  in 
tail  male,  and  to  his  first  and  other  sons  successively  in  tail  general, 
shall  be  preferred  before  the  estates  limited  to  the  younger  of  my 
said  sons  successively  during  their  lives,  and  their  first  and  other 
sons  successively  in  tail  male,  and  their  first  and  other  sons 
successively  in  tail  general,  and  their  first  and  other  daughters 
successively  in  tail  general.  And  on  failure  or  determination  of 
the  several  estates  hereinbefore  limited. 


To  testator's 
first  and  other 
daughters  suc- 
cessively-for 
life. 

To  trustees  to 
preserve 
contingent 
remainders. 

To  first  and 
other  sons 
successively  in 
tail  male. 

To  first  and 
other  sons  in 
tail  general. 


To  first  and 
other  daughters 
in  tail  general. 


6.  To  the  use  of  my  first  and  every  other  daughter  successively, 
according  to  the  priority  of  her  birth,  during  her  life,  without  im- 
peachment of  waste ;  and  after  the  determination  of  the  estate  of 
each  daughter  respectively  in  her  lifetime,  to  the  use  of  the  said 
{trustees  to  preserve,  ^c.')  and  their  heirs,  during  the  life  of  the  same 
daughter,  upon  trust  to  preserve  contingent  remainders ;  and  after 
the  decease  of  each  daughter  respectively,  to  the  use  of  her  first 
and  every  other  son  successively,  according  to  the  priority  of  their 
respective  births,  and  the  heirs  male  of  the  body  of  such  first  and 
other  sons ;  and  in  default  of  such  issue,  to  the  use  of  the  first 
and  every  other  son  of  each  of  my  said  daughters  successively, 
according  to  the  priority  of  their  respective  births,  and  the  heirs 
of  the  body  of  such  first  and  other  son ;  and,  in  default  of  such 
issue,  to  the  use  of  the  first  and  every  other  daughter  of  each 
of  my  said  daughters  successively,  according  to  their  respective 
priorities  of  birth,  and  the  heirs  of  the  body  of  such  daughter,  to 
THE  intent  that  the  estates  herein  limited  to  the  elder  of  my 
said  daughters  successively  during  their  lives,  and  to  their  first 
and  other  sons  successively  in  tail  male,  and  to  her  first  and  other 
sons  successively  in  tail  general,  shall   be   preferred   before  the 


OOVTBTAMOWO.  W§ 

lioutod  to  the  yooifar  of  WKf  mid  ikmfcHw  iMMMivtlj  *■*» 

teiog  their  live*,  aihI  tbiir  inC  tad  oUier  toot  tiiMiuMvcly  ia  Xc  XUT. 

tail  aoale,  and  tbeir  fiist  aad  other  loat  MeoMvely  in  uil  goaoril,  sJHTfrnm 

tad  their  ftrst  aad  other  d«ught«n  •ttceoettvely  in  tail  geoerml;  ...",.".'/' ^'''^^ 

aad  after  the  detenaiaetion  or  fiulore  of  the   Mveral  eitatet  iitmm»Umi 

heraiabefim  Badted,  to  tuc  uss  of  my  own  right  hein  Sot  £/, 
mr, 

7.  And  I  do  bkabbt  bt  this  mt  will  uouinAiit  ahd 


tmm  I 
ArroiNT  (IMBKUT  aamcc  o/*  thnt  permut  as  prvUetort),  to  be  the  |  mtrntn,  wfch 

protectors  of  the  seveiml  eetatee  tail  hereinbefore  limited,  duriag  |jiyi|^,,  ^ 
the  continuaaoe  of  the  eetate  or  eetatea  for  life,  anteoedeat  to  Mwh  *"*"'^"t' 
eetate  or  teveral  eetatee  tail  Ajtd  I  do  usbsbt  vubtbbb 
SMrowKK  the  aurriving  or  continuing  protectors  or  protector,  or 
the  execotors  or  adiuinistrators  of  the  last  sunriving  or  continuing 
protector,  or  if  there  should  be  no  such  person,  then  for  the  pro- 
tector ao  relinquishing  his  oflice,  by  any  deed  to  appoint  one  or 
Biore  fit  persons,  not  beii^  tenant  for  life  in  possession  of  the  said 
hereditaments,  as  a  protector  or  protectors  in  the  place  of  any  one 
or  Biore  protectors  dying  or  dcnrous  of  relinquishing  the  protector* 
ihip^  TO  THE  INTKIIT  tliat  the  said  office  may  from  time  to  time 
be  filled  with  the  full  number  or  three  persons. 

B,  AxD  as  to  the  said  term  of  1,000  years,  my  will  is,  that  the  said  Am  to  1,000 
{tnuter*  of  term),  or  the  survivor  of  them,  his  executors  or  adminis-  tntLtC^t^ 
trators,  do  and  shall,  by  sale  or  mortgage  of  the  said  premises  therein  *J!*fyf*  .** 
ooa^irised  for  all  or  any  part  of  the  said  term,  or  out  of  the  rents  ^  j— h* 
aad  profits  thereof,  raise  for  the  portious  of  any  of  my  children,  not 
being  aa  ddest  child  for  the  time  being  entitled  under  tlio  limitations 
hereinbefore  contained  to  an  estate  tail  or  for  life  in  possession  or 
remainder  expectant  on  the  decease  of  his  or  her  parent,  if  there 
shell  be  oaly  one  yoonger  child  (not  beii^  an  eldest  child  as  afore- 
said), the  earn  of  £  ,  and  if  two  or  more  children  (not  being 
an  eldest  diild  as  aforesaid)^  the  sum  of  £  ,  to  be  equally 
divided  between  such  children,  if  more  than  one,  and  to  be  paid  to 
each  child,  bei^g  a  soBy  00  his  attaining  the  age  of  twenty-one 
jeers,  aad  to  each  child*  b«ag  a  daughter,  on  her  attaining  that 
age  or  marriage.     Axd  I  also  autuosizb  ajid  dikxct  the 
said  {tnuUm  tf  Urm\  ot  the  survivor  of  them,  his  executon 
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Wills.  or    administrators,    from    and    immediately  after    my   decease. 

No.  XLiv.  until     such    portion     or     portions     shall     respectively    become 

Short  Form  P^'yablc,  to  apply  80  much  of  the  rents  and  profits  of  the  said 

containing  premises  as  shall  be  equivalent  to  the  interest  of  such  portion  or 

limitations  to  ^  ■*■ 

the  same  Effect  portions,  at  the  rate  of  21.  per  centum  per  annum,  towards  the 
the  foregoing  maintenance  and  education  of  such  child  or  children  (not  being  an 
Precedent,  gldest  child  as  aforesaid.)  And  when  such  portion  or  portions  shall 
become  payable,  and  until  the  same  shall  be  paid,  my  said  trustees 
or  trustee  shall  pay  unto  such  child  or  children,  for  the  time  being 
entitled  thereto,  such  yearly  sum  as  will  be  equivalent  to  the 
interest  of  such  portion  or  portions,  at  the  rate  of  4Z.  per  centum 
per  annum,  which  interest,  so  payable  upon  the  said  portions  as 
aforesaid,  shall  accrue  and  become  payable  from  the  day  of  my 
decease.  And  I  do  hereby  also  direct  and  declare,  that 
in  case  any  child  of  mine  entitled  to  such  portion  as  aforesaid 
shall  become  an  eldest  or  only  son,  or  shall  die  before  his  or  her 
portion  shall  become  payable,  then  the  portion  hereby  intended 
for  such  child  so  becoming  an  eldest  child,  or  dying  before  his  or 
her  portion  shall  become  payable,  or  such  part  thereof  as  shall  not 
have  been  advanced  for  his  or  her  benefit,  under  the  powers 
hereinafter  limited,  shall  accrue  to  the  survivor  or  survivors  of 
such  children  (not  being  an  eldest  child  as  aforesaid)  and  be  pay- 
able to  him,  her  and  them  at  the  same  ages  and  times  as  are 
hereinbefore  declared  concerning  his,  her  or  their  original  portion 
or  portions.  And  such  benefit  of  such  survivorship  and  accruer 
shall  extend  as  well  to  the  surviving,  as  to  the  original,  portion  or 
portions ;  but  so  nevertheless  that  no  one  child  shall  be  entitled 
by  survivorship  or  otherwise  to  more  than  the  sum  of  £ 

And   I    DO    HEREBY  ALSO  AUTHORIZE   AND   EMPOWER   the    Said 

{trustees  of  term),  and  the  survivor  of  them,  his  executors  or  admi- 
nistrators, by  any  of  the  ways  and  means  aforesaid,  to  raise  any 
part,  not  exceeding  one-half  of  the  portions  hereby  intended  for 
any  of  my  said  younger  children,  towards  his,  her,  or  their  placing 
out  or  advancement  in  the  world,  notwithstanding  his,  her  or  their 
portion  shall  not  then  have  become  payable ;  but  so  nevertheless 
that  the  sums  so  raised  shall  be  considered  as  part  of  the  portion 
or  portions  hereby  provided  for  such  child  or  children  for  whose 
benefit  such  sum  or  sums  of  money  shall  be  so  raised  as 
aforesaid. 
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9.  PmotnmD   alwats,  that  aAer   tho   tnitts   hanUbdon  Vouk 

ilaofawed  eoootrniBg  tiM  Mid  term  of  l.ooo  jmn  thill  hftv*  Immi  ikL~iajnr. 

{torfoniMd,  ami  all  omU  incurred  in  reapeot  of  tho  mbm  dtaohtifed,  yi^JT^- 
th«Q  ttioh  temi,  at  to  auoh  part  of  the  aaid  herMfilMMBtt  and 


p(«nkMa  at  thall  ramain  undiapoaed  of  for  the  patpoiat  aftfaiiid,  ««mw  K/mt 
•hall  otatn     [Add  decUtruOim  as  to  tattOm  vmtod  te  tatefltr  la  rtr/Tjlff 
/ni«<;  «r  ly  way  <t^  aiariyayi,  and  that  trustees'  rtceipU  shall  bs  a     ■^"''"' 
mUefaa^  disehsaytf  ut  ante,  Na  II.,  clauaea  6,  7>  p.  643;    AWpFiw^-far 
ALSO  /MBcr  la  chamge  trustom ;  lyfiiiiilawa/  o/"  tnuiees  of  term  as 


amd  damse  of  renftnlim,  mt  amts,  Na  VIIL,  claiuca  7» 
H,  9,  ppw  664,  665.] 

In  wmrtaa,  Ae. 
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